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PREFACE  TO  SECOND  EDITION 


Almost  ten  years  have  elapsed  since  the  first  edition  of  the 
Manual.  During  that  time  very  many  changes  have  taken  place 
in  the  law,  making  many  of  the  forms  out  of  date,  and  their  use, 
for  any  purpose,  unsafe  and  misleading.  A  new  edition  has  been 
requested  by  the  profession  and  I  here  present  it. 
,  Little  departure  has  been  made  from  the  general  plan  of  the 
former  edition,  as  it  has  proven  its  value  and  usefulness.  Many 
new  fox-ms  have  been  added  that  seemed  to  be  needed  to  make  the 
book  more  complete.  Many  Surrogate's  Court  forms  with  direc- 
tions how  to  use  them  as  occasion  and  circumstances  require,  tend 
to  make  this  edition  more  helpful.  Over  four  hundred  pages  of  up 
to  date  material,  including  notes  on  the  more  common  and  im- 
portant matters  of  practice  have  been  added. 
,  'No  effort  has  been  spared  to  attain  the  purpose  of  the  Manual 
as  expressed  in  the  preface  to  the  first  edition. 

I  desire  to  thank  the  profession  generally,  not  only  for  the  gen- 
erous reception  of  the  first  edition,  but  for  the  many  kind  words 
of  appreciation  of  its  value  and  usefulness. 

Again,  but  with  more  emphasis,  I  must  thank  Richard  K.  Mc- 
Gonigal  of  the  JNTew  York  Bar,  for  his  untiring  and  invaluable 
aid  in  the  production  of  this  second  edition. 

CHARLES  F.  BOSTWICK. 
2  Rector  Street,  X.  Y.  City, 
January  2,  1917. 
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PREFACE  TO  FIRST  EDITION 


I  have  been  led  to  write  this  book  by  the  knowledge,  impressed 
upon  me  many,  many  times  in  my  experience  as  a  lawyer,  that 
if  such  a  book  had  been  available  to  me  I  could  have  saved  an 
immense  amount  of  time  and  insured  myself  against  many  costly 
mistakes. 

My  book  is  not  intended  merely  or  mainly  as  a  form-book,  but 
as  a  mechanical  aid  in  routine  work,  and  only  common  forms, 
such  as  every  lawyer's  experience  soon  requires  him  to  become 
very  familiar  with,  are  to  be  found  here. 

Forms  are  not  infrequently  as  misleading  as  they  are  helpful, 
and  the  value  of  many  of  those  that  I  have  printed  here  lies  in 
their  approved  accuracy,  and  their  thorough  detail;  the  value  of 
others  lies  in  their  suggestiveness  in  regard  to  details  intended  to 
aid  in  the  dictation  of  similar  papers. 

To  the  students  of  law,  to  clerks  in  a  law  office  and  especially 
to  the  busy  practitioner,  who  does  not  want  to  spend  any  unneces- 
sary time  on  matters  relating  to  practice  and  who  does  want  to  feel 
that  any  suggestions  he  may  accept  out  of  the  experience  ot£ 
another,  have  been  thoroughly  considered  and  are  well  advised, 
I  submit  these  results  of  many  years  of  practical  work,  and  much 
careful  study,  believing  that  the  book  will  be  really,  and  generally 
useful. 

Acknowledgment  is  made  for  the  aid  given  me  by  Richard  K. 
McGonigal  of  the  ~Sew  York  Bar. 

CHARLES  F.  BOSTWICK. 

OCTOBEE   1,    1907. 

Mutual  Life  Buildings. 

Note. — G.  E.  P.  indicates  General  Practice  Rules  or  General  Rules  of 
Practice.  Many  of  the  "  checks  "  may  be  typewritten  and  taken  to  closings 
with  advantage.  Late  authorities  should  be  posted  in  the  book  without  delay 
and  thus  the  Manual  can  be  kept  up  to  date.  Reference  to  Special  Term 
decisions,  many  of  which  are  never  reported  specially  should  be  so  inserted. 
Interleaved  copies  of  the  book  are  best  suited  for  this  purpose.  Suggestions 
from  the  users  of  this  book,  that  will  promote  its  usefulness  along  the 
lines  indicated  are  especially  requested. 
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192.  Affidavit  on  application  for  commission '. 488 

193.  Order  for  an  open  commission  (upon  consent) 491 

194.  Order  for  commission  on  consent  —  interrogatories  in  foreign 

language   493 
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examination  before  trial: 

Form 
number.  Page. 

Note   495 

195.  Order  for  examination  of  defendant 500 

196.  Order  for  examination  of  plaintiff    501 

197.  Affidavit  to  obtain  examination  of  plaintiff  502 

19S.  Affidavit- to  obtain  order  for  examination  of  adverse  party.  .  .  505 

J             199.  Order  for  examination  of  adverse  party  before  trial 508 

i             200.  Affidavit  to  obtain  same 509 

201.  Affidavit  in  support  of  same 512 

202.  Order  for  examination  of  adverse  party  (defendant  a  corpora- 

tion)      514 

203.  Affidavit  of  party  for  (defendant  a  coraoration) 515 

204.  Staying  examination  pending  appeal  from  denial  of  motion  to 

vacate  order  for  examination  —  order  to  show  cause 518 

205.  Affidavit  in  support  of  motion  for  same 519 

206.  Examination  of  witness   (affidavit  to  obtain) 521 

207.  Examination  of  witness   (order  of  reference) 524 

208.  Order  for  examination  of  witness 525 

209.  Examination  of  witness  (notice  of  e.xamination ) 526 

DISCOVERY  AND  INSPECTION: 

Note 527 

210.  Petition    527 

211.  Order     531 

212.  Petition  for,  document 532 

PHYSICAL  EXAMINATION  BEFORE  TRIAL: 

Note   535 

213.  Order    536 

214.  Affidavit  537 

NOTICE  OF  TRIAL: 

Note 541 

215.  Plaintiff's  Trial  Term 542 

216.  Defendant's  Trial  Term 543 

217.  Plaintiff's  Special  Term :  . .  .  544 

218.  Defendant's  Special  Term 545 

219.  Plaintiff's  City  Court 546 

REVIVAL  OF  ACTION: 

220.  Order  entered  on  consent 547 

221.  Notice  of  motion  for  substitution  of  party  plaintiff' ; .  . .  548 

222.  Affidavit  on  motion  for  same 549 

223.  Order  granting  same 551 

224.  Order  to  show  cause 552 

225.  Affidavit  on  motion 553 

226.  Order 554 

227.  Order  reviving  action 555 

228.  Notice  of  motion  for  substitution  of  sole  party  defendant 556 

229.  Affidavit  on  motion  for  same 558 
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SUBSTITUTION  OF  ATTORNEYS: 

Form 
number.  Page. 

230.  Stipulation,  consenting  to 55^ 

231.  Order 560 

232.  Order,  on  consent  (outside  N.  Y.  Co.) 561 

233.  Stipulation,  consenting  to  discontinuance 561 

234.  Order  on  consent  (N.  Y.  Co.) 562 

235.  Order  on  consent  (outside  N.  Y.  Co. ) 563 

NOTE  OF  ISSUE: 

236.  Of  fact  to  be  tried  by  jury 564 

237.  Of  law    565 

238.  Of  undefended  matrimonial  action 566 

Note 566 

239.  Motion    567 

CALENDAR  PRACTICE: 

Note 568 

240.  Ready  notice 570 

241.  Motion  for  postponement  after  ready  notice 571 

242.  Notice   of   motion   to   have   cause   reserved   generally  —  after 

ready  notice  572 

243.  Notice  of  motion  to  restore  to  day  calendar  —  after  jury  dis- 

agrees   ' 574 

244.  Affidavit  on  motion  to  restore  after  disagreement 575 

245.  Consent  to  reserve  case  generally 576 

246.  Consent  to  restore  cause  marked  "  reserved  generally  "  to  gen- 

eral calendar   577 

247.  Notice  of  motion  to  restore  cause  to  calendar  after  reversal .  .  578 

248.  Affidavit  on  motion  to  restore  cause  to  day  calendar   after 

reversal   579 

249.  Consent  to  restore  cause  to  ready  calendar  after  reversal  and  a 

new  trial  ordered 580 

250.  Notice  of  motion  to  restore  after  withdrawal  of  a,  juror 581 

251.  Affidavit  on  motion  to  restore  to  day  calendar  after  withdrawal 

of  juror  582 

252.  Notice  of  motion  to  restore  to  day  calendar  —  after  judgment 

on  inquest  vacated 583 

253.  Affidavit  on  motion  for  same 584 

254.  Notice  of  motion  to  restore  to  ready  calendar 585 

255.  Affidavit  on  motion  for  same 586 

256.  Notice  of  motion  to  strike  from  general  calendar 587 

257.  Affidavit  on  motion  for  same 588 

SPECIAL  CALENDAR: 

Note 589 

258.  Notice  of  motion  to  place  cause  on 590 

Dilatory  defenses: 

Note   591 

259.  Notice  of  motion  to  place  case  on  special  calendar  —  ground, 

dilatory  plea    592 
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SPECIAL  CALENDAR—  (Continued)  : 

Form 

number.  Page. 

260.  Affidavit  on  motion  for  same 593 

261.  Supporting    affidavit   594 

Short  causes: 

262.  Notice  of  moticui  for 595 

263.  Affidavit  on  motion  for  same 596 

264.  Affidavit  in  opposition 597 

PKEFEEENCES : 

Note 599 

265.  Notice  of  claim  for  601 

266.  Notice  of  claim  for  and  notice  of  trial 602 

267.  Notice  of  claim  for  and  notice  of  trial 604 

268.  Affidavit  606 

269.  Order 607 

Over  issues  of  prior  terms: 

270.  Notice  of  claim  for  and  notice  of  trial 608 

271.  Affidavit,  under  Rule  36,  G.  R.  P 609 

DEFAULTS: 

Note 611 

272.  Notice  of  motion  to  dismiss  complaint  for  failure  to  prosecute     612 

273.  Affidavit  on  motion  for  same 613 

274.  Order  dismissing  complaint    614 

275.  Order  opening  default  and  setting  aside  judgment 615 

276.  Order  to  show  cause  to  open 616 

277.  Affidavit  on  motion  to  open 617 

278.  Order  to  show  cause  to  open  where  complaint  dismissed 619 

279.  Affidavit  on  motion  to  open 620 

280.  Order  opening  where  complaint  dismissed 622 

281.  Order  to  show  cause  to  open 623 

282.  Affidavit  on  motion  to  open 625 

283.  Order  directing  filing  of  pleading  nunc  pro  tunc 627 

284.  Affidavit  on  motion  to  open  default  in  pleading 628 

ADJOURNMENT  OF  TRIAL: 
Affidavit  to  obtain: 

285.  groimd,  absence  of  counsel 629 

286.  ground,  illness  of  party 630 

287.  ground,  illness  of  party 631 

288.  ground,  engagement  of  counsel 632 

SUBPOENA: 

289.  To   attend  trial 634 

290.  Duces  tecum    635 

291.  To  attend  before  referee 636 

292.  Oath  of  referee 637 

NOTICE  TO  PRODUCE: 

293.  General   form    638 
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MOTIONS  AND  ORDERS   (general  form)  : 

Form 

number.  Page. 

294.  Notice  of  motion 640 

295.  Order  to  show  cause 641 

296.  Notice  of  settlement  of  order 642 

297.  Notice  of  entry 643 

298.  Caption  for  Court  Order 644 

299.  Caption  for  Judge's  Order 644 

'     300.  Notice  of  application  for  resettlement  of  order 645 

301.  Notice  of  application  to  resettle  short  form  order 646 

302.  AfBdavit  on  motion  for  same 647 

303.  Order  resettling  short  form  order 648 

SURETIES: 

304.  Notice  of  exception  to   650 

305.  Notice  of  justification  of 651 

DECISIONS  AND  JUDGMENTS  ON  DEMURRER: 

Note  652 

306.  Decision  overruling 652 

307.  Interlocutory  judgment  overruling    654 

308.  Interlocutory  judgment  sustaining    655 

309.  Decision  overruling,  to  counterclaim 656 

310.  Interlocutory  judgment  overruling,  to   counterclaim    657 

311.  Interlocutory  judgment  sustaining,  to  defense     658 

312.  Interlocutory  judgment  sustaining,  to  counterclaim     659 

Note 660 

DECISIONS: 

313.  After  trial  without  a  jury 661 

314.  Dismissing  complaint  on  merits.  Trial  Term 662 

315.  Dismissing  complaint,  Special  Term 664 

ALLOWANCE  TO  ATTORNEY: 

316.  Notice  of  motion  for,  to  Guardian  ad  Litem 666 

317.  Affidavit   667 

318.  Affidavit  669 

JUDGMENTS   (including  confessions  of  judgment)  : 

319.  Statement  and  confession  of 672 

320.  Judgment  entered  on  confession  with  bill  of  costs 673 

321.  Judgment  on  default  with  bill  of  costs 675 

322.  Judgment  for  a  sum  of  money 677 

323.  Judgment  dismissing  complaint.  Trial  Term   678 

324.  Judgment  dismissing  complaint.  Special  Term    679 

325.  Judgment  dismissing  complaint  on  merits 680 

COSTS,  DISBURSEMENTS  AND  FEES: 

Table  of  amounts  of 681 

MOTION  FOR  NEW  TRIAL: 

326.  Order  denying 689 

327.  Order  denying 690 
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EXECUTION: 

Form 
number.  Page. 

328.  Against  property   692 

SATISFACTION  OF  JUDGMENT: 

329.  Release  of  judgment,  one  of  several  defendants  jointly  liable. .  693 

330.  By  attorney,  one  of  firm 694 

331.  More  than  two  years  after  entry 695 

SUPPLEMENTARY  PROCEEDINGS: 

332.  Affidavit  to  obtain  examination  of  judgment  debtor 696 

333.  Order  for  examination  of  judgment  debtor 697 

334.  Order  appointing  receiver  in 698 

See  suggestion  for  p.  41. 

EXECUTION  AGAINST  INCOME: 

Note 700 

335.  Notice  of  application 701 

336.  Affidavit  to  obtain 702 

337.  Order  directing  execution 704 

338.  Execution 706 

XOTICE  OF  EXCEPTIONS: 

339.  To  decision  and  findings 708 

340.  Notice  of  exceptions 709 

341.  To  decision  of  surrogate 711 

NOTICE  OF  APPEAL: 

342.  To  the  Appellate  Division  from  judgment.  Trial  Term 712 

343.  To  the  Appellate  Division  from  judgment,  Special  Term  ....  713 

344.  To  the  Appellate  Division  from  judgment,  dismissing  complaint  714 

345.  To  the  Appellate  Division  from  order  715 

346.  To  the  Appellate  Division  from  part  of  order 716 

347.  To  the  Appellate  Division  from  order   before   entry  of  final 

judgment 717 

348.  To  the  Appella^;  Division  from  order  and  judgment 718 

349.  To  the  Appellate  Division  from  decree  of  Surrogate 719 

350.  To  the  Appellate  Division  from  order  of  Surrogate ■ 720 

351.  To  the  Appellate  Division  from   interlocutory  judgment 721 

352.  To  the  Appellate  Term -from  judgment  of  City  Court  (N.  Y.)  722 

UNDERTAKING  TO  STAY  EXECUTION  ON  APPEAL: 

353.  From  judgment    723 

354.  Undertaking  to  perfect  appeal  to  Court  of  Appeals 725 

355.  Undertaking  to  perfect  appeal  from   Surrogate's  Court 726 

356.  Notice  of  exception  to  sureties 727 

357.  Notice  of  justification  of  sureties 727 

358.  Notice  of  approval  of  undertaking  upon  justification  of  sure- 

ties    728 

359.  Notice  of  argument 729 
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FORECLOSURE  OF  MORTGAGE : 

Form 

number.  Page. 

Outline  of  action,  New  York  County 730 

360.  Notice  of  object  of  action  with  notice  of  no  personal  claim.  .  . .  735 

361.  Notice  of  pendency  of  action 736 

362.  Notice  of  appearance   and   waiver 737 

363.  Complaint,  short  form 738 

364.  Complaint,  long  form 741 

"Note  on  reference  to  compute 748 

365.  Notice  of  motion  for  appointment  of  referee  to  compute 748 

EEFERENCE  TO  COMPUTE: 

366.  Affidavit  on  same 750 

367.  Order  of  reference  to"  compute 754 

368.  Summons  to  attend  before  referee 756 

369.  Oath  of  referee  to  compute 757 

370.  Report  of  referee  to  compute 758 

APPLICATION  FOE  JITDGMENT: 

371.  Notice  of  filing  of  referee's  report  of  sale  and  of  application 

for  Judgment  on  Foreclosure  and  Sale 760 

372.  Affidavit  on  application  for  judgment  of  sale 762 

Note  on  application  for  final  judgment 764 

373.  Judgment  of  foreclosure  and  sale 766 

Note  on  notice  of  sale 771 

374.  Terms  of  sale 772 

375.  Referee's  deed  in  foreclosure  (standardized  form) 774 

376.  Referee's  report  of  sale 776 

Note  on  filing  of  report '.  781 

SALE: 

377.  Notice  of  filing  of  referee's  report  of  sale 782 

SULPLUS  MONEY  PROCEEDINGS: 

Note 783 

378.  Notice  of  claim  to  surplus  moneys 784 

379.  Affidavit  on  application  for  reference  to  determine 785 

380.  Order  appointing  referee  to  determine 786 

381.  Report  of  referee 788 

382.  Order  confirming  report 791 

DIVORCE: 

383.  Interlocutory  judgment  on  default 793 

384.  Final  judgment  on  default 795 

385.  County  Clerk's  Certificate  of  regularity 797 

386.  Affidavit  of  regularity 798 

387.  Interlocutory  judgment  —  contested 799 

388.  Notice  of  motion  for  final  decree  —  contested 801 

389.  Affidavit  on  motion  for  final  decree  —  contested 802 

390.  Final  Decree   803 
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SURROGATES'  COURT: 

Form 
number.  Page. 

Certificates  of  Notary's  Authority 805 

PROBATE  OE  WILL: 

Note   807 

Outline  of  procedure 808 

391.  Petition  for,  resident  testator 811 

392.  Waiver  of  citation 815 

393.  Executor's  oath 817 

394.  Designation  of  Clerk  to  receive  service 818 

395.  Order  designating  person  to  receive  citation 819 

396.  Order  for  puhlication  of  citation 820 

397.  Citation  on  probate '. 821 

398.  Affidavit  of  service  of  citation 823 

399.  Affidavit  of  service  of  citation  upon  adults,  infants  under  and 

over  14  and  by  mailing 824 

400.  Order  for  publication  of  citation 826 

401.  Deposition  of  subscribing  witness 827 

402.  Notice  of  probate  —  no  objections  filed 828 

403.  Affidavit  of  comparison  —  to  be  attached  to  copy  of  will  filed.  830 

404.  Renunciation  of  executor 831 

405.  Order  to  open  safe  deposit  "box  of  decedent  and  remove  will. . .  832 

406.  Petition  for  same 833 

407.  Order  to  publish  notice  to  present  claims 834 

408.  Notice  to  present  claims 835 

ADMINISTRATION: 

Note   836 

Outline  of  procedure 837 

409.  Petition  for 838 

410.  Petition  for 841 

411.  Petition  for  limited  letters 843 

412.  Renunciation  of 845 

413.  Designation  of  Clerls  to  receive  service 846 

414.  Order  tlat  citation  issue 847 

415.  Citation  to  show  cause  why  letters  should  not  be  granted. . . .  848 

416.  Petition  to  malce  limited  letters  full  and  complete 849 

417.  Decree  making  limited  letters  full  and  complete 850 

418.  Petition  for,  with  will  annexed 851 

419.  Decree  granting,  with  will  annexed 854 

420.  Oath  of  administrator  with  will  annexed  by  corporation 855 

421.  Order  that  citation  issue 857 

422.  Citation  —  administration  c.  t.  a 858 

GUARDIANSHIP: 
General: 

Note   859 

423.  Petition,  infant  under  14 859 

424.  Petition,  infant  over  14 862 
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GUARDIANSHIP—  {Continued)  : 

""""L™  Paee 

number.  rage. 

425.  Petition,  infant   under    14 866 

426.  Petition,  infant  over  14 868 

427.  Petition,  infant  over  14 870 

428.  Designation  of  clerk  to  receive  service  of  process 873 

429.  Waiver  of  citation 874 

430.  Decree  appointing,  infant  over  14 875 

ALLOWANCE  FOE  INFANT: 

Note    876 

431.  Order  granting,  infant  over  14 876 

432.  Petition  for,  infant  over  14 877 

433.  Supporting  affidavit   880 

434.  Order  granting,  infant  over  14 881 

435.  Petition  for,  infant  over  14 882 

436.  Supporting  affidavit   884 

437.  Order,-  for  infant  under  14 886 

438.  Petition  for,  infant  under  14 887 

439.  Annual  inventory  and  account  of  general  guardian 888 

SPECIAL  GUARDIAN: 

440.  Petition,  infant  over  14 892 

441.  Consent  of  proposed  special  guardian 894 

442.  Affidavit  of  proposed  special  guardian 895 

443.  Affidavit  of  parent   896 

444.  Order  appointing,  infant  over  14 897 

ACCOUNTING: 

Note    898 

Outline  of  procedure 899 

E/mecutor : 

445.  Petition  for  voluntary  accounting 901 

446.  Account  of  proceedings 903 

Schedules  to  be  included  in  account  of  proceedings 907 

447.  Petition  for  compulsory  accounting 910 

448.  Waiver  of  citation  on  accounting 911 

449.  Citation  on   accounting 912 

450.  Order   designating  person  to   receive   citation   on   behalf   of 

infant  or  incompetent 913 

451.  Order  for  publication  of  citation  on  accounting 914 

452.  Affidavit  of  service  of  citation  on  adults,  infants,  incompetents 

and  by  mailing 916 

453.  Affidavit  of   regularity 917 

454.  Decree  on  accounting   919 

455.  Bill  of  costs 924 

TRANSFER  TAX: 

Note  926 

OutUfite  of  prooedu/re 926 

456.  Notice  of  motion  to  assess  transfer  tax  without  appraisal  — 

resident  decedent    927 
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TEANSFER  TAX—  (Continued)  : 

Form 
number.  Page. 

457.  Petition  for  same 928 

458.  Petition    for   designation    of    transfer   tax    appraiser  —  resi- 

dent decedent 931 

459.  Order  designating  transfer  tax  appraiser 933 

460.  Affidavit  and  schedules  for  appraisal  —  resident  decedent....  934 

461.  Order  assessing  transfer  tax 940 

462.  Order  of  exemption  on  report  of  appraiser 941 

463.  Notice  of  motion  to  exempt  estate  —  resident  decedent 942 

464.  Petition  to  exempt  estate  from 943 

465.  Order  exempting  estate  from  —  without  appraisal 945 

466.  Notice  of  appeal  to  surrogate 946 

467.  Order  affirming  order  fixing  tax 948 

468.  Order   reversing    order    fixing   tax   and    remitting    report   of 

appraiser  for  correction 949 

469.  Order  entered  upon  supplemental  report  of  appraiser 950 

470.  Order  of   surrogate  affirming  order  entered  on   supplemental 

report  of  appraiser 951 

471.  Notice  of  appeal  to  surrogate 952 

472.  Notice  of  appeal  to  the  appellate  division 953 

473.  Order  of  surrogate  entered  upon  remittitur 955 

474.  Notice  of  motion  to  have  penalty  remitted 956 

475.  Petition  to  have  penalty  remitted 957 

476.  Notice  of  settlement  of  proposed  order 959 

477.  Order  remitting  penalty > 960 

ADOPTION: 

Note    962 

478.  Petition,  minor  under  18,  in  custody  of  institution 964 

479.  Adoption  instrument    966 

480.  Proof  of  custody 968 

481.  Order  allowing  and  confirming  adoption 970 

482.  Petition,  minor  under  18,  in  custody  of  parents 972 

483.  Adoption  instrument    974 

484.  Proof  of  custody 976 

485.  Order  allowing  and  confirming 977 

BANKRUPTCY: 

486.  Proof  of  secured  deht  by  corporation 979 

487.  Proof  of  debt  on  judgment  by  attorney 981 

488.  Proof  of  debt  unsecured  by  individual 982 

489.  Proof  of  debt  and  power  of  attorney 984 

Instructions    986 

MECHANIC'S  LIEN: 

Note   990 

Notice  of: 

490.  For  materials  by  partnership  supplied  to  owner 991 

491.  For  materials  by  domestic  corporation  to  owner,  a  domestic 

corporation  993 


xxiv  Table  of  Contents. 

MECHANIC'S  LIEN—  {Continued)  : 

Form  „ 

number.  Page. 

492.  For  materials  by  individual  to  contractor,  an  individual 995 

493.  For  materials   by   domestic    corporation    against   owner   and 

partnership   contractors    997 

494.  For  labor    and    materials   by    domestic    corporation    against 

owner,  individual   999 

495.  For  labor  and  materials  by  domestic  corporation  against  in- 

dividual owner  and  co-partnership  contractor 1001 

496.  For  labor  and  materials  by  an  individual  against  owner,  in- 

dividual       1003 

497.  For  materials  by  foreign  corporation  against  contractor,  do- 

mestic corporation   1005 

498.  For  materials  by  agent  of  corporation  supplying  materials  to 

sub-coiitractor,  against  corporation   1006 

499.  For  labor,  individual  against  corporation 1008 

500.  On  account  of  public  improvement 1010 

501.  On  account  of  public  improvement 1011 

Gontinioation  of: 

502.  Affidavit  for 1013 

503.  Order    1015 

504.  Order    1016 

505.  Order    fixing    amount    of    undertaking    to    discharge    lien  — 

against  public  improvement 1017 

506.  Petition  for  same 1018 

507.  Discharge    of    lien  —  against    public    improvement    by   filing 

surety  company  bond 1020 

508.  Order  discharging  lien  against  public  improvement 1022 

509.  Order  fixing  amount  of  undertaking  to  discharge  lien  against 

real  property  1024 

510.  Petition  for  same   1025 

511.  Notice  of  justification  of  personal  sureties  and  of  application 

to  discharge  lien  —  against  real  property 1027 

512.  Order  discharging  lien  against  real  property 1028 


PAKT  VI. 

COMMON    FOKMS    OF    INSTRUMENTS. 

ACKNOWLEDGMENTS : 

Note    1030 

513.  By  individual   1030 

514.  By  individual  not  known  to  ofBcer 1030 

515.  By  two  individuals  1031 

516.  By  one  of  several  individuals 1031 

517.  By  two  individuals,  one  known  and  one  not  known  to  oiSeer.  1032 

518.  Of  deed  —  by  attorney  in  fact 1032 

519.  By  subscribing  witness 1033 
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ACKNOWLEGMENTS  —  (Contmued)  : 

Form 

number.  Page. 

520.  By  a  corporation    1033 

521.  By  a  corporation    1034 

522.  By  husband  and  wife  known  to  officer 1034 

523.  By  firm  by  one  partner 1035 

524.  By  trustee   , 1035 

525.  By  an  executor    1036 

526.  By  an  administrator    1036. 

527.  By  husband  and  wife  —  New  Jersey 1037 

528.  Before  consular  officer   1037 

529.  Before  foreign  commissioner    1038 

AFFIDAVIT  OF  TITLE: 

530.  Form  of   1038 

AGREEMENTS: 

Note  on  excution  of  instruimewts 1041 

531.  Corporation  "  in  testimonium  clause  " 1041 

532.  Short  form    1042 

533.  Retainer  on  contingent  basis , 1042 
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SUGGESTIONS  AND  REMINDERS 


I 

IMPORTANT 


There  is  no  power  in  any  court  to  extend  your  time  to  bring 
an  action  after  it  is  barred  by  the  Statute  of  Limitations. 


There  is  no  power  in  any  court  to  extend  your  time  to  appeal. 


Within  three  days  after  a  summons,  writ,  or  other  original 
process  is  served  in  any  action  in  the  Supreme  Court,  New  York 
County,  or  Supreme  Court,  Bronx  County,  or  in  the  County  Court, 
Bronx  County,  the  attorney  or  party  causing  the  same  to  be 
served  must  file  said  process  with  proof  of  service,  in  the  ofiice 
of  the  Clerk  who  has  custody  of  the  records  of  the  court  in  which 
the  action  is  brought. 


Upon  the  filing  of  the  summons,  writ  or  other  original  process, 
the  Clerk  stamps  upon  the  front  pa^e,  a  number  to  be  one  of  the 
series  for  that  year,  which  is  known  as  the  "  Index  Number," 
and  thereafter  all  original  papers  in  the  action,  with  proof  or 
admission  of  service  of  same,  must  be  filed  with  or  mailed  to  the 
Clerk  who  stamped  the  number  on  the  summons  or  other  original 
process  not  later  than  one  day  after  service.      ( §  124:5-a,  Code. ) 


ALL  papers  in  the  action  shall  bear  the  same  number  and  year 
as  the  summons,  writ  or  other  original  process,  which  number 
shall  constitute  a  part  of  the  title  of  such  action. 
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4  Suggestions  and  Eemindees 


County  Clerk's  Certificate 


It  must  be  borne  in  mind  that  by  Rule  23,  G.  E.  P., 
ALL  motions  for  relief  to  which  a  party  is  not  entitled  as  a 
matter  of  right  shall  be  made  upon  papers  showing  merits,  and  the 
good  faith  of  the  prosecution  or  defense,  which  may  be  shown-  by 
any  proof  that  shall  satisfy  the  court. 


Notwithstanding  this  rule,  all  the  forms  herein  do  not  contain 
an  affidavit  of  merits  and  good  faith  in  their  body,  so  when  the 
provision  is  not  complied  with  in  the  body  of  the  form,  an  affidavit 
of  merits  should  be  annexed. 


You  should  realize  that  the  service  of  pleadings  or  other  papers 
in  any  action  or  the  taking  of  any  other  step  may  amount  to  a 
waiver  of  a  substantial  right. 


Experience  has  proven  that  so  many  County  Clerk's  Certificates 
do  not  comply  with  the  law  and  have  to  be  returned,  that  the 
careful  practitioner  now  forwards  a  proper  form  with  the  request 
that  the  same  be  filled  out  by  the  County  Clerk.  The  following 
form  (Complies  with  the  Law  of  New  York: 

STATE  OF ,  I 

County  of ,  j 

I,  .  . . ,  Clerk  of  the  County  of  {if  County  Clerk,  insert 

name  of  County),  in  the  State  of ,  and  also  Clerk  of 

the  {insert  name  of  court),  the  same  being  a  Court  of  Record  in 
and  of  the  aforesaid  County,  having  by  law  a  seal,  do  hereby 

certify  that ,  by  whom  the  foregoing  acknowledgment 

or  proof  was  taken,  and,  whose  name  is  subscribed  thereto,  was  at 
the  time  of  taking  the  same  a  {insert  official  title  of  person  taking 
acknowledgment),  residing  in  said  County,  duly  commissioned 
and  sworn  and  authorized  by  the  laws  of  said  State  to  take  the 
proof  or  acknowledgment  of  deeds  and  other  instruments  in  writr 
ing,  to  be  recorded  in  said  State,  and  to  administer  oaths  or 


Suggestions  and  Eemindees  5 

Motions  —  Replying  Affidavits 

affirmations  in  said  County,  and  that  I  am  well  acquainted  with, 
his  handwriting  and  verily  believe  that  the  signature  to  the  fore- 
going certificate  is  genuine. 

Iw  Witness  Whekeof,  I  have  hereunto  set  my 

[Seal  of  Clerk  of           hand   and   affixed  my  official   seal,   which   is 
Court  to  be  im-              ,              i       i.        ■  i    ^               ^  ■  ^  r 

pressed  here.]  the  seal  01  said  Court,  this    day  oi 

,  19-- 

,   Clerk. 

(7/  signed  hy  a  Deputy  Clerk,  he 
should  sign  the  Cleric's  name  and 
his  own  name  as  Deputy.) 


Upon  an  application  for  an  order  to  show  cause  the  papers 
presented  must  show  (1)  special  and  sufficient  reasons  for  requir- 
ing a  shorter  notice  than  eight  days,  or  five  days  where  the 
attorneys  for  the  respective  parties  reside  or  have  their  office  in 
the  same  city  or  village,  (2)  statement  showing  the  then  present 
condition  of  the  action,  (3)  whether  at  issue,  and  (4)  if  not  yet 
tried,  the  time  appointed  for  holding  the  next  Special  or  Trial 
Term  where  the  action  is  triable.  An  order  to  show  cause  shall 
also  (except  in  the  first  judicial  district)  be  returnable  only  before 
the  Judge  who  grants  it  or  at  a  Special  Term  appointed  to  be  held 
in  the  district  in  which  the  action  is  triable.    (Rule  37,  G.  R.  P.) 


If  a  notice  of  motion  is  served  ten  days  before  the  return  day 
thereof,  it  may,  immediately  after  the  prayer  for  relief  and  before 
the  signature,  contain  the  following  statement:  "Answering  affi- 
davits must  be  served  five  days  before  the  return  day,"  in  which 
case  answering  affidavits,  in  order  to  be  used  upon  the  motion, 
must  be  so  served.  The  moving  party,  upon  receiving  such  answer- 
ing affidavits,  may  serve  affidavits  in  reply  at  least  two  days  before 
the  hearing.  Such  replying  affidavits  shall  be  limited  strictly  to 
matters  in  reply.  Affidavits  in  answer  and  reply  cannot  he  read 
upon  the  motion  if  not  so  served,  unless  the  court  in  its  discretion, 
for  good  cause  shown,  otherwise  orders.     (Rule  37,  G.  R.  P.) 
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Ex  parte  Applications 


Every  pleading,  deposition,  affidavit,  case,  bill,  exceptions, 
report,  paper,  order  or  judgment  exceeding  two  folios  in  length, 
must  be  distinctly  numbered  and  marked  at  each  folio  in  the 
margin  thereof.     (Eule  19,  G.  E.  P.) 


Whenever  application  is  made  ex  parte  on  affidavit  to  a  judge 
or  court  for  an  order,  the  affidavit  must  state  whether  any  previous 
application  has  been  made  for  such  order,  and,  if  made,  to  what 
court  or  judge,  and  what  order  or  decision  was  made  thereon,  and 
what  new  facts,  if  any,  are  claimed  to  be  shown.  For  failure  to 
comply  with  this  rule,  any  order  made  on  such  application  may 
be  revoked  or  set  aside.  This  rule  applies  to  proceedings  supplen 
mentary  to  execution,  aUd  to  every  application  for  an  order  or 
judgment  made  in  any  action  or  special  proceeding.  (Rule  25, 
G.  K  P.) 


Affidavits  sworn  to  in  another  State  are  a  nullity  without  the 
certificate  as  to  official  character  and  genuineness  of  the  signature 
of  the  officer  administering  the  oath,  required  by  section  844  of 
the  Code.     (60  Misc.  143.) 


The  forms  in  this  book  serve  their  intended  purpose  whein  they 
are  used  as  mechanical  aids  to  the  busy  practitioner. 


This  book  should  be  kept  up  to  date. 


n 

INFORMATION  TO  OBTAIN  FROM  CLIENTS  ON  FIRST 

INTERVIEW 

(Useful  general  hints  as  to  questions) 

First  interviews  are  important.  Failure  to  obtain  complete  and 
necessary  information  then  is  often  embarrassing  to  both  lawyer 
and  client.  The  following  suggestions  are  meant  to  assist  the 
busy  practitioner  in  avoiding  such  omissions: 

Cliekt  : 

Full  name,  business  and  residence  address,  telephone 
numbers. 

Business  connections  or  employment;  citizen  or  alien. 

If  a  foreign  corporation,  is  §  15  of  General  Corporation  Law 
involved,  and  has  license  fee  been  paid  ? 

Is  security  for  costs  involved  ? 

If  a  non-resident  or  foreign  corporation,  to  whom  can  assign- 
ment be  made  if  advisable,  and  address  and  telephone 
number  ? 

If  infants  involved,  get  facts  for  appointment  of  guardian 
ad  litem. 

Is  client  sole  party  interested,  if  not,  names  and  addresses  of 
others. 

If  partnership,  is  it  limited  or  general  and  full  names  of  all 
partners,  which  are  general  and  which  are  special,  and 
date  of  filing. 

Will  proper  party  be  available  for  purpose  of  verifying  plead- 
ings or  making  affidavits? 

Full  name  and  address  and  telephone  number  of  person  giv- 
ing information  (if  interview  is  not  with  client)  and  his 
relation  to  the  parties  and  the  case. 

Has  any  attorney  been  consulted  about  the  case? 

Has  any  receipt  been  given  or  correspondence  had  or  admis- 
sion made? 

Have  any  papers  been  served,  if  so,  date  of  service  and 
indorse  same  at  once  and  other  fects  for  diary  and  blotter 
entries. 
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On  First  Interview 


Opponent : 

Full  names  of  all,  business  and  residence  addressee. 

Nature  of  business  or  employment. 

Is  opponent  a  domestic  or  foreign  corporation. 

If  foreign  corporation,  is  §  15  of  General  Corporation  Law 

involved  and  bas  license  fee  been  paid ;  does  it  do  business 

in  this  State,  address  of  foreign  offices. 
Age   and   eitizensbip;    if  infant,   get  facts  for   service   of 

process. 
Financial  responsibility. 
Can  be  be  served  in  tbe  State  and  will  service  be  easy  or 

difficult,  best  time  and  place  for  service  of  process  ? 
Can  or  will  bankruptcy  follow  action  ? 
If  partnership,  is  it  general  or  limited  and  full  names  of  all 

partners,  wbieb  general  or  special  and  date  of  filing  of 

certificate. 
Has  opponent  a  right  to  do  business  under  name  used  ? 
Any  party  interested  declared  incompetent  ? 

The  Case: 

Facts  in  greatest  detail  as  to  nature  of  action  or  obligation, 

and  when  and  where  it  arose. 
If  contract,  where  made  and  where  to  be  performed  ? 
Has  the  obligation  been  acknowledged  or  any  payment  been 

made  and  when? 
If  a  note,  is  it  original  or  renewal? 

Names  and  addresses   and  telephone  numbers  of   all  wit- 
nesses;    arrange    for    interviews    or    the    obtaining    of 

affidavits. 
Arrange  to   obtain   all   papers,   writing,   correspondence   or 

other  documentary  evidence  relating  to  the  matter. 
If  an  account  is  involved,  ask  for  two  copies  itemized  bill  or 

invoice. 
If  there  is  an  account  stated,  obtain  copy  of  statement  of 

account. 
Any  transfers  of  stock  or  agreements  therefor  and  were  stock 

transfer  stamps  attached  ? 
Is  a  mechanic's  lien  necessary  or  advisable?     (See  p.  13.) 
Is  a  statement  of  claim  to  Municipal  Officer  or  Corporation 

Counsel  necessary  ? 


Information  to  Obtain  From  Clients 


On  First  Interview 


Should  the  Attomey-Gencgral  or  State  Comptroller  receive 
notice  or  be  made  a  party  ? 

Any  estate  or  municipality  involved  (look  out  for  short  stat- 
ute of  limitation.) 

Is  §  829  of  the  Code  involved? 

Is  the  case  affected  by  the  Statute  of  Frauds  ? 

Is  the  Statute  of  Limitation  involved? 

Do  grounds  of  attachment  exist  ? 

Do  grounds  of  arrest  exist  ? 

Do  grounds  of  replevin  exist  ? 

Do  grounds  of  injunction  exist  ? 

Does  case  involve  filing  lis  pendens,  if  so,  obtain  material 
for  same  and  note  time  in  which  complaint  must  be  served  ? 

Is  attorney  liable  for  costs  ? 

Any  facts  aiding  in  determining  the  place  to  bring  action  — 
e.  g.,  in  Federal  Court  or  State  Court,  and  is  the  law  more 
favorable  in  one  State  than  otliers? 

Can  action  be  moved  to  Federal  Court  ? 

Any  counterclaim ;  if  so,  amount  and  nature. 

Will  examination  before  trial  be  required? 

Any  deposition  necessary  to  be  taken  outside  the  State. 

Should  summons  be  specially  marked  as  required  by  §§  1774 
and  1897,  Code? 

Any  answer  to  be  served  on  co-defendants  so  as  to  obtain 
judgment  against  them. 

Is  case  one  where  written  statement  of  facts  by  client  is 
required  ? 

Sometimes  it  is  quite  necessary  to  have  an  understanding 
who  is  to  be  responsible  for  the  legal  service,  disburse- 
ments and  costs. 


Ill 

INFORMATION    TO    OBTAIN    FROM    CLIENTS    FOR    THE 
PURPOSE  OF  AN  ACTION  FOR  PERSONAL  INJURIES 

For  the  purpose  of  bringing  an  action  for  damages  for  personal 
injuries  (or  for  causing  death  by  negligence)  in  addition  to  what 
has  been  stated,  the  following  suggestions  wiU  help  to  bring  out 
a  full  preliminary  preparation  of  the  case: 

The  Accident  : 

Where  did  it  occur. 
When  did  it  occur  —  day  and  hour. 

How  did  it  occur  —  surrounding  circumstances  —  daylight 
or  dark,  weather,  condition  of  street,  premises,  machinery, 
appliances,  etc. 
If  vehicle  —  name  of  owner  or  lessee,  name  of  chauffeur, 
driver  or  person  operating,  name  on  vehicle,  license  num- 
ber, permit  number,  description,  signs  on  same,  occupants, 
loaded  or  empty. 
If  train  —  number,  name  and  number  of  conductor  or  any 

of  crew. 
If  car  —  name  and  number  of  motorman   and  conductor, 

number  of  run. 
Who    saw    it  —  policeman,    fireman,    or    other    uniformed 
municipal  employee,  railroad  employee,  names  or  num- 
bers, passing  vehicles,  numbers,  etc. 
ligature  and  extent  of  injury  —  ambulance  called,   report, 
police  blotter. 
How  long  in  hospital  ? 

ITame  and  address  of  doctors  attending.     Bills. 
Proof  or  indications  of  permanent  injuries. 
How  long  away  from  business  ? 
Earnings  ? 

Expense  for  doctors,  nurses,  medicines,  surgical  appli- 
ances, special  treatment,  special  damages. 
If  injured  person  an  infant  —  full  name,  age  and  residing 
with  whom  ? 
Name  and  address  of  parent  or  nearest  relative,  general 

guardian. 
Who  will  bring  action  as  guardian  ad  litem? 
[10] 
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Action  for  Personal  Injuries 

Any  notice  necessary  to  lay  foundation  for  action. 

e.  g. ,  Municipal  corporation  —  employer. 
Has  client  majde  statements  concerning  accident  to  news- 

papefmen,  investigators,  detectives,  claim  agents? 
Has  client  signed  retainer  agreement,  knowingly  or  unwit- 
tingly accepted  settlement  or  signed  release? 
Statements  admissible  as  res  gestae. 
Other  persons  injured  in  same  accident  —  name  and  address 

of  their  attorneys. 
As  to  defendant's  liability  —  contributory  negligence. 
Fellow  servant  rule. 
Statutory  violation. 
Omission. 
Commission. 
Presumption. 

Employers'  Liability  Law  —  State  or  Federal. 
Owner  or  lessee  of  premises  or  vehicle. 
Could  responsibility  be  delegated? 
Independent  contractors. 

Who  was  in  charge  of  work  —  superintendent  or  co- 
worker —  subcontractor  —  general  contractor. 
Examination  by  Corporation  Counsel. 
Coroner's     Inquest  —  District     Attorney  —  Insurance 

Company. 
Is  diagram,  photograph,  model,  chemical  analysis,  X-ray 

or  examination  to  be  ordered    ? 
Is  expert  testimony  necessary  and  available  ? 
Any  arrest  been  made? 
Is  res  ipsa  loquitur  involved  ?. 
Name  and  address  of  defendant. 

If  corporation  —  foreign  or  domestic  —  officers,  manag- 
ing agent  for  service. 
If  partnership  —  general   or   limited,   names   and   ad- 
dresses of  partners. 
Is  defendant  insured  against  liability? 
Witnesses  —  names  and  address  —  statements  or  affidavits, 
are  depositions  necessary  or  examination  before  trial  ? 
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Action  for  Personal  Injuries 

In  death  ease  —  names  and  addresses  of  next  of  kin,  are  they 
citizens  or  aliens,  rights  of  foreign  consuls? 
Did  deceased  leave  a  will  ? 
,  Who  will  qualify  as  administrator? 
Statements  in  correspondence. 
Death  certificate. 


IV 

INFORMATION    TO    OBTAIN    FROM    CLIENTS    FOR    THE 
PURPOSE  OF  FILING  A  MEOHANIO'S  LIEN 

1.  Claimant's  full  name  and  residence. 

(a)  If  a  partnership,  full  names  and  residences  of  all 

partners,  and  the  firm's  principal  place  of  business. 

(b)  If  a  corporation,  under  the  laws  of  what  State  it  is 

incorporated,  and  if  foreign,  whether  it  has  ob- 
tained a  certificate  of  authority  to  do  business  in 
New  York  State  and  paid  a  license  fee ;  and  where 
its  principal  place  of  business  is  in  this  State. 

2.  li^ame  of  owner,  lessee  or  party  in  possession  of  premises, 

and  residence  and  his  complete  interest  in  the  property. 

3.  Name  of  party  for  whom  labor  was  performed  or  to  whom 

materials  were  furnished,  or,  if  lienor  is  contractor  or  sub- 
contractor, with  whom  contract  was  made,  and  who 
employed  claimant. 

4.  Is  claimant  contractor  or  subcontractor? 

5.  Copy  or  terms  of  contract  under  which  serYices  were  rendered 

or  materials  furnished. 

6.  The  nature  of  labor; 

agreed  price  of  labor, 
or  value  of  labor. 
The  nature  of  materials ; 

agreed  price  of  materials, 
or  value  of  materials. 
Y.  Date  of  commencement  of  work. 

8.  Is  all  of  work  completed ;  if  not,  how  much  ? 

9.  Date  of  last  item  of  work. 

10.  Date  of  commencement  of  furnishing  materials. 

11.  Are  all  of  the  materials  furnished;  if  not,  how  much? 

12.  Date  of  furnishing  last  materials. 

13.  Date  of  completion  and  acceptance  of  claimant's  contract  with 

contractor. 

14.  Were  all  the  labor  and  materials  actually  used  in  the  prem- 

ises ;  if  not,  how  much  ? 

15.  Amount  claimed  and  interest. 

16.  Amount  actually  due  claimant.     Amount  paid,  credits  and 

offsets. 
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To  File  Mechanic's  Lien 

17.  AmouBt  to  grow  due  claimant. 

18.  If  a  blanket  lien,  state  what  amount  went  into  each  house. 

19.  Description  of  premises  by  street  and  number. 

20.  If  a  general  assignment  has  been  made  by  owner  or  party  in 

interest,  name  and  address  of  assignee. 

21.  Does  claimant  receive  daily  or  weekly  wages? 

22.  Proper  party  to  verify  lien  ? 

23.  Value  or  agreed  price  of  materials  actually  manufactured  for 

but  not  delivered  to  the  real  estate  or  the  public  improve- 
ment. 

24.  Explain  possibility  of  lien  being  bonded. 

25.  Who  is  to  pay.  for  the  services  ? 

Municipal  Liens 
In  addition  to  above 

26.  Department  or  bureau  having  charge   of  the  construction 

and  name  and  title  of  officer  having  charge  of  funds  ap- 
plicable to  the  improvement. 

27.  Are  there  any  credits  and  offsets?     If  so,  what,  and  how 

much? 

28.  A  description  of  the  public  improvement. 

29.  Date  and  description  of  the  contract  for  the  public  improve- 

ment. 

30.  Name  of  proper  party  to  verify  and  will  he  be  available  ? 


INFORMATION  TO  OBTAIN  PROM  CLIENT  FOR  THE  PUR- 
POSE OF  DRAWING  A  DEED 

Information  it  may  be  wise  or  necessary  to  obtain  for  the  pur- 
pose of  drawing  a  deed  of  real  estate : 

Full  name  of  grantor  and  bis  residence ;  if  conveying  in  rep- 
resentative capacity,  full  description  of  bis  office  and 
autbority. 

Is  grantor  a  citizen  of  full  age  and  competent  to  convey  ? 

If  married,  wbat  is  full  name  of  wife,  and  is  sbe  of  full  age  ? 

Is  grantor  to  be  descri'bed  in  deed  as  unmarried  or  widower  ? 

Full  name  of  grantee  and  resiidence. 

If  married,  wbat  is  full  name  of  wife  of  grantee? 

Has  grantor  any  divorced  wife  living  ? 

Is  grantee  a  citizen,  of  full  age  and  competent  ? 

Have  any  of  tbe  parties  been  divorced  ? 

Date  of  deed. 

Eesidence  of  purchaser.  (In  a  city  of  over  200,000  inhabit- 
ants. Street  and  Street  number  must  be  stated  in  deed.) 

Description  of  property  by  metes  and  bounds;  section  and 
block  number  and  street  numb£i:,_liber  and  page  of  last 
deed.      (See  Urhach  v.  Pye,  124  App.  Div.  587.) 

What  consideration  to  be  expressed? 

Full  consideration  must  be  expressed  in  deed  by  person  con- 
veying in  representative  capacity  unless  both  grantor  and 
graatee  unite  in  a  duly  acknowledged  certificate,  showing 
what  the  real  consideration  is,  in  which  ease  the  considera- 
tion may  be  expressed  nominally. 

The  purchase  price. 

How  much  payable  on  delivery  of  deed  ? 

Any  purchase-money  mortgage  to  be  drawn ;  if  so,  see  infor- 
mation to  be  obtained  on  drawing  mortgages. 

Estate  to  be  granted. 

Is  deed  to  be  full  covenant  and  warranty  or  bargain  and 
sale  or  quitclaim  ? 

When  is  the  deed  to  be  acknowledged  and  where  ? 
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For  Drawing  a  Deed 

Is  deed  to  contain  a  clause  taking  subject  to  mortgages, 
party-wall  agreements^  leases  or  lettings,  tenancies,  cove- 
nants running  with  land  or  anj  restrictions,  exceptions 
or  reservations  ?     What  special  clauses  to  he  inserted  ? 

Any  provision  as  to  beam  rights  or  party-wall  agreements, 
leases  or  tenancies,  encroachments  or  easements  to  he  in- 
serted ?  As  to  party-walls,  see  Crawford  v.  KroUpfeiffer, 
195  N.  Y.  185 ;  127  App.  Div.  265.     , 

As  to  easements,  see  Landsberg  v.  Rosenwasser,  124  App. 
Div.  559 ;  Kom  v.  Campbell  192  N.  Y.  490. 

Extra  personal  property  clause. 

Amount,  time  of  payment,  and  rate  of  interest  on  existing 
mortgages.     Is  interest  paid  to  date  ? 

First  mortgage  and  details. 

Second  and  subsequent  mortgages  and  details. 

Who  in  possession  and  nature  and  extent  of  hia  tenan^i 

Are  there  any  open  and  notorious  easements  ?  —  eaves  and 
shutters. 

Are  there  any  restrictive  agreements  or  covenants  affecting 
the  property  ? 

Has  there  been  an  award  in  condemnation  proceedings? 
(See  Matter  of  City  of  New  York,  195  N.  Y.  527;  199 
N.  Y.  560.) 

Has  vendor  or  vendee  married  since  signing  contract  to  sell  ? 

Where  are  abstracts,  searches,  survey,  and  policy  of  title 
insurance,  deed  into  grantor  ? 

Is  there  any  survey?  If  no  survey,  order  one  at  once 
according  to  possession.  Deed  sometimes  reads  subject 
"  to  any  state  of  facts  which  an  accurate  survey  would 
show." 

Look  out  for  survey  variations.    Has  fence  been  rebuilt  ? 

From  whom  was  property  acquired  by  seller,  how,  and  when  ? 
Any  unpaid  transfer  tax?  If  obtained  under  vdll,  is 
there  a  posthumous  child  ?  If  acquired  within  three  years 
by  will  or  intestacy,  have  all  debts  been  paid?  (See 
§  2714,  C.  C.  P.) 

Have  changes  ever  taken  place  in  street  line  or  names  ?  (Bau- 
man  v.  Goldthorp,  129  App.  Div.  19.) 

Necessary  details  to  have  policy  of  fire,  plate  glass  and 
indemnity  insurance  changed  at  once. 

Recording  fees. 
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For  Drawing  a  Deed 

As  to  ddivery,  see  Hamlin  v.  Hamiin,  192  N.  Y.  164,  and 
Steihel  v.  Grosberg,  202  N.  Y.  266. 

Eecently  seventeen  forms  concerning  conveyances  have  been 
standardized.  The  adoption  of  these  standard  forms  is 
not  compulsory,  but  their  use  in  the  Eegister's  OfiBce  of 
the  County  of  New  York  is  becoming  general  and  their 
use  is  suggested.  (See  Form  of  Deed)  p.  1144:  et  seq.  See 
also  Memorandum  for  Closing,  Vendor  and  Vendee,  p.  201, 
et  seq.) 


VI 

INFORMATION    TO    OBTAIN    FROM    CLIENTS    FOR    THE 
PURPOSE  OF  DRAWING  A  MORTGAGE 

Information  it  may  be  wise  or  necessary  to  obtain  for  the  pur- 
pose of  drawing  a  mortgage: 

Full  name  of  the  mortgagor;  his  residence. 

Is  he  a  citizen,  full  age  and  competent  ? 

If  married,  full  name  of  his  wife,  and  is  she  of  full  age  ? 

Has  mortgagor  any  divorced  wife  living? 

Is  he  to  be  described  as  unmarried  or  widower  ? 

If  purchase-money  mortgage,  will  mortgagor's  wife  join  if 

desired  ? 
Does  mortgagee  desire  it  ? 
Full  name  of  the  mortgagee ;  his  residence.     Is  he  of  full  age 

and  competent  ? 
Who  is  to  go  on  the  bond  ? 
If  mortgage  to  be  executed  by  attorney,  who  is  to  prepare 

power? 
If  mortgage  to  be  executed  by  attorney,  examine  authority. 
Date  of  bond  and  mortgage. 
Amount  of  the  mortgage. 
For  what  period  of  time  mortgage  is  to  run. 
The  rate  of  interest. 
Interest  days  and  periods. 

Description  of  property  by  metes  and  bounds,  section,  block 
number  and  street  number,  and  page  and  liber  of  last 
conveyance. 
How  many  days  tax  and  assessment  clause  ? 
Is  there  to  be: 

Receiver  clause? 

Gold  clause? 

Violation  clause? 

Provfsion  as  to  payment  of  any  future  tax  that  the  law 

may  impose,  e.  g.,  income  tax? 
Provision  as  to  privilege  of  mortgagor  to  make  part 

payment  on  account  before  maturity? 
Provision  that  mortgage  shall  become  due  on  actual  or 
threatened    demolition    of    premises,    at    option    of 
mortgagee  ? 
-Subordination  clause?     (See  Londner  v.  Perlmain,  129  App. 
Div.  93,  aff'd  198  >.  Y.  629.) 
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For  Drawing  a  Mortgage 

If  mortgagor  desires  to  sell  portions  in  small  lots  see  that 
mortgage  contains  clause  that  mortgagee  shall  release  from 
time  to  time  by  payment  of  proportionate  part  of  lien  of 
mortgage  on  each  block,  lot  or  parcel,  generally  one-third 
more  than  lien  of  mortgage,  and  provide  who  shall  pay 
for  release  and  amount  thereof. 

If  not  a  first  mortgage,  arrange  for  clause  making  subse- 
quent mortgage  due  ten  days  after  default  in  payment  of 
interest  on  any  prior  mortgage. 

Is  it  to  be  a  purchase-money  mortgage  ?  If  so,  have  bond  and 
mortgage  same  date  as  deed  and  see  that  release  clause  is 
favorable  to  mortgagor,  if  so  desired. 

If  purchase  money  mortgage,  insert  "  being  the  same  premises 
conveyed  to  the  said  {John  Dolan)  by  the  said  {Frank 
Black)  and  wife,  by  deed  bearing  even  date  with  these 
presents,  which  are  given  to  secure  the  payment  of  part 
of  the  purchase  money  of  the  said  premises." 

When  is  the  mortgage  to  be  acknowledged  and  where  ? 

Who  is  to  receive  money,  if  some  one  other  than  mortgagor; 
who  to  have  written  authorization,  and  who  to  draw 
power?     (See  190  N.  Y.  121;  167  App.  Div.  210.) 

Who  is  to  make  affidavit  of  title  ? 

Is  there  to  be  brokerage;  broker's  address  and  who  is  to  pay 
the  brokerage  and  how  much  ? 

If  there  is  a  survey,  see  if  there  are  any  variations. 

Where  is  abstract,  last  deed  into  mortgagor,  policy  of  title 
insurance,  and  survey? 

Mortgage  recording  tax  and  other  recording  fees. 

Necessary  details  to  have  policy  of  fire,  plate  glass  and 
indemnity  insurance  changed  at  onoe. 

Will  party  have  certified  cheek  at  closing  (to  order  of 
himself)  ? 

Amount  of  prior  liens. 

Are  there  any  prior  mortgages ;  if  so,  names,  dates,  amounts, 
due  dates,  etc.,  when  last  interest  was  paid? 

Are  any  estoppel  certificates  to  be  obtained  ? 

Are  there  to  be  any  siatisfactions  of  mortgages  or  assign- 
ments of  mortgages  to  be  obtained  before  closing? 

Any  lis  pendens,  mechanics  or  other  liens  to  be  cancelled 
before  closing? 

Are  there  any  unpaid  taxes,  assessments  or  water  rates;  if 
so,  how  much? 
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For  Drawing  a  Mortgage 

Will  client  obtain  tax  bills  ? 

Any  authorizations  to  paj  taxes,  assessments,  water  rates, 

mortgages,  judgments  or  mechanics'  liens  to  be  drawn  for 

closing  ? 
Are  there  any  judgments  against  mortgagor;  if  so,  are  satis- 
factions of  such  judgments  or  assignments  to  be  obtained 

before  closing? 
Are    there    any    proposed    widenings   or    other    assessment 

proceedings  ? 
Are  condemnation  proceedings  contemplated  or  has  an  award 

been  made  ? 
Are  there  pending  any  actions  against  abutting  railroads, 

elevated  or  otherwise  ? 
Restrictions  in  title. 
Party-wall  agreements. 
Leases  or  lettings ;  see  that  leases  hare  clauses  subordinating 

them  to  any  future  mortgagea 
Tenement  house,  building  department  and  other  violations. 
Inquire  if  any  chattel  mortgages  on  fixtures  or  material  or 

any  such  purchased  by  conditional  sale. 
Who  is  in  possession,  and  nature  and  extent  of  his  tenancy? 
Any  open  or  notorious  easements  ? 
How  long  has  mortgagor  owned  premises,  and  how  did  he 

acquire  same.     If  acquired  by  will,  is  there  posthumous 

child  ? 
If  acquired  within  three  years  by  will  or  intestacy,  have  all 

debts  been  paid?     (See  §§  2702,  2714,  C.  C.  P.) 
Assessed  value  of  property.    Amount  of  equity. 
When  and  where  is  transaction  to  be  closed  ? 

Customarily  at  ofiice  of  attorney  for  mortgagee. 
Amount  of  attorney's  bill  for  services? 
Repairs,  alterations,  new  fire  escapes  and  stairs. 
Recently  seventeen  forms  concerning  conveyances  have  been 

standardized,  including  Assignment  of  Mortgage,  Release 

of  Mortgaged  Premises   and  Satisfaction   of   Mortgage. 

The  adoption  of  these  standard  forms  is  not  compulsory, 

but  their  use  in  the  Register's  Ofiice  of  the  County  of 

Ifew  York  is  becoming  general  and  their  use  is  suggested. 

(See  Form  of  Mortgage,  p.  1251.     See  Memorandum  for 

Closing,  MortgagOT  and  Mortgagee,  p.  210,  et  seq.) 


vn 

FACTS   TO   ASCERTAIN   BEFORE   DRAWING   CONTRACT 
TO  SELL  REAL  PROPERTY 

(When  acting  for  vendor) 

Before  signing  the  contract  to  sell  real  estate,  it  may  be  wise  to 
ascertain  the  following  facts  or  some  of  them: 

Date  of  contract. 

iN^ame  and  address  of  vendor. 

Is  he  a  citizen,  of  full  age  and  competent  ? 

If  agent  is  to  sign  contract  for  purchaser  see  to  it  that  he  is 

given  proper  authority. 
Will  wife  of  grantor  join  in  deed,  her  full  name,  and  is  she 

of  ftdl  age? 
Has  grantor  been  divorced  ?    If  so,  examine  proceedings  and 

judgment. 
Any  marriage  settlements  ? 
Will  wife  of  grantee  join  in  purchase-money  mortgage  and 

is  it  desired? 
Name  and  residence  of  the  vendee. 

(In  a  city  of  over  200,000  inhabitants,  street  and  street 
number  must  be  stated  in  deed.) 
Is  vendee  of  full  age  and  competent  ? 
Is  the  purchaser  a  responsible  person  ? 
Description  by  metes  and  bounds,  street  number,  section  and 

block  number,  liber  and  page  of  last  deed. 
Use  description  in  last  deed  unless  changes  in  street  lines 

have  taken  place.      (See  Urhach  v.  Pye,  12 i  App.  Div. 

587.) 
The  purchase  price. 

Amount  to  be  expressed  in  deed : 

Full  consideration  should  be  expressed  in  deed  by  person 
conveying  in  representative  capacity  unless  both  grantor 
and  grantee  unite  in  a  duly  acknowledged  certificate, 
showing  what  the  real  consideration  is,  in  which  case 
the  consideration  may  be  expressed  nominally. 
How  much  to  be  paid  on  signing  contract.     (See  192  N.  Y. 

113;  207  iV.  F.  407.) 
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Contract  to  Sell  Beal  Property 


How  much  payable  on  delivery  of  deed. 

(See  that  the  earnest  money  is  more  than  sufficient  to 
cover  brokerage.  Earnest  money  should  be  at  least  two 
per  cent  of  the  purchase  price.) 

Is  deed  to  be  a  full  covenant  and  warranty,  quitclaim  or 
bargain  and  sale  ?  *  When  and  where  to  be  executed  ? 
(See  Emerick  v.  Hachett,  192  N.  Y.  162.) 

Avoid  clause  that  title  shall  be  satisfactory  to  third  parties. 
(See  Allen  v.  McKem,  127  App.  Div.  277;  Title  G.  &  T. 
Co.  V.  Brown,  205  N.  Y.  486.) 

Is  there  to  be  an  extra  personal  property  clause? 

Is  any  provision  to  be  inserted  as  to  parquet  floors,  gas 
ranges,  heaters,  machinery,  partitions  or  fixtures? 

What  special  clauses  to  be  inserted  ? 

Is  deed  to  contain  a  clause  taking  subject  to  party-wall  agree- 
ments, leases  or  lettings,  tenajicies,  covenants  running  with 
land?  As  to  party-walls,  see  Crawford  v.  Krollpfeiffer, 
195  N.  Y.  185,  and  Driscoll  v.  Carroll  127  App.  Div.  265. 

Is  conveyance  to  be  "  subject  to  "  the  mortgages  or  are  they 
to  be  "  assumed  "  by  the  purchaser  ? 

Any  exceptions  or  reservations  to  be  inserted  ? 

Where  are  policies  of  fire,  indemnity  and  plate  glass  insur- 
ance and  for  what  amount  ? 

Any  provision  to  be  inserted  as  to  on  whom  loss  falls  in  case 
of  fire  before  closing?  (Sewell  v.  UnderMU,  197  N.  Y. 
168.) 

Have  abstract  of  title,  policy  of  title  insurance,  deeds  and 
survey. 

Whether  there  is  any  variation  in  survey.  (If  no  survey 
exists,  have  one  made  before  signing  contract,  so  that  de- 
scription in  deed  will  cover  no  more  than  survey  in  pos- 
session and  deed  to  seller.) 

What  broker  brought  about  sale,  his  address  and  who  is  to 
pay  him  and  how  much,  and  is  any  clause  to  be  put  in 
contract  covering  same,  e.  g.,  brokerage  to  be  paid  when 
and  if  title  passes  only?  (See  61  Misc.  260;  170  App. 
Div.  502.) 

*Reeently  seventeen  forms  concerning  conveyances  have  been  standardized. 
The  adoption  of  these  standard  forms  is  not  compulsory,  but  their  use  in  the 
Register's  OflSce  of  the  County  of  New  York  is  becoming  general  and  their 
use  is  suggested. 
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Contract  to  Sell  Real  Property 


Have  water  meter  read.  (Mandel  v.  Weschler,  198  N.  Y. 
518.) 

Wlio  is  in  possession  ?    Nature  and  extent  of  his  tenancy. 

Any  open  and  notorious  easementa  ? 

As  to  easements,  see  Landsberg  v.  Bosenwdsser,  124  App. 
Div.  559,  and  Korn  v.  Cam-phell,  192  N.  Y.  490. 

Has  any  change  ever  taken  place  in  street  lines,  name  or 
grades  ? 

How  long  has  the  intended  grantor  owned  the  premises? 

How  did  he  acquire  the  same?  If  obtained  under  will,  is 
there  a  posthumous  child  ?  If  acquired  within  three  years 
by  will  or  intestacy,  have  all  debts  been  paid?  (§§  2702, 
2714,  Code.) 

Are  condemnation  or  assessment  proceedings  contemplated 
or  pending,  or  has  award  been  made  ?  (See  Matter  of  City 
of  New  York,  138  App.  Div.  203,  afd  199  N.  Y.  560; 
Matter  of  City  of  New  Yorh,  195  N.  Y.  527.) 

Amount  and  details  of  iirst  mortgage,  and  when  last  inter- 
est paid,  and  if  past  due  whether  called  or  not. 

Amount  and  details  of  second  and  subsequent  mortgages  and 
when  last  interest  paid,  and  if  past  due  whether  called  or 
not. 

Has  any  of  the  principal  been  reduced  by  payments  on 
account  ? 

If  payments  on  mortgages  have  been  made  will  purchaser 
require  an  estoppel  certificate? 

Is  there  to  be  a  purchase-money  mortgage?  If  so,  obtain 
full  particulars  and  who  is  to  go  on  bond.  (See  p.  18.) 
And  provide  for  payment  for  drawing  and  recording  deeds 
and  mortgages  and  payment  of  recording  tax. 

Be  prepared  to  charge  your  client  with  the  accrued  interest 
on  any  mortgage,  with  rents  collected  and  collect  from 
purchaser  the  value  of  the  first  and  other  insurance  pre- 
paid, gas  range  rents  and  similar  charges,  collect  for  draw- 
ing purchase  money  bonds  and  mortgages  and  the  expense 
of  recording  same. 

If  special  clauses  in  purchase-money  mortgage  are  'essential, 
provision  for  the  form  of  the  mortgage  to  be  given  should  be 
made  in  the  contract  If  a  purchase  money  mortgage  is 
taken  back  provide  that  interest  shall  be  paid  half  yearly, 
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Contract  to  Sell  Beal  Property- 


make  purchaser  agree  to  pay  as  part  of  tke  consideration 
for  the  contract  and  at  the  time  of  the  delivery  of  the 
deed,  the  cost  of  drawing  and  recording  the  mortgage, 
including  the  mortgage  tax  thereon.  ('See  Londner  v.  Perl- 
man,  198  N.  Y.  629.) 

If  conveying  suhject  to  mortgage,  see  Weisberger  v.  Walr 
lack,  124  App.  Div.  382,  and  agree  to>  sell  subject  to  the 
mortgage  and  all  the  conditions  therein  contained  as  the 
same  is  recorded. 

Is  there  to  be  a  clause  to  apportion  or  sub-divide  the  mort- 
gage so  as  to  make  separate  liens  ? 

What  liens  other  than  mortgage  on  the  premises  ? 

Have  all  taxes,  assessments  and  water  rates  been  paid  ?  If 
not,  amounts  due.  (See  Mandel  v.  Weschler,  198  N.  Y. 
518.) 

Will  client  obtain  tax,  water  and  other  bills,  with  interest 
computed;  and  who  is  to  pay  same?  (See  Mwndel  v. 
Hess,  57  Misc.  240.)  The  duty  is  upon  the  vendor  and  he 
cannot  insist  upon  same  being  deducted  from  the  pur- 
chase price.     (Berger  v.  Crist,  121  App.  Dvo.  483.) 

Leases  or  lettings. 

Are  there  any  covenants  or  restrictions  on  title  which  would 
justify  rejection  thereof? 

Any  mechanics'  liens? 

Are  there  any  party-wall  agreements  ? 

Encroachments,  beam  rights,  foundation  extensions,  eaves 
and  shutters,  sewer  and  drain  rights. 

Tenement  House,  Health,  Fire,  Labor  and  Building  Depart- 
ment and  other  violations. 

Are  there  any  agreements  with  telephone  and  telegraph 
companies  or  leases  for  signboards  ?    Or  rights  of  way  ? 

Eights  against  abutting  railroads,  elevated  or  otherwise. 

If  vault  exists  have  fees  been  paid  city  ? 

Memorandum  of  rents  paid  and  unpaid  and  are  rents  to  be 
apportioned  ? 

Is  there  to  be  apportionment  of  insurance  ? 

Electa'ie,  steam,  elevator,  janitor  and  minor  service. 

Mortgage  recording  tax  and  other  recording  fees. 

Inquire  if  any  chattel  mortgages  on  fixtures  or  material  or 
any  such  purchased  by  conditional  sale. 
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ComtraBt  to  Sell  Real  Property 


For  what  purpose  the  property  has  been  used  ( §  42,  Liquor 
Tax  Law;  DistilliBg  Laws,  U.  S.). 

Contemplated  improvements  in  vicinity. 

Amount  of  income  property  yields. 

Average  cost  of  annual  repairs. 

What  is  assessed  value  of  property? 

What  mortgages  were  formerly  on  the  premises  ? 

If  either  party  a  corporation,  have  certified  a  copy  of  resolu- 
tion and  certificate  of  officers. 

Closing  of  title,  date  and  place,  customaj-ily  at  office  of 
attorney  for  seller. 

Are  improvements  to  be  in  same  condition  as  upon  signing 
contract  ? 

Is  time  to  be  the  essence  of  the  contract  ?     (196  N.  Y.  32.) 

If  mortgages  are  to  be  paid  off  or  assigned  at  closing,  see 
§  290  of  Real  Property  Law. 

See  as  to  lien  for  amount  paid  on  contract,  EUerman  v. 
Hyman,  192  N.  Y.  113 ;  207  N.  Y.  407. 

As  to  delivery  of  deed,  see  Hamlin  v.  Hamilin,  192  N.  Y. 
164,  and  Stiehel  v.  Grosberg,  202  N.  Y.  266. 

As  to  provision  that  no  action  for  specific  performance  shall 
lie,  see  Wadich  v.  Mace,  191  N.  Y.  1. 

As  to  kind  of  title  vendee  entitled  to  receive,  see  Cerf.  v. 
Diener,  210  N.  Y.  156. 

In  the  City  of  Xew  York,  taxes  become  a  lien,  first  half  on 
the  first  day  of  May  and  second  half  on  the  first  day  of 
l^ovember.    Laws  of  1916,  Chap.  17. 

The  vendee  has  the  equitable  title,  the  vendor  holding  the 
legal  title  merely  as  security  for  the  payment  of  the  pur- 
chase money. 

As  to  remedies  of  vendee,  see  Davis  v.  Bosenzweig  B.  Co., 
192  N.  Y.  128.    And  see  Zeiser  v.  Cohen,  207  B.  Y.  407. 

If  possible  always  insert  in  the  contract  that  the  sale  is 
subject  to  any  state  of  facts  which  an  accurate  survey 
would  show,  covenants  of  record  and  to  leases  and  lettings. 

If  purchaser  is  unwilling  to  take  subject  to  any  state  of  facts 
which  an  accurate  survey  would  show,  then  make  a  pro- 
vision that  no  variation  exceeding  ....  inches  or  ....  or 
....  acres  will  affect  the  marketability  of  the  title. 
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Contract  to   Sell  Eeal   Property 


If  the  property  is  sold  by  area,  make  a  provision  that  a 
deficiency  not  exceeding  a  fixed  amount  shall  not  constitute 
any  objection  and  that  if  the  deficiency  exceeds  that 
amount,  a  pro  rata  allowance  will  be  made  on  account  of 
the  purchase  price. 

In  New  York  City  see  how  property  is  affected  by  new  Zone 
System. 


vni 

FACTS   TO   ASCERTAIN   BEFORE   DRAWING   CONTRACT 
TO  BUY  REAL  PROPERTY 

(When  acting  for  vendee) 

Date  of  contract. 

Name  and  address  of  vendor. 

Is  he  a  citizen  of  full  age  and  competent  ? 

If  agent  is  to  sign  contract  for  owner,  his  name  and  investi- 
gate his  authority. 

Will  wife  of  grantor  join  in  deed,  her  full  name  and  is  she 
of  full  age  ? 

WiU  wife  of  grantee  join  in  purchase-money  mortgage  and 
is  it  desired? 

Has  grantor  been  divorced  ?  If  so,  examine  proceedings  and 
judgment. 

Name  and  residence  of  the  vendee. 

(In  a  city  of  oyer  200,000  inhabitants,  Street  and  Street 
number  must  be  stated  in  deed. ) 

Is  he  of  full  age  and  competent  ? 

Description  by  metes  and  bounds,  street  number,  section  and 
block  number,  liber  and  page  of  last  deed.  Use  description 
in  last  deed  unless  changes  in  street  lines  have  taken  pia«e. 
(See  Urbach  v.  Pye,  124  App.  Div.  587.) 

The  purchase  price. 

Amount  to  be  expressed  in  deed.  Full  consideration  should 
be  expressed  in  deed  by  person  conveying  in  represent- 
ative capacity  unless  both  grantor  and  grantee  unite  in  a 
duly  acknowledged  certificate,  showing  what  the  real  con- 
sideration is,  in  which  case,  the  consideration  may  be 
expressed  nominally. 

How  much  to  be  paid  on  signing  contract  ? 

How  much  payable  on  delivery  of  deed  ? 

See  that  there  is  sufficient  equity  before  payment  upon  sign- 
ing of  contract.  Provide  that  earnest  money  and  expense 
of  examination  shall  be  a  lien. 

Is  deed  to  be  a  full  covenant  and  warranty,  bargain  and 
sale  or  quit-claim  ?  *  When  and  where  to  be  executed  ? 
(See  Emerick  v.  Hackett,  192  N.  Y.  162.) 

*I?eceiitly  seventeen  forms  concerning  conveyances  have  been  standardized. 
The  adoption  of  these  standard  forms  is  not  compulsory,  but  their  use  in  the 
Register's  Office  of  the  County  of  New  York  is  becoming  general  and  their 
use  is  suggested. 

[27] 
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Contract  to  Buy  Beal  Property 


Is  there  to  be  an  eixtra  personal  property  clause  ? 

What  special  clauses  to  be  inserted  ? 

If  title  is  to  be  satisfactory  to  third  party,  provisions  should 
be  made  in  contract.  (See  Allen  v.  McEeon,  127  App. 
Div.  277;  Title  G.  &  T.  Co.  v.  Brown,  205  N.  Y.  486.) 

Is  deed  to  contain  a  clause  taking  subject  to  mortgages,  party- 
wall  agreements,  leases  or  lettings,  tenancies,  covenants 
running  with  land?  As  to  party-wdlls,  seei  Crawford  v. 
Erollpfeiffer,  195  N.  Y.  185 ;  Driscoll  v.  Carroll,  127  App. 
Div.  265. 

As  to  easements,  see  Landsherg  v.  Bosenwasser,  124  App. 
Div.  559 ;  Earn  v.  Campbell  192  N.  Y.  490. 

Taking  subject  to  mortgage,  see  Weissberger  v.  Wallack, 
124  App.  Div.  382. 

Any  exceptions  or  reservations  to  be  inserted  ? 

Where  are  policies  of  fire,  indemnity  and  plate  glass  insu-r- 
ance  and  for  what  amount  ? 

Where  is  abstract  of  title,  policy  of  title  insurance  and  last 
deed  to  grantor  ? 

If  no  survey  exists,  have  one  made  before  signing  contract 
so  that  description  in  deed  will  cover  all  the  property  in 
possession.  If  purchase  subject  to  any  state  of  facts  which 
an  accurate  survey  would  show,  try  to  arrange  to  have  the 
survey  made  before  the  contracts  are  exchanged. 

What  broker  brought  about  sale,  his  address,  and  who  is  to 
pay  him  and  how  much,  and  any  clause  to  be  put  in  con- 
tract covering  same?  (See  61  Misc.  260;  170  App.  Div. 
502.) 

Have  water  meter  read.  {Mandel  v.  Weschler,  198  N.  Y. 
518.) 

Inquire  from  vendor  who  is  in  possession ;  nature  and  extent 
of  his  tenancy.    Any  open  and  notorious  easements  ? 

As  to  easementS)  see  Landsherg  v.  Bosemwasser,  124  App. 
Div.  559 ;  Eom  v.  Campbell,  192  N.  Y.  490. 

Has  any  change  ever  taken  place  in  street  lines  or  name  ? 

How  long  has  the  intended  grantor  owned  the  premises  ? 

How  did  he  acquire  the  same?  If  obtained  under  will,  is 
there  a  posthumous  child?  If  acquired  within  three 
years  by  will  or  intestacy,  have  all  debts  been  paid  ?  (But 
see  §§  2702,  2714  C.  C.  P.) 
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/Contract  to  Buy  Beal  Property 


Are  condenmation  or  assessment  proceedings  contemplated  or 
pending,  or  has  award  been  made?  (See  Matter  of  City 
of  New  York,  138  App.  Div.  203;  ajf'd  199  N.  Y.  560; 
Matter  of  City  of  New  York,  195  N.  Y.  527.) 

See  that  the  terms  of  any  mortgages  referred  to  in  the  con- 
tract are  explicit,  and  if  necessary  examine  the  record  for 
the  details. 

Amount  and  details  of  first  mortgage,  and  when  last  interest 
paid  and  if  past  due  whether  called. 

Amount  and  details  of  second  and  subsequent  mortgages, 
and  when  last  interest  paid  and  if  past  due  whether  called. 

Be  prepared  to  collect  the  accrued  interest  on  any  mortgage, 
with  rents  collected  and  to  pay  to  seller  the  value  of  the 
fire  and  other  insurance  prepaid,  gas  range  rents  and 
similar  charges,  to  pay  for  drawing  purchase  money  bonds 
and  mortgages  and  the  expense  of  recording  same. 

lias  the  principal  been  reduced  by  payment  on  account;  if 
so,  require  estoppel  certificate. 

Is  conveyance  to  be  subject  to  the  mortgages,  or  are  they  to 
be  assumed  by  the  purchaser  ? 

If  prior  mortgages  require  vendor  to  provide  subordination 
agreement  ? 

Is  there  to  be  a  purchase-money  mortgage?  If  so,  provide 
full  particulars  and  who  is  to  go  on  bond.  (See  p.  18.) 
If  special  clauses  in  purchase-money  mortgages  are 
essential,  provision  for  the  form  of  the  mortga,ge  to  be 
given  should  be  made  in  the  contract.  (Londner  v.  Perl- 
man,  198  N.  Y.  629.) 

If  purchase-money  mortgage  to  be  given,  see  that  release 
clause  is  favorable  to  mortgagor,  e.  g.,  if  purchaser 
desires  to  sell  portions  in  small  lots,  see  that  contract 
provide  that  the  mortgage  shall  contain  release  clause 
favorable  to  purchaser  enabling  purchaser  to  sell  lots  from 
time  to  time,  by  payment  of  proportionate  part  of  lien  of 
mortgage  on  each  block,  lot  or  parcel,  generally  one-third 
more  than  lien  of  mortgage.  Who  shall  pay  for  drawing 
of  release  and  amount  thereof? 

Is  there  to  be  'a  clause  providing  for  apportionment  or  sub- 
division of  mortgage,  so  as  to  make  separate  liens  ? 

What  liens  other  than  mortgage  on  the  premises? 
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Contract  to  Buy  Keal  Property 


Is  there  to  be  any  clause  as  to  building,  streets,  sidewalks  or 
sewers  ?    (See  210  N.  Y.  467.) 

Is  any  provision  to  be  inserted  as  to  parquet  floors,  gas 
ranges,  beaters,  machinery,  partitions  or  fixtures  ? 

Have  all  taxes,  assessments,  and  water  rates  been  paid  ?  If 
not,  amounts  due. 

Leases  and  lettings. 

Are  there  any  covenants  or  restrictions  on  title  which  would 
justify  rejection  thereof? 

Any  mechanics'  liens? 

If  any  partially  constructed  building  on  premises  provide 
that  vendor  will  produce  proof  of  payment  of  union  work- 
men or  any  members  of  any  Building  Trades  Association, 
otherwise  payment  may  have  to  be  made  by  vendee  before 
he  can  secure  workmen. 

Are  there  any  party-wall  agreements  ? 

Encroachments,  beam  rights,  foundation  extension,  eaves 
and  shutters,  sewer  and  drain  rights,  party  sewers. 

Stipulate  that  vendor  convey  the  property  clear  of  all  Tene^ 
ment  House,  Health,  Fire,  Building,  Labor  and  other 
Governmental  violations,  at  least  down  to  the  time  of  the 
date  of  the  contract. 

Is  vendee  to  be  furnished  on  closing  with  certificates  of  search 
made  by  the  Departments  of  Buildings  and  the  Tenement 
House  Department  of  the  City  of  IsTew  York,  showing  that 
said  buildings  do  not  violate  the  building  laws  or  the 
Tenement  House  Law  and  that  there  are  no  violations  of 
record  against  said  building. 

Are  there  any  agreements  with  telephone  and  telegraph 
companies  or  leases  for  signboards  ? 

Eights  against  abutting  railroads,  elevated  or  otherwise. 

Provide  that  all  vault  space  used  in  connection  with  the 
building  has  been  lawfully  taken  and  has  been  paid  for. 

Memorandum  of  rents  paid  and  unpaid,  and  are  rents  to  be 
apportioned  ? 

Is  there  to  be  apportionment  of  insurance  ? 

Electric,  steam,  elevator,  janitor  and  other  minor  service. 

Mortgage  recording  tax  and  other  recording  fees. 

How  old  is  building  ? 
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Contract  to  Buy  Eeal  Property 


Inquire  if  any  chattel  mortgages  on  fixtures  or  materials  or 
any  such  purchased  by  conditional  sale  and  require  title 
free  from  same. 

For  what  purpose  the  property  has  been  used  (§42  Liquor 
Tax  Law ;  U.  S.  Distillery  Laws) . 

Contemplated  improvements  in  vicinity. 

Amount  of  income  property  yields.  Average  cost  of  annual 
repairs. 

What  is  assessed  value  of  property  ? 

What  mortgages  were  formerly  on  the  premises  ? 

If  either  party  a  corporation  have  certified  copy  of  resolu- 
tions and  certificate  of  offioeirs. 

Closing  of  title,  date  and  place,  customarily  at  ofiice  of 
attorney  for  seller. 

Any  special  agreement  as  to  securing  possession  ? 

Is  time  to  be  the  essence  of  the  contract  ?     (196  N.  Y.  32.) 

As  to  delivery  of  deed,  see  Hamlin  v.  Hamlin,  192  N.  Y. 
164,  and  Stiebel  v.  Grosberg,  202  N.  Y.  266. 

Vendee  is  not  compelled  to  allow  deduction  from  purchase 
price  on  account  of  unpaid  water  rents  and  taxes.  They 
must  be  paid  before  closing.  (Mandel  v.  Hess,  57  Misc. 
240.) 

In  the  city  of  l^ew  York,  taxes  become  a  lien,  first  half  on 
th«  first  day  of  May,  and  second  half  on  the  first  day  of 
November.     (Laws  of  1916,  chap.  17.) 

The  vendee  has  the  equitable  title,  the  vendor  holding  the 
legal  title  merely  as  security  for  the  payment  of  the  pur- 
chase money. 

As  to  remedies  of  vendee,  see  Dwvis  v.  Bosenzweig  R.  Co., 
192  N.  Y.  128,  and  Zeiser  v.  Cohen,  207  N.  Y.  407. 

As  to  provision  that  no  action  for  specific  performance  shall 
lie,  see  Wadich  v  Mace,  191  N.  Y.  1. 

Any  provision  that  improvements  are  to  be  in  same  condition 
as  when  signing  contract. 

Unless  you  know  the  vendor  or  unless  he  is  vouched  for 
strongly,  do  not  agree  to  pay  the  earnest  money  to  him  but 
provide  that  the  same  shall  be  deposited  in  a  bank  or 
trust  company  until  the  closing  of  the  contract ;  the  incum- 
brances against  the  property  may  be  greater  than  the 
amount  of  the  purchase  price. 


IX 

MEMORANDUM  FOR  DRAWING  CERTIFICATE  OF  INCOR- 
PORATION AND  BY.LAWS 

Under  the  laws  of  wliat  State  is  etfmpany  to  be  organized  ? 

Name  of  proposed  company,  and  is  any  portion  prohibited 
by  statute? 

It  is  prudent  to  telegraph  or  write  Secretary  of  State  and 
ascertain  whether  proposed  co'rporate  name  is  usable. 

Ascertain  if  there  has  been  filed  in  County  Clerk's  office 
certificate  as  to  use  of  similar  name. 

Objects  or  purposes,  i.  e.,  nature  of  business  to  be  carried  on. 

Names  of  incorporators,  residence,  post-office  address  of  each, 
number  of  shares  each  is  to  take  and  citizenship  of  incor- 
porators. 

Number  of  directors,  names  and  residences  of  first  directors 
and  their  post-office  addresses. 

Location  of  principal  office. 

Place  or  places  where  business  is  to  be  carried  on. 

Duration  of  company's  existence. 

Amount  of  authorized  capital  stock. 

Number  of  shares  and  par  value  of  each. 

Amount  of  preferred  stock  and  par  value  of  each. 

Preferred  stock  entitled  to  cumulative  or  non-cumulative  pre- 
ferred dividend  at  the  rate  of  what  per  cent,  per  annum, 
whether  payable  yearly,  half-yearly  or  quarterly,  and  on 
what  days. 

Are  preferred  stockholders  entitled  to  any  further  share  of 
profits  ? 

In  what  manner  is  preferred  stock  preferred  in  case  of  wind- 
ing up  ? 

Is  preferred  stock  to  be  subject  to  redemption  by  the  com- 
pany; if  so,  at  what  price  (not  less  than  par),  when  and 
how? 

Are  stockholders,  common  or  preferred,  \o  have  any  special 
rights,  or  to  be  restricted  as  to  voting  ?  Is  provision  to  be 
made  for  cumulative  voting? 

Amount  of  debentures  or  booids  and  terms  of  same. 

Is  stock  to  be  issued  for  cash  or  property? 
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Number  of  shares  to  be  issued  for  cash  and  number  to  be 
issued  for  property.  If  any  to  be  issued  for  property  state 
amount,  value  of  property  and  give  detailed  description  of 
same. 

To  whom  and  in  what  amounts  is  stock  to  be  issued  \ 

Amount  of  capital  with  which  company  is  to  commence 
business. 

Any  special  limitations  as  to  the  business,  powers  or  obliga- 
tions of  the  officers  of  the  company. 

Is  it  proposed  to  hold  stock  of  other  companies? 

By  whom  will  property  be  conveyed  or  transferred  to  the 
company  ? 

If  corporation  is  to  take  over  existing  business,  on  what  day 
shall  it  take  possession  and  commence  business? 

Is  lease  of  premises  to  be  assigned  to  the  company  ? 

Are  any  special  contracts  to  be  drawn ;  if  so,  state  details  ? 

ISTames  of  president,  vice-president,  secretary  and  treasurer. 

Salaries  to  be  paid  officers. 

Is  executive  conomittee  of  directors  to  be  provided  for;  if  so, 
how  many;  powers  and  duties;  how  elected,  'by  directors 
or  stockholders;  if  appointed  is  president  to  be  ex  O'fficio 
member  ? 

Does  company  want  clause  giving  power  to  take  and  hold 
real  estate  in  and  out  of  the  State  of  organization  ? 

Is  power  to  be  generally  in  the  stockholders  or  in  the 
directors  ? 

What  shall  constitute  a  quorum  of  stockholders? 

Are  there  to  be  any  restrictions  as  to  the  residence  of  the 
parties  ? 

Inspectors  of  election  to  be  appointed  or  elected  and  their 
names. 

Are  any  two  offices  to  be  held  by  the  same  person  ? 

Is  treasurer  to  act  without  a  hond.? 

Is  provision  to  be  made  that  less  than  a  quorum  of  stock- 
holders may  adjourn? 

Are  directors  to  be  stockholders? 

Any  restrictions  upon  sale  of  stock  ? 

Fiscal  year  of  the  company,  day  and  hour  of  annual  meet- 
ing of  stockholders,  and  where  to  be  held. 

What  notice  to  be  given  of  annual  meeting  ? 
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By  whom  may  special  meetings  of  stockholders  be  called 't 

l^otice  required  to  be  given  of  special  meeting  of  stock- 
holders. 

When  are  regular  directors'  meetings  to  be  held  ? 

By  whom  are  special  meetings  of  directors  to  be  called? 

iTotice  required  to  be  ^iven  of  special  meetings  of  directors. 

Where  are  directors'  meetings  to  be  held  ? 

Is  provision  to  be  made  for  holding  directors'  meetings  out- 
side of  State  ? 

J^umber  of  directors  to  constitute  a  quorum. 

Are  directors  to  have  power  to  amend  the  by-laws,  or  stock- 
holders only  ? 

2^ame  of  bank  where  account  is  to  be  kept. 

Who  is  to  sign  and  countersign  notes  and  checks,  make  pur- 
chases, contracts,  etc.,  and  what  limitations,  if  any,  are 
to  be  placed  thereon  ? 

Stock  certificates  to  be  signed  by  president,  and  what  other 
oificer  ? 

Are  directors  to  be  paid  for  attending  meetings  ? 

When  is  dividend  to  be  declared  ? 

Description  of  seal,  when  books  closed,  what  books  to  be 
ordered. 

When  and  where  do  incorporators  intend  to  execute  and 
acknowledge  certificate  of  incorporation  ? 


GUIDE  FOR  COMPLETING  ORGANIZATION  OF  A 
CORPORATION 

1.  Certified  copy  of  certificate  of  organization. 

2.  Copy  of  organization  tax  receipt. 

3.  Waiver  of  notice  and  call  of  meeting. 

4.  Proxies. 

5.  Minutes,  meeting  of  subscribers. 

6.  Subscription  list  of  stock. 

7.  By-laws  and  copy. 

8.  Ballots  for  directors  and  ofiicers  and  inS'pectors  of  election. 

9.  Proposition  from  promoters. 

10.  Minutes,  meeting  of  board  of  directors,  first  and  second  meet- 

ings.   . 

11.  Secretary's  oath  (if  required). 

12.  Treasurer's  bond  (if  any). 

13.  Report  of  treasurer. 

14.  Acceptance  of  the  proposition  of  promoters. 

15.  Book  of  stock  certificates,  common  and  preferred. 

16.  Seal  press  and  seal. 

17.  Seal  wafers. 

18.  Stock  ledger. 

19.  Stockholders'  record  and  transfer  book. 

20.  Minute  book  for  stockholders. 

21.  Minute  book  for  directors. 

22.  Bill  of  sale. 

23.  Deed. 

24.  Assignment  of  outstanding  accounts  and  contracts. 

25.  Assignments  or  licenses  of  patents  and  assignments  of  copy- 

rights. 

26.  Any  powers  of  attorney  of  absentees. 

27.  Certificate  of  payment  of  one-half  capital  stock. 

28.  List  of  directors  and  officers  for  filing  in  other  States. 

29.  Statement  and  designation  of  person  on  whom  process  can  be 

served  for  filing  in  other  States. 

30.  Papers  to  obtain  certificate  to  do  business  in  other  States. 

31.  Cash,  or  certified  check  to  be  turned  over  to  new  corporation. 

32.  If  foreign  corporation,  certificate,  etc.,  for  New  York  license 

fee  and  certificate  of  authority. 

33.  Fees. 
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34.  Voting  trust  deed. 

35.  Trust  certificates. 

36.  Corporate  calendar. 

37.  Letter  to  new  corporation. 

38.  Transfer  of  good  will. 

39.  Receipts  for  property  and  cash  conveyed  to  corporation. 

40.  ISTotices  of  meeting. 

41.  Waiver  of  notice  of  assessment. 

42.  Resolution  to  trust  company. 

43.  Resolution  to  bank. 

44.  Names  of  inspectors,  and  have  they  been  notified  ? 

45.  Oath  and  report  of  inspectors. 

46.  Contracts  of  former  owners  not  to  engage  in  business. 

47.  Certificate  upon  payment  of  installment. 

48.  JSTotification  of  persons  absent  at  election. 

49.  Answer  of  such  person. 

50.  Appraisement  certificate  and  report. 

51.  Resolution  for  trust  company  authorizing  mortgage,  or  deed 

of  trust,  bonds. 

52.  Accountant's  certificate. 

53.  Affidavits  of  service. 

54.  Admission  and  waiver. 

55.  Lease — assignment  of  lease. 

56.  Statement  and  list  of  ofiicers. 

57.  Transfer  insurance  policies. 

58.  Papers  for  Custom  House. 

59.  Paper  for  warrants  on  Sub  Treasury. 

60.  Consent  of  the  contracting  parties  to  change  of  obligor  on 

important  contracts. 

61.  'Stock  transfer  stamps. 

62.  Internal  Revenue  Stamps. 

63.  Resignation  of  Dummy  Directors. 

64.  Assignment  in  blank  of  Stock  of  dummy  directors. 

65.  Certificate  for  State  Comptroller. 

66.  If  a  mortgage  of  real  property,  to  be  taken  over  from  another 

corporation,  get  consents  from  two-thirds  of  stockholders 
of  record. 

67.  If  stock  in  trade  of  individual  taken,  is  notice  to  creditors 

necessary?  (Sect.  44,  Personal  Property  Law,  as  amended 
by  the  L.  1914,  ch.  507 ;  93  Misc.  353 ;  Klein  v.  Maravelas, 
94  if tsc.  458.) 

68.  Certificate  under  §  275  (a)  Tax  Law. 


XI 

HINTS  FOR.  DRAWING  A  PARTNERSHIP  AGREEMENT 

Agree  to  become  and  do  become  partners. 

Share  in  profits  and  losses. 

Duration,  time,  notice  of  continuance  or  dissolution. 

Name,  place,  and  survivors. 

Does  either  partner  own  the  real  estate  ? 

Capital. 

Additional  capital. 

Interest  on  capital. 

Profits,  how  to  be  disposed  of. 

Losses,  how  apportioned. 

Capital,  how  distributed  if  intact. 

Capital,  how  distributed  if  not  intact. 

Guaranty  of  profits  to  one  partner. 

How  profits  to  be  drawn. 

Profits  of  one  year  not  to  be  taken  into  account  as  to  losses 

in  foUov/ing  years. 
Attention  to  business. 
Salary  to  one  partner  before  profits. 
Not  to  engage  in  any  other  business. 
How  checks  signed. 
ISTo  firm  paper  to  be  made. 
Not  to  go  on  bonds  or  undertakings. 
Limits  of  power  of  partners  as  to  purchases,  etc. 
Hiring  of  clerks. 
To  give  information. 

Trade  secrets.     Trade  names  and  trade  marks. 
To  pay  promptly  private  debts,  effect  of  failure. 
Advances  to  firm  when  to  be  made  and  to  draw  interest. 
Books  of  accountsi. 
Annual  accounts. 

Provisions  for  admission  of  successors. 
Decision  of  majority  binding. 
Death  not  to  dissolve. 
Retirement. 

Allowance  for  good  will  upon  death.     Use  of  trade  names. 
Retiring  partner  not  to  carry  on  business. 
No  survivorship. 
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Life  or  accident  insurance  for  benefit  of  firm  or  partner. 
Dissolution  if  losses  amount  to  given  proportion  of  capital. 
Provision  in  case  of  death    "^  Share  of  deceased 
Outstanding  contracts  >  purchased  by 

Compensation  of  survivors.  J  survivors. 
Power  of  expulsion. 
Arbitration  clause. 
Any  certificates  to  be  filed  in  County  Clerk's  office  as  to 

names.  , 
After  signing  agreement  of  partnership,  see  that  transfer  of 

insurance  is  at  once  effected. 
Publish  notice  of  partnership. 

Who  is  to  pay  for  drawing  articles  of  partnership  i 
See  Letter  to  Surviving  Partner,  p.  193. 


XII 
SUGGESTIONS  FOR  PREPARATION  FOR  TRIAL 

Many  trial  lawyers  have  found  it  a  mechanical  aid  to  obtain  a 
30-page  folder  or  jacket  with  indented  finger  index,  each  page 
being  numbered  from  1  to  30,  and  place  under  the  proper  number 
the  papers  to  be  used  at  the  trial.  Thus  any  paper  may  be  easily 
found  at  the  trial  without  searching  through  a  mass  of  dociiments, 
and  when  not  in  use  replaced  in  its  proper  place. 

In  connection  with  such  a  folder  or  jacket  the  following,  used 
as  an  index  of  contents,  has  been  found  useful. 

1.  Arrangement  of  dates. 

2.  Conference  with  witnesses. 

3.  Correspondence,  chronologically  arranged  and  copies  thereof. 

4.  Defense's  case,  witnesses,   all  things  relative  to  opponent's 

case  and  memo,  of  defendant's  authorities. 

5.  Examination  before  trial. 

6.  Interest.     (173  N.  Y.  417 ;  176  N.  Y.  298 ;  181  i\'.  Y.  14 ; 

213  N.  Y.  599 ;  218  N.  Y.  390.) 

7.  Jury  list  and  jury  fee. 

8.  List  of  exhibits,  books,  papers,  etc.,  needed  at  trial. 

9.  List  of  papers  on  file  in  public  offices  to  be  produced  at  trial. 

10.  List  of  law  books  needed  at  trial. 

11.  Memorandum  for  opening. 

13.  iN'otice  to  produce  and  affidavit  of  service  or  admission. 
Order  under  §§  866,  867  of  Code.    See  p.  638. 

13.  Notice  of  trial  and  affidavit  of  service. 

14.  Orders  and  motion  papers. 

15.  Original  pleadings  and  bill  of  particulars,  orders  affecting. 

16.  Pleadings  marked  for  the  court. 

17.  Questions  for  jury. 

18.  Requests  to  charge. 

19.  Trial  brief  of  law. 

20.  Trial  brief  of  fact. 

21.  Things  to  be  attended  to. 

22.  Witnesses,  addresses  and  subpoenas  and  subpoenas  duces  tecum. 

23.  Books  of  accounts  produced  by  subpoena  duces  tecum  or  order 

timely  notice — §  866,  Code. 
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24.  Hypothetical  questions. 

25.  Surveys,  models,  photographs  and  other  exhibits. 

26.  ISTecessary  certified  copies  of  documents. 

27.  Reports  of  investigators.     Statements  of  witnesses. 
28  Eeferee's  report. 

29.^  Reminders  for  cross-examination. 

30.  Memo,  for  motion  to  dismiss  or  for  judgment. 


XIII 

SUaGESTIONS  FOR  CONDUCTING  AN  EXAMINATION  IN 
SUPPLEMENTARY  PROCEEDINGS 

First.  When  the  examination  is  before  a  referee,  before  pro- 
ceeding to  take  any  evidence,  he  should  subscribe  to  the  following 
oath: 

SUPREME   COURT, 

(New  Yorh)  County. 


In  the  Mattee  of   Pbocebdings 
Supplementary  to  Execution  of 

(JOHN  FRENZEL,) 
Plaintiff  and  Judgment  Creditor, 


against 


(WILLIAM  HOLMES,) 
Defendant  and  Judgment  Debtor. 


I,  (Henry  Pmtterson,)  the  referee  appointed  herein,  do  solemnly 
swear  that  I  will  faithfully  and  fairly  discharge  my  duty  upon 
this  reference,  and  will  make  a  just  and  true  report  according 
to  the  best  of  my  understanding. 

(HENRY  PATTERSON.) 

Subscribed  and  sworn  to  before  me] 
this  (20th  day)  of  (March,  1916.) 

(OLIVER  HAY,) 

Xotary  Public,  (N.  Y.)   Co. 

Second.  The  referee  should  keep  a  record  of  the  proceedings 
taking  down  the  testimony  in  narrative  form,  if  no  stenographer 
is  available,  except  where  objection  is  made  to  a  question  or  where 
the  witness  persists  in  making  evasive  replies,  when  the  question 
and  the  objection,  with  the  ruling  thereon,  or  the  unsatisfactory 
answer  of  the  witness  should  be  set  forth  at  length,  so  that  a 
motion  to  compel  a  direct  answer  may  be  made. 

When  the  examination  is  not  before  a  referee,  a  record  of  the 

examination  is  taken  down  by  the  attorney  for  the  judgment 

creditor. 
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Record   of   Examination 

Following  ia  a  convenient  form  for  the  record  of  the  proceed- 
ings before  a  referee: 

Examination  of  (WilUam  Holmes,)  the  judgment  debtor 
herein,  in  siipplementary  proceedings,  pursuant  to  an  order 
annexed  hereto,  dated  (March  10,  1916)  signed  by  Honorable 
(Charles  L.  Guy,)  a  Justice  of  this  Court,  requiring  said  debtor 
to  appear  before  (Henry  Patterson,)  Esq.,  the  referee  therein 
appointed. 

Present:  The  Referee. 

The  Judgment  Debtor. 

(RALPH  HAYNE8,)  ESQ., 

For  the  Judgment  Creditor. 
(D0D80N  &  JAMES,)    (Mr.  James), 

For  the  Judgment  Debtor. 

The  following  oath  was  subscribed  by  the  referee : 
(Attach  oath  as  a.bove.) 

Third.  The  judgment  debtor  is  sworn  either  by  the  judge  or 
the  referee,  upon  the  Bible  or  by  raising  his  right  hand. 

"  You  do  solemnly  swear  that  you  will  true  answers  make  to 
such  questions  as  may  be  put  to  you  concerning  your  property, 
so  help  you  God." 

(William  Holmes,)  the  judgment  debtor,  being  first  duly  sworn, 
true  answers  to  make  to  such  questions  as  might  be  put  to  him 
concerning  his  property,  testified  as  follows ;    *    *    * 

Fourth.  A  wide  scope  is  allowed  in  the  examinations,  and  all 
questions,  except  such  as  are  grossly  irrelevant  to  the  inquiry,  are 
allowed. 

The  judgment  debtor  sliould  be  examined  along  the  lines  sug- 
gested in  the  next  paragraph  and  inquiry  concerning  each  special 
kind  of  property  should  be  completed  before  proceeding  to  the 
next,  unless  it  becomes  advisable  to  have  a  receiver  appointed  in 
haste.  In  that  case,  it  may  be  well  to  confine  the  examination  to 
the  property  disclosed,  secure  the  appointment  of  the  receiver  and 
complete  the  examination  at  subsequent  hearings,  if  need  be. 

Fifth.  The  judgment  debtor  sbould  be  examined  on  the  fol- 
lowing points: 

1.  If  there  are  any  suits,  actions,  or  legal  proceedings  of  any 
kind  against  you  pending  and  undetermined,  state  the 
full  particulars  as  to  each. 
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Questions  to  Ask 

2.  Are  tliere  any  judgments   on  record   against  you  ?      What 

amount  and  where?  Have  payments  been  made  on  ac- 
count thereof  by  you  or  by  any  third  party  for  you  ?  By 
what  person  ?    Was  satisfaction  recorded  ?    Why  not  ? 

3.  Are  supplementary  proceedings  on  any  of  these  judgments 

pending  against  you  ? 

4.  Has  any  judgmeait  creditor's  action  been  commenced  against 

you? 

These  last    two    inquiries    are   necessary    to    sustain    an 
application  for  a  receiver. 

5.  Have  you  any  interest  in  real  estate  in  this  state  or  else- 

where? Are  you  entitled  to  any  reversion,  remainder,  or 
contingent  interest  in  real  estate;  or  is  any  real  property 
held  in  trust  for  you  ?  Do  you  own  any  leasehold  or  have 
you  any  interest  in  any  lease  of  real  property?  Do  you 
lease  any  real  property  ?  Have  you  a  lien  or  any  interest 
in  or  under  a  lien  on  real  property  ? 

6.  Have  you  any  interest  under  any  will  or  deed  of  trust? 

Have  you  recently  received  any  money  or  property  under 
any  will  by  inheritance  ?    How  was  same  disposed  of  ? 

7.  What  property  have  you  in  this  State,  real  or  personal  ?  Have 

you  made  any  transfers  of  same  and  to  whom  ?  State  cir- 
cumstances. 

8.  What  property,  real  or  personal,  have  you  outside  the  State  ? 

Give  description  and  location. 

9.  Have  you  any  mortgages  on  real  or  personal  property  or  other 

investments  ?  Any  stock,  bonds,  scrip,  dividend  certifi- 
cates, interest  coupons,  certificates  of  deposit,  promissory 
notes,  drafts,  checks? 

10.  Have  you  any  interest  in  any  pension,  patent,  copyright,  or 

invention,  or  in  any  royalties  ? 

11.  Do  you  own  a  seat  in  any  stock,  produce,  cotton,  or  other  com- 

mercial exchange? 

12.  Have  you  any  right  or  interest  or  any  prospect  of  pecuniary 

advantage  under  any  contract  or  any  interest  in  any  suit 
in  the  courts  of  this  or  any  other  State,  or  in  the  federal 
courts  ? 

13.  Are  there  any  judgments  in  your  favor  in  any  action  by  or 

against  you  ?    Have  any  judgments  been  assigned  to  you  ? 

14.  Are  you  a  plaintiff  in  any  action  now  pending  in  any  court  ? 
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Questions  to  Ask 

15.  Have  you  any  insurance  on  your  life?     To  whom  was  same 

made  payable?     When  were  the  beneficiaries  changed? 

16.  Arc  you  the  beneficiary  under  a  policy  upon  the  life  of  any 

other  person? 

17.  What  property  did  you  have  at  the  time  (mentioning  date) 

when  the  debt  for  which  this  judgment  was  secured  was 
contracted?     Trace  the  disposition  of  this  property. 

18.  Endeavor  to  disclose  what  amounts  the  debtor  has  received 

during  the  past  sixty  days. 

Unless  he  shows  that  he  is  a  householder,  and  that  his 
earnings  for  sixty  days  previous  to  the  service  of  the  order 
are  necessary  for  the  support  of  his  family,  they  may 
be  reached. 

Try  to  make  the  witness  talk  of  himself,  his  family, 
his  business,  how  he  lives,  what  he  lives  on  and  what  his 
prospects  are?  Follow  him  closely  in  all  his  statements, 
and  trace  any  disposition  of  his  property  he  has  inade. 

If  he  is  endeavoring  to  conceal  property  it  will  be 
difficult  for  him  to  avoid  inconsistencies  and  contradictions 
in  a  falsehood  covering  any  protected  period  of  his  life. 

The  foUovdng  questions  are  suggested  for  this  purpose: 

Where  do  you  live  ?    How  long  have  you  lived  there  ? 

How  much  do  you  pay  for  rent,  board,  services,  etc.  ? 

Are  you  a  member  of  any  club  ?     Dues  paid  ? 

What  salary  or  income  have  you  ? 

When  did  you  last  receive  your  salary? 

Have  you  any  uncollected  debts  or  other  money  coming 
to  you  ? 

What  is  your  occupation?     Nature  of  employment? 

Are  you  a  member  of  a  firm  ?  What  is  its  business  and 
what  are  its  debts? 

Are  you  married  ?     Have  you  a  family  ?     How  large  ? 

How  many  are  dependent  on  you  ? 

With  whom  do  you  live? 

What  money  have  you  received  within  the  last  sixty 
days  from  any  source? 

What  have  you  done  with  it  ? 

Have  you  a  bank  account  ? 

When  did  you  make  your  last  deposit  ? 

When  did  you  draw  your  last  check  ? 

When  did  you  have  your  bank  book  balanced  ? 
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Questions  to  Ask 

Have  you  anything  in  pawn  ? 

Do  you  own  or  rent  the  place  where  you  live  ? 

Who  owns  the  furniture  in  it  ?    What  does  ft  consist  of  ? 

Have  you  a  watch,  jewelry,  piano,  horses,  carriages, 
motor  vehicles,  paintings;  any  silverware,  or  curios. 

Have  you  a  library  ? 

Have  you  a  collection  of  coins  or  antiques  ? 

Have  you  made  a  will  ? 

Have  you  paid  any  taxes  or  assessments?  To  what 
amount  ? 

Have  you  received  any  checks  ?  How  did  you  get  them 
cashed  ? 

What  money  have  you  spent  since  the  service  of  this 
order  ? 

Had  you  at  the  time  of  the  service  of  this  order  any 
rights,  real,  or  personal  property,  money,  debts,  claims 
mortgages,  leases,  ohoses  in  action,  judgments,  insurance, 
watches,  jewelry,  checks,  notes,  bills  of  exchange,  bonds, 
stocks,  or  certificates;  any  interest  in  a  contract,  patent, 
copyright,  invention  or  royalties,  which  you  are  not  now 
possessed  of,  or  in  which  you  now  have  no  interest,  or  a 
lesser  interest  ? 

Sixth.  If  the  judgment  debtor  is  not  endeavoring  to  con- 
ceal assets,  the  foregoing  examination  should  be  completed 
in  two  hours,  or  less,  and  should  disclose  any  property  the 
debtor  may  have,  or  compel  him  to  perjure  himself  in  order 
to  conceal  it.  Whenever  property  is  disclosed  or  hinted  at, 
more  particular  examination  should  be  gone  into  to  ascer- 
tain its  amount  and  location. 

Seventh.  If  adjournment  are  necessary,  have  them  noted 
on  a  separate  sheet  of  paper,  in  consecutive  order,  and  dated 
as  of  the  adjourned  day,  each  adjournment  signed  hj  the 
judgment  debtor,  and  initialed  by  the  judge  or  referee,  and 
attach  same  to  the  original  order,  so  that  the  record  may 
at  all  times  be  complete  and  ready  to  file.  You  are  thus 
prepared  to  ask  for  the  appointment  of  a  receiver  at  any 
time  or  to  make  a  motion  to  punish  for  contempt. 

Eighth.  Have  the  testimony  taken  at  eg.ch  examination 
signed  by  the  judgment  debtor,  or  witness,  and  sworn  to  be- 
fore the  referee  or  judge  before  proceeding  to  the  next 
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examination.  In  this  way  the  witness  may  be  prevented 
from  changing  his  testimony  when  his  subsequent  exami' 
nation  shows  the  materiality  of  what  he  has  already  testi- 
fied to. 

Ninth.  When  the  examination  is  taken  before  a  referee, 
upon  its  completion,  his  report  is  made  up.  This  consists 
of  the  narrative  record  of  the  testimony,  subscribed  and 
sworn  to  by  the  judgment  debtor,  and  any  other  witness, 
set  forth  according  to  the  form  given  above,  and  the 
original  order  with  adjournments  noted  thereon.  'So  find- 
ings or  recommendations  are  included,  but  the  following 
should  be  indorsed  upon  the  report. 

Tenth.  See  Code,  §  2467  as  to  filing  order  appointing 
receiver,  and  bond  with  clerk  of  county  where  judgment 
roll  or  the  transcipt  of  the  judgment  is  filed. 

SUPKEME  COURT, 

{New  York)  County. 


In  the  Mattee  of  Supplementaey 

Peoceedings. 

(JOHN  FRENZEL,) 

Judgment-Credi  tor, 


r 


vs. 


{WILLIAM  HOLMES,) 

Judgment-Debtor. 


To  the  {Supreme)  Court  {of  the  State  of  New  York:) 

I,  {Henry  Patterson,)  the  referee  duly  appointed  by  the 
annexed  order  in  supplementary  proceedings  to  take  and  certify 
the  examination  of  {Williaim  Holmes,)  the  judgment  debtor,  do 
hereby  certify  that  the  annexed  pages  contained  a  full,  true,  and 
accurate  report  of  said  examination,  and  the  whole  of  it. 
Dated  {New  York,  April  15,  1916). 

Respectfully  submitted, 

{HENRY  PATTERSON.) 
S(>e  Forms,  p.  696,  et  seg. 


XIV 

SUGGESTED  LINES  OF  INQUIRY  WHERE  QUESTION  OF 
PERSON'S  DOMICILE  OR  RESIDENCE  IS  INVOLVED 

Wliere  evidence  to  establish  domicile  or  residence  of  a  party 
is  required,  very  helpful  bits  of  evidence  may  often  be 
uncovered  by  investigatiiig  along  the  following  lines: 
As  party  to  legal  documents,  how  described,  e.  g. 

Complaints. 

Affidavits. 

Petitions. 
Mail  addressed. 
Clubs. 
City,  business,  telephone,  partnership  and  club  directories. 

Relatives  and  family  tree. 

Positions,  political  or  otherwise,  held  by:     Requiring 
residence. 

Burial  grounds. 

Family  bible,  where  kept. 

Which  home  kept  open  all  year. 

Where  did  father  live  ? 

Does  he  import,  custom  house  documents  ? 

Has  he  given  power  of  attorney? 

Has  he  registered  bonds  ? 

Marriage  certificate. 

Birth  certificate  of  children. 

Other  certificates  in  bureau  of  vital  statistics. 

Papers  in  office  of  cemetery  company. 

School  and^oUege  records  of  children. 

Regimental  records. 

Subscription  to  certificate  of  incorporation. 
Did  he  ever  serve  summons  ? 

Sheriff's  jury. 

Application  for  admission  to  bar. 

Masonic  order  or  fraternity. 

License  to  do  business,  trade  or  profession. 
Lives,  actually. 

Owns  house. 
How  recited  in  deeds. 
How  recited  in  mortgages. 
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Suggested  Inquiries 

Passports. 

Bank  account,  where. 

Bant  account,  opening. 

Stock  books  of  corporations. 

Safe  deposit  vaults. 

Application  for  insurance  of  various  kinds. 

Where  he  does  business. 

Length  of  time  in  places. 

Entries  on  hotel  registers. 

Where  he  votes. 

Where  he  pays  taxes,  personal. 

Jury  duty. 

Law  suits  as  plaintifF  and  defendant. 

Statement  to  third  persons. 

Statements  in  will. 

Accident  insurance. 

Pension. 

Patents,  copyrights. 

Address  on  personal  effects. 

Visiting  cards. 

Where  are  dividends  directed  to  be  sent. 

Cable  address. 

Steamship  tickets. 

Ever  in  hospital. 

Ever  arrested. 

Pew  in  church. 

Church  records  as  member. 

Member  of  any  exchange. 

Application  for  automobile  or  other  license. 

Application  for  Civil  Service  examination. 

Application  for  gas,  electricity,  telephone  or  steam. 

Reservations  for  passage  on  steamships. 


XV 

SUGGESTED  LINES  OF  INQUIRY  WHERE  STANDARDS  OF 
HANDWRITING  FOR  COMPARISON  ARE  TO  BE  SOUGHT. 


1. 

Party's  abode. 

35. 

Patents. 

2. 

Family. 

36. 

Architectural  plans. 

3. 

Baptismal  Certificates. 

37. 

Exchanges. 

4. 

Marriage  Certificates. 

38. 

Eeceipt  Books. 

5. 

Death'Certificates. 

39. 

Receipted  Bills. 

6. 

Autograph  Albums. 

40. 

Receipts  for  pay. 

7. 

Valentines. 

41. 

Applications. 

8. 

Postal  Cards. 

42. 

Employment  Bureaus. 

9. 

Letters  to  friends. 

43. 

Credit  Slips. 

10. 

Tradesmen    in    neigbbor- 

44. 

Department  matters. 

hood. 

45. 

Shipping. 

11. 

Prescriptions. 

46. 

Agencies. 

12. 

Telephone  contract. 

47. 

U.  S.  Post  Offices. 

13. 

Electric  Light  contracts. 

48. 

Express    and    Telegraph 

14. 

Gas  contracts. 

Companies. 

15. 

Book  contracts. 

49. 

Department  Receipts. 

16. 

Furniture  contracts. 

50. 

Messenger  boys'  receipts. 

17. 

Piano  contracts. 

51. 

Answers  to  decoy  letters. 

18. 

Installments  contracts. 

52. 

Permits  to  open  letters. 

19. 

His  office. 

53. 

Reports. 

20. 

Partners. 

54. 

Time  cards. 

21. 

Neighbors  in  business. 

55. 

Professional  rolls. 

22. 

Secretary. 

56. 

!N"otaries. 

23. 

Stenographer. 

57. 

Order  blanks. 

24. 

Office  boys. 

58. 

Auctions. 

25. 

Janitors. 

59. 

Loan  Companies. 

26. 

Leases. 

60. 

Tax  Department. 

27. 

Bank  accounts  and  Trust 

61. 

Jury. 

Companies. 

62. 

Official  Positions. 

28. 

Incorporation  papers. 

63. 

Municipal,       State       and 

29. 

Legal  papers. 

Federal  Civil  Service. 

80. 

Chattel  Mortgages. 

64. 

Custom  House. 

31. 

Title  companies. 

65. 

Complaint     Bureaus     of 

32. 

Safe  Deposit  Companies. 

various     City     Depart- 

33. 

Bankruptcy  proceedings. 

ments    including    Dis- 

34. 

Copyrights. 

trict  Attorney. 
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Suggested  Inquiries 

66. 

Criminal  Records. 

, 

87.  liTewspapermen. 

67. 

Children's  Court. 

88.  Exhibition  of  horses,  poul- 

68. 

Surrogate's  Court. 

try,  flowers,  etc. 

69. 

Court  of  Claims. 

89.  Athletic  competitions. 

70. 

Court  Clerks. 

90.  Passports. 

71. 

Executor. 

91.  Steamship  tickets. 

72. 

Trustee. 

92.  Railroad        passes       and 

73. 

Guardian. 

tickets. 

74. 

Administrator. 

93.  Voting  records. 

75. 

Receiver. 

94.  Political  Organizations. 

76. 

Assignee. 

95.  Labor  Union  records. 

77. 

Bail     bonds     and 

other 

96.  Institutions. 

bonds. 

97.  Hospitals. 

78. 

Cashing  at  Department  of 

98.  Asylums. 

Correction. 

99.  Insurance. 

79. 

Naturalization. 

100.  Application  for  License. 

80. 

School. 

101.  Auto  owner's   or  driver's 

81. 

College. 

license.     State  Depart- 

82. 

Club  and  lodges. 

ment. 

83. 

Societies. 

102.  Military  records. 

84. 

Fraternities. 

103.  Army. 

85. 

Close  associates. 

104.  Navy. 

86. 

Rendezvous          acquaints 

105.  Militia. 

ances. 

106.  Pension  Records. 

XVI 

PROOF  OF  TESTAMENTARY  CAPACITY  BY  LAY 
WITNESSES 

Suggested  Examination  of  Non-Expert,  Non-Subscribing  Wit- 
nesses to  Will  as  to  Testator's  Mental  Capacity 


Show  by  question  and  answer : 

1.  Identification  of  witness ;  name,  address,  age,  etc. 

2.  That  witness  was  acquainted  with  testator,  specifying  times. 

3.  Had  an  opportunity  to  observe  him  during  such  times ;  bring 

this  out  fully,  S'howing  extent  of  opportunity. 

4.  Did  observe  him  during  such  times. 

5.  Bring  out  facts  showing  acts,  doings,  statements  and  declara- 

tions and  manner  of  testator  which  tend  to  show  soundness 
or  unsoundness  of  testator's  mind  and,  when  this  founda- 
tion has  been  laid,  then  the  following  is  the  form  of  ques- 
tions to  be  put  to  such  witnesses  : 

II 

"  From  the  conversations  you  had  with  him  and  from  his 
actioois,  his  acts  in  your  presence  and  as  to  which  you  have  testi- 
fied, were  they  the  acts  and  conversations  of  a  rational  or  irra- 
tional man  ? " 

III 

"  Were  all  such  acts  and  conversations  the  acts  of  a  rational 
man;  are  your  conclusions  drawn  from  the  specific  facts  which 
you  have  testified  to  ?  "  (See  People  v.  Hill,  195  N.  Y.  26 ; 
Matter  of  Campbell's  Will,  136  N.  Y.  8upp.  1097.) 
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SUGGESTED  EXAMINATION  OF  NON-EXPERT  SUBSORIB- 
ING  WITNESS  TO  WILL  AS  TO  TESTATOR'S  MENTAL 
CAPACITY 

Show  by  question  and  answer: 

1.  Identification  of  witness,  name,  address,  age,  etc. 

2.  That  witness  was  acquainted  with  the  testator,   specifying 

times. 

3.  That  witness  had  an  opportunity  to  observe  him  during  such 

times  (Bring  this  out  fully,  showing  extent  of 
opportunity). 

4.  Did  observe  him  during  such  times. 

5.  Bring  out  facts  showing  acts,  doings,  statements  and  declara- 

tions, and  conversations  and  manner  of  testator,  which  tend 
to  show  soundness  or  unsoundness  of  testator's  mind. 

6.  From  the  conversations  had  with  the  testator,  and  from  his 

actions  in  witness'  presence,  and  which  he  had  testified  to, 
ask  witness  whether  the  same  were  the  acts  and  conversa- 
tions of  a  rational  or  irrational  man. 

7.  Whether  all  such  acts  and  conversations  were  the  acts  of  a 

rational  man. 

8.  Whether  w^itness'  conclusions  are  drawn  from  the  specific 

facts  to  which  he  has  testified. 

9.  That  witness  was  subscribing  witness  to  will  of  testator,  and 

when  this  foundation  has  been  laid  (and  as  a  matter  of 
fact  only  the  fact  that  he  was  subscribing  witness  to  the 
will  is  necessary,  although  the  other  matters  are  desirable) 
then  the  following  is  the  proper  form  of  question  that  may 
be  put  to  such  witness: 

"  In  your  opinion  what  was  the  testator's  mental  condi- 
tion on  the  date  on  which  he  executed  the  alleged  will  ? " 
10,  As  to  attorney  who  is  not  a  subscribing  witness,  see  Matter  of 
CviMiion,  201  N.  Y.  123. 
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HINTS  ON  APPEAL  PROCEDURE 


FROM  JUDGMENTS. 
Supreme  Court,  Trial  Term,  to  Appellate  Division 

Entered  on  verdict  and  order  denying  motion  for  new  trial. 

1.  As  soon  as  the  verdict  has  been  rendered,  the  next  duty  of  the 

defeated  counsel  is  to  move  to  set  aside  the  verdict  and 
for  a  new  trial,  and  he  must  make  up  his  mind 
whether  he  will  make  the  motion  then  and  there  or 
wait  until  some  future  time  to  make  it.  He  has  under 
§  999  of  the  Code  the  rest  of  the  term  in  which 
to  move.  If  made  as  a  formal  motion  for  securing  the 
right  to  have  facts  reviewed  at  the  Appellate  Division,  it 
is  best  to  make  it  then  and  there,  but  if  the  attorney  feels 
that  there  is  any  hope  of  having  a  new  trial  on  the  ground 
that  th&  verdict  is  excessive  or  insulficient  in  damages  or 
otherwise  contrary  to  the  evidence,  it  is  better  to  obtain 
leave  to  submit  briefs,  or  make  motion  at  a  later  day  in 
the  same  term. 

2.  When  verdict  rendered,  move  to  set  aside  verdict  and  for  new 

trial  upon  all  the  appropriate  grounds  in  §  999  of  the 
Code,  specifying  them,  and  upon  any  special  grounds  that 
exist.  Motion  to  set  aside  verdict  and  for  new  trial  must 
be  made  at  same  term. 

And  before  same  judge.  (§  999,  Code;  but  see  §  100'2, 
Code.    SeeEule31,G.  RP.) 

If  made  at  close  of  case  and  judge  reserves  decision, 
or  if  it  is  to  be  made  later,  obtain  and  serve  with  notice 
of  entry,  order  staying  entry  of  final  judgment  until 
decision  of  motion  and  entry  of  order  thereon.  (§  1005, 
Code.) 

The  court  usually  denies  this  motion,  in  which  event  — 
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Taking  Appeal 

3.  Move  for  stay  of  execution  and  additional  time  to  make  a 

case. 

The  court  usually  grants  this  motion  and  gives  20  to 
30  days  stay  of  execution,  and  from  30  to  60  days  in 
which  to  make  a  case.      (See  §  1351,  Code.) 

4.  Get  exhibits. 

5.  Get    extract   from   clerk's   minutes.      (§  1237,    Code.)      If 

decision  is  reserved  on  motion  for  new  trial  the  exhibits 
and  extracts  from  minutes  cannot  be  obtained  until  the 
trial  judge  decides  the  motion. 

6.  Order  copy  of  stenographer's  minutes  of  trial. 

7.  Enter  in  diary  when  stay  expires. 

The  stay  begins  to  run  from  date  of  entry  of  judgment. 

8.  Receive  copy  of  judgment  with  notice  of  entry. 

9.  Enter  in  diary  when  time  to  appeal  from  judgment  expires. 

(See  11,  below.) 

Thirty  days  after  service  of  judgment  with  notice  of  entry. 
(§  1351,  Code.)  This  time  cannot  he  extended  by  the 
court  (§  784,  Code),  but  same  may  be  extended  by 
party  (not  attorney)  by  stipulation  acknowledged. 

But  where  the  appellant,  seasonably  and  in  good  faith, 
serves  the  notice  of  appeal  either  upon  the  clerk  or  upon 
the  adverse  party  or  his  attorney,  but  omits  through 
mistake,  inadvertence  or  excusable  neglect  to  serve  it 
upon  the  other,  or  to  do  any  other  act  necessary  to  per- 
fect the  appeal  or  to  stay  the  execution  of  the  judg- 
ment, the  court  in  or  to  which  the  appeal  is  taken,  upon 
proof  by  affidavit  of  the  facts,  may  in  its  discretion  per- 
mit the  omission  to  be  supplied  or  an  amendment  to  be 
made  upon  such  terms  as  justice  requires.  (§  1303, 
Code.) 

10.  Enter  in  diary  when  time  to  serve  a  proposed  case  expires, 

and  also  last  day  to  serve  notice  of  application  for  exten- 
sion of  time  to  serve  case,  which  is  two  days  before  last 
day  to  serve  case. 
Thirty  days  after  service  of  judgment  with  notice  of  entry 

unless  longer  time  granted  hy  trial  judge.     (Rule  32, 

G.  R.  P.) 

11.  Receive  order  denying  motion  for  new  trial  with  notice  of 

entry. 
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12.  Enter  in  diary  when  time  to  appeal  therefrom  expires. 

Thirty  days  from  service  of  a  copy  with  notice  of  entry. 
(§  1351,  Code.) 

The  usual  practice  is  to  serve  a  copy  of  the  order  deny- 
ing motion  for  new  trial  with  the  copy  of  the  judgment. 
This  is  not  always  done,  however. 

(See  126  N.  Y.  Supp.  118.) 

13.  If  copy  of  order  denying  motion  for  new  trial  is  not  served 

by  adversary,  draw  and  enter  same  if  you  wish  to  review 
questions  of  fact  in  the  case.     (See  that  order  recites  that 
it  is  made  on  motion  of  your  opponent  or  proceed  under 
§  1304,  Code.) 
See  Forms,  p.  689  et  seq. 

14.  Serve  copy  with  notice  of  entry  on  adversary. 

15.  Draw  notice  of  appeal. 

See  Form,  p.  712,  §§  1300-1301,  Code. 

ISTotice  of  appeal  cannot  be  amended  after  time  to  appeal 

has  expired,  when  the  effect  of  the  amendment  will  be 

to  extend  the  time  of  appeal. 

16.  File  notice  of  appeal  with  County  Clerk.     (§  1300,  Code.) 

17.  Draw   undertaking   on  appeal  or  make  arrangements  with 

surety  company  for  same.     (See  Form,  p.  723,  §§  810, 

813,  Code;  Kule  5,  G.  R  P.) 

Undertaking  is  not  required  to  perfect  the  appeal,  but, 
except  where  it  is  specifically  provided  by  law,  it  is 
necessary  to  stay  execution  of  the  judgment.  (§  1351, 
Code.) 

Sections  1327  to  1333,  Code,  provide  various  methods 
applicable  to  various  classes  of  cases  whereby  execution 
of  the  judgment  appealed  from  may  be  stayed  pending 
appeal  upon  the  compliance  by  the  appellant  with  cer- 
tain prescribed  conditions.     (65  App.  Div.  466.) 

Security  may  be  waived  in  writing.     (§  1305,  Code.) 

Deposit  in  lieu  of  undertaking.     (§  1306,  Code.) 
'  As  to  dispensing  with  or  limiting,  see  §  1312,  Code;  see 

also  §§  1326,  1327,  1334,  1351  and  1352,  Code. 

If  action  is  one  to  recover  chattel,  draw  affidavit  and  order 
fixing  amount  of  bond. 

Undertaking  on  appeal  need  not  be  approved.  (§§  1335. 
1351,  Code.     See  Nichols'  Prac,  pp.  3741,  3745,  3765. 
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3766;  AhhoU's  Prac.  &  Forms,  p.  462;  Seabury,  City 
Court  Prac,  p.  897;  Babinowitz  v.  Lipschitz,  65  Misc. 
311.) 
The  erroneous  impression  that  all  undertakings  on  appeal 
must  be  approved  before  filing  is  very  general,  and  in 
consequence  the  practice  has  grown  up  of  having  them 
so  approved. 

18.  File  undertaking  vi^ith  County  Clerk  Before  stay  expires  and 

before  time  to  appeal  expires.      (§§   1307,  1334,  Code; 
Kule  4,  G.  E.  P.) 

The  undertaking  and  notice  of  appeal  are  usually  filed 
together. 

19.  Serve  notice  of  appeal,  and  copy  of  undertaking  v?ith  notice 

of  filing.      (§§   1300,   1302,   1326,   1334,   796  and  797, 
Code.) 

20.  Enter  in  diary  last  day  for  respondent  to  serve  notice  of 

exceptioji  to  sureties. 

Ten  days  after  service  of  undertaking  with  notice  of  filviig. 
(§  1335,  Code.) 

21.  Receive  notice  of  exception  to  sufficiency  of  sureties. 

22.  Enter  in  diary  last  day  for  sureties  to  justify. 

Within  10  days  after  service  of  notice  of  exception. 
(§  1335,  Code.) 

23.  Enter  in  diary  last  day  to  serve  notice  of  justification. 

At  least  5  days'  notice  of  justification  must  he  given. 
(§1335,  Code.) 

24.  Dravp  and  serve  notice  of  justification  of  sureties. 

See  Form,  p.  726. 

Five  days'  notice  must  he  given,  amd  date  of  justification 
must  he  within  10  days  after  service  of  notice  of  excep- 
tion.    (§  1335,  Code.) 

25.  Enter  in  diary  to  notify  sureties  to  justify,   and  date  of 

justification. 

26.  Notify  sureties  when  and  where  to  justify. 

27.  Attend  on  justification. 

28.  If  sureties  justify,  and  undertaking  approved,  have  endorsed 

by  judge: 

"  I  hereby  find  the  sureties  on  the  within  undertaking 
sufficient  and  hereby  allow  them  and  each  of  them." 
(Date.)  (Signature.) 
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29.  Serve  notice  of  approval  of  sureties.     (§  1335,  Code.) 

See  Form,  p.  727. 

30.  If  extension  of  time  to  make  and  serve  case  needed,  or  if 

extension  by  stipulation  has  been  had  and  further  time 
is  needed,  ask  adversary  to  stipulate  for  same  at  least  three 
days  before  time  to  serve  case  expires.  This  is  very  im- 
portant, as  the  Court  Rules  provided  that  "  no  order 
extending  the  time  to  serve  a  case,  or  a  case'  containing 
exceptions,  the  time  w^ithin  which  amendments  thereto  may 
be  served,  shall  be  made  unless  the  party  applying  for 
such  order  serve  a  notice  of  two  days  upon  the  adverse 
parties  of  his  intention  to  apply  therefor,  stating  the  time 
and  place  for  making  such  application."  (See  Rules  32 
and  33,  G.  R.  P.) 

31.  If  extension  by  stipulation  refused,  apply  to  court  at  Special 

Term  for  same  on  two  days'  notice.  (Rule  32,  Gr.  R.  P. ; 
§§  781,  783,  Code;  25  How.  Pr.  438.) 

32.  Obtain  order  extending  time  and  serve  same  with  notice  of 

entry. 

33.  Get  opinion  or  memorandum  of  judge,  if  one  filed,  or  make 

affidavit  that  none  was  given,  or  if  given  that  copy  cannot 
be  procured.     (Rule  41,  G.  R.  P.) 

34.  Receive  stenographer's  minutes  of  trial. 

35.  Prepare  proposed  case.      (§§  1353,  997,  Code.)     Rules  32, 

33,  34  and  41,  G.  R.  P.,  as  to  whether  a  case  is  necessary, 
e.  g.,  where  the  appellant  is  satisfied  with  the  rulings  made 
on  the  trial  and  with  the  findings  of  fact  and  desires  only 
to  review  the  conclusions  of  law  based  thereon.  (See 
§  998,  Code;  103  N.  Y.  658;  11  App.  Div.  316.)  The 
Appellate  Court  assumes  in  such  a  case  that  there  was  no 
evidence  from  which  any  other  facts  could  have  been  found, 
(135  N.  Y.  209;  147  N.  Y.  580.) 

Section  997,  Code,  provides:  "  The  case  must  contain  so 
much  of  the  evidence,  and  other  proceedings  upon  the 
trial,  as  is  material  to  the  questions  to  be  raised  thereby, 
and  also  the  exceptions  taken  by  the  paity  making  the 
case." 
Rule  34,  G.  R.  P.,  provides:  "A  bill  of  exceptions  shall 
contain  only  so  much  of  the  evidence  as  is  necessary  to 
present  the  questions  of  law  upon  which  exceptions  were 
taken  on  the  trial ;  and  it  shall  be  the  duty  of  the  judge 
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upon  settlement,  to  strike  out  all  the  evidence  and  other 
matter  which  in  his  opinion  have  heen  inserted  unneces- 
sarily." It  is  further  provided  in  this  Rule  that  "A 
case  and  exceptions  shall  contain  all  the  evidence  by 
question  and  answer,  the  rulings  of  the  court  and  the 
exceptions  of  all  parties  to  the  record,  but  shall  not  con- 
tain the  opening  and  summing  up  or  the  remarks  of 
counsel  unless  ordered  by  the  judge  or  referee  before 
whom  the  case  or  exceptions  are  se(ttled." 

It  will  be  noted  that  §  997,  Code,  requires  the  exceptions 
taken  by  the  "  party  making  the  case,"  but  by  Rule  34 
the  exceptions  of  "  all  parties  "  to  the  record  must  be 
contained  in  the  case. 

After  the  change  in  the  Rules  requiring  all  the  evidence 
to  be  set  forth  by  question  and  answer  instead  of  nar- 
rative, doubt  arose  as  to  the  meaning  of  the  words 
"  all "  the  evidence,  used  in  Rule  34.  It  was  contended 
that  General  Rule  34,  as  amended  in  1913,  required  the 
appellants  to  propose  a  case  containing  "  all "  the  evi- 
dence by  question  and  answer,  or  rather  every  question 
propounded  to  a  witness  and  his  answer  thereto  as  dis- 
closed by  the  stenographer's  minutes.  The  words  "  all 
the  evidence  "  are  controlled  by  the  words  "  so  much  of 
the  evidence  as  is  material  to  the  questions  to  be  raised 
thereby/'  and  these  two  portions  of  the  Rule  must  be 
read  together.  It  is  not  to  be  presumed  that  the  Judges 
in  convention  intended  by  the  amendment  to  graft  upon 
§  997,  Code,  a  requirement  beyond  its  plain  provisions. 
(Balch  v.  Fink,  92  Misc.  47.) 

Section  1323-a,  Code,  provides  as  follows:  "In  case  of 
an  appeal,  every  remark  or  comment  of  the  presiding 
judge  during  the  trial,  duly  excepted  to,  shall  be  the 
subject  of  review,  but  the  case  and  exceptions  on  appeal 
shall  be  settled  by  the  trial  justice  as  now  provided  by 
law." 

If  the  question  of  weight  of  evidence  is  to  be  reviewed,  a 
statement  that  the  case  contains  all  the  evidence  taken 
at  the  trial  is  necessary.     (§  997,  Code.) 

The  parties  may  agree  on  the  facts  proven  to  be  inserted 
in  the  case,  instead  of  the  testimony  with  the  approval 
of  the  judge.     (Rule  32,  G.  R.  P.) 
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The  denial  of  a  motion  to  postpone  tiie  trial  of  an  action 
is  not  conclusive  and  is  the  subject  of  review  on  appeal. 

The  disposition  of  such  a  motion  is  a  proceeding  in  the 
trial,  and  if  excepted  to  is  reviewable,  involving  a  ques- 
tion of  law;  and  the  case  should  contain  the  affidavit 
upon  which  the  motion  was  founded,  and  the  exception 
to  the  denial  of  the  motion  and  annexed  to  the  judg- 
ment roll  and  form  part  of  the  papers  on  appeal. 

Or,  the  defendant,  unsuccessful  in  his  motion  to  postpone, 
may  withdraw  from  the  trial  and  allow  an  inquest  and 
afterwards  move,  at  Special  Term  to  set  the  inquest 
aside  and  appeal  from  an  order  made  thereon.  The 
printed  papers  should  contain  only  the  papers  that  were 
before  the  judge  when  the  motion  was  decided. 

If  one  party  presents  affidavits  upon  a  motion  to  postpone 
it  may  be  fatal  for  the  other  party  to  rely  on  oral  state- 
ments, as  they  will  not  appear  in  the  appeal-book  unless 
entered  on  the  record ;  the  only  safe  practice  is  to  obtain 
leave  to  supplement  the  oral  statements  made  in  opposi- 
tion by  affidavits  and  file  same  so  they  may  also  become 
part  of  the  judgment  roll. 

Gregg  v.  Howe,  37  N.   Y.   Sup.   Ct.   421,   and  see 
Garfield  v.  Colwell,  8  N.  Y.  Supp.  380. 

To  review  the  question  whether  a  finding  was  supported 
by  evidence  or  refusal  to  charge  the  jury  that  there  was 
no  evidence  upon  a  certain  question  or  that  a  finding 
was  not  sustained  bv  evidence  or  that  a  finding  of  fact 
is  against  the  evidence,  it  must  appear  that  all  the  evi- 
dence bearing  upon  that  point  or  bearing'  upon  the 
findings  sought  to  be  reviewed  appears  in  the  case. 
Otherwise  the  appellate  court  will  assume  that  the  evi- 
dence was  sufficient  to  sustain  the  findings  of  fact. 

And  where  documentary  evidence  received  upon  the  trial 
is  omitted  from  the  case,  findings  of  fact  will  not  be 
reviewed  as  it  may  have  had  a  bearing  upon  the. 
determination. 

The  case  should  not  contain  questions  withdrawn  or 
answers  excluded  without  objection. 

Exhibits  should  not  be  included  at  length  unless  the  judge 
so  directs.     It  is  common  practice,  however,  to  insert 
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exhibits  upon  whicli  the  cause  of  action  or  defense  is 
founded  in  full  unless  they  are  deeds,  bonds,  mortgages, 
checks  or  papers  which  can  be  abstracted.  Cumulative 
or  explanatory  exhibits  should  be  abstracted  if  possible. 
Where  appellant  desires  to  print  an  abstract  of  an 
exhibit,  he  should  serve  the  abstract  as  a  part  of  the  pro- 
posed case.  The  respondent  must  either  accept  it  or 
propose  as  an  amendment  his  counter  abstract  or 
demand  that  it  be  printed  in  full. 

When  a  document  is  excluded  which  has  been  offered  in 
evidence,  the  entire  writing  rejected  or  a  sufficient 
statement  of  its  contents,  should  be  included.  (See  127 
App.  Div.  727.) 

If  only  questions  of  law  are  to  be  raised,  all  the  evidence 
should  not  be  inserted  but  only  so  much  as  is  material 
to  the  questions  to  be  reviewed.     (G.  E.  P.  34.) 

The  theory  of  the  proposed  case  is  that  the  appellant  will 
insert  all  the  evidence  bearing  upon  the  questions  to  be 
raised  and  the  respondent  add  all  he  deems  necessary  to 
a  solution  of  such  questions. 

An  exception  gives  notice  to  the  respondent  of  an  inten- 
tion to  raise  the  questions  and  put  the  burden  on  the 
respondent  of  adding  any  needed  proof. 

If  the  proposed  case  does  not  contain  a  statement  that  it 
contains  all  the  evidence  it  may  be  assumed  that  only 
questions  of  law  are  to  be  raised ;  but  if  the  case  con- 
tains such  a  statement  the  respondent  must  see  that 
nothing  essential  is  omitted. 

In  actions  tried  by  jury,  see  150  N.  Y.  354;  204  N.Y. 
356. 

The  lines  of  each  page  of  the  proposed  case  should  be 
numbered.     (Rule  32,  G.  E.  P.) 

The  following  method  is  suggested  for  preparing  a  pro- 
posed case: 
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Case 

SUPREME  COURT, 
(Kings)   County. 

(SAMUEL  SMITH  and  MARY 
SMITH,) 

Plaintiffs, 

vs. 

(JOHN  JONES,) 

Defendant. 


Proposed     Case     and 
Exceptions. 


1  The  issues  joined  in  the  above-entitled  action  came 

2  on  for  trial  before  the  Hon.   (Stephen  Callagliwn,)   a 

3  Justice  of  this  Court,  and  a  jury  at  a  Trial  Term, 

4  (Part  II,)  thereof,  in  the  (Borough  of  Brooklyn,  City 

5  of  New  York,)  on  the  (IQth)  day  of  (June,  1915.) 

6  The  plaintiifs  appeared  by  (/.  /.  Palmer.)  and  the 

7  defendant  by  (Charles  Lend.) 

8  A  jury  was  called  and  sv?om  and  then  the  defend- 

9  ant's  counsel  addressed  the  court :  "  I  move  to  dismiss 

10  the  plaintiff's  complaint  on  the  ground  that  it  fails 

11  to  state  a  cause  of  action."     Decision  reserved. 

12  Mr.  Palmer:     I  call  upon  John  Jones  to  produce  a 

13  statement  of  account  betvyeen  Smith  and  John  Jones, 

14  dated  June  11th,  1913.     The  paper  was  prodiiced  and 

15  submitted  to  the  court. 

16  Mr.  Palmer  then  opened  the  case  to  the  jury. 

17  The  plaintiffs  then  to  maintain  the  issues  on  their 

18  part  called  as  a  witness  John  David,  who  being  sworn 

19  testified  as  follows : 

The  testimony  then  follows  by  question  and  answer. 
(G.  R.  P.  34.) 

At  the  end  of  the  -proposed  case  the  following  state- 
ment should  appear: 

"  The  foregoing  case  and  exceptions  contains  all  the 
evidence  taken  upon  the  trial  of  this  action." 

Although  it  is  a  general  rule  that  the  appeal  must  be 
heard    upon    the    pleadings    and    proofs,    if    you 
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represent  the  appellant  you  must  be  aware  that  the 
rule  is  subject  to  certain  exceptions  and  that  your 
opponent  may  in  a  proper  case  introduce  evidence 
upon  the  hearing  of  the  appeal  in  support  of  the 
judgment  appealed  from.  Thus,  where  record  evi- 
dence has  been  improperly  proved  upon  the  trial,  or 
where  a  fact  has  been  assumed  on  the  trial  which 
might  have  been  established  by  record  evidence  and 
such  evidence  was  inadvertently  omitted,  or  where 
it  is  evident  that  the  record  itself  cannot  be  contra- 
dicted or  varied,  so  that  a  new  trial  would  not  alter 
the  case,  the  record  may  be  read  by  the  respondent 
upon  the  hearing  of  the  appeal  to  supply  the 
deficiency  and  sustain  the  judgment.  (117  App. 
Div.  528 ;  People  v.  Flack,  216  N.  Y.  123.) 

But  such  evidence  is  never  received  by  an  appellate 
court  for  the  purpose  of  reversing  a  judgment. 

As  to  practice  in  making  and  serving  case,  see  Baylies 
on  New  Trials  and  Appeals;  People  v.  Albainy 
R.  R.,  57  Barb.  204-209. 


Endorsement  on  proposed  case 
Sir: 

PLEASE  TAKE  NOTICE  that  within  is  case  and  ex- 
ceptions proposed  by  the  (pkm^i^) -appellant  herein. 
Dated,  {New  York,  July  26,  1916.) 
Yours,  etc., 

{RICHARD  KELLER,) 

Atty.  for  (PZ#.)-Appli 

To  {FREDERICK  H.  COWPER,) 

Atty.  for  {D eft.) -Respt. 

36.  Serve  proposed  case  on  opponent  before  time  to  do  so  expires. 

Thirty  days  after  service  of  judgment  with  notice  of  entry. 
(Rule  32,  G.  E.  P.) 

37.  Enter  in  diary  last  day  to  receive  amendments. 

Ten  days  after  service  of  proposed  case.     (Rule  32,  G. 
R.  P.) 
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88.  Receive  proposed  amendments. 

Bear  in  mind,  that  if  respondent  applies  to  you  on  last 
day  to  serve  proposed  amendments  for  an  extension 
of  time  therefor,  it  is  too  late  for  him  to  obtain  such 
extension  from  the  court  if  you  deny  same,  as  two  days' 
notice  is  required.  (Rules  32  and  33,  G.  R.  P.) 
The  following  is  the  usual  form  of  such  amendments : 


Proposed  Amendments 

SUPREME  COURT, 

(New  York)   County. 

(ROBERT  BURNS,) 

(Plaintiff)  -Appellant, 

against 

(FRANK  JOHNSON,) 

( Defendant)-Res]^OTident. 

Sir: 

PLEASE  TAKE  NOTICE  that  the  (defendant)  hereby 

proposes  the  following  amendments  to  the  proposed  case 

containing  exceptions  heretofore  served  by  the  (plaitir 

tiff)  and  appellant  herein,  viz. : 

First  Amendment:     At  page  7,  line  22,  strike  out  the 

words  "  to  which  ruling  defendajit  duly  excepted." 
Second  Amendment:     At  page  8,  line  9,  strike  out  word 

"  stocks  "  and  insert  the  word  "  bonds." 
Third  Amendment:     At  page  11,  line  4,  after  the  words 
"  vsdthout  notice  to  me "  add  "  except  as  I  heretofore 
stated." 
Fourth  Amendment:     At  page  11,  line  9,  insert  after  the 
word  "  will "  the  word  "  not." 

(BUDD  &  BUDD,) 

Attorneys  for  (Z?e/i.)-Respt. 
To  (OVY  SMITHER8,)  Esq., 

Attorney  for  (PZ#. ) -Applt. 
3 
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Sir: 

PLEASE  TAKE  NOTICE  that  the  within  is  a  copy  of 
the  amendments  proposed  by  the  (defendant)   and  re- 
spondent to  the  case  proposed  by  the  (plaintiff)   and 
appellant  in  this  action. 
Dated  (^New  York,  Sept.  15,  1915.) 

(BUDD  &  BUDD,) 

Attorneys  for  (Z>e/i.)-Respt. 
To  (GUY  SMITHER8,)  Esq., 

Attorney  for  {Plff.)-A^^\t. 

Amendments  are  not  as  frequent  now,  as  the  Q.  &  A. 
form  has  obviated  the  controversies  that  used  to  arise 
in  casting  the  testimony  into  narrative.  The  most  com- 
mon ground  of  difference  now  arises  on  the  insertion  or 
omission  of  "  remarks  "  of  counsel.  For  the  rest,  the 
case  on  appeal  is  now  in  most  instances  a  reprint  of  the 
stenographer's  minutes. 

39.  Enter  in  diary  last  day  to  serve  notice  of  settlement. 

Within  4  days  after  service  of  proposed  amendments. 
(Eule  32,  G.  R  P.) 

40.  If  proposed  amendments  are  served,  mark  them  "  allowed  " 

or  "  disallowed."  (Rule  32,  G.  E.  P.)  The  amendments 
proposed  are  retained  by  the  appellant  until  submitted  to 
the  judge  on  settlement. 

41.  Draw  notice  of  settlement  of  case  and  exceptions  before  the 

judge  who  tried  the  action  and  serve  within  four  days 
from  service  of  proposed  amendmentsi.  The  date  of  set- 
tlement stated  therein  must  not  be  less  than  four  nor  more 
than  ten  days  a;fter  service  of  notice.  Rule  32,  G.  R.  P., 
§  997,  Code.) 
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Notice  of  Settlement 

SUPREME  COURT, 
(Kings)  County 

{SAMUEL  SMITH  and  MARY 
SMITH,) 

Plaintiffs, 
against 

(JOHN  JONES,) 

Defendant. 

Sir: 

TAKE  NOTICE  that  the  proposed  case  in  this  action 
with  the  proposed  amendments,  will  be  submitted  to  Mr. 
Justice  (Callaghan,)  before  whom  this  action  was  tried, 
for  settlement  at  his  Chambers  in  the  County  Court 
House,  in  the  (Borough  of  Brooklyn,  City  of  New 
York,)  on  the  (10^)  of  (October,  1915,)  at  10.30  a.  m. 
Dated  (New  York,  October  6,  1915.) 
Yours, 

(BUDD  &  BUDD,) 

Attys.  for  (plaintiff). 
To  (GUY  SMITHERS,)  Esq., 

Atfy.  for  (defendant). 

42.  Enter  in  diary  date  of  settlement. 

43.  Prepare  memorandum  for  court  on  settlement,  and  note  that 

amendments  must  contain  references  to  pages  of  stenog- 
rapher's minutes.      (Rule  32,  G.  R.  P.) 
■44.  Settlement.     (Rules  32,  34,  G.  R.  P.;  §  997,  Code.) 
'Submit  to  judge  on  settlement. 

1.  Proposed  case. 

2.  Proposed  amendments  marked  as  above. 

3.  Stenographer's  minutes  of  trial. 

4.  Exhibits  or  models,  if  necessary. 

5.  Memorandum  as  to  settlement. 

The  settlement  itseK  is  usually  informal.  Affidavits  may 
be  presented.  The  judge's  recollection  assisted  by  the 
stenographer's  minutes  controls.  Where  there  is  a  dis- 
pute see: 
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34  Hun,  547,  112  N.  Y.  592,  40  App.  Div.  86. 

Where  case  is  tried  before  referee  he  settles  it  and  orders 

it  on  file  in  the  co'unty  clerk's  office  and  in  the  Appellate 

Division. 

On  resettlement  see: 

112  N.  Y.  592,  116  App.  Div.  532,  163  N.  Y.  99,  119 
N.  Y.  633,  34  Hun,  547,  7  N.  Y.  Supp.  321,  7  N.  Y. 
Supp.  69,  28  App.  Div.  504,  35  App.  Div.  379,  104 
App.  Div.  26,  87  App.  Dim.  55,  133  App.  Div.  517,  83 
-Z\^.  Y.  Supp.  1077,  139  N.  Y.  Supp.  305,  154  App.  Dvv. 
827. 

45.  See  that  judge  signs  an  order  settling  the  case  and  ordering 

it  on  file. 
This    order   is   usually    endorsed   by   the   judge   on   the 
original  proposed  case  submitted  to  him. 

46.  When  case  settled,  obtain  original  proposed  case  and  amend- 

ments submitted,  i.  e.,  the  proposed  case  with  amendments 
marked  "  allowed  "  and  "  disallowed  "  by  the  attorney  and 
the  judge's  order  settling  and  filing  same  aud  exhibits  and 
models. 

47.  Ascertain  if  attorney  will  stipulate  waiving  certification. 

48.  Enter  in  diary  last  day  to  serve  three  copies  of  printed  case 

on  adversary,  and  to  file  with  the  clerk  of  the  Appellate 

Division  the  original  printed  case  with  proof  by  affidavit 

of  service  of  such  three  copies. 

Twenty    days    after    settlement    and    filing    of    case. 
(Eule  41,  G.  E.  P.) 

The  following  has  been  promulgated  by  the  Appellate 
Division,  First  Department: 

Statement  by  Supreme  Court  —  Appellate  Division  — 
First  Department. 

Eule  41  of  the  General  Eules  of  Practice  provides  in  sub- 
stance that  "  the  party  whose  duty  it  is  to  furnish  the 
record  shall  cause  a  printed  copy  of  the  requisite  papers 
to  be  filed  in  the  office  of  the  clerk  of  the  Appellate 
Division  within  twenty  days  after  an  appeal  has  been 
taken ;  "  and  further  that  "  if  the  papers  shall  not  be 
filed  and  served  as  herein  provided  by  the  party  whose 
duty  it  is  to  do  so,  his  opponent  may  move  the  court 
on  three  days'  notice,  on  any  motion  day,  for  an  order 


Judgments,  Stjpeeme  CoiiitT  —  Teial  Teem  69 

Printed,  Case 

dismissing  the  appeal."  If  the  appellant  is  unahle 
within  that  time  to  make,  serve  and  file  his  record  upon 
appeal,  it  is  his  dnity  to  have  the  time  extended  either 
by  cocQsent  or  order;  and  if  he  neglects  to  obtain  such 
extension,  he  suffers  a  default 

The  application  for  an  extension  must  always  be  made  in 
the  court  below  or  to  a  justice  thereof;  and  where  a 
motion  to  dismiss  is  made  in  this  court,  and  it  appears 
that  the  appellant  has  suffered  a  default  in  filing  and 
serving  the  papers  specified  in  Rule  41,  nothing  remains, 
if  the  rule  is  to  be  enforced,  but  for  this  court  to  dismiss 
the  appeal.  Excuses  for  delay  may  very  properly  be 
presented  to  the  court  below  on  an  application  to  extend 
the  time,  but  they  cannot  be  considered  when  offered  at 
the  Appellate  Division  in  opposition  to  a  motion  to  dis- 
miss —  the  default  being  shov^n  or  admitted.  This  has 
been  frequently  called  to  the  attention  of  the  bar,  and  if 
Rule  41  is  to  have  any  force  and  effect,  it  is  certain  from 
its  reading  that,  upon  such  default  being  made  to  appear, 
it  becomes  the  duty  of  this  court  to  dismiss  the  appeal. 

If  at  the  time  the  motion  to  dismiss  is  heard  it  should 
appear  that  a  motion  is  pending  to  open  the  default  and 
have  the  time  extended  this  court  may  properly  hold 
the  motion  to  await  the  determination  of  that  applica- 
tion in  the  court  below;  but  further  indulgence  cannot 
be  extended  to  those  who  neglect  to  comply  with  the 
rule. 

We  have  deemed  it  proper  to  call  attention  again  to  this 
subject,  to  the  end  that  those  in  a  position  to  suffer  as  a 
result  of  their  neglect  to  apply  in  the  court  below  for  an 
extension  of  time  will  have  no  reason  to  complain  of  the 
lack  of  adequate  notice. 
49.  Prepare  papers  for  printed  case.  (See  §  796,  Code ;  Rule  43, 
G.  R.  P. ;  Rule  5,  Ct.  Appeals.) 

Two  appeals  should  not  appear  in  one  appeal  book  although 
tried  together  and  settled  on  one  proposed  case. 

The  following  is  a  proper  arrangement  of  papers  in  a  case 
on  appeal  from  judgment : 

The  name  describing  each  paper  should  be  placed  at  the 
top  thereof. 
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(a)   Index. 

This  is  neoessaiy.  (Eule  43,  G.  E.  P.)  It  must  specify 
all  papers,  and  give  the  names  of  all  witnesses,  and  the 
designation  by  the  stenographer  by  niunber  of  all  ex- 
hibits, and  the  number  of  the  page  in  the  case  where 
they  appear. 

It  should  also  contain  reference  to  folios  where  motion  for 
dismissal  of  complaint  or  for  the  direction  of  verdict  is 
contained  and  to  the  statement  that  the  case  contains 
all  the  evidence. 

The  nature  of  each  exhibit  should  be  indicated  by  a  con- 
cise description,  and  the  folio  at  which  it  was  admitted 
in  evidence  given. 

Titles  of  papers  should  be  arranged  alphabetically  and 
names  of  witnesses  alphabetically  or  chronologically. 
The  stenographer's  designation  of  the  exhibits  by  letter 
or  number  should  control  the  order  in  which  they  are 
printed.     Plaintiff's  exhibits  should  be  first. 

(h)  'Statement  under  Eule  41. 

While  the  rule  requires  that  this  statement  should  con- 
tain merely  the  time  of  the  beginning  of  the  action  and 
of  the  service  of  the  respective  pleadings,  the  names  of 
the  original  parties  in  full,  and  any  change  in  the 
parties  if  such  has  taken  place,  it  is  the  practice  and 
is  very  advisable  that  this  statement  should  be  very  full, 
and  should  give  a  concise  history  of  the  action,  even 
though  not  required  by  the  rule.  As,  for  instance,  any 
change  that  has  taken  place  in  the  attorneys  for  any  of 
the  parties. 
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Statement  under  Bule  41 

SUPREME    COURT  —  APPELLATE    DIVISION 
>  (FIRST)  DEPARTMENT 


(JOHN  DOE,) 

FlsiiTitiS-(Appellant) , 

vs. 

(RICHARD  ROE,) 

Deiendant- (Respondent) . 


Statement  Undek  Rule  41 
This  action  was  commenced  hj  the  service  of  a  summons 

(cmd  complaint)  on  (Mwrch  6,  1915). 
(The  amended  complaint  was  served  on  May  15,  1915.) 
The  answer  of  the  defendant  to  the  complaint  was  served 

on  (July  3,  1915). 
(The  reply  was  served  on  July  17,  1915.) 
The  name  of  the  original  plaintiff  is  (John  Doe). 
The  name  of  the  original  defendant  is  (Richard  Roe). 
Plaintiff's    attorneys    (until   Judgment)    were    (Kent   & 

Blachstone,)  and  by  order  entered  herein  on  (June  18, 

1916,)    (Irving  <&  Smith)  were  substituted  for  (Kent 

£  Blaclcstone). 
Defendant's  attorney  is  (James  Young). 
There  has  been  no  change  of  parties  or  attorneys  herein 

except  as  above  stated. 
Judgment  was  rendered  in  favor  of  the  (defendant)  on 

the  (l^th)  day  of  (June,  1916,)  after  trial  before  Hon. 

(John  Ford). 
The  notice  of  appeal  was  served  and  filed  on  the  (23^) 

day  of  (June,  1916). 
As  to  order  of  papers  after  statement  under  Rule  41,  see 

105  App.  Div.  476. 

(c)  Notice  of  Appeal. 

(d)  Pleadings,  and  all  papers  on  file  with  judgment  roll, 

in  their  chronological  order,  i.  e.: 
Summons. 
Complaint. 
Answer. 
Reply. 


72      Judgments,  Sufeeme  Codet  —  Teial  Teem 

Printed  Case 

Extract  of  miniites  (if  in  jury  case). 
Judgment. 

Order  denying  nLotion  for  a  new  trial. 
Order  setting  aside  verdict  or  granting  new  trial. 
Any  other  papers  used. 
In  the  First  Department  all  titles  and  verifications  must 
be  set  out  in  full,  but  in  the  Second  Department  it  has 
been  held  that  titles  should  be  stated  but  once,  and  veri- 
fications should  be  merely  noted,  unless  they  are  mate- 
rial to  some  questions  on  appeal.     (32  Misc.  165.) 
(e)   Case. 

Evidence. 

Charge  of  judge;  requests  to  charge  and  exceptions. 
Verdict. 
Motion,  if  any. 

Exhibits,  if  not  in  the  evidence. 
At  the  top  of  each  page  of  the  case  must  be  printed 
the  name  of  the  witness  then  testifying,  and  of  the 
party  calling  him,  indicating  whether  the  exam- 
ination is  direct,  cross  or  re-direct.     (G.  R.  P.  43.) 
If  questions  of  fact  are  to  he  reviewed,  there  must 
appear  in  the  case  itself  substantially  the  statement 
that 
"  The  foregoing  contains  all  the  evidence  and  testi- 
mony  offered    and   given   upon   the   trial   of  the 
action."     (See  204  N.  Y.  351,  356.) 
(/)   Opinion,    or    affidavit    of   no    opinion.       (Rule    41, 
G.  R.  P.) 
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Afladaarit  of  No  Opinion 

Affidavit  of  No  Opinion 

SUPREME  COURT, 

{New  York)  County. 

{ARTHUR  JUD80N,) 

Plaintiff, 
against 

{HERMAN  CONRAD,) 

Defendant. 

STATE  OF  NEW  YORK,   )  ^  . 

County  of  {New  York,)       [ 

{Robert  Johnson,)  being  duly  sworn,  says,  I  am  one  of 
the  attorneys  for  the  appellant  herein.  No  opinion  or 
memorandum  was  given  by  the  trial  judge  in  this  case. 

{ROBERT  JOHNSON.) 

Sworn  to  before  me  this  {4:th) 
day  of  {October,  1916). 

{HENRY  BURDER,) 

Notary  Public, 

{N.  Y.)  Co.,  No.  5. 

{g)  Certificate  of  clerk  of  court,  under  §  1353,  Code,  and 
order  directing  case  to  be  filed  and  order  directing 
filing  in  Appellate  Division.  (See  91  App.  Div. 
372.) 

Or  according  to  common  practice  the  following  stipula- 
tions and  orders  are  used  in  place  of  above : 

Stipulation  Waiving  Certification 

IT  IS  HEREBY  STIPULATED  that  the  foregoing 
.are  true  and  correct  copies  of  the  judgment  roll  in  this 
action,  the  order  denying  the  defendant's  motion  for  a 
new  trial,*  the  notice  of  appeal  to  the  Appellate  Division 
and  the  case  and  exceptions  as  settled,  now  on  file  in  the 
office  of  the  Clerk  of  the  County  of  {Kings,)  and  certifi- 

*  Insert  where  proper  and  necessary  "  opinion  of  the  trial  court,"  or  any 
other  paper,  not  part  of  the  judgment  roll,  but  included  in  the  printed  ease. 
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cation  of  the  same  is  hereby  waived,  pursuant  to  Section 
3301  of  the  Code  of  Civil  Procedure. 
Dated,  {January  1,  1913.) 

Stipulation  Settling  and  Filing  Case 

IT  IS  HEREBY  STIPULATED  that  the  foregoing 
record  contains  all  the  evidence  given  upon  the  trial  of 
this  action  and  that  the  same  be  settled  and  ordered  on 
file  as  the  case  on  appeal,  and  annexed  to  the  Judgment 
roll  herein  on  file  in  the  office  of  the  Clerk  of  the  County  of 
(Kings) ;  and  that  an  order  may  be  made  directing  the 
printed  case  on  appeal  to  be  filed  in  the  office  of  the  Clerk 
of  the  Appellate  Division!  of  the  Supreme  Court,  (Second) 
Department. 

Dated,  {January  7,  1913.) 

Order  Settling  and  Filing  Case  on  Appeal 

On  the  above  stipulation  the  foregoing  record  containing 
aU  the  evidence  is  hereby  settled  and  ordered  on  file  as  the 
case  on  appeal  in  this  action. 
Dated,  {January  7,  1913.) 

{JOSEPH  A8PINALL,) 

Justice  of  the  Supreme  Court. 

Order  Directing  Filing  of  Printed  Case  in  Appellate  Division 

Pursuant  to  Section  1353  of  the  Code  of  Civil  Pro- 
cedure, the  foregoing  printed  record  is  ordered  on  file  in 
the  office  of  the  Clerk  of  the  Appellate  Division  of  the 
Supreme  Court,  (.Second)  Department. 
Dated,  {January  8,  1913.) 

{JOSEPH  ASPINALL,) 

Justice  of  the  Supreme  Court. 
Where  there  is  no  case  made  and  settled  the  above  stipu- 
lation and  order  do  not  apply  and  are  not  necessary.    In 
such  case  the  only  requirement  to  be  fulfilled  is  to  have 
a  stipulation  of  vs^aiver  of  certification  or  a  certificate 
of  the  clerk. 
As  to  the  use  of  italics  in  case,  see  12  N.  Y.  8upp.  870 ; 
50  App.  Div.  461. 
50.  Send  papers  to  printer. 
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Keep  in  mind  the  last  day  to  serve  and  file  the  printed 
appeal  book. 

Instruct  printer  to  comply  with  Kule  43,  G.  R.  P.,  as  to 
printing  at  the  top  of  each  page  the  name  of  the  wit- 
ness then  testifying,  the  name  of  the  party  on  whose 
behalf  he  is  called  and  whether  examination  is  direct, 
cross  or  redirect. 

Printed  case  on  appeal  should  be  folioed. 

51.  Receive  proof  of  appeal  book. 

52.  Submit  same  to  opposing  counsel  for  correction. 

53.  Receive  proof  with  objections. 

54.  Agree  upon  changes. 

55.  When  changes  agreed  upon  have  case  printed. 

Thirty  copies  are  usually  ordered  (unless  intention  is  to 
appeal  to  Court  of  Appeals,  when  60  copies  are 
ordered  unless  there  are  three  or  more  attorneys,  when 
10  or  more  copies  will  be  required). 

Blanks  are  usually  left  in  three  copies  for  signatures  to 
stipulations  and  orders  in  case,  and  affidavit  of  no 
opinion,  and  the  names  printed  in  the  remaining  copies. 

56.  Receive  printed  case  on  appeal  from  printer. 

57.  After  settlement  have  stipulations  settling  case,  waiving  cer- 

tification in  three  copies  signed  by  attorney  for  respondent. 
68.  If  respondent  declines  to  sign  such  stipulations,  file  the  orig- 
inal (typewritten)  case  and  amendments  as  they  came  from 
the  judge,  and  an  engrossed  copy  of  the  case  as  settled  by 
the  judge  with  the  county  clerk  and  have  printed  case  cer- 
tified by  the  clerk,  or  obtain  order  extending  time  to  file 
case  from  the  court. 

Rule  41,  G.  R.  P. ;  §  1353,  Code.  See  26  How.  375. 
It  is  very  unusual  for  attorneys  to  require  certification  of 
the  case,  and  where  such  a  refusal  to  assent  to  the 
usual  stipulations  is  met  after  the  case  is  printed,  cer- 
tain changes  in  the  printed  case,  become  necessary. 
The  clerk's  certificate  must  be  added,  and  the  orders 
settling  the  case  and  ordering  it  on  file  must  be  changed 
as  follows :  Instead  of  "  on  the  annexed  stipulation, 
etc.,"  must  be  inserted  "  upon  the  annexed  certificate 
of  the  clerk  of  this  court  that  the  foregoing  is  a  true 
copy  of  the  case  and  exceptions,  the  judgment  roll  and 
all  other  papers  on  file  herein,  etc." 
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59.  Have  the  wders  settiing  case  and  ordering  it  on  file  and  the 

order  filing  record  in  Appellate  Division  signed  by  the 
trial  judge  in  the  three  copies  with  blanks  left  for  this 
purpose. 

60.  File  one  signed  copy  of  the  printed  case  with  the  couniy 

clerk. 

61.  Within    twenty    day®    a^ter    settlement    (except  in  Fourth 

Dept.)  serve  three  copies  of  printed  case  on  attorney  for 
respondent  and  make  affidavit  of  such  service.  (Kule  41, 
G.  R.  P.) 

62.  Within  twenty  days  after  settlement  file  a  signed  copy  of 

case  with  proof  by  affidavit  of  due  and  timely  service  of 
three  copies  on  adversary  with  clerk  of  Appellate  Divi- 
sion (Rule  41,  G.  R.  P.)  and  in  First  Department  file 
19  printed  copies.     (Rule  V,  First  Dept.) 

63.  The    special    Rules    of    each    Department    should    now    be 

consulted. 

FiEST  Depaetment 

1.  Enter  in  diary  last  day  to  serve  and  file  appellant's 

points,  notice  of  argument  and  note  of  issue. 
Within   twenty   days   after  filing   with   cleric   the 
papers  on  appeal.     (Rule  6,  First  Dept.  Rules.) 

2.  Prepare  and  print  appellant's  points. 

As  to  form  of  points  and  citation  of  authorities, 
see  G.  R.  P.  40,  43 ;  §  796,  Code. 

3.  Within  twenty   days   after  filing  papers  on  appeal, 

serve  on  respondent's  attorney  three  copies  of  points 
and  get  admission  of  service,  and  file  with  clerk 
of  Appellate  Division  eighteen  printed  copies  with 
proof  of  service  of  three  copies.  When  the  papei's 
on  appeal  are  filed  in  July,  August  or  September, 
points  must  be  filed  and  served  at  least  fifteen 
days  before  first  Tuesday  of  October.  (Rule  6, 
First  Dept.  Rules.) 

4.  Prepare  and  serve  notice  of  argument. 

After  filing  and  serving  papers  on  appeal  and  ap- 
pellant's points,  either  party  may  notice  case  for 
argument  for  any  day  of  the  term.  (Rule  5, 
First  Dept.  Rules.)  If  admission  of  service  of 
notice  of  argument  has  not  been  obtained,  pre- 
pare affidavit  of  service  of  same. 


Judgments,  Stjpbeme  Cotjkt  —  Teial  Teejvi  77 

Calendar  Practice  —  Second  Department 

5.  Application  for  preference  must  be  served  with  notice 

of  argument.     (Rule  5,  First  Dept.  Rules.) 

6.  Prepare  note  of  issue. 

It  must  state  date  on  wliicli  notice  of  appeal  was 
served. 

7.  Place  appeal  on  Calendar. 

File  notice  of  argument,  with  admission  of  or 
proof  of  service,  and  a  note  of  issue. 

8.  Enter  in  diary  last  day  to  receive  respondent's  points. 

Ten  days  after  service  of  appellcmi's  points.  (Rule 
6,  First  Dept.  Rules.) 

9.  Receive  respondent's  points. 

10.  Enter  in  diary  last  day  on  which  to  serve  points  in 

reply. 

Five  days  after  receipt  of  respondent's  points. 
(Rule  6,  First  Dept.  Rules.) 

11.  Within  five  days  after  receipt  of  respondent's  points 

prepare  and  print  points  in  reply. 

12.  Within  same  time  serve  three  copies  of  points  in  reply 

on  respondent's  attorney;  and 

13.  File  with  clerk  of  Appellate  Division  18  copies  of 

points  in  reply. 

At  any  time  after  filing  note  of  issue  and  before 
case  is  placed  on  day  calendar  the  attorneys,  by 
written  consent,  may  set  the  case  down  for  any 
future  day  of  the  term.  This  consent  must 
be  filed  with  the  clerk  before  the  case  is  placed 
on  the  day  calendar.  (Rule  6,  First  Dept. 
Rules. ) 

At  any  time  after  the  papers  upon  which  the 
appeal  is  to  be  heard  and  printed  points  have 
been  filed  with  the  clerk,  as  required  by  Rule  41, 
G.  R.  P.  and  Rule  6,  First  Dept.  Rules,  either 
party  may,  by  written  stipulation,  filed  with  the 
clerk,  submit  the  appeal  on  such  papers  and 
points.     (Rule  7,  First  Dept.  Rules.) 

Iw  Second  Depaetment 
1.  Enter  in  diary  last  day  to  file  note  of  issue,  and  serve 
notice  of  argument. 
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Eight  days  before  fi/rst  dwy  of  term  for  which  appeal 
is  noticed  for  argument.     (Rule  39,  G.  R.  P.) 

2.  Prepare  notice  of  argument  for  the  next  term,  serve 

same,  and  obtain  admission  of  service. 

3.  Prepare  note  of  issue. 

It  must  state  date  on  which,  notice  of  appeal  was 

served. 
Claim  for  preference  must  be  stated.  If  the  cause  is 

preferred  by  order,  copy  of  order  granting  same 

must  be  attached.     (§  793,  Code;  Rule  8,  Cal. 

Rules,  2d  Dept.) 

4.  Eight  days  before  the  first  day  of  the  term  for  which 

the  appeal  is  noticed,  file  with  the  clerk  of  the 
Appellate  Division: 

(a)   Notice  of  argument,  with  proof  by  admis- 
sion or  affidavit  of  service  upon  respond- 
ent's attorney. 
(&)  Note  of  issue. 

It  is  good  practice  and  convenient  to  also 
file  at  the  time  18  copies  of  printed 
case  with  proof  by  admission  or  affi- 
davit of  service  of  three  copies  on 
respondent's  attorney.  These  may,  how- 
ever, be  filed  any  time  before  argu- 
ment. 

5.  Enter  in  diary  last  day  to  serve  and  file  appellant's 

points. 

At  least  five  days  before  the  first  day  of  the  term. 
(Enimi.  Cal.  Rule,  Second  Dept.  Rules.) 

6.  Prepare  and  print  points. 

As  to  form  and  citation  of  authorities,  see  Rules 
40  and  43,  G.  R.  P.,  Rule  10,  Second  Dept. 
Rules,  requires  the  name  of  counsel  who  is  to 
mate  the  argument  to  be  endorsed  on  the  first 
page,  e.  g.,  "  To  be  argued  by  Albert  Arnold." 
(See  also  Rule  12,   Second  Dept.  Rules,   and 
Rule  5,  Court  of  Appeals.) 
1.  At  least  five  days  before  the  first  day  of  the  term, 
serve  three  copies  of  points  on  respondent's  attor- 
ney and  obtain  admission  of  service;  and 
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8.  File  with,  the  clerk  of  Appellate  Division  17  copies  of 

points  with  proof  by  admission  or  affidavit  or  seci> 
vice  of  three  copies  on  respondent's  attorney. 
(Enum.  Cal.  Eule.) 

9.  Enter  in  diary  last  day  to  receive  respondent's  points. 

Five  days  after  service  of  appellcrnVs  points. 
(Enum.  Cal.  Rule,  Second  Dept.  Rules.) 

10.  Receive  respondent's  points. 

11.  Enter  in  diary  last  day  on  which  to  serve  and  file 

points  in  reply. 

Three  days  after  receipt  of  respondent's  poinds. 
(Enum.  Cal.  Rule,  Second  Dept.  Rules.) 

12.  Prepare  and  print  points  in  reply. 

13.  Within  three  days  after  receipt  of  respond'ent's  points, 

serve  three  copies  of  points  in  reply  on  respond- 
ent's attorney,  obtain  admission  of  service;  and 

14.  File  with  clerk  of  Appellate  Division  17  copies  of 

points  in  reply,  with  proof  by  affidavit  or  admis- 
sion of  service  of  three  copies  on  respondent's 
attorney. 

Causes  can  be  reserved  for  a  day  subsequent  to  the 
time  when  they  would  be  reached  in  their  order, 
but-  not,  however,  later  than  the  Friday  of  first 
week  of  the  term.  A  stipulation  for  reserva- 
tion must  be  filed  with  the  clerk  before  the  day 
calendar  is  made  up  (1  p.  m.).  (Rule  5,  Second 
Dept.  Rules.) 

In  Thied  Depaetmeitt. 

1.  Enter  in  diary  last  day  in  which  to  serve  appellant's 

points. 

Twenty  da/ys  before  the  first  da/y  of  term  for  which 

appeal  is  to  he  noticed  for  argwment.     (Rule  14, 

Third  Dept.  Rules.) 

2.  Prepare  and  print  points. 

As  to  form  of  points,  and  citation  of  authorities, 
see  Rules  40  and  43,  G.  R.  P.  (See  Rule  9, 
also  statement  required.)  Rule  10  requires 
name  and  residence  of  counsel  who  is  to  argue 
appeal  to  be  endorsed  on  papers. 
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3.  Before  the  time  expires,  serve  three  copies  of  points 

on  respondent's  attorney  and  obtain  admission  of 

service. 

Enter    in    diary:     last    day    to    serve    notice    of 

argument. 
At  least  8  days  before  first  day  of  term  for  tvhich 

case  is  noticed. 

4.  Prepare  notice  of  argument  for  the  next  term. 

5.  At  least  eight  days  before  the  first  day  of  the  term 

serve  same  and  obtain  admission  of  service.     (Rule 
39,  G.  R.  P.) 

,6.  Enter  in  diary: 

1.  Last  day  to  receive  respondent's  points. 

Eight  da/ys  before  the  first  day  of  the  term 
for  which  appeal  is  noticed.  (Rule  14, 
Third  Dept.  Rules.) 

2.  Last  day  on  which  to  file  note  of  issue. 

Eight  da/ys  before  commencem,ent  of  term  far 
which  appeal  is  noticed  for  argument. 
(Rule  39,  G.  R.  P.) 

7.  Prepare  note  of  issue : 

State  that  appeal  is  to  be  placed  on  general  cal- 
endar. (See  Notice  to  attorneys.  Third  Dept. 
Rules. ) 

State  date  on  which  notice  of  appeal  was  served. 
Claim  for  preference  must  be  stated;  or  copy 
of  order  granting  preference  if  any  must  accom- 
pany it.     (Rule  3,  Third  Dept.  Rules.) 

8.  Eight  days  before  first  day  of  term  for  which  appeal 

is  noticed,  file  with  the  Clerk  of  the  Appellate 
Division  a  note  of  issue.     (Rule  39,  G.  P.  R.) 

9.  Receive  three  copies  of  respondent's  points. 

10.  Enter  in  diary  last  day  on  which  to  serve  reply  points. 
Three  days  before  the  first  doAj  of  the  term  for 

which  appeal  is  noticed.     (Rule  14,  Third  Dept. 

Rules.) 
Service  may  be  made  either  personally  or  by  mail, 

but  service  by  mail  does  not  extend  time  within 

which  ansiuerimg  brief  ma/y  he  served.     (Rule 

14,  Third  Dept.  Rules.) 
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.11.  Prepare  and  print  points  in  reply, 

12.  Serve  points  in  reply. 

Three  days  hefore  the  first  day  of  the  term  for 
which  appeal  is  Twticed.  (Kule  14,  Third  Dept. 
Rules.) 

13.  Before  argument  file  "with  Clerk  of  Appellate  Division 

13  copies  of  printed  case  and  printed  points. 
As  to  passing  and  reserving  cases  by  consent,  see 
Rules  6  and  12. 


In  Foueth  Depaetmewt 

1.  Enter  in  diary: 

(a)  Last  day  to  file  16  copies  of  printed  case. 

(b)  Last  day  to  serve  three  copies  of  points  on 

respondent's  attorney. 

(c)  Last  day  to  file  16  copies  of  appellant's  points. 

Fifteen  days  after  service  of  the  printed 
case.     (Rule  9,  Fourth  Dept.  Rules.) 

2.  Prepare  and  print  appellant's  points : 

As  to  form  of  points,  and  citation  of  authorities, 
see  Rules  40  and  43,  G.  R.  P.,  and  §  796,  Code. 

See  Rule  10,  as  to  statement  required;  Rule  11, 
requires  name  and  address  of  counsel  who  argues 
appeal  to  be  endorsed  on  brief.  (And  see 
Rule  5,  Court  of  Appeals.) 

3.  Fifteen  days  after  service  of  printed  case: 

1.  Serve   three  copies  of  points  on   respondent's 

attorney,  obtain  admission  of  service. 

2.  File  16  copies  of  printed  case. 

3.  File  16  copies  of  points,  with  proof  of  service 

of    three    copies    on    respondent's    attorney. 
(Rule  9,  Fourth  Dept.  Rules.) 

4.  Enter  in  diary  last  day  to  receive  respondent's  points. 

Mii^t  be  served  seven  days  after  service  of  aJppel- 
lanfs  points.     (Rule  9.) 

5.  Receive  respondent's  points. 

6.  Enter  in  diary  last  day  to  serve  answering  brief. 

Five  days  after  service  of  respondent's  brief. 
(Rule  9.) 


82  Judgments,  Stjpeeme  Couet  —  Teial  Teem 

Argument 

7.  Prepare  and  print  answering  brief. 

8.  Within  five  days  after  receipt  of  respondent's  points. 

1.  Serve  three  copies  of  answering  brief. 

2.  File  16  copies  of  answering  brief  with  proof 

of  service  of  three  copies  on   respondent's 
attorney. 

9.  Enter  in  diary: 

1.  Last  day  to  serve  notice  of  argument. 

2,  Last  day  to  file  note  of  issue. 

Eight  days  before  first  day  of  term.     (Eule 
39,  G.  E.  P.) 

10.  Prepare  and  serve  notice  of  argument. 

11.  Prepare  note  of  issue. 

State  date  on  which  notice  of  appeal  served.  Claim 
of  preference  must  be  set  forth;  and  copy  of 
order  granting  preference,  if  any,  must  be  at- 
tached.     (Eule  2,  Fourth  Dept.  Eules.) 

12.  File  note  of  issue. 

As  to  reservation  and  submission  of  cases  and  ex- 
change of  cases,  see  Eules  8  and  12. 
64.  Argument: 

There  is  nothing  for  counsel  to  do  on  day  of  argument 
but  to  answer  the  call  of  the  calendar  and  submit  the 
case  when  called  or  argue  it  when  reached,  except  in  the 
Second  and  Third  Departments  as  hereinbefore  indi- 
cated. Not  jnore  than  one  counsel  shall  be  heard  on 
each  side  unless  the  court  otherwise  orders,  and  not 
more  than  one  hour  will  be  allowed  for  argument  to 
each  side,  except  by  special  permission,  which  is  very 
seldom  granted.  ISTiunber  of  counsel  engaged  does  not 
extend  time.  (Eule  47,  G.  E.  P. )  No  brief  or  memo- 
randum will  be  received  after  argument,  except  by 
special  permission,  which  is  rarely  granted.  (See  128 
App.  Div.  339.) 

Counsel  for  the  appellant  argues  first.  Then  counsel  for 
respondent  and  the  court  usually  permits  a  few  minutes 
to  appellant  to  close. 

Judgment  of  reversal  by  default  will  not  be  allowed,  but 
judgment  of  affirmance  may  be  taken  by  default. 
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FROM  JUDGMENTS 
Supreme  Court,  Special  Term,  to  Appellate  Division 

From  judgmemt  on  decision  of  judge. 

As  proposed  findmgs  of  fact  and  conclusions  of  law  must  he  svh- 
mitted  to  the  court  before  the  argulanent  at  the  close  of  the 
testimony  J  i.  e.,  final  subm,ission  of  cause  (§  1023,  Code, 
113  App.  Div.  254,  afd  188  N.  Y.  617),  time  must  he  ob- 
tained from  the  court  to  suhmdt  same  after  opinion  is 
given  if  attdrrwi/  desires  to  follow  the  prevailing  practice 
and  preserve  his  technical  right. 

1.  If  any  memorandum  or  opinion  given  by  judge,  secure  copy 

of  same. 

2.  Order  copy  of  stenograpiher's  minutes. 

3.  Get  exhibits. 

■±.  If  time  has  been  obtained  as  above  indicated,  prepare  pro- 
posed decision,  findings  of  fact,  and  conclusions  of  law 
for  submission  on  settlement  of  decision.  (See  §  1022, 
Code.) 

Sec.  1023,  Code,  provides  that  before  the  cause  is  finally 
submitted  to  the  court  or  within  such  time  thereafter 
and  before  the  decision  is  rendered,  as  the  court  allows, 
the  attorney  for  either  party  may  submit  proposed  find- 
ings of  fact  and  conclusions  of  law;  and  that  at  or  be- 
fore the  time  when  the  decision  is  rendered,  the  court 
must  dispose  of  same. 

It  has  been  the  practice  not  to  submit  proposed  findings 
of  fact  and  conclusions  of  law  until  the  judge  has  indi- 
cated his  determination  of  the  issues.  In  the  First 
Department  this  usually  appears  in  the  New  York 
Law  Journal.  In  other  departments  by  memorandum 
filed  or  correspondence  with  attorneys.  This  is  dan- 
gerous practice,  however,  as  the  court  may  refuse  to 
pass  thereon  after  final  submission,  (113  App.  Div. 
254,  ajf'd  188  N.  Y.  617.) 
[83] 
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5.  Submit  proposed  deei'sioai  to  judge  upon  settlemeiit. 

The  judge  may  make  findings  or  conclusions  as  requested 
by  both  parties;  and  direct  that  a  fair  copy  of  the 
decision  be  presented  for  signature.  In  this  case  it  is 
the  duty  of  the  prevailing  party  to  prepare  and  submit 
the  d«;ision  containing  findings  of  facts  and  conclusions 
of  law  in  final  form  incorporating  all  the  facts  and 
conclusions  of  law  indicated  as  found.  (§  1023,  Code.) 
The  detfeated  party  shtrald  be  careful  to  see  that  such 
of  his  proposed  findings  or  conclusions  as  are  found 
by  the  judge  are  included  in:  this  final  form  of  the 
decision. 

6.  If  usual  stay  of  execution  and  additional  time  to  make  a  case 

not  grauted  in  opinion  or  m.emorandum'  given  by  judge, 
apply  for  same  on  settlement  of  decision  or  move,  on 
notice,  for  same  before  judge  who  tried  ease. 

7.  See  that  decree  or  judgment  contains  stay  of  execution  and 

gives  additional  time  to  make  and  serve  case  or  that  time 
is  obtained  on  motion.  Draw  and  enter  order  granting 
stay  and-  additional  time  to  make  case.  Serve  same  with 
notice  of  entry  on  adversary. 

8.  When  decision  signed,  and  a  copy  thereof  served  with  notice 

of  filing,  together  with  a  copy  of  the  judgment  entered 
thereon  "with  notice  of  entry. 
Enter  in  diary: 

1.  Last  day  to  serve  and  file  ©xceptiooas  to  decision. 

Ten  days  from,  the  service  of  a  copy  of  tli%  judg- 
ment with  notice  of  entry.  (§§  994  and  1351, 
Code.) 

2.  Last  day  to  appeal  and  to  serve  proposed  ease. 

Thirty  days  from  the  service  of  a  copy  of  the 
judgfuent  and  notice  of  entry ^  unless  longer  time 
to  serve  proposed  case  granted  by  judge. 
(§  1351,  Code.    Rule  82,  G.  K  P.) 

3.  When  stay  expires. 

4.  If  judgment  is  interlocutory  —  last  day  to  move  at 

Appellate  Division  for  new  trial.      (See  §   1001, 
Code.) 

9.  Before  time  expires,  prepare  notice  of  exceptions  to  findings 

of  fact  and  conclusions  of  law. 
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This  notice  must  state  specifically  what  portion  of  the 
decision,  e.  g.,  which  findings  of  fact  and  conclusions  of 
law  are  excepted  to,  and  which  refusals  to  find  as  re- 
quested.    See  Forms,  p.  70  8,  el  seq. 
10.  Within  ten  days  after  receipt  of  judgment  with  notice  of 
entry,  file  exceptions  with  clerk  of  court  and  serve  same 
on  attorney  for  adversary.     (§  994,  Code.) 
15  to  64  of  Appeals  fircrai  Judgmemts  I   (p.  57,  supra) 
may  now  be  followed,  but  in  making  up  the  case  on 
appeal  the  following  papers  constitute  the  case: 

(See  §  997.)     As  to  order,  »e  105  App.  Div.  477. 
Statement  under  Rule  41. 
Xotice  of  appeal. 

Pleadings  and  all  papers  on  file  with  the  judgment 
roll,     in    chronological    sequence    as    they 
appear  in  the  action,  viz. : 
Summons. 
Complaint. 
Answer. 
Reply. 

Order  of  reference  (if  any). 
Report  of  referee  (if  any). 
Decision. 
Requests  to  find. 
Judgment. 
Notice  of  exceptions. 

And  any  other  papers  used. 

Case : 

Evidence. 
Exhibits. 

The  case  must  also  contain  a  state- 
ment that  it  contains  all  the  evi- 
dence taken  upon  the  trial  of  the 
action. 

Stipulation  settling  case.  1  See  Forms, 
Order  settling  case.  Jp.  73,  et  seq. 

Stipulation  waiving  certification 

or 
Certificate  of  the  derk  of  the  court. 
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Stipulation  Waiving  Certification 

Pursuant  to  Section  3301  of  the  Code  of  Civil  Procedure, 
it  is  hereby  stipulated  that  the  foregoing  consists  of 
true  and  correct  copies  of  the  notice  of  appeal,  the  judg- 
ment roll,  and  case  and  exceptions  as  settled,  decision, 
proposed  findings  of  fact  and  conclusions  of  law,  ex- 
ceptions to  findings  and  decisions*  and  the  whole  thereof, 
now  on  file  in  the  office  of  the  Clerk  of  the  County  of 
{New  York;)  and  certification  thereof  by  the  Clerk, 
pursuant  to  Section  1353  of  the  Code  of  Civil  Pro- 
cedure is  hereby  waived. 
Dated,  {New  York,  September  21,  1916.) 

{BUDD  &  BUDD,) 

Attorneys  for    (pZam/ij9^) -appellant. 
{FRED  CHOATE,) 

Attorney  for  {defendamt)-T6sponAen.\.. 

Opinion  of  the  court  or  referee  or  affidavit  of  no  opinion. 
Order  filing  record  in  Appellate  Division. 

This  order  is  necessary  only  in  appeals  heard  on  a 
case  and  exceptions. 

Order  Directing  Filing  of  Return 

Pursuant  to  .Section  1353  of  the  Code  of  Civil  Procedure, 
it  is  ORDERED  that  the  foregoing  printed  record 
be  filed  in  the  office  of  the  Clerk  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  of  the  State  of  New  York 
in  and  for  the  First  Department. 
Dated,  {New  York  City,  September  27,  1916.) 
{GEORGE  V.  MULLAN,) 
Justice  of  Supreme  Court,  State  of  New  York. 

*  Insert  any  other  papers  not  part  of  the  judgment  roll,  but  included  in 
the  printed  case. 
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DEMURRERS 


There  are  four  methods  of  disposing  of  the  issue  of  law  raised 
by  a  demurrer.    (See  Note  p.  416.) 

1.  Disposing  of  it  as  the  trial  of  issue  of  law. 

2.  As  a  contested  motion.     (§  976,  Code.) 

3.  Motion  for  judgment  on  the  pleadings.     (§  547,  Code.) 

4.  Motion  on  the  ground  that  the  demurrer  is  frivolous.     (§  537, 

Code.) 

If  method  No.  1  (i.  e.,  treating  it  as  the  trial  of  an 
issue  of  law)  is  followed,  the  party  may  appeal  not  from 
the  order  or  decision,  but  only  from  the  interlocutory  or 
'final  judgment  or  both. 

If  method  l^o.  2,  3  or  4  is  followed,  the  party  can 
appeal  directly  from  the  "  order  "  or,  if  there  be  a  judg- 
ment, then  from  the  judgment,  or  from  both  judgment 
and  order. 

If  the  first  method  is  pursued,  the  following  hints  (III) 
may  be  followed,  but  if  method  two,  three  or  four  is  pur- 
sued, the  following  hints  (III)  do  not  apply. 
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Supreme  Court,  Special  Term,  to  Appellate  Division 

The  "  order  "  or  "  decision  "  overruling  or  sustaining  a 
demurrer  upon  the  trial  of  an  issue  of  law  after  service 
of  a  notice  of  trial,  is  not  appealable. 

An  appeal  can  be  taken  from  the  interlocutory  judgment 
entered  thereon.  The  party  can,  however,  appeal  from 
the  final  judgment  and  specify  the  interlocutory  judg- 
ment in  the  notice  of  appeal  and  thus  appeal  from  both. 
The  usual  practice  if  this  method  is  pursued,  is  to 
appeal  from  the  interlocutory  judgment. 

"Where  the  interlocutory  judgment  overrules  the  demurrer 
with  leave  to  plead  upon  terms  the  question  arises,  what 
step  should  be  taken  where  the  attorney  does  not  wish  to 
plead  but  desires  to  appeal  from  interlocutory  judgment 
and  herein  two  cases  arise: 

(A.)  Where  a  demurrer  to  a  complaint  is  overruled 
and  leave  given  to  answer  upon  terms  with  a  direction 
that  final  judgment  be  entered  upon  failure  to  comply 
therewith. 

In  this  event  the  practice  is  to  obtain  by  written  stip- 
ulation extension  of  time  of  appellant  to  plead  until 
twenty  days  after  the  entry  of  the  order  on  the  deter- 
mination of  the  appeal. 
(B.)   (See  page  &3.) 
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Extending  Time  to  Answer  Pending  Appeal 


FORM  NO.  1 
Stipulation  Extending  Time  to  Answer  Fending  Appeal 

NEW  YOEK  SUPREME  COUET, 

(Erie)  County. 


(HARRY  C.  80MER,) 

Plaintiff, 
against 

{THE  ASSOCIATED  PRINTERS,) 

Defendant. 

Interlocutory  judgment  having  been  entered  herein  on  the 
(10th)  day  of  (May,  1916)  overruling  the  demurrer  of  the 
defendant  to  the  complaint  herein  with  leave  to  the  defendant  to 
withdraw  the  demurrer  and  answer  within  twenty  days  upon  pay- 
ment of  costs  and  providing  that  in  default  of  compliance  by  the 
defendant  with  the  terms  of  said  interlocutory  judgment,  final 
judgment  should  be  entered  against  the  defendant  for  the  relief 
demanded  in  the  complaint;  and  the  defendant  having  appealed 
to  the  Supreme  Court,  Appellate  Division,  {Fourth)  Department, 

It  is  hereby  stipulated  that  the  defendant  herein,  {The  As- 
sociated Printers,)  may  have  twenty  days  from  the  entry  and 
service  of  judgment  on  the  final  determination  of  the  Supreme 
Court,  Appellate  Division,  {Fourth)  Department,  in  this  actiom 
in  which  to  serve  its  answer  to  the  com.plaint  of  the  plaintiff 
herein. 

And  it  is  further  stipulated  and  agreed,  that  all  proceedings 
herein  be  stayed  pending  the  determination  of  said  appeal  and 
until  the  entry  and  service  of  said  judgment. 

It  is  expressly  understood  and  agreed  that  the  above  stipu- 
lation is  made  with  the  agreement  and  understanding  that  said 
appeal  shall  be  argued  at  the  first  day  of  the  next  term  of  said 
Supreme  Court,  Appellate  Division,  {Fourth)  Department,  to 
wit,  the  (2^^J)  day  of  {October,  1916)  or  as  soon  thereafter  as 
counsel  can  be  heard. 

Dated,  (May  26,  1916.) 

(H.  B.  BUTTERFIELD,) 

Attorney  for  (Plaintiff,) 
(CAREY  &  COOKE,) 

Attorneys  for  (Defendant.) 
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In  case  the  attorney  refuses  to  so  stipulate  some  attorneys  claim 
a  stay  of  entry  of  judgment  pending  the  appeal  and  entry  of  an 
order  on  the  determination  thereof  is  the  proper  practice,  since 
an  extension  of  time  to  answer  obtained  from  the  court  is  incon- 
sistent with  the  interposition  of  the  demurrer  and  appeal  there- 
from, nevertheless  most  attorneys,  failing  to  obtain  extension  to 
answer  by  consent  as  above,  obtain  from  the  court  an  extension 
of  time  to  answer  until  twenty  days  after  the  entry  of  an  order 
on  the  determination  of  the  appeal  from  the  interlocutory 
judgment. 


FORM  NO.  2 

Order  Granting  Stay  Pending  Appeal  from  Interlocutory  Judgment 

Overruling  Demurrer 

SUPREME  COURT, 
(Erie}  County. 

(THE  LOCKWOOD  COMPANY,) 

Plaintiff, 
against 

{FRANK  PRYOB  &  CALVIN  MOTT,) 

Defendants. 

Upon  reading  and  filing  the  annexed  affidavit  of  (Frank 
Pryor,)  defendant  herein,  verified  (July  28,  1916),  and  on  read- 
ing the  supplemental  summons  and  complaint  herein;  the 
demurrer  interposed  thereto  by  the  above  named  defendant;  the 
decision,  findings  and  order  of  Hon.  (Louis  W.  Marcus),  over- 
ruling the  same,  and  interlocutory  judgment  entered  thereon,  in 
(Erie)  County  Clerks's  Office,  (July  9,  1916,)  and  the  proposed 
notice  of  appeal  from  said  judgment,  to  be  taken  by  said  defend- 
ants:, and  on  motion  of  (Charles  Kelsey,)  of  counsel  for  said 
defendants,  it  is 

ORDERED,  that  aU  proceedings  under  and  pursuant  to  said 
interlocutory  judgment  be  and  the  same  are  hereby  stayed  until 
the  determination  of  said  appeal  therefrom,  and  an  entry  of  an 
order  thereon  without  security.     And  it  is  further 

ORDERED,  that  should  the  said  appeal  be  affirmed  or  dis- 
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missed,  in  either  such  event,  the  time  of  the  defendants  to  serve 
their  answer  to  the  (supplemental)  complaint,  herein,  is  hereby 
extended  to  and  until  twenty  days  after  the  entry  of  the  order 
of  the  Appellate  Division,  on  the  determination  of  the  said  appeal 
herein. 

(CHARLES  A.  POOLEY,) 

J.  S.  C. 
(July  28,  1916.) 


FORM  NO.  3 

Affidavit  on  Application  for  Stay  Pending  Appeal 

SUPEEME  COUET, 
(Erie)  County. 

(THE  LOCKWOOD  COMPANY,) 

Plaintiff, 
against 

(FRANK  PRYOB  &  CALVIN  MOTT,) 

Defendants. 
^ J 

STATE  OF  NEW  YOEK,  1 
County  of  (Allegany,)        j 

(FRANK  PRY  OR,)  being  duly  sworn,  deposes  and  says:  That 
he  resides  at  (Albion,  New  York,)  and  is  (an  attorney  and  cownr- 
selor-at-law,  having  an  office  for  the  practice  of  law  at  Albion, 
aforesaid;)  that  deponent  is  one  of  the  defendants  in  the  above 
entitled  action,  and  has  had  a  personal  knowledge  of  all  proceed- 
ings heretofore  had  herein;  that  deponent  on  the  (12th)  day  of 
(July,  1916)  served  a  notice  of  appeal,  herein,  to  the  Appellate 
Division,  from  the  interlocutory  judgment  entered  upon  the  de- 
cision of  Mr.  Justice  (Louis  W.  Marcus,)  overruling  the  demur- 
rer to  the  (supplemental)  complaint  herein  entered  in  the  office 
of  the  Clerk  of  (Erie)  County,  on  the  (9^)  day  of  (July,  1916  ;) 
that  said  judgment  provides  that  said  demurrer  be  overruled  with 
leave,  however,  to  said  defendants  (Frank  Pryor  arid  Calvin 
Mott,)  within  twenty  days  after  the  service  of  a  copy  of  said 
interlocutory  judgment,  on  payment  of  costs  of  said  demurrer. 
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to  answer  the  {supplemental)  complaint  herein;  and  in  case  of 
failure  of  said,  defendants  to  comply  with  the  terms  of  said  judg- 
ment, said  plaintiff  should  be  entirely  entitled  to  final  judgment 
to  be  determined  and  entered  according  to  law;  that  a  copy  of 
said  interlocutory  judgment  with  a  notice  of  the  entry  thereof, 
was  served  on  the  attorney  for  said  defendants  on  the  {IQth)  day 
of  {Jvly,  1916.) 

Deponent  further  says,  that  said  demurrer  was  taken  to  said 
(^supplemental)  complaint,  upon  the  ground  that  it  appears  on  the 
face  thereof,  that  {there  is  a  defect  in  the  parties  defendant,)  and 
also  upon  the  ground  that  said  {supplemental)  complaint  does  not 
state  a  cause  of  action  against  defendant; 

Deponent  further  says,  that  in  his  opinion  after  an  examination 
of  the  authorities,  he  believes  that  said  demurrer  was  well  taken, 
that  there  is  a  fair  reason  to  believe  that  said  demurrer  will  be 
sustained  upon  said  appeal  to  said  Appellate  Division.  That  m 
case  said  judgment  is  affirmed  or  the  appeal  is  dismissed,  the  de- 
fendant intends  in  good  faith  to  answer  on  the  merits-  of  the  case 
and  that  deponent  has  fully  and  fairly  stated  the  case  to  {Robert 
Taylor,)  one  of  his  attorneys  of  record  herein  who  resides  at  (155 
West  Fifty-eighth  street  in  the  Borough  of  Manhattan,  City  of 
New  York,)  and  that  defendants  have  a  good  and  substantial 
defense  to  the  cause  of  action  pleaded  in  the  complaint  or  some 
part  thereof  upon  the  merits  as  he  is  advised  by  his  said  counsel 
after  such  statement  and  verily  believes.  That  said  demurring 
defendants  will  suffer  serious  inconvenience,  and  loss  if  obliged 
to  answer  said  complaint,  and  try  said  action  prior  to  the  deter- 
mination of  said  appeal  upon  said  demurrer;  {that  a  very  large 
sum  of  WMney  is  involved  as  well  as  the  personal  honor  and  reputor 
tion  of  said  deceased  defendant),  and  therefore  this  deponent  prays 
for  an  order  staying  all  proceedings  as  to  said  demurring  defend- 
ants herein,  pending  and  under  said  appeal,  in  order  that  the  de- 
fendant may  not  be  prejudiced  by  any  proceedings  that  the  plain- 
tiff might  take  under  the  judgment  he  has  recovered,  and  that  said 
stay  be  granted  vnthout  security.  And  deponent  also  prays  for  an 
order  granting  the  defendant  twenty  days  from  and  after  the  entry 
and  service  of  an  order  of  the  Appellate  Division,  upon  such 
appeal,  in  which  to  answer  the  supplemental  complaint  of  the 
plaintiff  in  the  event  that  the  appeal  be  affirmed  or  dismissed. 
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No  previous  application  has  been  made  to  any  court  or  judge 
for  the  order  asked  for  herein. 

(FRANK  PRYOR.) 

Sworn  to  before  me  thia 

(28th)  day  of  (July,  1916.) 
(JAMES  HOOD,) 

Notary  Public, 

(Alleghany)  County. 
(B.)  Where  a  demurrer  to  a  counterclaim  is  overruled  and 
leave  given  to  reply.  Here  failure  to  reply  would  act  ad  an 
admission  under  §  522  of  the  Code.  The  practice  is  not  to 
obtain  a  stipulation  or  extension  but  if  the  demurrer  is  sustained 
upon  appeal,  to  look  to  the  Appellate  Division  to  give  the  per- 
mission to  reply. 

1.  Receive  decision  signed  with  notice  of  entry,  together  with  a 

copy  of  the  interlocutory  judgment  entered  therein  with 

notice  of  entry. 

Enter  in  diary  "  Last  day  to  appeal." 

Thirty  days  from  service  of  a  copy  of  the  judgnmi  with 
notice  of  entry.     (§  1351,  Code.) 

2.  If  any  memorandum  of  opinion  by  judge,  secure   copy  of 

same. 

3.  Draw  notice  of  appeal,  see  Form,  p.  712,  et  s&q. 

4.  File  notice  of  appeal  with  county  clerk.     (§  1300,  Code.) 

5.  'Serve  notice  of  appeal.     (§  1300,  Code.) 

6.  Enter  in  diary: 

Last  day  to  serve  three  copies  of  printed  papers  on 
adversary  and  to  file  with  clerk  of  the  Appellate  Division 
the  original  printed  papers  with  proof  of  service  by  affi- 
davit of  such  three  copies. 

Twenty  days  after  appeal  is  taken.     (Eule  41,  G.  E.  P.) 

7.  Prepare  papers  on  appeal  for  printer  as  follows: 

1.  Title  for  cover. 

2.  Index. 

3.  Statement  under  Eule  41. 

4.  Notice  of  appeal. 

5.  Summons. 

6.  Complaint. 

7.  Answer  (if  one). 

8.  Eeply. 
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9,  Demurrer. 

10.  Decision. 

11.  Interlooutory  judgmeait. 

12.  Stipulation  waiving  certification. 

13.  Opinion  or  affidavit  of  no  opinion.      (Rule  41,  G, 

E.  P.) 

Stipulation  Waiving  Certification 

Pursuant  to  section  3301  of  the  Code  of  Civil  Procedure,  it  is 
hereby  consented  and  stipulated  by  and  between  the  attorneys  for 
the  respective  parties  herein  that  the  foregoing  printed  papers 
constitute  the  record  on  appeal  herein  and  are  true  and  correct 
copies  of  the  notice  of  appeal  herein;  of  the  judgment  roll  entered 
in  the  office  of  the  Clerk  of  the  County  of  {New  York),  on  the 
{2tli)  day  of  {July,  1916)  upon  the  interlocutory  judgment 
(overrruling)  the  demurrer  of  the  {defendants)  to  the  {amended 
complaint)  herein,  and  of  all  the  papers  and  proceedings  used 
in  the  court  below  upon  the  hearing  of  the  demurrer,  and  now  on 
file  in  the  office  of  theClerk  of  the  County  of  {New  York)  and 
certification  thereof  pursuant  to  section  1353  of  the  Code  of  Civil 
Procedure  is  hereby  waived. 
Dated,  {July  28,  1916.) 

{JAMES  HOLT,) 

Attorney  for   {respondent). 
{ROBERT  TAYLOR,) 

Attorney  for  {appellants). 

8.  Send  papers  on  appeal  to  printer. 

9.  Receive  proof  of  appeal  book. 

10.  Submit  same  to  opposing  counsel  for  examination  and  correc- 

tion with  request  that  he  waive  certification. 

11.  Receive  proof  with  corrections  and  stipulation  to  waive  cer- 

tification. 

12.  If  attorney  refuse  to  waive  certification,  strike  out  stipulation 

in  proof  and  insert  in  place  thereof  form  of  county  clerk's 
certificate  with  instruction  to  leave  proper  blanks  for 
original  signatures  in  original  and  unknown  dates. 
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Affidavit   of  No  Opinion 

Certificate  of  Clerk 
STATE  OF  NEW  YOKK, 


rSS    " 

County  of  (New  York,) 

I,  (Willicum  F.  Schneider,)  Clerk  of  the  Supreme  Court  in 
and  for  said  county  and  Cletrk  of  the  Supreme  Court  of  said 
State,  do  hereby  certify  that  the  foregoing  consists  of  certified 
copies  of  the  notice  of  appeal  and  the  judgment  roll  on  file  in  my 
ofiice. 

IN  WITNESS  WHEKEOE  I  have  hereunto  set  my  hand  and 
afSxed  my  official  seal  this day  of ,  A.  D.,  19  . . . 

(WILLIAM  F.  SCHNEIDER,) 

Clerk. 
Affidavit  of  No  Opinion 

NEW  YOKK  SUPEEME  COUKT, 
{New  York)  County. 


{ALBERT  JAMES,) 
Plaintiff. 

vs. 


{WILLIAM  SMITH,) 
Defendant. 


STATE  OF  NEW  YORK,  T 

.  County  of  {New  York,)     J 

{Robert  Taylor),  being  duly  sworn,  says  that  he  is  the  attorney 
for  the  {plaintijf)  in  the  above  entitled  action;  that  no  opinion 
was  given  herein  by  Mr.  Justice  {Mwrcus),  the  trial  justice. 

{ROBERT  TAYLOR.) 
Sworn  to  before  me,  this  {21th) 
day  of  {July,  1916). 
{HENRY  BUNDER), 
Notary  Public, 
{N.  F.)'Co. 
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13.  Have  stipulation  waiving  certification  signed  by  respondent's 

attorney  in  three  copies. 

14.  If  respondent's  attorney  has  declined  to  sign  stipulation  waiv- 

ing certification,  have  same  certified  by  county  clerk.  (One 
csQt  a  folio,  3301  Code,  Par.  6.) 

15.  Within  20  days  after  appeal  is  taken,  serve  three  copies  of 

printed  papers  on  attorney  for  respondent  and  make  affi- 
davit of  servica  (Rule  41,  Gr.  E.  P.)  See  Rules  5  and 
6,  Pirst  Department.  In  Second  Department,  see  also 
Enumerated  Calendar  Rule. 

16.  Within  twenty  days  after  appeal  is  taken,  except  in  Fourth 

Department,  file  original  papers  on  appeal  with  proof  by 
affidavit  of  service  of  three  copies  on  adversary  with  clerk 
of  Appellate  Division. 

17.  Follow  63-64  of  Appeals  from  Judgments,  I,  p.  76,  swtpra, 

from  here  on  for  practice  as  to  placing  appeal  on  the 
calendar. 
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IV 

PROM  ORDERS  DISPOSING  OF  MOTIONS  FOR  JUDGMENT 
ON  THE  PLEADINGS 

Order  granting  or  denying  a  motion  for  judgment  on  the  plead- 
ings under  Code.     §  547  (before  entry  of  Final  Judg- 
ment) : 
Order  granting  or  denying  a  contested  motion  for  the  "  trial " 
or  "  disposition  "  of  the  issue  raised  by  demurrer.    (§  976, 
Code. )     (People  v.  Bleecher  8t.  &  F.  B.  B.  Co.,  124  N.  Y. 
Supp.  786;  National  Park  Bank  v.  Billings,  144  App. 
Div.  536) : 
Order  granting  or  denying  a  motfon  for  judgment  on  the  plead- 
ings on  the  ground  that  demurrer  is  frivolous.     (§  537, 
Code.) 
Where  the  order  grants  the  motion  for  judgment  with  leave  to 
serve  an  answer  upon  terms,  the  question  arises:     What  steps 
should  be  taken  when  the  attorney  does  not  wish  to  plead  but 
desires  to  appeal  from  the  order  and  does,  not  wish  final  judgment 
to  be  entered  until  after  the  determination  of  the  appeal.     Two 
eases  arise. 

A:  Where  the  motion  for  judgment  is  granted  with  leave 
given  to  answer  upon  terms  coupled  with  a  direction  that  final 
judgment  be  entered  upon  failure  to  comply  therewith. 

B:  Where  a  demurrer  to  a  counterclaim  ia  overruled  'on 
similar  terms  for  leave  given  to  reply.  Here  failure  to  reply 
would  act  as  an  admission  under  Code,  §  522. 

The  practice  under  "A"  is  to  obtain  by  written  stipulation 
extension  of  time  of  appellant  to  plead  until  twenty  days  after 
the  entry  of  the  order  on  the  determination  of  the  appeal. 

Forms  1,  2  &  3,  pages  89  et  seq.,  can  readily  be  adapted  for  use 
under  these  circumstances. 

The  practice  under  "  B  "  is  not  to  obtain  a  stipulation  or  exten- 
sion but  if  the  demurrer  is  sustained  upon  appeal  to  look  to  the 
Appellate  Division  to  give  the  leave  to  reply. 
4  [97] 
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Taking  Appeal 

1.  Receive  copy  of  order  (with  notice  of  entry) . 

Enter  in  diary: 

Last  day  to  appeal,  thwty  days  from  service  of  a  copy  of 
the  order  with  notice  of  entry.     (§  1351,  Code.) 

2.  If  any  mesmorandum  or  opinion  by  judge,  secure  copy  of  same. 

3.  Draw  notice  of  appeal.     (See  Form,  p.  712.) 

4.  File  notice  of  appeal  with  County  Clerk.     (§  1300,  Code.) 

5.  Serve  notice  of  appeal.     (§  1300,  Code.) 

6.  Enter  in  diary: 

Last  day  to  serve  three  copies  of  printed  papers  on 
adversary  and  to  file  with  Clerk  of  the  Appellate  Division 
the  original  printed  papers  with  proof  of  service  by  affi- 
davit of  such  three  copies. 

Fifteen  days  after  service  of  notice  of  appeal.  (Rule 
41,  G.  R.  P.) 

7.  Prepare  papers  on  appeal  for  printer. 

1.  Title  for  cover. 

2.  Index. 

3.  Statement  under  Rule  41. 

4.  Notice  of  appeal. 

5.  Order  appealed  from. 

6.  Notice  of  motion  for  judgment  on  pleadings. 

7.  Summons. 

8.  Complaint. 

9.  Answer  (if  any). 

10.  Demurrer. 

11.  Judgment. 

12.  Stipulation  waiving  certification. 

13.  Opinion    (or   affidavit   of  no   opinion).      (Rule   41, 

G.  R.  P.) 

Stipulation  Waiving  Certification 

Pursuant  to  section  3301  of  the  Code  of  Civil  Procedure, 
it  is  hereby  stipulated  that  the  papers  hereinbefore  printed 
consist  of  true  and  correct  copies  of  the  notice  of  appeal, 
the  order  appealed  from  and  of  all  the  papers  used  upon 
the  hearing  of  the  motion  upon  which  the  order  appealed 
from  was  made,  and  of  the  whole  thereof,  now  on  file  in 
the  office  of  the  Clerk  of  the  County  of  {New  Yorh). 


i-ss.: 
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Perfecting  Appeal 

Certification  thereof  in  pursuance  of  section  1353  of 
the  Code  of  Civil  Procedure  is  hereby  waived. 
Dated,  {New  York,  November  21,  1916.) 

(DILLON  &  BAND,) 
Attorneys  for  (Defendant- A ppelkmt.) 
(JOHN  C.  SHAW,) 
Attorney  for  (Flaintiff-Bespondent.) 
Opinion  (or   Affidavit    of   No    Opinion).     (Rule    41, 
G.  B.  P.) 

Affidavit  of  No  Opinion 

STATE  OF  NEW  YORK, 
County  of  (New  York,) 
(Edward  L.  Blackmcm,)  being  duly  sworn,  says:  I  am 
one  of  the  attorneys  for  the  (plaintiff)  herein.  The 
motion  appealed  from  was  argued  before  Hon.  (Edward 
B.  Pinch)  at  a  Special  Term,  (Pcurt  1)  of  the  Supreme 
Court,  held  in  and  for  the  County  of  (New  York)  in  the 
(Borough  of  Manhattan,  City  of  New  York,)  on  (Noverw- 
her  9,  1916,)  and  no  opinion  was  rendered  by  ssaA.  Justice 
on  said  motion.* 

(EDWARD  L.  BLAGEMAN.) 
Sworn  to  before  me,  this  (24i/i) 
day  of  (November,  1916.) 
(Ella  Doane,) 

Notary  Public, 

(New  York)  County. 

8.  Send  papers  on  appeal  to  printer. 

9,  Receive  proof  of  appeal  book. 

10,  Submit  same  to  opposing  counsel  for  examination  and  cor- 

rection with  request  to  waive  certification. 

11,  Receive   proof  with   corrections   and   stipulations   to   waive 

certification. 

12,  If  attorney  refuses  to  waive  certification,  strike  out  stipula- 

tion in  proof  and  insert  in  place  thereof  form  of  County 
Clerk's  Certification  with  instructions  to  leave  blanks  for 
original  signature  in  original  and  unknown  dates. 

*  "  other  than  the  following  memorandum  " : 

"  Motion  for  judgment  granted  with  costs  with  leave  to 
defendant  to  answer  on  payment  of  costs,  settle  order  on 
notice." 
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Perfecting^  Appeal 

13.  Plave  stipTiiation  waiving  ceirtifieatiom  signed  by  deponent's 

attorney  in  three  copies. 

14.  If  respondent's  attorney  has  declined  to  sign  stipulation  waiv- 

ing certification,  have  same  certified  by  County  Clerk  (one 
eent  a  folio)-.     (§  3301,  Code.) 
Follow  15  to  24  of  Hints  on  Appeal  Procedure,  V,  p.  103. 
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FROM  ORDERS 
SUPREME   COURT,   SPECIAL  TERM,  TO  APPELLATE 

DIVISION 

1.  EeceivB  copy  of  order  with  notice  of  entry. 

If  aU  papers  used  before  the  comrt  are  not  rsEvbed  in  the 
order  or  if  papers  -not  used  or  immaterial  a/re  recited 
m,ove  for  a  resettlement  of  the  order. 

2.  Consult  §§  1347-8-,  -Code,  as  to  whether  appeal  lies. 

3.  Enter  in  diary  last  day  to  ap.peaL 

Thirty  days  after  service  of  copy  of  order  amd  notice  of 
entry.     (,§  1351,  .Code.) 

4.  Draw  notice  of  appeal.      (See  Forms,  p.  712,   et  seq.   and 

§§  130O-1,  Code.) 

5.  Serve  notice  of  appeal;  obtain  ■admission  of  service. 

6.  File  notice  of  appeal  with  oonnty  clerk.     (§  1300,  Code.) 

7.  Enter  in  .diary  last  day  to  serve  ,and  file  primLted  papers 

on  appeal. 
Fifteen  days  after  service  of  notice  of  appeal.     (Rule  41, 

G.  E.  P.) 
Security  is  .not  required  to  perf&ct  the  .appeal. 

The  appeal  does  Jiot  stay  the  execution  of  the  order 
appealed  from  unless  the  court,  in  or  from  which  the 
appeal  is  taken,  or  a  judge  thereof,  makes  an  order 
directing  such  a  stay.     (See  §  1351,  Code.) 

8.  Make  up  papers  on'  appeal. 

These  should  consist  of  the  notice  of  appeal,  the  order 
appealed  from  and  all  other  papers  used  hefore  the  court 
on  the  motion;  and  recited  in  the  order  appealed  from 
(§  1353,- Code;  Rule 41,  G.  R.  P.) ;  together  with  a  copy 
of  the  opinion  of  the  court  'below,  or  an.  affidavit  that  no 
opinion  was  given,  or  that  a  copy  could-  not  be  procured. 
(Rule  41,  G.  R.  P.)  Each-  affida-dt  or  other  paper  printed 
upon  an  appeal  from  an  order  must  be  p.ijeeeded  by  a 
description  thereof  and  must  specify  on  whose  behalf  it 
was  read ;  and  the  name  of  the  affiant  must  .be  printed  at 
[101] 
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the  top  of  each  page  containing  an  affidavit.     (Eule  43, 
G.  E.  P.) 

"Affi:davi.t  of  James  Fox,  read  in  support  of  motion." 
For  Example:     "  Complaint,  read  in  support  of  motion." 
On  an  appeal  from  an  order  granting  or  denying  a  motion 

to  strike  out  parts  of  a  pleading  as  irrelevant,  redundant 

or.  scandalous,  or  make  a  pleading  more  definite  and 

certain,  the  portion  of  the  pleading  to  which  the  motion 

relates  must  be  printed  in  italics.     (Rule  43,  G.  R  P.) 
Papers  read  in  support  of  the  motion  are  usually  printed 

first.     Although  no  statement  under  Eule  41  is  required 

it   is  frequently   inserted.     In   the   First   Department 

titles  and  verifications  must  be  printed  and  set  forth  in 

full,   but  not  so  in   Second   Department.      (32   Misc. 

165.) 
The  papers  may  be  printed  in  the  following  order: 

Index. 

Notice  of  appeal. 

Order  appealed  from. 

iN^otice  of  motion  or  order  to  show  cause. 

Affidavits,  pleadings  or  other  papers  used  before  the 
court  below. 

(Where  voluminous  documents  have  been  used  which 
are  material  only  ,as  to  the  fact  of  their  existence  or 
as  to  a  small  part  of  their  contents,  the  parties  may, 
by  stipulation,  or  the  court  or  judge  may,  upon  notice, 
settle  a  statement  respecting  the  same  or  the  parts 
thereof  to  be  returned  upon  the  appeal-  from  the  order, 
to    be    used    in    place    of    the   original    documents. 

(Eule  34,  G.  E.  P.) 

Certificate  of  clerk,  or 

Stipulation  that  papers  are  true  copies  of  the  paper 
used  in  the  court  below,  and  waiving  certification. 

©pinion-  or  affidavit  of  no  opinion. 

Stipulation  Waiving  Certification 

Pursuant  to  section  3301  of  the  Code  of  Civil  Procedure, 
it  is  hereby  stipulated  that  the  papers  as  hereinbefore 
printed  consist  of  true  and  correct  copies  of  the  notice 
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of  appeal,  tbe  order  appealed  from  and  all  the  papers 
used  before  the  court   (judge  or  justice)   below  upon 
the  motion,  and  the  whole  thereof  now  on  file  in  the 
office  of  the  clerk  of  the  county  of  (New  York.) 
Certification  thereof,  pursuant  to  section  1353  of  the  Code 

of  Civil  Procedure,  is  hereby  waived. 
Dated,  (December  20,  1915.) 

(MORTIMER  MORTON,) 

Attorney  for  Defendant-Appellant. 
(CHARLES  FROTHINGHAM,) 

Attorney  for  Plaintiff-Respondent. 

9.  Send  papers  on  appeal  to  printer  and  receive  proof. 

10.  Submit  proof  to  attorney  for  respondent  for  corrections. 

11.  Receive  proof  with  adversary's  corrections. 

12.  Have  papers  on  appeal  printed.      (Rule  43,  G.  R.  P.) 

13.  Submit  three  copies  of  printed  papers,  with  blanks  for  sig- 

natures, to  attorney  for  respondent,  and  have  stipulation 
waiving  certification  signed. 

14.  If  respondent's  attorney  refuses  to  so  stipulate  have  papers 

certified   by   the  clerk   and   apply   on   afiidavit   to   court 
ex  parte  for  extension  of  time  to  file  papers  on  appeal. 

15.  Before  time  expires :  * 

(1)  Serve  three  copies  of  printed  papers  on  appeal  on 

respondent's  attorney,  and  receive  admission  of 
service,  or  make  affidavit  of  service.  (Rule  41, 
G-.  R.  P.;  Rule  IV,  App.  Div.,  First  Dept.) 

(2)  File  one  copy  of  original  printed  papers  on  appeal, 

with  proof  of  service  of  three  copies,  together  with 

the    required    number    of    copies,    with    clerk    of 

Appellate  Division. 
In  First  Dept.  it  is  customary  to  file  the  nineteen 

copies  with  notice  of  argument  and  note  of  issue. 

The  nineteen  copies  nrnst  be  filed  at  least  eight  days 

before  the  day  for  which  appeal  is  noticed  for 

argument.      (Rule  IV.) 
In  the  Second  Dept.  seventeen  copies  of  papers  on 

appeal  must  be  delivered  to  the  clerk  before  the 

commencement  of  argument. 

*  Consult  special  rules  of  each  Department. 
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In  Third  IDept.  thirteen  copies  must  be  delivered  in 

the  same  way. 
In  Fourth  Dept.  sixteen  copies  mvist  be  filed  at  least 

eight  days  before  day  for  which  appeal  is  noticed. 

16.  Enter  in  diary  the  following  dates: 

(1)  Next  motion  day  on  which,  appeal  can  be  heard : 
First  Department. On  the  first  and  third  Fridays 

succeeding  first  and  third  Monday  of  the  month. 

(Eule  II,  First  Bept.) 
Last   day  to  file  notice  of  argument  and  nineteen 

copies  of  printed  papers. 
Eight  days  before  day  for  which  cause  is  noticed. 

(Eule  4,  First  D.ept.) 

(2)  Second    Department. —  On    the    first    Monday    and 

second  Friday  of  the  term.      (Eule  4.) 
Third  Department. —  On  the  first  day  of  the  term  or 

any  succeeding  Tuesday.      (Eules  1  and  2.) 
Fourth  Department. —  On  the  first  day  of  the  term. 
(Eule  13.) 
Submission  of  appeals  from  the  non-enumerated  cal- 
endar will  be  received  on  any  day  during  the 
term. 

(3)  Last  day  to  serve  notice  of  argument. 

Eight  days  before  day  for  which  cause  is  noticed. 
This  should  be  done  earlier,  as  the  last  day  to 
file  the  notice  of  argument  with  proof  of  service 
expires  on  this  day. 

(4)  Last  day  to  file  note  of  issue. 

Eight  days  before  day  for  which  cause  is  noticed. 
(Eule  39,  G.  E.  P. ;  Eule  4,  First  Dept. ;  Eule  7, 
Second  Dept. ;  "  Notice  to  attorneys,"  Third 
Dept. ;  in  the  Fourth  Dept.  special  attention  is 
called  to  Eule  1.) 

11.  Prepare  notice  of  argument. 

18.  Serve  notice  of  argument  and  obtain  admission  of  service. 
At  least  eight  days  before  the  co-mmencemeni  of  the  term 
for  which  case  is  noticed.      (Eule  ^9,  G.  E.  P.) 
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19.  Draw  note  of  issue  stating  date  upon  which  notice  of  appeal 

was  served.  If  the  appeal  is  in  the  Second,  Third  or 
FofurHh  Departments,  it  must  iilso  state  that  the  cause  is  to 
be  placed  xcpon  the  non-enumerated  calendar.  (Rule  7, 
Second  Dept.-;  Eule  1,  Third  Dept. ;  Exde  1,  Fourth 
DepL) 

20.  Before  time  expires  file  note  of  issue;   and  in  the  First 

Department  file  also  nineteen  copies  of  printed  papers, 
and  notice  of  argument  with  proof  of  service. 
Eight  days  before  connmencement  of  the  term  for  which 
case  is  noticed.  (Rule  39,  G.  R.  P. ;  Rule  4,  First 
Dept. ;  Rule  7,  Second  Dept. ;  "  Notice  to  Attorneys," 
.Third  Dept.;  Rule  1,  Fourth  Dept.) 

21.  Prepare  and  print  points.     (See  Rule  43,  G,  R.  P.) 

As  to  form,  citations,  quotation  of  statutes,  and  endorse- 
ment of  name  of  counsel  who  is  to  make  argument,  see 
Rule  X,  Second  Dept. ;  Rules  9  and  10,  Third  Dept. ; 
Rules  10  and  11,  Fourth  Dept. 

22.  If  cause  is  not  to  be  argued  on  day  noticed  for,  obtain  writ- 

ten stipulation  setting  cause  down  for  subsequent  motion 
day,  and  file  same  on  the  day  prior  to  that  for  which  cause 
was  noticed.  (In  the  First  Department  this  stipulation 
must  be  filed  before  3  p.  m.,  Rule  IV.  In  the  Second 
Department,  before  1  p.  m.,  but  for  a  day  not  later  than 
the  first  week  of  the  term ;  Rule  V.)  (See  Rule  6,  Third 
Dept.,  and  Rules  12  and  13,  Fourth  Dept.,  as  to  exchange 
of  cases  and  other  matters.) 

23.  Attend  for  argument: 

Before  argument: 

Deliver  copies  of  printed  papers  to  clerk. 

!N"ote. —  In  First  Dept.  these  papers  are  already  on  file ; 
in  Second  Dept.,  sixteen  copies ;  in  Third  and  Fourth 
Depts.,  thirteen  copies. 

Deliver  copies  of  points  to  clerk: 

In  First   and   Second  Depts.,   seventeen   copies;   in 
Third  and  Fourth  Depts.,  thirteen  copies. 
Deliver  three  copies  of  points  to  respondent's  counsel. 
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24.  Argument. 

In  the  First  Department  not  more  than-  fifteen  minutes 

'  will  be  allowed  to  each  side.       (Rtde  III.)      In  the 

other,  departments  not  more  than  thirty  minutes  will  be 
allowed.  In  the  First  Department  appeals  from  orders 
which  have  been  placed  on  the  calendar  may,  with  the 
approval  of  the  court,  be  submitted  on  any  day  by 
delivering  to  and-  leaving  with  the  clerk  the  requisite 
number  of  copies  of  the  points.     (Rule  III.) 
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PROM  SURROGATE'S  COURT 

The  determination  of  the  rights  of  the  parties  to  a  special 
proceeding  in  a  surrogate's  court,  is  a  decree. 

A  direction  of  a  surrogate's  court  made  or  entered  in  writing 
and  not  included  in  a  decree,  is  an  order. 

An  appeal  may  be  taken  in  the  following  instances : 

1.  From  a  decree  made  after  a  case  has  been  tried  by  the 

surrogate  himself. 

2.  From  a  decree  in  a  case  in  which-  the  surrogate  tried 

the  case  with  the  aid  of  testimony  taken  for  him  by 
a  referee. 

3.  From  a  decree  in  either  of  the  above  instances  where 

the  surrogate  directs  findings  of  fact  and  conclusions 
of  law  to  be  made. 

4.  From  a  decree  based  on  a  report  made  after  a  trial 

had    before    a    referee   with    power    to   hear    and 
determine. 

5.  From  a  decree  after  trial  before  the  surrogate  with  the 

aid  of  a  jury  in  the  surrogate's  court. 

6.  From  a  decree  in  a  case  in  which  the  surrogate  sends 

the  issues  to  the  Supreme  Court  to  be  tried  before 
a  jury. 

7.  From  an  order  of  the  surrogate. 

8.  From  -an  order  of  the  surrog3;te  based,  on  a  transfer  tax 

appraiser's  report. 
It  would  be  unwise  and  without  the  scope  of  this  book  to 
set  forth  in  detail  all  the  steps  and  hints  as  to  each  and 
every  one  of  these  variations  in  the  appeal  practice.  It  has 
therefore  been-  deemed  sufficient  to  take  the  instance  of  an 
appeal  from  the  surrogate's  decree  after  the  trial  of  an 
issue  before  liim  without  a  jury  as  a  general*  guide. 
Another  reason  for  pursuing  this  course  is  that  there  is  as 
yet  no  common  practice  established  in  regard  to  some  of 
these  various  ap'peals;  the  law  being  now  in  a  state  of 
development  necessitated  by  the  recent  changes  in  the  sur- 
rogate's court  practice.  (See  decision  of  Surrogate 
[107] 
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Fowler  in  the  Matter  of  Fanny  M.  Dorsey,  N.  Y.  Law 
Journal,  April  21,  1916.) 

On  appeals  from  orders  of  the  surrogate  the  Hints  on  Appeal 
Procedure  from  Orders  of  the  Supreme  Court,  may  be 
consulted  and  assistance  obtained  therefrom». 

It  would  seem  to  be  the  practice  wtere  a  case  is  heard  by  a 
referee  to  hear  and  determine,  to  have  the  referee  make 
findings  of  fact  and  conclusions  of  law.  Exceptions 
thereto  and  to  refusals  to  find  are  filed  and  thereupon  the 
surrogate  makes  a  decision  without  specific  findings  of  fact 
or  conclusions  of  law,  upon  which  the  decree  is  entered. 

For  convenience,  section-  2536,  C.  C.  P.,  is  here  set  forth: 
"  In  a  special  proceeding  other  than  one  instituted  for 
prohate  of  a  will  and  subject  to  -the  right  of  trial  by  jury 
of  any  question  of  fact  the  surrogate  may,  in  his  dis- 
cretion, appoint  a  referee  to  take  and  report  to  the  surro- 
gate the  evidence  upon  the  facts,  or  upon  a  specific  ques- 
tion of  fact ;  to  examine  an  account  rendered ;  to  hear  and 
determine  all  questions,  arising  upon  the  settlement  of 
such  an  aeeomnt,  which  the  surrogate  has  power  to  deter- 
mine; and  to  make  a  report  thereon;  subject,  however,  to 
confirmation  or  modification  -by  the  S'urrogate.  But  no 
referee  to  examine  an  account  rendered,  whether  inter- 
mediate or  final,  or  to  hear  and  determine  all  questions 
arising  upon  the  settlement  of  such  an  account,  shall  be 
appointed  where  the  estate  or  fund-  does  not  exceed  one 
thousand  dollars  in  value,  or  in  any  case,  where  -the  item 
or  items  in  such  account  to  which  objections  have  been 
made  do  not  aggregate  more  than  two  hundred  dollars. 
Such  a  referee  has  the  same  power,  and  is  entitled  to  the 
same  compensation  as  a  referee  appointed  by  the  Supreme 
Court,  for  the  trial  of  an  issue  of  fact  in  an  action;  and 
the  provisions  of  this  act,  applicable  to  a  reference  by  the 
Supreme  Court,  apply  to  a  reference,  made  as  pre- 
scribed in  this  section,  so  far  as  they  can  be  applied  in 
substance  without  regard  to  the  form  of  proceeding.  The 
surrogate  of  the  county  of  New  York  may,  on  the  written 
consent  of  all  the  parties  appearing  in  a  probate  case, 
appoint  a  referee,  or  may,  in  his  discretion,  direct  an 
assistant  to  take  and  report  the  testimony,  but  without 
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authority  to  pass  upon  the  issues  involved  therein.  Unless 
a  referee's  report  is  passed  upon  and  confirmed,  approved, 
modified  or  rejected  by  a  surrogate  within  ninety  days 
after  it  has  been  submitted  to  him,  it  shall  be  deemed  to 
have  been  confirmed  as  of  course  and  a  decree  to  that  effect 
may  be  entered  by  any  party  interested  in  the  proceeding 
upon  two  days^  notice." 

The  following  quotation  from-  Matter  of  Yetta,  44  App.  Div. 
406,  is  given  withou't  attempting  to  state  how  much  of 
that  decision  still  regulates  the  practice. 

Section  *  2545  of  the  Code  of  Civil  Procedure  provides: 

"An  exception  may  be  taken  to  a  ruling  by  a  surro- 
gate, upon  the  trial  by  him  of  an  issue  of  fact,  including  a 
finding,  or  a  refusal-  to  find,  upon  a  question  of  fact,  in  a 
case  where  such  an  exception  may  .be  taken  to  a  ruling  of 
the  court  upon  a  trial  without  a  jury  of  an  issue  of  fact 
as  prescribed  in-  article  third  of  title  first  of  chapter  tenth 
of  this  act.  *  *  *  Upon  such  a  trial  the  surrogate 
must  file  in  his  ofiice  his  decision  in  writing,  which  must 
state  separately  the  facts  found  and  the  conclusions  of  law. 
Either' party  may,  upon  the  settlement  of  a  case,  request 
a  finding  upon  any  question  of  fact,  or  a  ruling  upon  any 
question  of  law;  and-  an  exception  may  be  taken  to  such 
a  finding  or  ruling,  or  to  a  refusal  to  find  or  rule  accord- 
ingly. An  appeal  from  a  decree  or  an  order  of  a  surro- 
gate's court  brings  up  for  review  by  each  court  to  which 
the  appeal  is  carried  each  decision  to  which  an  exception 
is  duly  taken  by  the  appellant  as  prescribed  in  this 
section." 
Section  f2546  of  the  Code  gives  the  surrogate  authority, 
in  a  special  proceeding  other  than  one  instituted  for  pro- 
bate or  revocation  of  probate  of  a  will,  to  appoint  a  referee 
"to  take  and  report  to  the  surrogate  the  evidence  upon  the 
facts,  or  upon  a  specific  question  of  fact;  to  examine  an 
account  rendered ;  to  hear  and  determine  all  questions  aris- 
ing upon,  the  settlement  of  an  account,  which  the  surrogate 
has  power  to  determine;  and-  to  make  a  report  thereon; 
subject,  however,  to  confirmation  or  modification  by  the 

*  Now  embodied  in  revised  sections  2541,  2542  a,nd  2757. 
t  Now  §  2536. 
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surrogate."  The  section  further  provides  that  "  the  pro- 
visions of  this  act,  applicable  to  a  reference  by  the 
Supreme  Court,  apply  to  a  reference  made  as  prescribed  in 
this  section,  so  far  as  they  can  be  applied  in  substance 
without  regard  to  the  form  of  proceeding." 
The  meaning  of  these  provisions  seems  clear.  When 
the  surrogate  himself  takes  the  testimony  and  tries  the 
issues  of  fact,  he  must  make  a  decision  containing  specific 
findings,  and  the  appellant  must  file  the  required  excep- 
tions if  he  desires  an  effective  review.  This  also  applies 
to  a  case  where  a  reference  is  ordered  merely  to  take  and 
report  the  evidence.  The  surrogate  himself  then  tries  the 
issue,  using  the  reported  evidence  as  an  aid.  Where,  how- 
ever, a  reference  is  ordered  to  hear  and  determine,  there 
is  no  trial  of  the  issues  iDy  the  surrogate  within  the  mean- 
ing of  section  2545.  He  may  still,  it  is  true,  as  the  sec- 
tion provides,  deny  confirmation  or  m.odify  the  report. 
But  his  action  in  that  regard  is  in  its  nature  .appellate  or 
supervisory,  not  original.  In  such  cases  section  2546 
clearly  governs.  The  intention  was  to  conform  the  prac- 
tice upon  accountings  to  the  ordinary  practice  in  such 
matters  in  the  Supreme  Court.  It  certainly  was  not  in- 
tended upon  such  accountings  to  have  two  primary  trials 
—  one  by  the  referee  and  another  .by  the  surrogate,  with 
two  sets  of  findings  and  two  sets  of  exceptions.  Such  a 
view  would  deprive  section  2546  of  all  force,  would  im- 
pose upon  the  surrogate  much  of  the  very  labor  which  the 
reference  was  provided  to  save  him,  and  would  inflict  upon 
the  parties  an  unnecessary  and  useless  multiplication  of 
routine  work.  We  say  useless  -because  in  such  a  case  a 
second  set  of  exceptions  would  be  quite  needless  to  point 
out  to  the  appellate  court  the  specific  error  complained 
of.  When  the  referee  in  such  a  case  makes  separate  find- 
ings, numbering  them  properly,  and  exceptions  are  duly 
filed  to  one  or  more  of  such  findings,  the  surrogate,  upon 
the  hearing,  sustains  or  overrules  each  of  the  numbered 
exceptions  to  the  numbered  findings,  and  his  decree  there- 
upon shows  upon  its  face  precisely  what  is  the  subject  of 
further  review.  No  diflSculty  that  we  are  aware  of  has 
ever  been  experienced  on  this  head  in  the  Supreme  Court, 
and  we  can  see  no  reason  why  that  practice  may  not  here, 
as  the  section  directs,  be  "  applied  in  substance." 
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VI 

FROM  DECREE  OP  SURROGATE,  NEW  YORK  COUNTY,  TO 
APPELLATE  DIVISION,  FIRST  DEPARTMENT 

The  following  is  the  procedure  to  be  followed  upon  an  appeal 
from  tlie  decree  of  a  surrogate,  after  a  trial  before  him 
without  a  jury. 

It  is  provided  by  §  2541,  Codie,  that  upon  a  trial  before  the 
surrogate  without  a  jury,  the  surrogate  must  file  in  his 
office  his  decision  in  writing  which  shall  direct  the  decree 
to  be  entered. 

The  decree  need  contain  neither  the  facts  found  or  the  con- 
clusions of  law,  and  no  party  shall  have  the  right  after 
close  of  the  -trial  to  request  a  finding  upon  any  question  of 
fact  or  a  ruling  upon  a  question  of  law.  The  one  excep- 
tion, however,  is  where  the  surrogate  directs  in  the  deci- 
sion that  the  decree  shall  contain  findings  of  fact  and  con- 
clusions of  law  (e.  g.,  see  89  Misc.  Yll).  This,  however, 
is  rare.  Therefore,  the  foUovsdng  suggested  steps  contem- 
plate that  no  such  direction  has  been  ordered  to  be  con- 
tained in  the  decision. 

The  change  in  the  law,  doing  away  with  the  necessity  of 
findings,  was  made  in  1914.  By  this  change  it  was  in- 
tended to  do  away  with  useless  findings  and  the  resulting 

•  miscarriage  of  justice  often  brought  about  by  error  in  the 
findings  or  refusals  to  find  specific  facts.  If  each  case  goes 
upon  a  general  verdict,  the  Appellate  Division  can  do 
justice. 

It  is  also  provided  by  §  2541,  Code,  that  for  the  purposes  of 
appeal,  the  decree  made  by  the  surrogate  upon  such  trial 
by  him  of  an  issue  of  fact  shall  have  the  same  effect  as 
the  general  verdict  of  a  jury  would  have  if  the  same  issues 
were  triable  before  a  court  and  a  jury  and  were  so  tried 
and  a  general  verdict  rendered  thereon. 

It  should  be  borne  in  mind  that  by  §  2763,  Code,  it  is  pro- 
vided where  an  appeal  is  taken  upon  the  facts,  the  appel- 
late court  has  the  same  power  to  decide  the  question  of 
fact  which  the  surrogate  had,  and  it  ni,ay  in  its  discretion, 
[111] 
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receive  further  testimony  or  docmmentary-  esddence.  and 
appoint  a  referee. 
The  appellate  court  may  reverse,  affirm,  or  modify,  the  decree 
or  order  appealed  from,  and  each  intermediate  order, 
specified  in  the  notice  of  appeal,  which  it  is  authorized  by 
law  to  raview,  and  as  to  any  or  all  of  the  parties;  and  it 
may,  if  necessary  or  proper,  grant  a  new  trial  or  hearing. 
Upon  an  appeal  from  a  determination  of  the  surrogate, 
made  upon  an.  application  pursuant  to  subdivision  six  of 
§  2490,  Code,  the  appellate  court  has  the  same  power  as  the 
surrogate,  and  his  determination  muBt  be  reviewed'  as  if 
an  original  application  were  made  to  that  court.  The 
decree  or  order  appealed  from  may  be  enforced,  or  resti- 
tution may  be  awarded,  as  the  case  requires,  as  prescribed 
in  title  first  of  chapter  twelfth  of  the  Code,  with  respect 
to  an  appeal  from  a  judgment. 

1.  Upon  receipt  of  decree  with  notice  of  filing  and  entry. 

Enter  in  diary: 

(1)  Last  day  to  serve  and  file  exceptions  to  decision. 

Ten  days  from  the  service  of  a  copy  of  decree 
and  notice  of  entry.     (§§  2542,  994,  Code.) 

(2)  Last  day  to  serve  notice  of  appeal.     Thirty  days 

after  service  of  a  copy  of  the  decree-  with  notice 
of  entry.     (§§  2756,  2757,  Code.) 

2.  If  any  memorandum  of  opinion  given  by  surrogate,  secure 

copy  of  same. 

3.  Order  stenographer's  minutes. 

4.  Get  exhibits. 

5.  Prepare  notice  of  appeal. 

See  §  2756,  Code;  135  iV.  Y.  413;  92  App.  Div.  462;  and 

Form,  p.  712,  et  seq. 
Each  party  who  has  appeared  in  the  special  proceedings  in 

the  Surrogate's  Court  mu^st  be  made  a  party  to  the 

appeal.     (§  2756,  Code.) 

6.  Have  amount  of  undBrtaking  fixed,  if  necessaTy.     (§§  2760, 

2761,    2762,    Code.) 

Undertaking  for  a  sum  not  exceeding  $250  is  required 
to  perfect  the  appeal  (or  in  fact  to  render  the  notice  of 
appeal   effectual   for   any   purpose),    except  where  it   is 
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especially  prescribed  by  law  that  security  to  perfect 
an  appeal  is  not  necessary.  (§  2759,  Code.)  Whether 
this  undertaking  can  be  included  in  the  undertaking  re- 
quired by  other  sections  will  be  considered  below. 
In  cases  prescribed  in  §  2760,  Code,  to  perfect  the  appeal 
and  to  stay  the  execution  of  the  decree  appealed  from, 
the  appellant  must  give  undertaking  in  the  sum  therein 
specified,  fixed  by  the  surrogate  or  by  a  judge  of  the 
appellate  court,  to  the  effect  that  if  the  decree  or  order, 
or  any  part  thereof,  is  affirmed  or  appeal  is  dismissed, 
the  appellant  will  pay  all  costs  and  damages  which  may 
be  awarded  against  him  upon  the  appeal  and  will  pay 
the  sum  so  directed  to  be  paid  or  collected,  or  as  the 
case  requires,  will  deposit  or  distribute  the  money  or 
deliver  the  property  so  directed  to  be  deposited,  dis- 
tributed or  delivered,  or  the  part  thereof,  as  to  which  the 
decree  or  order  is  affirmed. 
An  appeal  from  a  decree  or  an  order  directing  the  com- 
mitment of  an  executor,  administrator,  testamentary 
trustee,  guardian  or  other  person  appointed  by  the 
Surrogate's  Court,  or  any  attorney  or  counsel  employed 
therein,  for  disobedience  to  a  direction  of  the  surrogate, 
or  for  neglect  of  duty,  or  directing  the  commitment  of 
a  person  refusing  to  obey  a  subpoena  or  to  testify  when 
required  according  to  law,  does  not  stay  the  execution 
of  the  decree  or  order  appealed  from  unless  the  appel- 
lant gives  the  undertaking  required  by  §  2761,  which 
must  be  fixed  by  the  surrogate. 
In  the  cases  mentioned  in  §  2761,  Code,  to  stay  the  execu- 
tion of  the  decree  or  order  appealed  from,  the  appellant 
must  give  an  undertaking  in  the  sum  therein  specified, 
fixed  by  the  surrogate  or  by  a  judge  of  the  appellate  court, 
to  the  effect  that  if  the  decree  or  order  appealed  from, 
or  any  part  thereof,  is  affirmed  or  the  appeal  is  dis- 
missed, the  appellant  will,  within  twenty  days  after  the 
affirmance  or  dismissal,  surrender  himself  in  obedience 
to  the  decree  or  order  to  the  custody  of  the  sheriff  of 
the  county  wherein  he  was  directed  to  be  committed. 
An  appeal  from  a  decree  of  a  surrogate  (§  2557,  Code) 
admitting    a    will    to    probate     or    granting    letters 
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testamentary  or  letters  of  administration,  does  not  stay 
the  issuing  of  letters  where  in  the  opinion  of  the 
surrogate  manifested  by  an  order,  the  preservation  of  the 
estate  requires  that  letters  should  issue.    (§  2557,  Code.) 

An  appeal  from  a  decree  revoking  letters  testamentary, 
letters  of  administration  or  letters  of  guardianship  or 
from  a  decree  or  an  order  suspending  an  executor, 
administrator  or  guardian  or  removing  or  suspending  a 
testamentary  trustee  or  appointing  a  temporary  adminis- 
trator or  appraiser  of  personal  property,  does  not  stay 
the  execution  of  the  decree  or  order  appealed  from. 

Except  in  the  above-mentioned  cases,  a  perfected  appeal 
operates  as  a  stay  of  the  proceedings  to  enforce  the 
decree  or  order  appealed  from,  prescribed  in  §  1310  of 
the  Code,  with  respect  to  a  perfected  appeal  from  a 
judgment.     (§  2557,  Code.) 

As  to  what  court  has  jurisdiction  after  an  appeal  has  been 
perfected,  see  Matter  of  Murphy,  79  App.  Div.  541. 

7.  Prepare  undertaking  or  arrange  with  such  company  for  same. 

8.  Prepare  exceptions  to  decision. 

Since  the  amendment  of  1914,  there  is  some  doubt  as  to 
whether  exceptions  to  a  decision  not  containing  findings 
of  fact  and  conclusions  of  law  must  be  made  and  filed. 
Section  2542  provides  that  an  exception  may  be  taken 
to  a  ruling  by  a  surrogate  upon  the  trial  by  him  of  an 
issue  of  fact  in  a  case  where  such  exception  may  be 
taken  to  a  ruling  of  the  court  upon  a  trial  without  a 
jury,  of  an  issue  of  fact  as  prescribed  in  article  3d  of 
title  1st  of  chapter  10  of  the  Code.  That  article  in- 
cludes §§  992  to  1007,  inclusive,  of  the  Code,  but 
§§  992-994  only  are  applicable,  and  it  is  provided  by 
§  2542  that  the  provisions  of  that  article,  relating  to  the 
manner  and  effect  of  taking  such  an  exception,  apply  to 
sjich  a  trial  before  a  surrogate,  for  which  purpose  the 
decree  is  regarded  as  a  judgment  and  notice  of  an  excep- 
tion may  be  filed  in  the  surrogate's  office.  !N"otwith- 
standing  this  doubt,  it  is  a  safe  practice  to  file  and  serve 
a  notice  of  exception  to  the  decision.  ('See  Forms, 
pp.  708  ei  seq.) 
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9.  Before  time  expires,  serve  notice  of  exceptions  ten  days  from 
service  of  copy  of  decision  amd  notice  of  entry.  (§§  2541, 
2542,  2757,  994,  Code.) 

10.  Have  undertaking  or  undertakings  approved  as  to  form  and 

sufficiency  by  the  surrogate.     (§§  2759,  2762,  Code.) 

11.  Prepare  notice  of  appeal.     (§§  2756,  2757,  1295  to  1299, 

both  inclusive,   §§  1301  to  1303  and  §§  1305  to  1309, 
Code,  both  inclusive.) 

12.  File  undertaking  and  notice  of  appeal  in  office  of  the  clerk 

of  the  surrogate's  court  before  time  to  do  so  expires. 
Thirty  days  after  service  of  decree  and  notice  of  entry. 
(§§  2756,  2759,  2762,  Code.) 

13.  Apply  for  additional  time  to  make  and  serve  case  upon  set- 

tlement of  decision  and  decree. 

14.  Enter  order  granting  additional  time. 

15.  Serve  order  vyith  notice  of  entry. 

16.  Serve  notice  of  appeal  and  copy  of  undertaking  with  notice 

of  filing  on  respondent's  attorney  before  time  to  do  so 
expires. 

Thirty  days  after  service  of  decree  and  notice  of  entry. 
(§§  1307,  2756,  Code.) 

17.  Enter  in  diary  last  day- for  respondent  to  except  to  sureties. 

Ten  days  after  filing  of  undertaking.  (Eule.l7,  Surr. 
Ct.  N.  T.  Co.) 

18.  Receive  notice  of  exception  to  sureties. 

19.  Enter  in  diary  last  day  for  sureties  to  justify. 

Ten  days  after  notice  of  exception  is  received.  (Rule  17, 
Surr.  Ct.,  N.  Y.  Co.) 

20.  Prepare  notice  of  justification. 

Five  days'  notice  must  he  given.  (Justification  is  had 
before  a  surrogate  or  a  clerk  designated  for  that 
purpose. ) 

21.  Serve  notice  of  justification. 

22.  Enter  in  diary  date  of  justification. 

23.  Attend  upon  justification. 

24.  If  sureties  found  sufficient,  have  allowance  endorsed  on  under- 

taking, or  copy.     (§  2762,  Rule  17,  Surr.  Ct.,  N".  Y.  Co.) 

25.  Serve    notice    of    allowance    upon    attorney    for    exceptant. 

(Rule  17,  Surr.  Ct,  K  Y.  Co.) 

26.  See  whether  respondent  has  filed  a  transcript  of  the  decree 

in  county  clerk's  office  and  docketed  same.      (§§   2499, 
2551,  Code.) 
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27.  If  extension  of  time  to  make  and  serve  case  needed,  or  if 

extension  hj  stipulation  has  been  liad  and  furtker  time  is 
needed,  ask  adversary  to  stipulate  for  same  three  days 
before  time  to  serve  ease  e(xpires.  This  is  very  important, 
as  the  court  rules  provide  that  "no  order  extending  the 
time  to  serve  a  case,  or  the  time  within  wMch  the  amend- 
ments thereto  may  be  served,  shall  be  made,  unless  the 
party  applying  for  such  order  serve  a  notice  of  two  days 
upon  the  adverse  parties  of  his  intention  to  apply  therefor, 
stating  the  time  and  place  of  making  such  application." 
(See  Eules  32  and  33,  G.  R.  P.) 

28.  If  extension  by  stipulation  refused,  apply  to  surrogate  for 

same  on  two  days'  notice.  (Rule  32,  G.  E.  P. ;  §§  781, 
783,  Code.    See  25  How,  Pr.  438.) 

29.  Obtain  order  extendimg  time  and  serve  same  with  notice  of 

entry. 

30.  Get  opinion  or  memorandum  of  surrogate,  if  one  filed,  or 

make  affidavit  that  none  was  given,  or  if  given  that  copy 
cannot  be  procured.      (Rule  41,  G.  R.  P.) 

31.  Receive  stenographer's  minutes  of  trial. 

32.  Determine  at  this  point  whether  the  appeal  is  to  be  treated  as 

an  enumerated  or  a  non-enumerated  motion  and  whether  a 
case  is  necassary.  (See  Rule  38,  G.  R.  P.,  §§  2542,  2757, 
Code.) 

33.  When  necessary  prejiare  proposed   case  before  time  to  do 

so  expires. 

§§  1353,  997  and  2757,  Code;  Rules  32,  33,  34,  41, 
G.  R.  P.  As  to  whether  a  case  is  necessary,  e.  g.,  where 
the  appellant  is  satisfied  vsdth  tlie  rulings  made  on  the 
trial  (and  with  the  findings  of  fact,  if  any  there  be) 
and  desires  only  to  review  the  conclusions  of  law  based 
thereon,  see  §  998,  Code,  103  N.  Y.  658;  11  App.  Div. 
316. 

The  Appellate  Division  assumes  in  such  a  case  that  there 
was  no  evidence  from  which  any  other  facts  could  have 
been  found.     (135  N.  T.  20-9 ;  147  N.  Y.  580.) 
The  case  must  contain; 

All  the  evidence  by  question  and  answer,  the  rulings  of 
the  court  and  the  exceptions  of  all  the  parties. 
(G.  R.  P.  34.    But  see  92  Misc.  47,  and  p.  160.) 

So  much  of  the  evidence  and  other  proceedings  upon  the 
trial  as  is  necessary  to  present  the  questions  of  law  upon 
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which,  exceptions  were  taken  at  the  trial  and  also  the 
exceptions  taken  by  the  party  making  the  case ; 

So  much  of  the  evidence  as  is  material  to  the  questions 
to  be  raised ;  and  if  the  question  of  weight  of  eividenee 
is  to  be  reviewed,  a  statement  that  the  case  contavns 
all  the  evidence  taken  on  the  trial.     (See  §  997,  Code.) 

The  parties  may  agree  on  the  facts  proven  to  be  inserted 
in  the  case,  instead  of  the  testimony  on  the  approval  of 
the  surrogate.      (Rule  32,  G.  E.  P.) 

If  a  motion  to  postpone  the  trial  was  made  and  denied  the 
affidavits  used  in  support  thereof  form  a  proper  part  of 
the  case  to  present  the  action  taken  below  for  review. 
The  case  should  contain  only  the  papers  that  were 
before  the  surrogate  when  the  motion  was  decided. 

No  more  evidence  should  be  inserted  in  the  case  than  is 
material  to  the  questions  to  be  raised  and  the  surrogate 
should  strike  out  all  evidence  and  other  matter  not 
properly  inserted.  The  reasons  of  the  surrogate  have 
no  place  in  the  case. 

The  case  should  not  contain  questions  withdrawn  or 
answers  excluded  without  objection. 

Exhibits  should  not  be  printed  at  length  unless  the  sur- 
rogate so  directs.      (Rule  34,  G.  R.  P.) 

^Mien  a  document  is  excluded  which  has  been  offered  in 
evidence,  the  entire  writing  rejected  or  a  sufficient  state- 
ment of  its  contents  should  be  included. 

If  only  questions  of  law  are  to  be  raised,  all  the  evidence 
should  not  be  inserted  but  only  so  much  as  is  material  to 
the  questions  to  be  reviewed. 

The  theory  of  the  proposed  case  is  that-  the  appellant  will 
insert  all  the  evidence  bearing  upon  the  questions  to  be 
raised  and  the  respondent  add  all  he  deems  necessary  to 
a  solution  of  such  questions. 

An  exception  gives  notice  to  the  respondent  of  an  inten- 
tion to  raise  the  questions  and  put  the  burden  on  the 
respondent  of  adding  any  needed  proof. 

If  the  proposed  case  does  not  contain  a  statement  that  it 
contains  all  the  evidence,  the  respondent  may  assume 
that  only  questions  of  law  are  to  be  raised;  but  if 
the  case  contains  such  a  statement  the  respondent  must 
see  that  nothing  essential  is  omitted. 
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The  lines  of  eaA  page  of  the  proposed  case  should  be 
numbered.     (Kule  32,  G.  E.  P.) 

The  following  method  is  suggested  for  preparing  a  pro- 
posed case: 


Proposed  Case 

SUEROGATES'  COURT, 
County  of  (N&w  York.) 


IN  THE  MATTEE 

of  the 

(Estate  of  JOHN  SMITH,)  Deceased. 

Sir: 

PLEASE  TAEE  NOTICE  that  the  following  is  the 
proposed  case  on  appeal  of  (William  Ford,  the  executor) 
and  appellant  herein. 
Dated,  (New  York,  December  10,  1915.) 
Yours,  etc., 

(FRANK  DOWD,) 

Attorney  for  (Appellamt.) 
To  Messrs. : 

(BUDD  &  BUDD,) 

Attorneys  for  (Petitioners.) 

The  foregoing  notice  is  usually  on  a  separate  sheet  from 
the  proposed  case  proper. 

(Here  insert  statement  under  Rule  41  and  then  add) : 

Notice  of  Appeal: 

Citation. 

Petition. 

Affidavits. 

Exhibits.  , 

Order  to  show  cause  why  executor  should  not  be 

removed. 
Answer  of  (William  Ford). 

Affidavits  and  order  to  show  cause  dated  (November 
22,  1915,)  for  leave  to  amend  petition. 
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Order  granting  leave  to  amend  petition.  Dated, 
{December  10,  1916,)  and  copy  of  amended 
petition. 

Answer  of  William  Ford  to  amended  petition. 

(Any  other  petitions,  orders,  etc.  —  identifying 
them.) 

Minutes  of  trial. 

Surrogate's  decision. 

Decree. 

Notice  of  exception. 

Surrogate's  opinion. 

CASE 

SURROGATE'S  COURT, 
(New  York)  County. 

m  THE  MATTER 

of  the 
(Estate  of  JOHN  SMITH,)  Deceased. 

The  executors  above-named  having  filed  their  account 
in  the  office  of  the  Clerk  of  the  Surrogate  of  the  County  of 
(New  York)  on  the  (l&th)  day  of  (October,  1916)  and 
objections  thereto  having  been  filed  by  various  creditors, 
and  this  proceeding  having  come  on  for  trial  before  (Hon. 
Robert  L.  Fowler,)  one  of  the  Surrogates  of  the  County 
of  (New  York,)  the  following  proceedings  were  had : 
Appearances : 

(Frank  David,)   Esq.,  for   (William,  Ford.) 
Messrs.  (Budd  &  Budd,)  for  Petitioner. 
(Insert  any  stipulations  from  record.) 
Then  the  minutes  of  the  trial. 
At  the  close  of  the  proposed  case  the  following  statement 

should  appear: 
"  The  foregoing  contains  all  the  testimony  taken  and  pro- 
ceedings had  upon  the  trial  of  this  proceeding." 
34.  Serve  proposed  case  on  attorney  for  respondent  before  time 
to  do  so  expires. 
Thirty  days  after  service  of  decree  with  notice  of  entry. 
(Rule  32,  G.  R.  P.) 
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35.  Enter  in  diary  last  day  to  receive  amenidments. 

Ten  days  after  service  of  proposed  case.  (Rule  32,  G. 
R.  P.) 

36.  Receive  proposed  amendments. 

Bear  in  mind,  tkat  if  respondent  applies  to  you  on  last 
day  to  serve  proposed  amendments-  for  an  extension  of 
time  therefor  tihat  it  is  too  late  for  him  to  obtain  such 
extension  from  the  court  if  you  refuse  same,  as  two 
days'  notice  is  required.     (Rules  32  and  33,  G.  R.  P.) 

The  following  is  the  usual  form  of  such  amendments : 


Proposed  Amendments 

SURROGATES'  COURT 
(New  YorTc)  County. 

EST  THE  MATTER 

of  the 

{Estate  of  JOHN  SMITH,)  Deceased. 

Sir: 

PLEASE  TAKE  JSTOTICE  that  the  {petitions)  herein 
proposes  the  following  amendments  to  the  proposed  case 
containing  exceptions  heretofore  served  by  the  {executor) 
and  appellant  herein,  viz. : 

First  Amendment. — At  {page  7,  line  22,)  strike  out 
the  words  ("  to  which,  ruling  defendant  duly  excepted") 

Second  Amendment.  —  At  {page  8,  line  9,)  strike  out 
word  {"stocks")  and  insert  the  word  {"bonds.") 

Third  Amendment.- — 'At  {page  11,  line  4,)  after  the 
words  ("  without  notice  to  me")  add  ("  except  as  I  here- 
tofore stated.") 

Fourth  Amendment. — At    {page   11,    line   9,)    insert 
after  the  word,  {"mil")  the  word  {"not.") 
{BUDD  &  BUDD,) 

Attorneys  for  {Petitioner.) 
To  {FRANK  DOWD,)  Esq., 

Attorney  for  the  {Executor.) 
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SUEEOGATES'  OOUET 

{New  York)  County. 

IN  THE  MATTEE 

of  the 

{Estwte  of  JOHN  SMITH,)  Deceased. 

Sir: 

PLEASE  TAKE  NOTICE  that  the  within  is  a  copy 
of  the  amendments  proposed  by  the  (petitioner)  and 
respondent  to  the  case  proposed  by  the  (executor  )  and 
appellant  in  this  proceeding. 

Dated,  (New  York,  Septemler  15,  1916.) 
(BUDD  (&  BUDD,) 

Attorneys  for  (Petitioner.) 
To  (FRANK  DOWD,)  Esq., 

Attorney  for  (Executor.) 

37.  Enter  in  diary  last  day  to  serve  notice  of  settlement. 

Within  four  days  after  service  of  proposed  amendments. 
(Eule  32,  G.  E.  P.) 

38.  If  proposed  amendments  are  served  mark  them  "  allowed  " 

or  "  disallowed."  (Eule  32,  G.  E.  P.) 
89.  Draw  notice  of  settlement  of  case  -and  exceptions  before  the 
Surrogate  and  serve  within  four  days  from  service  of  pro- 
posed amendments.  The  date  of  settlement  stated  therein 
must  be  not  less  than  four  nor  more  than  ten  days  after 
service  of  notice.     (Eule  32,  G.  E.  P.;  §  997,  Code.) 
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Notice  of  Settlement 

SUEKOGATES'  COUET 

{New  York)   County. 

i:^r  THE  MATTEE 

of  the 

{Estate  of  JOHN  SMITH,)  Deceased. 

Sir: 

TAKE  NOTICE  that  the  proposed  case  in  this  pro- 
ceeding with  the  proposed  ameoadments  will  he  submitted  to 
Honorable  {Robert  L.  Fowler),  Surrogate  before  whom 
the  trial  herein  was  had,  for  settlement  at  his  Chambers 
in  the  {Hall  of  Records),  in  the  {Borough  of  Manhaitam,, 
City  of  New  York,)  on  the  {25th)  day  of  {September, 
1916)  at  10:30  a.  m. 

Dated,  {New  York,  September  21,  1916.) 
Yours,  etc., 

{FRANK  DOWD,) 

Attorney   for    {Executor. ) 
To: 

Messrs.  {BUDD  &  BVDD,) 

Attorneys  for   {Petitioner.) 

40.  Enter  in  diary  date  of  settlement. 

41.  Prepare  memorandum  for  Surrogate  on  settlement,  and  note 

tiiat   amendments  musit   contain   references  to  'pages   of 
stenographer's  minutes.     (Eule  32,  G.  E.  P.) 

42.  Settlement.     (Eule  32,  34,  G.  E.  P. ;  §  997,  Code.) 

Submit  to  Surrog,ate  on  settlement: 

1.  Proposed  case. 

2.  Proposed  amendments. 

3.  Stenographer's  minutes  of  trial. 

4.  Exhibits  or  models. 

5.  Memorandum  as  to  settlement. 

The  settlement  itself  is  usually  informal.  Affidavits  may 
be  presented.  The  Surrogate's  recollection  assisted  by 
the  stenographer's  minutes  controls.  Where  there  is  a 
dispute,  see  34  Hun,  547;  112  N.  Y.  592;  40  App. 
Div.  86. 
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On  re-settlement,  see  112  N.  Y.  592 ;  119  N.  Y.  633 ;  34 
Hun,  547 ;  1  N.  Y.  Supp.  321 ;  1  N.  Y.  Supp.  69 ;  28 
App.  Div.  504;  35  App.  Dw.  379;  152  JV.  Y.  Supp. 
197. 

43.  See  that  the  Surrogate  signs  an  order  settling  the  case  and 

ordering  it  on  file. 

This  order  is  usually  endorsed  by  the  Surrogate  on  the 
original  proposed  case  submitted  to  him. 

44.  When  case  settled,  obtain  original  proposed  case  and  -amend- 

ments submitted,  i.  e.,  the  proposed  case  with  amendments 
marked  "  allowed  "  and  "  disallowed  "  by  the  attorney  and 
the  Surrogate  with  order  settling  and  filing  same  and 
exhibits  and  models.  It  is  the  prevailing  practice  to  pro- 
ceed at  once  to  print  the  case  and  to  file  a  copy  of  the 
printed  case  in  lieu  of  the  original  settled  case  by  stipula- 
tion between  the  attorneys. 

45.  Enter  in  diary  last  day  to  serre  three  copies  of  printed  case 

on  adversary   and  to  file  with  the   Clerk   of  Appellate 
Division  the  original  printed  case  with  proof  of  service 
by  affidavit  of  such  three  copies. 
Twenty  days  after  settlement.     (Rule  41,  G.  R,  P.) 

46.  Prepare  papers  for  printer.     In  arranging  papers  in  a  case 

on  appeal,  from  a  decree,  note  the  following: 

The  name  describing  each  paper  should  be  placed  at  the 
top  thereof. 

An  index  is  necessary.  (Rule  43,  G.  R.  P.)  It  must 
specify  all  papers,  and  give  names  of  all  witnesses,  and 
the  designation  by  the  stenographer  by  number  of  all 
exhibits,  and  the  number  of  the  page  in  the  case  where 
they  appear. 

At  the  top  of  each  page  of  the  case  -must  be  printed  the 
name  of  the  witness  then  testifying  and  of  the  party 
calling  him  and  indicating  whether  the  examination  is 
direct,  cross  or  re-direct. 

The  nature  of  each  exhibit  should  be  indicated  by  a  con- 
cise description,  and  the  folio  at  which  it  was  admitted 
in-  evidence  given. 

Titles  of  papers  should  be  arranged  alphabetically  and 
names  of  witnesses  alphabetically  or  chronologically. 
The  stenographer's  designation  of  the  exhibits  by  letter 
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or  number  should  control  the  order  in  which  they  are  to 
be  printed. 
While  Kule  41  requires  merely  that  the  statement  there- 
under should  contain  the  time  of  the  beginning  of  the 
action  and  of  the  service  of  the  respective  pleadings, 
the  names  of  the  original  parties  in  full,  and  any  change 
in  the  parties  if  auch  has  taken  place,  it  is  the  practice 
and  very  wise  that  this  statement  should  be  very  full, 
and  should  give  a  concise  history  of  the  steps  of  the 
proceeding,  even  though  not  required  by  the  rule  as,  for 
instance,  any  change  that  has  taken  place  in  the 
attorneys  for  any  of  the  parties  to  the  proceeding. 


Statement  Under  Rule  41 

SURROGATES'  COURT, 

{New  York)  County. 

IIST  THE  MATTER 
of  the 
{Estate  of  JOHN  SMITH,)  Deceased. 


Statement  Under  Rule  41 
This  proceeding  was  commenced  by  the  filing  of  a  peti- 
tion asking  for  the  revocation  of  letters  testamentary 
issued  to  {WilUam  Bmith,  as  executor)  <yf  the  estate  of 
{James  Smith,)  deceased,  by  {Eliza  Smith,  petitioner,) 
in  the  office  of  the  Clerk  of  the  Surrogate's  Court,  {New 
York)  County,  on  {Mcurch  6,  1915.)  The  original  parties 
to  this  proceeding  were  the  {petitioner,  Eliza  Smith,) 
who  appeared  by  {George  0.  Johns,)  Esq.,  her  attorney; 
and  the  {respondent,  William  Smith,)  who  appeared 
by  {Thomas  Johnston,)  Esq.,  his  attorney.  The  answer 
of  {William,  Smith)  was  served  on  {AprU  3, 1915.)  Upon 
{May  6,  1915,)  an  order  to  show  cause  was  issued  out  of 
this  court  returnable  on  {May  10,  1915,)  for  leave  to 
amend  the  petition  herein,  and  upon  the  return  of  said 
order  an  order  was  entered  granting  leave  to  amend  the 
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petition.  The  answer  of  (William  Smith)  to  tlie  amenda- 
tory petition  herein  was  served  on  {Mcuy  15,  1916.)  On 
(January  5,  1916,)  a  decree  was  entered  herein  revoking 
the  letters  testamentary  to  (Williami  Smith.)  By  an  order 
entered  herein  on  (May  9,  1915,  Messrs.  Duston  &  Wil- 
cox) were  substituted  for  (George  0.  Johns,)  as  attorneys 
for  the  (petitioner.)  There  has  been  no  change  of  parties 
or  attorneys  herein  except  as  above  stated. 
jSTotice  of  Appeal. 
Pleadings,  and  all  papers  on  file  with  the  decree,  i.  e.  : 

Citations. 

Petitions. 

Answers,  etc. 

It  is  impossible  to  give  here  in  detail  the  papers  which 
should  be  included  in  the  printed  case  in  the  order  in 
which  they  should  appear,  but  as  a  useful  general  rule 
and  guide  the  following  is  suggested.  As  to  order,  see 
105  App.  Div.  476. 

Index. 

Statement  under  Klile  41. 

Notice  of  Appeal. 

The  various  papers  that  go  to  make  up  the  printed  case 
in  chronological  order,  including  any  exhibits  attached 
thereto : 
Decision. 

Decree  appealed  from. 
Exceptions  to  decree. 

Case  with  statement  contained  therein,  that  it  con- 
tains all  the  evidence. 
Exhibits. 
Bill   of   costs   and   affidavits   opposing   taxation    (if 

material  to  any  question  .raised  on  appeal). 
Opinion  of  Surrogate  or  affidavit  of  no  opinion. 
Stipulation  settling  case. 
Order  settling  case  and  ordering  it  on  file. 
Stipulation    waiving    certification    or    certificate    of 

clerk. 
Order  filing  printed  record  in  Appellate  Division. 
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Stipulation  Settling  Case 

IT  IS  HEREBY  STIPULATED  that  the  foregoing 
case  on  appeal  contains  all  the  evidence  taken  and  pro- 
ceedings had  upon  the  trial  of  this  proceeding  and  that 
the  same  be  settled,  signed  and  ordered  to  be  filed  and 
annexed  to  the  decree,  and  the  papers  upon  which  said 
decree  was  entered  in  this  proceeding.- 
Dated,  {New  York,  September  1,  1916.) 

{BUDD  &  BUDD,) 

Attorneys  for  {petitioners.) 
{JAMES  IRVING,) 

Attorney  for  {respondent.) 


Order  Settling  Case 

Upon  the  foregoing  stipulation  it  is  hereby  ordered, 
that  the  foregoing  printed  case  which  contains  all  the 
evidence  given  and  proceedings  had  upon  the  trial  of  this 
proceeding  be  settled  and  filed  herein  as  the  original  case 
on  appeal,  and  annexed  to  the  decree  entered  in  this  pro- 
ceeding and  to  the  papers  upon  which  said  decree  was 
entered. 

Dated,  {New  Yorh,  Septemher  15,  1916.) 

{ROBERT  L.  FOWLER,) 

Surrogate. 

Where  there  is  no  case  made  and  settled,  the  above  stipu- 
lation and  order  do  not  apply  and  are  not  necessary. 
In  such  case  the  only  requirement  to  be  fulfilled  is  to 
have  a  stipulation  of  waiver  of  certification  or  a  certifi- 
cate of  the  clerk. 
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Stipulation  Waiving  Certification 

(Wheare  Case  Made.) 

Pursuant  to  §  3301  of  the  Code  of  Civil  Procedure, 
IT  IS  HEKEBT  STIPULATED  that  the  foregoing 
consists  of  true  and  correct  copies  of  the  notice  of  appeal, 
the  decree,  the  papers  upon  which  said  decree  was  entered, 
and  the  case  and  exceptions  as  settled,  and  all  the  papers 
and  testimony  upon  which  the  surrogate  acted  in  making 
the  decree  appealed  from,*  and  the  whole  thereof,  now  on 
file  in  the  office  of  the  Clerk  of  the  Surrogate's  Court  of 
the  County  of  {New  York)  and  the  certification  thereof 
by  the  Clerk  of  said  Court  is  hereby  waived. 
Dated,  {New  York,  September  1,1916.) 
{BOWNE  &  VOWNE,) 

Attorneys  for  Petitioner. 
{ROUND  &  BOWNE,) 
Attorneys  for  {E.  H.  Ames,)  Eespondent. 


Stipulation  Waiving  Certification 

(Where  No  Case  Made) 

Pursuant  to  §  3301  of  the  Code  of  Civil  Procedure,  it 
is  hereby  stipulated  that  the  foregoing  consists  of  true 
and  correct  copies  of  the  notice  of  appeal,  the  decree 
appealed  from  and  all  the  papers  and  proceedings  upon 
which  the  Surrogate  acted  in  making  said  decree,  and  the 
whole  thereof,  now  on  file  in  the  office  of  the  Clerk  of  the 
Surrogate's  Court  of  the  County  of  {New  York)  and 
certification  thereof  by  the  Clerk  of  said  Court  is  hereby 
waived. 

Dated,  {New  York,  September  1,  1916.) 
{BOWNE  &  DOWNE,) 

Attorneys  for  Petitioner. 
{BOUND  &  BOUND,) 
Attorneys  for  {E.  H.  Ames,  ) Respondent. 

"■  And  any  other  papers  printed  and  upon  which  the  decree  was  entered. 
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Order  Piling  Record  in  Appellate  Division 

Pursuant  to  §  1353  of  tlie  Code  of  Civil  Procedure,  and 
to  the  stipulation  of  the  parties,  it  is  hereby 

ORDERED  that  the  foregoing  printed  i«coxd  be  filed 
in  the  office  of  the  Clerli  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  (First)  Judicial  Department. 
Dated,  {New  Yorlcj  Septemher  1,  1916.) 

{ROBERT  L.  FOWLER,) 

Surrogate. 
[As  to  the  use  of  italics  in  case,  see  12  N.  Y.  Supp.  870.] 

47.  Send  papers  to  printer. 

Keep  in  mind  the  last  day  to  serve  and  file  the  printed 
appeal  book. 

48.  Receive  proof  of  appeal  book. 

49.  Submit  same  to  opposing  counsel  for  correction. 

50.  Receive  proof  with  objections. 

51.  Agree  upon  changes. 

52.  When  changes  agreed  upon,  have  case  printed. 

Thirty  copies  are  usually  ordered  (unless  intention  is  to 
appeal  to  Court  of  Appeals,  when  60  copies  are  ordered,) 
unless  there  are  three  or  more  attorneys  to  be  served 
when  70  or  more  copies  may  be  needed. 

Blanks  are  usually  left  in  three  copies  for  signatures  to 
stipulations  and  orders  in  case,  and  the  names  printed 
in  the  remaining  copies. 

53.  Receive  printed  case  on  appeal  from  printer. 

54.  Have  stipulations  signed  in  three  printed  copies  of  case  on 

appeal  It  is  very  unusual  for  attorneys  to  require  certifi- 
cation of  the  case,  and  where  a  refusal  to  assent  to  the 
usual  stipulations  is  met  after  the  case  is  printed,  certain 
changes  in  the  printed  case  become  necessary.  The  clerk's 
certificate  must  be  added,  and  the  orders  settling  the  case 
and  ordering  it  on  file  must  be  changed  as  follows: 
Instead  of  ."  on  the  annexed  stipulation,  etc.,"  must  be 
inserted  "  upon  the  annexed  certificate  of  the  clerk  of  this 
court  that  the  foregoing  is  a  true  copy  of  the  decree  and 
all  other  papers  on  file  herein,  etc." 

55.  Have  the  orders  settling  case  and  ordering  it  on  file  in  the 

three  copies  with  blanks  signed  by  the  surrogate. 
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56.  File  one  signed  copy  of  the  printed  case  with  the  clerk  of  the 

Surrogate's  Court. 

57.  Within  twenty  days  ofter  settlement  (except  in  Fourth  Dept.) 

serve  three  copies  of  printed  case  on  attorney  foT 
respondent,  and  file  one  signed  copy  of  printed  case,  with 
proof  of  due  and  timely  service  of  three  copies  on  adver- 
sary, with  Clerk  of  the  Appellate  Division.  (Rule  41, 
G.  R.  P.,  and  see  Rule  6,  First  Dept.  Rules;  in  Second 
Dept.,  see  also  Entum.     CmL  Bulcj  Second  Dept.  Rules.) 

58.  If  it  is  desired  to  bring  to  the  attention  of  the  Appellate 

Division  a  fact  happening  subsequent  to  the  taking  of  the 
appeal,  the  proper  practice  is  to  submit  an  affidavit  set- 
ting forth  that  fact,  as  the  record  cannot  be  corrected  by 
the  insertion  of  such  fact.     (See  159  App.  Div.  311.) 

63  and  64  of  Appeals  from  Judgments  I,  page  76,  may 
now  be  followed. 


HINTS  ON  APPEAL  PROCEDURE 


VII 

PROM  JUDGMENTS 

City  Court  of  the  City  of  New  York  to  Supreme  Court,  Appellate 

Term 

From  judgment  emtered  on  verdict  of  a.  jury  and  order  denying 
motion  for  a  new  trial. 

1.  As  soon  as  the  verdict  has  been  rendered,  the  next  duty  of 

the  defeated  counsel  is  to  move  to  set  aside  the  verdict 
and  for  a  new  trial,  and  he  must  make  up  his  mind 
whether  he  will  make  the  motion  then  and  there  or  wait 
until  some  future  time  to  make  it.  He  has,  under  §  999 
of  the  Code,  the  rest  of  the  term  in  which  to  move.  If 
made  as  a  formal  motion  for  securing  the  right  to  have 
facts  reviewed  at  the  Appellate  Term,  it  is.  best  to 
make  it  then  and  there,  but  if  the  attorney  feels  that 
there  is  any  hope  of  having  a  new  trial  on  the  ground 
that  the  verdict  is  excessive  or  insufficient  in  damages  or 
otherwise  contrary  to  the  evidence,  it  is  better  to  obtain 
leave  to  submit  briefs  and  make  motion  at  later  day  in 
same  term. 

2.  When  verdict  rendered,  move  to  set  aside  verdict  and  for  new 

trial  upon  all  appropriate  grounds  stated  in  §  999  of  the 

Code,  and  upon  any  special  grounds  that  exist. 

Must  be  made  at  same  time;  and  before  the  same  judge. 

(§  999,  Code;  see  Rule  31,  G.  E.  P.) 
The  court  usually  denies  this  motion,  in  which  event  — 

3.  Move  for  stay  of  execution  and  additional  time  to  make  a 

case. 

The  court  usually  grants  this  motion,  and  gives  20  to  30 

days'  stay  of  execution  and  from  30  to  60  days  in  which 

to  make  a  case.     (§  1351,  Code.) 

4.  Order  copy  of  stenographer's  minutes  of  trial. 

5.  Get  exhibits. 

6.  Get  extracts  from  clerk's  minutes.     (§  1237,  Code.) 

If  decision  is  reserved  on  motion  for  new  trial,  the  exhibits 
and  extracts  from  minutes  cannot  be  obtained  until  the 
trial  judge  decides  the  motion. 
[130] 
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7.  Enter  in  diary  when  stay  expires. 

The  stay  begins  to  run  from  date  of  entry  of  judgment. 

8.  Kecedve  copy  of  judgment  with  notice  of  entry. 

9.  Enter  in  diary  last  day  to  appeal. 

Ten  days  after  service  of  a  copy  of  the  judgonent,  with 
notice  of  entry.     (§  3190,  Code.) 

10.  Enter  in  diary  last  day  to  serve  proposed  case  and  also  last 

day  to  serve  notice  of  application  for  extension  to  serve 
case,  which  is  two  days  before  last  day  to  serve  case. 
Thirty  days  after  service  of  copy  of  judgment  with  notice 

of  entry  unless  further  time  granted  hy  court.     (Rule 

32,  G.  E.  P.) 

11.  Receive  order  denying  motion  for  new  trial  with  notice  of 

entry. 

12.  Enter  in  diary  when  time  to  appeal  therefrom  expires. 

Ten  doAjs  from  service  of  a  copy  with  notice  of  entry. 

(§  3190,  Code.) 
The  usual  practice  is  to  serve  a  copy  of  the  order  denying 

motion  for  new  trial  with  the  copy  of  the  judgment. 

However,  this  is  not  always  done. 

13.  If  copy  of  order  denying  motion  for  new  trial  is  not  served 

by  adversary,  draw  and  enter  same  if  you  wish  to  review 
the  questions  of  fact  in  the  case.  (See  Eorm,  p.  689, 
et  seq.) 

14.  Serve  copy  with  notice  of  entry  on  adversary. 

15.  Draw  notice  of  appeal.  (See  Form,  p.  712,  et  seq.  §§  1300- 

1301,  and  1355,  Code.) 

I^Totice  of  appeal  cannot  be  amended  after  time  to  appeal 

has  expired  where  the  effect  of  the  amendment  will  be  to 

extend  the  time  to  appeal. 

16.  File  notice  of  appeal  with  clerk  of  City  Court.     (§  1300, 

Code.) 

The  undertaking  and  notice  of  appeal  are  usually  filed 
together. 

17.  Draw   undertaking   on   appeal,    or  make  'arrangements   for 

surety  company  bond. 

An  undertaking  is  not  necessary  to  perfect  the  appeal,  but 
except  where  it  is  especially  provided  by  law  it  is  neces- 
sary to  stay  execution.  (See  Form,  p.  723,  §§  810, 
811,  812,  813,  819,  Code;  Rule  5,  G.  R.  P.) 

Security  may  be  waived.     (§  1305,  Code.) 


132  Judgments-,  New  Yoke  City  Couet 

Bticyiug  Execution 

Deposit  in  lieu  of  undertaking.     (§  1306,  Code.) 

A&to  dispensing  with,  see  §  1312,  Code;  see  also  §§  1326, 

1327,  1334;  1335,  1351-,  and'  1352,  Code, 
In  action  to  recover  chattel,  draw  affidavit  and  order  fixing 

amount  of  bond; 
Need  not  be  approved.     (§  1335,  Code.)'    (See  note  under 

17,  A'ppeals  from"  Judgments  I,  page  57,  supra. 

18.  Before  stay  expires- and  before- time  to  appeal  expires,  file 

undertaking' with  clerk  of  city  court:     (§§  3192,  1307- 
1334j  Code;  Kule'4,  &.  R  P.) 

The  undertaking'  and  notice'  of  appeal'  are  usually  filed 
together. 

19.  Serve  notice  of  appeal' and'  copy  of '  undertaking  with  notice  of 

filing.     (§§  1300,  1302,  1326,  1334,  796  and  797,  Code.) 

20.  Enter  in  diary  last  day  fbr  respondent  to  serve  notice  of 

exception  to  sureties. 

Ten  days  after  service  of  undertaking  with  notice  of  filing. 
(§  1335,  Code;) 

21.  Wait  for  notice  of'  exception  to  sufiiciency  of  sureties. 

22.  Receive  notice  of  exception  to  suflaoiency  of  sureties. 

23.  Enter  in  diary  last  day  for  sureties  to  justify. 

Within   ten   days'-  after  service   of  notice   of   exception. 
(§'  1335,  CodfeO- 

24.  Enter  in  diary  last  day  to  serve  notice  of  justification. 

At  least-  5'  days''  notice  of  justification  m/ast  he  given. 
(§  1335-5  Gode.)'. 

25.  Draw  and  serve  notice   of  justification  of  sureties.      (See 

Form,  p,  726.) 

Five  dijys''  notice  must  he  given,  and  date  of  justification 

must  he  within  10  days  after  service  of  notice  of  except 

tion. 

26.  Enter  in  diary  to  notify  sureties  to  justify  and  date  of  justifi- 

cation. 

27.  jSTotify  sureties  when  and  where  to  justify. 

28.  Attend'  on  justification. 

29.  Have  sureties  justify,  and  undertaking  approved  and  endorsed 

by  judge: 

"  I  Hereby  find'  the  sureties  on  the  within  undertaking 
sufficient  and' hereby  allow  them  and  eadi  of  them." 
(Date)  (Signature) 
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30.  Serve  notice  of  approval  .of -sureties.   i(.§  1335,  Cede.)    ,(See 

Fonn,  p.  727.) 

31.  If  extension  of  time  to  make  £ind  iserve  case  needed  or  if 

extension  by  stipulation  bas  been, Had  .and  iurther  time  is 

needed,  ask  adversary  to  stipulate  .for  same  three  days 

before  time  to  serve  case  ^expires. 

This  is  very  important  as  the- court  xules,provide  that  "  no 
order  extending  the  time  .to  serve  .a  ease  or  the  time 
within  which  the  amendments  .thereto  may  be  served, 
shall  be  made,  unless  the  party  .applying  .for  such  order 
serve  a  notice  of  two  days  upxm  the  adverse  parties  of  his 
intention  to  apply  theref or,  statingrthe. time  and  place  of 
making  such  application."  (See  .Eules  32  and  33,  G. 
E.  P.) 

32.  If  extension  by  stipulation  refused,  apply  "to  court  at  Special 

Term  for  same  on  two  days'  notice.  ,(Kule  32,  G.  R  P.; 
§§  781,  783,  Code.    See  .25  Jlow. -Pr.  4:58.) 

33.  Obtain  order  extending  time  to  serve  same  with  notice  of 

entry. 

34.  Get  opinion  or  memorandum  ^f  .judge,  if  one  filed,  or  make 

affidavit  that  none  was  given,  .or  i?f, given  'that  copy  cannot 
be  procured.  Eeceive  cstenogr^her^s  minutes  of  trial. 
(Eule  41,  G.  E.  P.) 

35.  Prepare  proposed  case  before  .time  to  do  so  expires.     (See  ISTo. 

35  under  Appeals  from  Jufjgments,  I,  .  Supreme  Court, 
page  59,  supra.) 

Thirty  days  after  service  .of  •judgment  luith  notice  of 
entry.     (Eule  32,  G.  E.  P,) 

36.  Serve   proposed   case  on  respondeat  before  time  to   do   so 

expires. 

Thirty  days  after  service  of  Judgment  with  notice  of  entry. 
(Eule  32,  G.  E.  P.) 

37.  Enter  in  diary  last  day  "to  receive  amendments. 

(Eule  32,  G.  E.  P.) 

38.  Eeceive  proposed  amendments.     (See  form  under  T^o.  38,  of 

Appeals  from  Judgments,  "Supreme  Court,  I,  page  65, 
supra. ) 

Bear  in  mind  that  if  respondent  applies  to  you  on  last  day 
to  serve  proposed  amendments  for  an  extension  of  time 
therefor  it  is  .too  lite 'for 'him 'to  obtain  su^h  extension 
from  the  court  if  you  deny  same,  as  two  days'  notice  is 
required.     (See  Eules  32  and  33,  G.  E.  P.) 
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39.  Enter  in  diary  last  day  to  serve  notice  of  settlement. 

Within  4  days  after  service  of  proposed  amendments. 
(Rule  32,  G.  R  P.) 

40.  If  proposed  amendments  are  served,  mark  them  "  allowed  " 

or  "  disallowed." 

41.  Draw  notice  of  settlement  of  case  and  exceptions  before  the 

judge  who  tried  the  action  and  serve  within  four  days  from 
service  of  proposed  amendments.  The  date  of  settlement 
stated  therein  must  be  not  less  thorn,  four  nor  more  than 
ten  days  after  service  of  notice.  (Rule  32,  G.  R.  P.; 
§  997,  Code.    See  Form  on  p.  67,  supra.) 

42.  Enter  in  diary  date  of  settlement. 

43.  Prepare  memorandum  for  court  on  settlement  and  see  that 

amendments  contain  references  to  pages  of  stenographer's 
minutes.     (Rule  32,  G.  R.  P.) 

44.  Settlement.     (Rules  32  and  34,  G.  R.  P.;  §  997,  Code.) 

Submit  to  judge  on  settlement: 

1.  Proposed  case. 

2.  Proposed  amendments. 

3.  Stenographer's  minutes  of  trial. 

4.  Exhibits  or  models. 

6.  Memorandum  as  to  settlement. 

The  settlement  itself  is  usually  informal. 

Affidavits  may  be  presented.  The  judge's  recollection, 
assisted  by  the  stenographer's  minutes,  controls. 

But  if  there  is  a  dispute,  see  34  Hun,  547;  112  N.  Y. 
592;  4:0  App.Div.  86. 

After  appeal  completed  it  is  too  late  to  move  for  resettle- 
ment. 

On  resettlement,  see  112  N.  Y.  592;  119  N.  Y.  633;  34 
Hun,  547;  7  N.  Y.  Supp.  321;  7  N.  Y.  Supp.  69. 

45.  See  that  judge  signs  order  settling  the  case  and  ordering  it  on 

iile.     (§  1353,  Code.) 

This  order  is  usually  endorsed  by  the  judge  on  the 
original  proposed,  case  submitted  to  him. 

46.  Enter  in  diary  last  day  to  file  with  clerk  of  Appellate  Term 

the  printed  return  and  affidavit  of  service  of  three  copies 
and  note  of  issue. 

Twenty  da/ys  from  date  of  settlement.  (Rule  III,  Ap- 
pellate Term  Rules,  First  Dept.) 
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47.  Enter  in  diary  last  day  to  serve  notice  of  argument. 

Eight  days  before  commencement  of  term  for  which  cause 
is  noticed.     (Rule  II,  Appellate  Term  Rules.) 

48.  Prepare  papers  for  printed  case. 

(See  §  796,  Code;  Rules  III  and  V,  Appellate  Term 
Rules ;  Rule  43,  G.  R.  P. ;  and  see  JSTo.  49,  Appeals  from 
Judgments,  I,  Supreme  Court,  p.  69,  supra.) 

49.  Receive  proof  of  appeal  book. 

50.  Submit  same  to  opposing  counsel  for  correction. 

51.  Receive  proof  with  objections. 

52.  Agree  upon  changes. 

53.  When  changes  agreed  upon  have  case  printed.     Thirty  copies 

are  usually  ordered.  Blanks  are  usually  left  in  three 
copies  of  the  case  for  (1)  signatures  to  stipulations  and 
orders;  (2)  affidavit  of  no  opinion  by  appellant's  attorney 
or  his  clerk,  and  (3)  notary's  name.  The  names  are 
printed  in  the  remaining  copies. 

54.  Receive  printed  case  on  appeal  from  printer. 

55.  Have  stipulations  settling  case,  waiving  certifications,   and 

consenting  to  filing  of  printed  copy  with  clerk  of  City 
Court  in  three  copies  signed  by  attorney  for  respondent. 
(Rule  41,  G.  R.  P. ;  §  3194-A,  Code.) 

56.  If  respondent  declines  to  sign  stipulation,  have  printed  case 

certified  by  clerk  or  obtain  extension  of  time  to  file  case  by 
order  from  the  court.  (§  3194-A,  Code.) 
It  is  very  unusual  for  attorneys  to  require  certification  of 
the  case,  and  where  such  a  refusal  to  assent  to  the  usual 
stipulations  is  met  after  the  case  is  printed,  certain 
changes  in  the  printed  case  becomes  necessary.  The 
clerk's  certificate  must  be  added,  and  the  orders  settling 
the  case  and  ordering  it  on  file  must  be  changed  as  fol- 
lows: instead  of  "on  the  annexed  stipulation,  etc.," 
must  be  inserted  "upon  the  annexed  certificate  of  the 
clerk  of  this  court  that  the  foregoing  is  a  true  copy  of 
the  case  and  exceptions,  the  judgment  roll  and  all  other 
papers  on  file  herein." 

57.  Have  the  orders  settling  case  and  ordering  it  on  file  signed 

by  trial  judge  in  the  three  copies  containing  blanks. 
(§  1353,  Code.) 

58.  File  one  signed  copy  of  the  printed  case  with  clerk  of  City 

Court  and  direct  him  to  make  return. 
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59.  Before  time  expires,  serve  three  copies  of  the  printed  return 

(printed  case  on  appeal)  on  attorney  for  respondent  and 

get  admission  of  service  or  make  afladavit  of  service. 

Within  twenty  days  after  settlement  and  at  least  ten  days 

before  the  first  day  of  the  next  term  of  the  Appellate 

Term  at  which  the  appeal  can  he  hea/rd.     (Rule  II  and 

III,  Appellate  Term  Rules.) 

60.  Before  time  expires,  file  vsrith  clerk  of  the  Appellate  Term 

ten  copies  of  the  printed  return  with  proof  by  admission 
or  affidavit  of  service  on  the  respondent  of  three  copies. 
At  least  ten  days  before  the  first  day  of  the  next  term  of 

the  Appellate   Term  at  which  appeal  can  be  heard. 

(Rule  II,  Appellate  Term  Rules.) 

61.  Have  points  printed.      (See  Rules  40  and  43,  G.  R.  P.) 

The  calendar  number  of  the  appeal  as  printed  in  the  New 
York  Law  Journal  must  appear  on  the  points.  (Rule  V, 
Appellate  Term  Rules.) 

62.  Enter  in  diary: 

Last  day  to  prepare  and  serve  notice  of  argument. 
Eight  days  before  first  day  of  term.     (Rule  II,  Appellate 
Term  Rules.) 

63.  Prepare  and  serve  notice  of  argument. 

64.  Enter  in  diary: 

1.  Last  day  to  file  with  clerk  of  Appellate  Term. 
Notice  of  argument  with  proof  of  service. 

On  or  before  the  Monday  preceding  the  first  day  of  the 
term.     (Rule  Y,  Appellate  Term  Rules.) 

2.  Last  day  to  serve  three  copies  of  points  on  respond- 
ent and  file  proof  of  service  thereof,  and  file  ten  copies 
of  the  points  with  the  clerk  of  the  Appellate  Term. 

On  or  before  the  Monday  preceding  the  first  day  of  the 
term.     (Rule  V,  Appellate  Term  Rules.) 

65.  Serve  three  copies  of  points.     These  are  usually  served  with 

notice  of  argument. 

66.  Receive  respondent's  points. 

Not  later  than  noon  of  the  Saturday  preceding  the  first 
day  of  the  term.     (Rule  V,  Appellate  Term  Rules.) 

67.  Argument. 

There  is  nothing  for  counsel  to  do  on  the  day  of  argument 
but  to  answer  the  case  on  the  call  of  the  calendar  and 
submit  the  case  when  called  or  argue  it  when  reached. 
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Not  more  than  one  counsel  shall  be  heard  on  each  side 
unless  court  otherwise  orders  and  not  more  than  thirty 
minutes  will  be  allowed  for  argument  to  each  side  except 
by  special  permission,  which  is  seldom  granted.  The 
number  of  counsel  engaged  does  not  extend  time.  (Rule 
4Y,  G.  E.  P.;  Eule  V,  Appellate  Term  Eules.) 

No  brief  or  memorandum  will  be  received  after  argument, 
except  by  special  permission,  which  is  rarely  granted. 
(Rule  V,  Appellate  Term.) 

Counsel  for  the  appellant  argues  first.  Then  counsel  for 
respondent  and  the  court  usually  permits  a  few  minutes 
to  appellant  to  close. 


HINTS    ON    APPEAL    PROCEDURE 


VIII 

FROM  JUDGMENTS 

City  Court  of  the  City  of  New  York,  Trial  Term,  to  Supreme 
Court,  Appellate  Term 

From  Judgment  Entered  on  Decision  of  Judge. 

Most  frequently  such  a  decision  arises  from  a  stipulation  by 
both  parties  waiving  a  jury  and  consenting  to  a  trial  of  the  issues 
by  the  judge. 

1.  If  any  memorandum  or  opinion  given  by  judge,  secure  copy 

of  same. 

2.  Order  copy  of  stenographer's  minutes. 

3.  Get  exhibits. 

It  is  the  almost  universal  practice  in  the  City  Court  to-day, 
notwithstanding  the  provisions  of  §  3173,  Code,  to  pro- 
vide in  the  opinion  published  in  the  Law  Journal  that 
findings  of  fact  and  conclusions  of  law  be  submitted  by 
the  parties  on  notice,  usually  one  day.  The  practice  is 
coincident  with  that  prevailing  in  the  Supreme  Court 
after  trial  before  a  judge  alone. 

The  opinion  also  usually  indicates  that  the  defeated  party 
may  have  additional  time  to  make  a  case  and  grants  a 
stay  of  execution. 

4.  Submit  proposed  findings  of  fact  and  conclusions  of  law,  if 

directed  so  to  do  by  the  opinion  published  in  the  Law 

Journal. 

If  the  opinion  does  not  direct  the  submission  of  findings, 
and  simply  directs  judgment  to  be  entered  thereon,  it 
is  sufficient  under  §  3173. 

§  3173  provides:  That  the  decision  of  the  court  in  a 
case  specified  in  §  1022,  (which  is  this  case),  is 
sufficient  if  it  directs  the  judgment  to  be  entered  there- 
upon; but,  if  so  required  by  a  party  appealing,  the 
justice  by  whom  the  decision  was  made  must  vnthin  ten 
days  after  the  appeal  is  perfected  and  notice  thereof 
[138] 
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and  of  the  requireanent  is  given  to  him,  make  and  file 
with  the  clerk  a  special  decision  stating  separately  the 
facts  found  and  the  conclusions  of  law. 
If  you  desire  to  have  the  findings  of  fact  and  conclusions 
of  law  separately  stated,  the  practice  outlined  in  the 
foregoing  section  must  be  followed.     Therefore,  submit 
proposed  findings  of  fact  and  conclusions  of  law  with 
proof  that  appeal  is  perfected  and  notice  requiring  the 
justice  to  file  the  special  decision. 
If  usual  stay  of  execution  and  additional  time  to  make  a  case 
not  granted  in  opinion  or  memorandum  given  by  judge, 
apply  for  same  on  settlement  of  judgment  or  move,  on 
notice,  for  same  before  judge  who  tried  case. 
See  that  judgment  contains  stay  of  execution  land  additional 
time  to  make  and  serve  a  case,  or  if  obtained  on  motion, 
draw  and  enter  order  granting  stay  and  additional  time 
to   make    case.      Serve   same   with    notice    of    entry    on 
adversary. 
Receive  copy  of  decision  and  notice  of  entry  of  judgment. 
When  decision  signed  and  copy  thereof  served  with  notice  of 
entry,    together   with   a   copy   of  the   judgment    entered 
thereon  with  notice  of  entry,  enter  in  diary : 

1.  Last  day  to  serve  and  file  notice  of  exceptions. 

Ten  days  after  service  of  judgment  with  notice 
of  entry.     (§  994,  Code,  and  §  1351,  Code.) 

2.  Last  day  to  appeal. 

Ten  days  after  service  of  judgment  with  notice 
of  entry.     (§  3190,  Code.) 

3.  Last  day  to  serve  proposed  case. 

Thirty  days  after  service  of  copy  of  decision 
and  notice  of  entry  (Rule  32,  G.  E.  P.) 
unless  longer  time  granted. 

4.  When  stay  expires. 

5.  Last  day  to  serve  notice  of  application  for  exten- 

sion to  serve  case,  which  is  two  days  before 
last  day  to  serve  case.     (Rule  32,  last  par., 
G.  E.  P.) 
Draw  notice  of  appeal.    See  form,  p.  712,  et  seq. 

Notice  of  appeal  cannot  be  amended  after  time  to  appeal 
has  expired,  where  the  effect  of  the  amendment  is  to 
extend  the  time  to  appeal. 


140       Judgments,  JSTew  Yoek  City  Couet  —  Decision 

Oase   on  Appeal 

10.  File  notice  of  appeal  with  the  clerk  of  City  oCurt.     (§  1300, 

Code.) 

The  -undertakiiig  and  notice  of  appeal  are  usually  filed 
together. 

11.  Prepare  notice  of  exceptions  to  decision  and  findings. 

This  notice  must  state  specifically  what  portion  of  the 

decision  e.  g.  which  findings  of  facts  and  conclusions 

of  law  are  excepted  to,  and  which  refusals  to  find  as 

requested  are  excepted  to;   (see  Forms,  p.  708,  et  seq, 

and  Appeals  from  Judgments,  II,  Supreme  Court,  p. 

83,  supra. 

JSTos.  17  to  67  of  Appeals  from  Judgments  of  Supreme  Court 

(p.  57)  may  now  be  followed,  hut  in  making  up  the  case 

on    appeal    the    following    papers    constitute    the    case 

(see  §  997) : 

Statement  under  Rule  41  as*  to  order,  see  105  App. 

Div.  476. 
Notice  of  Appeal. 

Pleadings  and  all  papers  on  file  with  the  judgment 
roll,  viz: 

Summons. 

Complaint. 

Answer. 

Demurrer  or 

Keply. 

Order  of  reference  (if  any). 

Report  of  referee  (if  any.) 

Decision. 

Judgment. 

Notice  of  exceptions. 

And  any  other  papers  used. 
Case: 

Evidence. 
Exhibits. 

If  questions  of  fact  are  to  be  raised, 
the  case  must  also  contain  a  staie- 
ment  that  it  contains  all  the  evidence 
taken  upon  the  trial  of  the  action. 
Stipulation  settling  oase. 
Order  settling  case. 
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Stipulation  waiving  certification, 

or 
The  certificate  of  the  clerk  of  the  court. 
Opinion  of  the  court  or  afiflldavit  of  no  opinion. 
Order  filing  record  in  Appellate  Term. 

This  order  is  only  necessary  in  appeals 
heard  on  caae  and  exceptions.  (§  997, 
Code.) 


HINTS    ON    APPEAL    PROCEDURE 


IX 

FROM  ORDERS 

City  Court  of  the  City  of  New  York,  Special  Term,  to  Supreme 
Court,  Appellate  Term 

1.  Keceive  copy  of  order  with  notice  of  entry. 

If  all  the  papers  used  before  the  court  are  not  recited  in 

the  order,  move  for  a  resettlement. 
See  that  order  shows  upon  its  face  that  it  was  not  granted 

upon  appellant's  application.    Raymond  v.  Tiffany,  115 

App.  Div.  352. 
If  order  is  resettled,  the  appeal  is  taken  from  the  order  as 

resettled ;  but  the  appeal  from  the  resettled  order  may  be 

lost  unless  an  appeal  from  the  first  order  is  taken  in  time. 

See  Beach  v.  Beach,  160  App.  Div.  229 ;  Dewsnap  v. 

Matthews,  119  App.  Div.  167 ;  Wollowitz  v.  N.  Y.  City 

Railway  Co.,  116  App.  Dvo.  361. 

2.  Consult  §§   3189,   1347,    1348,   1349,    Code  as  to  whether 

appeal  lies. 

3.  Enter  in  diary: 

1.  Last  day  to  appeal. 

10  days  after  service  of  a  copy  of  the  order 
with  notice  of  entry.  (§  3190,  Code.) 
But  service  of  copy  of  order  with  notice  of  entry 
by  loser  upon  winner  does  not  limit  the 
former's  time  to  appeal,  (Rohr  v.  Linch,  78 
Misc.  45.) 

2.  Last  day  to  serve  and  file  printed  papers  with 

clerk. 

15    days   after  service   of  notice   of   appeal. 

(Rule  III,   Appellate  Term   Rules,   First 

Dept.) 

4.  Draw  notice  of  appeal.      (See  Forms,  p.   712,  et  seq.,  and 

§§  1300-1301,  Code.) 

5.  Serve  notice  of  appeal. 

6.  File  notice  of  appeal  with  olerk  of  City  Court  of  City  of 

New  York. 

[142] 
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7.  Prepare  papers  on  appeal.     (See  notes  under  8  of  Appeals 

from  Orders,  p.  101,  supra,.) 

8.  Send  papers  on  appeal  to  printer  and  receive  proof. 

9.  Submit  proof  to  attorney  for  respondent  for  corrections. 

10.  Receive  proof  with  adversary's  corrections. 

11.  Have  papers  on  appeal  printed.     (See  Eule  43,  G.  R.  P.) 

12.  Submit  three  copies  of  printed  papers  to  attorney  for  respond- 

ent, and  have  stipulation  waiving  certification  signed. 

13.  If  respondent's  attorney  refuses  to  so  stipulate  have  papers 

certified  "by  the  clerk. 

14.  Before  time  expires,   serve  three  copies  of  printed  return 

(printed  papers  on  appeal)    on  attorney  for  respondent 
and  get  admission  or  make  affidavit  of  service. 
Printed  return  must  he  filed  within  15  days  after  service 
of  notice  of  appeal.     (Eule  III,  supra.) 

15.  File  one  signed  copy  of  the  printed  papers  vnth  clerk  of  City 

Court  and  direct  him  to  make  return. 

16.  See  that  return  is  filed  vsdth  the  clerk  of  the  Appellate  Term 

by  the  clerk  of  the  City  Court  within  15  days  after  notice 
of  appeal.  In  order  to  place  the  cause  on  the  Appellate 
Term  calendar,  the  retumi  must  be  filed  at  least  ten  days 
before  the  first  day  of  the  term  for  which  the  case  is  to  be 
noticed. 

17.  Enter  in  diary: 

Last  day  to  file  affidavit  of  service  of  three  copies  of 
printed  papers  on  appeal. 

Ten  days  before  first  day  of  term  for  which  appeal  is 
to  he  noticed.     (Rule  II,  Appellate  Term  Rules). 
Last  day  to  serve  and  file  notice  of  argument 

Eight  days  he  fore  first  day  of  term. 
Last  day  to  serve  and  file  appellant's  points.    On  or  before 
Monday  preceding  first  day  of  term.     (Rule  V,  Appel- 
late Term  Rules.) 

18.  Prepare  notice  of  argument. 

19.  At  least  tea  days  before  first  day  of  term  file  with  clerk  of 

the  Appellate  Term  admission  or  affidavit  of  service  of 
three  copies  of  printed  papers  on  appeal  and  ten  copies 
of  printed  papers.     (Rule  II,  Appellate  Term  Rules.) 

20.  At  least  eight  days  before  first  day  of  term,  serve  notice  of 

argument  and  obtain  admission  of  service. 
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21.  Within  same  time  file  with  clerk  of  Appellate  Term  notice 

of  argument  with  proof  of  service  by  affidavit  or  admission. 
(Eule  V,  Appellate  Term  Eules.) 

22.  Prepare  and  print  points.     (See  Rules  40  and  43,  G.  R.  P.) 

Must  have  calendar  number  on  first  page.  (Eule  V, 
Appellate  Term  Eules.)  It  is  customary  to  print  name 
of  counsel  who  is  to  argue  case  pn  front  page  of  points. 

23.  On  or  before  Monday  preceding  first  day  of  term  serve  a  copy 

of  appellant's  points  on  respondent ;  and  file  with  clerk  of 
Appellate  Term  10  copies  of  printed  papers  on  appeal  and 
10  copies  of  points  with  proof  of  timely  service  of  one 
copy.     (Eules  II  and  V,  Appellate  Term  Eules.) 

24.  Not  later  than  12  o'clock  noon  on  the  Saturday  preceding 

first  day  of  term,  receive  a  copy  of  respondent's  points. 
(Eule  V,  Appellate  Teo-m  Eules.) 
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LETTERS    TO    CLIENTS 


The  following,  although  put  in  the  form  of  letters,  are  intended 
to  be  used  mainly  as  hints  for  attorneys.  They  may,  how- 
ever, with  omissions  and  changes,  be  used  as  a  basis  for  such  letters. 

I 
LETTER  TO  NEW  CORPORATION 


To 

Geittlemen  :  —  Now  that  your  firm  has  been  turned  into  a  cor- 
poration by  certificate  of  incorporation  filed  in  the  office  of  the 

Secretary  of  the  State  of  New  York  at  Albany  on  the 

day  of ,19     ,  and  in  the  office  of  the  clerk  of  the 

County  of  {New  York,)  on  the day  of.  ... , 

19  ,  we  desire  to  call  to  your  attention  a  few  of  the  matters  you 
might  otherwise  overlook. 

This  is  a  general  letter  and  the  instructions  and  suggestions 
must  be  viewed  subject  to  the  circumstances  of  your  company. 

Money  in  bank  should  be  transferred  by  check  to  the  corpora- 
tion. 

It  is  wise  to  notify  debtors  in  large  amounts  that  moneys  due 
the  firm  have  been  assigned  to  the  corporation,  and  that  payment 
should  be  made  to  it. 

To  relieve  the  firm  partners  of  future  liability,  actual  personal 
notice  of  the  dissolution  should -be  brought  home  to  every  person 
with  whom  the  old  firm  has  dealt,  and  as  to  those  with  whom  the 
firm  has  not  dealt,  notice  should  be  given  of  the  dissolution  by 
advertising  in  the  newspapers.  (Commercial  expediency  some- 
times makes  this  unwise.) 

It  is  customary  to  send  out  a  letter  in  the  following  form. 
(See  Form  I,  hereto  annexed.) 

You  should  see  that  the  patents,  copyrights  and  trademarks 
belonging  to  the  old  firm  are  duly  assigned  by  instruments  such  as 
are  required  to  be  made,  filed,  or  recorded  in  various  public  offices. 
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Assignment  of  United  States  patents  inust  be  recorded  witliiii 
three  months  after  execution,  and  in  other  countries  filed  or 
recorded  in  prescribed  time. 

If  you  hold  stocks  or  band's  standing  in  the  name  of  the  old 
firm  they  should  be  transferred  on  the  books  of  the  respa;tive 
companies  to  the  name  of  the  new  corporation. 

The  lease  of  the  premises  occupied  by  the  corporation,  if 
assigned  to  it,  should  have  an  endorsement  of  consent  of  lessors 
placed  thereupon. 

Assignments  of  mortgages  should  have  been  taken  by  separate 
instruments  properly  acknowledged,  so  that  same  may  be  properly 
recorded. 

Deeds  of  real  estate  should  have  been  taken  by  separate  instru- 
ments, properly  acknowledged,  so  that  they  may  be  properly 
recorded. 

Policies  of  £re,  casualty,  or  employer's  liability  and  all  other 
insurance  in  the  name  of  the  old  firm  should  be  assigned  to  the 
corporation  and  the  consent  of  the  insuring  companies  to  such 
transfer  should  be  endorsed  on  the  policies. 

Where  the  firm  has  important  contracts,  particularly  contracts 
with  State  or  municipal  corporations,  the  consent  of  the  other 
contracting  parties  should  have  been  secured  before  incorporation, 
and  after  incorporation  their  consent  to  the  assignment  of  the 
contract  should  be  obtained  and  filed,  where  necessary,  so  that  in 
case  of  breach  of  contract,  proper  action  could  be  maintained  by 
the  corporation. 

The  old  books  of  account  should  be  closed  and  new  books  of 
the  corporation  should  be  opened  at  once. 

Be  very  careful  in  signing  any  documents  on  behalf  of  the 
corporation  to  see  that  the  name  of  the  corporation  appears  as  the 
signer  and  as  a  party  to  all  instruments,   and  then  add  "  By 

as  its  president,  and  by   

as  its  secretary"  (or  treasurer,  as  the  case  may  be). 

You  will  constantly  need  a  corporate  acknowledgment  and  a 
form  is  hereto  annexed,  and"  marked  "  Form  2." 

Whenever  an  important  contract  is  made  by  your  company,  a 
copy  of  the  authorization  thereof  by  resolution  of  the  board  of 
directors  should  be  annexed  and  a  form  for  that  purpose  is  hereto 
annexed,  marked  "  Form  III." 
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To   New  Corporatiosn 


If  there  is  any  State  in-  which  joa  are  to  do  much  business, 
you  should  ascertain  whether,  under  the  laws  of  that.  State  any 
requirement  exists  for  the.  filing  or  recording  of  any  papers  in 
that  State,  and  what  the  effect  is,  in  case  you  fail  to  file  such 
papers. 

In  most  of  the  States  you  are  prohibited  from  suing  therein 
if  you  are  doing  business  in  that  State  without  filing  a.  certificate, 
but  if  you  are  engaged  in  interstate  commerce,  perhaps  to  such 
extent  this  requirement,  if  it  exists,  would  not  apply. 

Your  company  should  keep  copies  of  all  tax  or  other  reports  or 
certificates  rendered  or  made  to  any  public  officer,  either  with 
the  minutes  or  spread  at  length-  thereupon. 

In  preparing  to  hold  any  meetiiig.  the  minutes  of  the  previous 
meeting  should  be  examined,  so  that  the  minutes  of  the  contem- 
plated' meeting  will  show  compliance  with  any  directions  of  the 
previous  meetings. 

Should  any  resolution  be  passed  which  is  intended  to  be  of  a 
permanent  character  it  should  not  be  passed  in  the  form  of  a 
motion  or  resolution,  but  should  be  by  an  amendm;ent  or  addition 
to  the  by-laws ;  and  if  any  amendments  oa"  additions  are  made  to 
the  by-laws  you  should  see  that  they  are  at  once  entered  in  the 
by-laws  themselves ;  that  isj  in  the  copy  used-  by  the  company,  so 
that  they  may  be  relied  upon  at  all  times  as  fully  revised. 

When  persons  holding,  s-tock  in  your  company  aa  executors, 
administrators,  guardians,  trustees,  or  in  any  other  representative 
or  fiduciary  capacity,  desire  to  vote  at  your  meetings  it  is  cus- 
tomary to  ask  for  proof  of  their  rigbt  so  to  do,  and  such  proof 
should  be  filed  with  the  secretary  of  the  company. 

Your  company  should  not  buy  or  become  the  holder  of  any  of 
its  own  stock  under  any  circumstances,  without  first  consulting 
eotmsel. 

IST either  a  stockholder  nor  director  can  vote  by  telepbone,  tele- 
graph or  mail. 

If  your  company  holds  stock  in  any  other  company  and  desires 
to  vote  upon  it,  see  that  one  of  your  officers  is  given  a  proxy 
authorized  by  resolution  of  your  board  of  directors. 

Remember  that  when  one-half  of  your  capital  stock  is  paid  in, 
Which  must  be  don©  within  one  year  from  the  date  of  the  incor- 
poration of  the  company,  a  certificate  must  be  made  of  such  fact 
and  filed  within  thirty  days  thereafter. 
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To   New  Corporation 


Eemember  that  you  cannot  divide,  withdraw  by  dividend,  or 
in  any  way  pay  to  the  stockholders,  or  any  of  them,  any  part 
of  the  cdpital  of  your  corporation,  or  reduce  your  capital  stock 
without  proceedings  at  law,  nor  can  you  loan  moneys  to  any 
stodcholder  therein,  and  it  is  also  provided  by  law  that  you  shall 
not  as  a  company,  or  any  officer  thereof,  discount  any  note  of  any 
stockholder  to  enable  any  stockholder  to  withdraw  any  of  the 
money  paid  in  by  him  on  his  stock. 

Consult  the  corporate  calendar  which  is  hereto  annexed  once 
each  month. 

You  cannot  issue  your  stock  or  bonds  except  for  money,  labor 
done  for  the  company  after  incorporation,  or  property  actually 
received  for  the  use  and  lawful  purposes  of  your  corporation. 
No  stock  can  be  issued  for  less  than  its  par  value. 

You  can  have  no  subscription  to  your  stock  made  conditionally. 

It  is  also  very  important  to  know  that  if  your  corporation 
should  refuse  to  pay  any  of  its  obligations  when  due,  you  cannot 
in  any  way  make  a  transfer  of  your,  property  or  safely  do  any 
act  thereafter  without  first  consulting  counsel. 

It  is  always  unwise  to  make  any  tax  reports  or  other  reports 
to  the  authorities  without  consulting  counsel. 

You  should  notify  safe  deposit  companies  and  have  name  of 
the  vault  changed  to  that  of  the  corporation. 

You  should,  in  all  cases,  where  you  desire  the  company  to  be 
unquestionably  bound,  affix  the  seal  of  the  corporation  to  its  docu- 
ments, although  a  seal  is  not  always  necessary. 

Your  company  should  take  actual  and  tangible  possession  of 
all  assets  and  property  transferred  to  it  immediately  after  your 
right  to  do  so  exists. 

In  case  you  own  real-  property  it  may  be  wise  to  cause  a  certi- 
fied copy  of  your  certificate  of  incorporation  to  be  recorded  in  the 
office  of  the  county  clerk  of  the  county  in  which  the  same  is 
situated. 

The  corporation  should  be  very  careful  to  make  a  full  and 
complete  inventory  of  all  the  property  and  assets  with  which  it 
commences  business,  or  which  is  paid  into  the  company's  treasury 
upon  each  issue  of  stock  in  the  first  instance. 

You  should  have  at  least  one  or  two  certified  copies  of  your 
certificate  of  incorporation  always  on  hand. 

!N"ew  letter  books  should  be  started  for  the  corporation. 
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Prepare  statement  for  newspapers  as  to  matter  you  des-ire  pub- 
lished in  reference  to  the  new  corporation. 

Remember  that  in  most  foreign  "States  in  which  you  do  business, 
if  you  have  property  situated  therein,  the  same  is  subject  to 
attachment  on  the  sole  ground  that  you  are  a  foreign-  corporation. 
Comply  at  once  with  §  275(a)  of  the  Tax  Law. 

See  that  your  new  cable  name  and  address  is-  givem  to  the  cable 
companies. 

Provide  yourself  with  extra  copies  of  the  by-laws,  signed  by 
the  secretary,  stating  "  The  above  is  an  exact  and  correct  copy 
of  the  by-laws  copied  from  the  records  of  the  corporation  and 
revised  up  to  date. 

Secretary." 

Many  public  officers  will  require  copies  to  be  filed  as  a  condi- 
tion precedent  to  th'eir  doing  official  acts. 

Eemember  that  upon  the  dissolution  of  the  old  concern  all  con- 
tracts with  employees  terminate  and  sometimes  it  is  wise  to  have 
that  fact  clearly  understood  between  the  corporation  and  the 
employees  to  be  retained  and  a  new  contract  made  between  the 
corporation  and  such  employees,  and  releasing  the  members  of  the 
firm  on  the  old  contract. 

Consult  counsel  as  to  regulations  of  factory,  labor  and  other 
laws  which  may  affect  your  industry,  and  as  to  reports  required 
by  .State  laws  and  returns  under  the  Federal  Income  Tax  Law. 


FORM  I 

(Date) 

To 

Gentlemen  :  —  We  desire  to  inform  you  that  the  firm  com- 
posed of and 

doing  business  in  the  city  of  New  York  at 

has  been  dissolved  by  mutual  agreement,  and  that  the  property 
and  assets  formerly  belonging  to  the  old'  firm  have  been  transferred 
to  the Company,  a  corporation  incor- 
porated under  the  laws  of  the  State  of  New  York,  formed  to 
carry  on  the  business  formerly  carried  on  by  the  said  firm,  and 
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'Goiporate  Ajeknowiedgment 


that  said  corporation,  hasi  assumed  tbe  indebtedness  of  the  old 
firm.* 

We  hope  that  the  new  company  may  enjoy  the  pleasant  busi- 
ness relations  that  existed  in  the  past  with  the  old  firm,  and  we 
believe  that  with  increased  facilities,  the  business  entrusted  to 
our  care  will  receive  prompt  and  careful  attention. 

Yours  truly,,  ^ 

(Signed  by  members  of  the  old  firm  and  the  corporation.) 


FORM  n 


ITew  Yoek  Eeal  Peopeett  Law,  Sec.  309 
The  acknowledgment  of  a  conveyance  or  other  instrument  by 
a  corporation  must  .be  made  by  some  officer  thereof,  authorized  to 
execute  the  same  by  the  board  of  directors  of  said  corporation. 
The  certificate  of  acknowledgment  must  be  in  substantially  the 
following  form,  the  blanks  being  properly  filled : 

"  State  of  New  York, 

County  of ss.: 

On  the day  of 

,  in  the  year 

before  me  personally  came 

to  me  known,  who,  being  by  me  duly  sworn,  did  depose  and  say 

that  he  resided  in that  he  is  the 

of  the Company,  the  corporation  described 

in  and  which  executed  the  above  instrument;  that  h©  laiew  the 
seal  of  said-  corporation ;  that  the  seal  affixed  to  said  instrument 
was  SiUch  corporate  seal;  that  it  was  so  affixed  by  order  of  the 
board  of  directors  of  said  corporation,  and  that  he  signed  his 
name  thereto  by  like  order." 

(Signature  and  office  of  officer  taking  acknowledgment.) 
If  such  corporation  have  no  seal,  that  fact  must  be  stated  in 
place  of  the  statements  required  respecting  the  seal. 

*  Insert  statement  that  one  or  more  members  of  the  old  firm  will  continue 
to  talie  an  active  interest  in  or  direction  over  the  new  company  and  that 
the  business  will  be  conducted  on  the  old  lines. 


Letters  to  Clients  153 


Resolution  —  Certificate  of  Secretary 


FORM  III 

At  a  meeting  of  the  board  of  directors,  of  the 

Company,  a  corporation  duly  incorporated 

and"  organized,  under  and  by  virtue  of  the  laws  of  the  State  of 
i^ew  York,  and  having  its  principal  office  and  place  of  business 
located  in  the  Borough  of  Manhattan,  City,  County  and  State  of 
l^evf  York,  duly  convened  at  the  office  of  said  company  in  iN^ew 
York  city,  pursuant  to  the  by-laws  of  said  company,  held  on  the 

day  of the  following  resolution 

was  duly  moved,  seconded  and  adopted  and  ordered  to  be  entered 
upon  the  minutes  of  the  proceedinga  of  said  meeting  by  the  secre- 
tary thereof. 


FORM  IV 
EESOLVED,  (take  in  resolution.) 

The  undersigned,  the  secretary  of  the  company  above  named, 
has  compared  the  foregoing  resolution-  with  the  original  thereof 
as  recorded  in  the  minute,  book  of  said  company,  which  is  in  his 
custody,  and  hereby  certifies  the  same  to  be  a  correct  and  true 
transcript  therefrom  and  the  whole  of  said  original  resolution. 
WITNESS  the  seal  of  this  company,  attested  by  me. 

Dated 

Attest : 

Secretary. 

(Corporate  seal.) 


FORM  V 
KAEE  &  SMALL. —  The  business  heretofore  carried  on  at 
No.  356  Broadway,  New  York  -City,  by  the  undersigned,  Warren 
S.  Karr  and  William  D.  Small,  as  partners  under  the  firm  name 
of  Karr  &  Small,  has  been  this  day  transferred  to  a  corporation 
organized  under  the  laws  of  the  State  of  New  York,  with  a  capital 
stock  of  $20,000,  by  the  name  of  "  Karr  &  Small,  Inc.,"  which 
will  continue  siaid  business  at  the  above  address,  the  fixm  of  Karr 
&  Small  having  been  this  day  dissolved  by  mutual  consent. 
New  York,  January  14,  1916. 

WARREN  8.  KARR, 
WILLIAM  D.  SMALL, 
KARR  &  SMALL,  INC. 


II 

LETTER  TO  SPECIAL  PARTNER  IN  LIMITED 
PARTNERSHIP 

(New  York,  June  21,  1916.) 
Dear  Sir: 

A  certificate  of  limited  partnership  has  been  duly  filed  and 
the  required  affidavit  that  you  have  actually  and  in  good  faith 
paid  in  cash  (five  hundred  thousand)  dollars,  has  been  filed  and 
the  publication  required  by  law  has  been  made,  but  there  are  a 
few  points,  concerning  which  I  should  like  to  advise  you,  other- 
wise your  liability  which  is  now  restricted  to  the  fund  contributed 
by  you  may  result  in  your  liability  as  a  general  partner  for  all 
the  debts  of  the  partnership. 

Your  name  must  not  be  used*  as  a  part  of  the  firm  name,  because 
if  so  used-  with  your  privity  you  will  become  liable  as  a  general 
partner. 

The  general  partners  only  may  transact  the  business  of  the 
partnership  and  they  are  liable  to  account  to  you  for  their  manage- 
ment of  the  business. 

You  are  not  permitted  to  sign  for  the  partnership  nor  -bind 
the  same  nor  transact  any  business  on  account  of  the  partnership, 
nor  be  employed  for  that  purpose  as  agent,  attorney  or  otherwise. 
You  may  from  time  to  time  examine  into  the  state  and  progress 
of  the  partnership  business  and  advise  as  to  its  management. 

You  are  not  bound  to  give  this  advice  nor  are  they  bound  to 
take  it. 

You  may  loan  money  to  and  advance  and  pay  money  for  the 
partnership ;  you  may  take  and  hold  notes,  drafts,  acceptances  and 
bonds  of  or  belonging  to  the  partnership  as  security  for  the  pay- 
ment of  such  money  and  interest. 

Yo.u  may  use  and  lend  your  name  as  security  for  the  partner- 
ship in  any  business  thereof  and  you  have  the  same  rights  and 
remedies  in  these  respects  as  other  creditors  might  have. 

You  may  lease  to  the  general  partnership  any  real  or  other 
property  for  the  purpose  of  the  partnership  at  such  rents  and  in 
such  terms  as  may  be  agreed  upon. 

You  may  negotiate  sales,  purchases  and  other  business,  but 
cannot  carry  such  negotiations  to  the  point  of  binding  the  firm, 
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which  can  be  done  only  by  a  general  partner  possessing  the  power 
of  general  agency  for  the  firm'. 

Such  business  negotiated  .by  you  is  not  binding  on  the  partner- 
ship until  approved  by  a  general  partner. 

If  you  interfere  contrary  to  these  instructions,  you  will  be 
deemed  and  be  liable  as  a  general  partner. 

If  the  partnership  becomes  insolvent  or  bankrupt,  you-  will  not, 
except  for  claims  contrafcted  as  a'bove  set  forth,  be  allowed  to  claim 
as  creditor  until  the  claims  of  all  the  other  creditors  of  the  partner- 
ship are  satisfied. 

In  all  ether  respects  the  law  puts  you  in  a  position  of  a 
stranger  to  the  firm.  In  short,  you-  may  not  in  your  right  as  a 
partner  or  even  by  direct  authority  of  your  copartners,  become 
agent  of  the  firm  for  any  purpose. 

You  majs  sell  your  interest  in  the  partnership  without  working 
a  dissolution  thereof  or  rendering  the  partnership  general,  pro- 
vided you  take  the  proper  legal  steps,  and  thereupon  the  purchaser 
becomes  a  special  partner  with  the  same  right  as  you  possess. 

Ill  other  words,  so  far  as  concerns  your  relation  to  the  general 
partners,  you  are  treated  as  a  mere  contributor  of  capital,  with 
none  of  the  rights  or  liabilities 'belonging  to  general  partners,  such 
as  universal  agency,  unlimited  liability  for  debts  and  a  property 
interest  in  the  firm  name  and  good  will. 

The  element  of  mutual  trust  and  confidence  which  is  given  in 
relation  between  general  partners  is  wholly  and  conspicuously 
lacking. 

You  might  even  become  a  special  partner  in  a  competing  firm, 
provided  there  was  no  actual  fraud  or  deceit.  But  in  such*  a  case 
it  would  be  only  due  caution  to  indicate  to  the  general  partners 
that  you  propose  to  become  a  special  partner  in  that  competing 
firm. 

Lastly,  you  should  be  very  careful  not  to  continue  the  partner- 
ship beyond  the  date  set  forth  in  the  original  certificate  without 
complying  strictly  with  the  law  as  to  continuance  and  renewal  of 
limited  partnerships. 

Yours  truly, 


Ill 

LETTER  OF  INSTRUCTION  TO  GENERAL  GUARDIAN  OP 

INPANT 

Bear  Sir: 

We  desire  to  advise  you  that  letters  of  guardiansliip,  dated  the 

day  of ,  19 .  . ,  have  beem  issued 

to  you  upon  the  estate  of ,  an 

infant  under  the  age  of  fourteen  years. 

These  letters  were  issued  By  the  Hon 

one  of  the  Surrogates  of  the  County  of 

upon  the  petition  filed  hy  you  on  the day  of 

,  19 .  . ,  and  as  you  now.  actually  enter  upon  your 

duties  as  Guardian,  we  desire  to  inform  you  in  a  general  way  as 
to  your  duties  and  responsibilities  and*  to  make  some  suggestions 
that  may.be  useful  to  you  in  your  representative  capacity: 

You  should 

1.  Make  and  file  with  the  Surrogate  an  accurate  inventory  of 

the  infant's  property.  It  is  wise  to  have  the  property 
appraised. 

2.  Open  a  separate  account  in  your  name  as  General  Guardian 

with  some  bank  or  trust  company  which  is  a-  l^al  de- 
pository, for  trust  funds,  and  deposit  therein  all-  trust  funds 
as  soon  as  received,  until  invested,  to  credit  of  yourself  as 
guardian,  at  agreed  rate  of  interest,  if  possible. 

3.  If  the  funds  of  the  ward  are  not  invested,  invest  them  in 

legal  investments  *  as  soon  as  it  can  reasonably  be  done, 
and  so  far  as  possible  keep  the  same  and  the.  income  thereof 
invested  till  your  ward  becomes  21  years  of  age,  or  until 
by  reason  of  his  death  or  other  cause,  you  are  sooner 
called  upon  to  account  and  pay  over  the  funds  to  others. 
You  may  invest  the  trust  funds  in  the  same  kind  of 
securities  as  those  in  which  savings  banks  of  this  State 
are  by  law  authorized  to  invest  the  money  deposited  therein. 
(See  §  239  of  the  Banking  Law,  Cons.  Laws;  Laws  1914, 
ch.  369 ;  Cons.  Laws,  ch.  2,  as  anmnded  by  Laws  1915,  ch. 
515  and  269,  and  Laws  1916,  ch.  363,  in  effect  May  1, 
1916.     , 

4.  Procure  a  book  and  devote  it  exclusively  to  matters  pertaii;L- 

ing  to  the  guardianship,  and  in  it  sot  down  at  tbe  time 

*  See  21,  p.  163. 
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of  its  occurremce  every  item  of  income  and  expenditure 
on  behalf  of  the  ward  intended  to  be  a  credit  or  a  charge 
against  yourself. 

5.  Take  receipts  for  all  expenditures,  except  for  trifling  sums, 

in  duplicate,  and  preserve  them  until  the  final  accounting.. 

6.  Make  no  expenditure  out  of  principal  or  income  of  the  ward 

for  his  support  and  education,  without  an  order  of  the 

court  for  that  purpose  pursuant  to  Section  2664  of  the 

Code. 

Make  no  disbursements  for  your  ward  out  of  either  prin- 
cipal or  income  except  for  his  reasonable  maintenance 
and  education  in  accordance  with  his  station  in  life  and 
circumstances,  having  regard  for  any  money  the  ward 
himself  may  earn.  If  your  ward  marries  you  should 
consult  counsel  before  continuing  disbursements  for 
maintenance.  It  is  always  safest  to  secure  from  the 
Surrogate  an  order  fixing  eax  annual  allowance  to  be 
expended  upon  the  maintenance  and-  education  of  the 
ward.  If  the  General  Xjuardian  is  also  the  parent  of  the 
ward  he  should  not  use  the  funds  of  his  ward  except  so 
far  as  his  own  means  are  inadequate  for  proper  support, 
maintenance  and  education  and  then  only  to  the  extent 
allowed  by  an  order  of  the  Surrogate. 

7.  Keep  constantly  a  list  of  the  articles  of  property  in  your 

custody  as  guardian. 

8.  Keep  a  record  of  the  disposing  of  any  piece  of  property  and 

how  disposed  of,  to  whom  and  for  what  purpose  and  at 
what  price. 

9.  Under  no  circumstances  use  funds  of  award  for  your  own  use. 
Mingling  the  funds  of  the  estate  with  your  own,  is  a  ground 

for  your  removal,  §  2574,  Code,  and  since  September  1, 
1916,  is  a  misdemeanor,  §  2664-a,  Code.  You  should  not 
loan  the  money  of  your  ward  upon  personal  security,  for 
if  you  do  so,  and  the  maker  of  such  securities  subsequently 
becomes  insolvent,  you  may  be  compelled  to  make  good  the 
loaa  to  the  estate,  and  in  addition  may  be  compelled  to 
bear  the  expense  of  litigation  made  necessary  to  collect  the 
funds  thus  improperly  invested.  The  courts  have  gen- 
erally held  that  trustees  must  invest  in  loans  on  unen- 
cumbered   real    estate    situated    in    this    State,    in    the 


158  Lettbes  to  Clients 


Instruction  to  General  Guardian 


bonds  of  the  State,  or  the  United  States,  and  that 
neither  good  faith,  care,  nor  diligence  will  protect 
them  in  the  event  of  loss,  where  this  rule  is  departed 
from.  Mortgage  loans  may  be  made  on  unencumbered 
real  property  in  this  State  worth  50  per  cent  more  than 
the  amount  of  the  loan.  (§  111  Decedent  Estate  Law.) 
If  satisfactory  securities  cannot  be  obtained:  after  reason- 
able efforts  to  do  so,  the  money  should  be  deposited  in 
some  trust  company,  depository  for  trust  funds,  or  sav- 
ings bank,  where  it  will  draw  interest  until  securities  can 
be  obtained. 

10.  At  least  once  each  year  (usually  in  January)  your  are  required 

to  file  in  the  Surrogate's  Court  an  annual  inventory  and 
account  of  the  property  of  the  infant  in  your  hands  and 
receipts  and  disbursements  relating  thereto. 

11.  You  may  lease  for  not  more  than'  five  years,  but  not  mort- 

gage or  sell  any  real  property  in  which  your  ward  has  an 
interest  without  leave  of  court.  If  such  real  property 
become  unproductive  or  dilapidated,  consult  counsel  as  to 
means  to  relieve  yourself  from  liability. 


IV 
LETTER  TO  EXECUTORS 

Dear  Sirs: 

We  desire  to  advise  you  that  letters  testamentary,  dated  the 

day  of ,  191.  .,  have  been  issued  to  you  and 

on  the  estate  of ,  late  of ,  who 

died  on  the day  of at 

These  letters  were  issued  hy  the  Hon ,  one  of  the 

Surrogates  of  the  County  of  {New  York,)  the  will  having  been 
proved  on  the day  of ,  and  petition  for  pro- 
bate having  been  filed  on  the  day  of As  you  now 

actually  enter  upon  the  discharge  of  your  duties  as  executor,  we 
desire  to  inform  you  in  a  general  way  as  to  your  duties  and  to 
make  some  suggestions  to  you  in  your  representative  capacity. 

It  is  your  duty,  in  addition  to  giving  attention  to  those  matters 
included  in  the  enclosed  memorandum  which  have  not  already 
been  attended  to: 

1.  To  open  a  separate  bank  account  in  the  name  of  the  estate 

in  a  bank  or  trust  company  which  is  a  legal  depository  for 

trust  funds. 

Make  payments  with  checks  upon  this  account.  Where 
surety  company  is  on  bond,  checks  usually  have  to  be 
countersigned  by  the  surety.  Mingling  the  funds  of  the 
estate  with  your  own  is  a  ground  for  your  removal 
(§  2574,  Code)  and  a  misdemeanor  (§  2664-a,  Code). 

2.  To  take  all  steps  legally  necessary  to  reduce  to  possession  all 

the  personal  property,  tangible  and  intangible,  of  the  tes- 
tator. (See  instructions  and  law  on  back  of  Letters  Tes- 
tamentary, if  any.) 

3.  To  notify  banks,  trust  and  safe  deposit  companies  in  which 

decedent  had  deposits,  and  corporations  in  which  decedent 

held  stock,  by  leaving  certificate  of  your  appointment  with 

them. 

These  institutions  require  waivers  from  the  State  Comp- 
troller before  parting  with  securities  or  money  of  the 
decedent,  and  decline  to  permit  decedent's  safe  deposit 
box  to  be  opened  prior  to  the  obtaining  of  such  waiver, 
except  in  the  presence  of  a  representative  of  the  State 
Comptroller.  Such  waivers  can  be  obtained  from  the 
local  Transfer  Tax  Attorney  for  the  State  Comptroller. 
[159] 
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4.  If  the  decedent  was  a  policsykolder  of  an  insurance  company 

or  a  member  of  any  deatih  benefit  order  or  association,  and 
such  insurance  is  payable  to  the  estate,  to. notify  the  insur- 
ance company  or  association  of  decedent's  death  and  obtain 
forms  for  proof  of  death. 

Present  these  proofs  with  certifica.te  of  your  appointment 
and  collect  insurance. 

5.  To  notify  all  debtors  of  your  appointment  ajid  demand  pay- 

ment of  account  and  collect  all  outstanding  claims  due 
decedent. 

6.  To  take  all  papers  of  decedent  into  your  possession  and  make 

full  inventory  of  all  personal  property  in  duplicates  in 

presence  of  counsel  or  other  witness. 

If  the  affairs  of  the  deceased  are  at  all  complicated  or 
there  is  the  slightest  anticipation  of  misunderstanding, 
or  possible  insolvency  of  the  estate,  consult  counsel  and 
have  appraisal  made  by  appraisers  appointed  by  the 
court  instead  of  relying  on  private  inventory.  If  you 
find  that  any  of  the  assets  of  the  estate  are  in  the  hands 
of  third  parties  who  refuse  to  deliver  them,  at  once 
notify  counsel  so  that  proceedings  may  be  taken  to 
secure  possession  of  same.  Any  debt  owing  to  decedent 
from  yourself  must  be  treated  as  an  asset  of  the  estate 
and  included  in  the  inventory. 

7.  If  there  is  any  considerable  sum  of  money  in  your  hands  at 

any  time,  to  place  the  same  at  interest  in  some  trust  com- 
pany, which  is  a  legal  depository  for  trust  fund  or  in  a 
savings  bank. 

8.  To  keep  a  detailed  account  of  receipts  and  disbursements, 

and  to  this  end  you  can  obtain  executor's  and  adminis- 
trator's account  books,  or  a  copy  of  final  account  blank  for 
form. 

9.  To   obtain  blank  forms  of  proof  of  claim,   have  vouchers 

printed  and  obtain  other  necessary  stationery,  etc.,  of 
forms  to  be  most  used,  according  to  nature  of  estate. 
10.  To  commence  publication  of  a  notice  to  creditors  to  present 
claims  imcmediately  after  the  issuance  of  letters  testa- 
mentary and  for  this  purpose  to  apply  to  the  Surrogate  to 
designate  the  newspapers. 
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You  cannot  account  or  proceed  to  distribute  the  estat? 
until  one  year  after  your  qualification  unless  you 
publish  such  for  six  naonths.  If  such  notice  is  pub- 
lished, you  can  account  and  distribute  fifteen  days  after 
expiration  of  such  notice.  Counsel  should  be  consulted 
about  the  publication  of  the  notice. 

11.  Before  paying  any  claim  to  insist  upon  a  sworn  proof  of  claim 

and  to  take  receipts  in  duplicate  for  such  payments  to- 
gether with  a  waiver  of  citation  upon  accounting. 

12.  To  examine  all  leases  and  contracts  and  other  documents  to 

which  decedent  was  a  party,  and  ascertain  decedent's 
rights  and  liabilities  thereunder. 

13.  To  proceed  at  once  to  wind  up  any  business  deceased  was 

engaged  in  individually. 

If  deceased  had  partners,  it  would  be  wise  to  consult  coun- 
sel as  to  your  rights  in  such  partnership.* 

14.  To  convert  all  assets!  into  cash  unless  all  parties,  interested 

or  who  have  appeared,  consent  in  writing  to  retention  in 
kind,  or  unless  sale  would  cause  a  loss  to  parties  entitled 
to  property.  Unless  the  will  otherwise  directs,  sale  may 
be  at  public  or  private  sale  and  may  be  upon  credit  of  not 
more  than  one  year,  provided  approved  security  is  obtained 
and  notice  given  to  all  parties  interested.  If  the  value  of 
the  property  to  be  sold  is  uncertain  or  largely  dependent 
upon  the  time  and  manner  of  the  sale,  you  should  apply  to 
th»  Surrogate  for  instructions-  before  proceeding  to  sell  and 
for  that  purpose  advice  of  counsel  is  necessary. 

15.  To  retain  possession  of  any  property  found  in  which  others 

are  supposed  to  have  or  claim,  any  interest,  until  advice  of 

counsel  is  obtained. 

If  any  sealed  and  endorsed  packages  are  found  among 
decedent's  effects,  do  not  open  or  disturb  same  without 
legal  advice,  since  the  order  in  which  these  documents 
lie  or  their  related  position  may  be  of  importance. 

16.  To  obtain  a  blank  book  and  keep  a  memorandum  as  to  every- 

thing that  is.  done  and  record  every  important  transaction 
or  conversation  therein. 

*  See  Letter  to  Surviving  Partner,  page  193. 
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17.  It  is  usual,  but  not  necessary  to  pay  witnesses  to  the  will  a 

small  amount  for  tlieir  attendance  upon  probate,  as  for 
example,  five,  ten,  or  more  dollars,  according  to  amount 
of  estate  or  other  considerations. 

18.  To  pay  funeral  expenses  and  expenses  of  probate,  but  make 

no  other  payments  without  consulting  counsel,  and  when 
paying  a  legacy  to  take  waiver  of  citation  of  accounting 
proceedings  and  get  receipt  and  release.  If  in  your 
opinion  the  bill  for  funeral  expenses  is  excessive,  viewed 
from  the  station  in  life  of  the  decedent,  do  not  pay  without 
consulting  counsel. 

19.  To  notify  fire,  liability  and  burglary  insurance  companies  of 

death  and  change  of  ownership  of  property  and  obtain 
binders  and  have  insurance  policies  held  by  testator  trans- 
ferred to  estate. 

20.  To  compromise  no  debt  owing  to  decedent  without  leave  of 

court. 

21.  To  promptly  reject  any  claim  not  known  or  reasonably  be- 

lieved to  be  valid. 

22.  To  obtain  advice  of  counsel  before  making  any  payment  or 

apportionment  to  widow  in  lieu  of  dower.  If  any  question 
regarding  gifts  by  the  decedent  is  involved,  consult  counsel 
before  acting.    See  Matter  of  Van  Alstyrie,  207  N.  Y.  298. 

23.  To  bear  in  mind  that  your  signature  to  an  instrument  as  one 

of  two  executors  may  bind  the  estate,  but  as  to  all  matters 
wherein  you  act  as  trustee  under  the  will  the  signature  of 
your  co-trustee  is  necessary  to  make  the  instrument  valid. 
Your  signature  to  a  contract  as  executor  also  binds  you 
individually  unless  the  contract  expressly  limits  your  obli- 
gations thereunder  to  your  representative  capacity. 

24.  To  pay  no  taxes  of  any  kind,  principal  or  interest  on  mort- 

gage or  premium  on  fire  or  other  insurance  without  con- 
sulting counsel. 

25.  If  testator's  death  was  caused  by  negligent  injury  and  an 

action  lies  under  the  Employers'  Liabilily  Act,  and  dece- 
dent did  not  give  the  required  notice  thereunder,  see  that 
such  notice  *  is  given  within  sixty  days  after  your  appoint' 
ment.  Counsel  should  be  consulted  as  to  the  drawing  and 
service  of  this  notice. 

*See  Forms,  p.  262  et  seq.    As  to  claim  against  municipal  corporation,  see 
p.  252  et  seq. 
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26.  If  you  are  appointed  testamentary  guardian  by  the  will,  to 

qualify  within  thirty  days  after  Letters  Testamentary  are 
issued  to  you  or  apply  to  Surrogate  for  three  months'  exten- 
sion of  time  within  which  to  qualify. 

27.  To  make  no  investments  without  consulting  counsel. 

"An  executor,  administrator,  tru'fetee  or  other  person  hold- 
ing trust  funds  for  investment  may  invest  the  same  in 
the  same  kind  of  securities  as  those  in  which  savings 
banks  of  this  state  are  by  law  authorized  to  invest  the 
money  deposited  therein,  and  the  income  derived  there- 
from, and  in  bonds  and  mortgages  on  unincumbered  real 
property  in  this  state  worth  fifty  per  centum  more  than 
the  amount  loaned  thereon.  Any  executor,  adminis- 
trator, trustee  or  other  person  holding  trust  funds  may 
require  such  personal  bonds  or  guaranties  of  payment 
to  accompany  investments  as  may  seem  prudent,  and 
all  premiums  paid  on  such  guaranties  may  be  charged 
to  or  paid  out  of  income,  providing  that  such  charge  or 
payment  be  not  more  than  at  the  rate  of  one-half  of 
one  per  centum  per  annum  on  the  par  value  of  such 
investments.  But  no  trustee  shall  purchatse  securities 
hereunder  from  himself." 

The  securities  in  which  moneys  deposited  in  a  savings 
bank  may  be  invested  are  enumerated  in  Decedent 
Estate  Law,  §  111. 

Section  239  of  the  Banking  Law;  Cons.  Laws,  Laws  1914, 
ch.  369;  Cons.  Laws,  ch.  2,  as  amended  by  Laws  1915, 
chs.  515,  269 ;  and  Laws  1916,  ch.  363,  in-  effect  May  1, 
1916. 

28.  To  pay  or  make  deposit  with  State  Conaptroller  to  cover  transr 

fer  tax  within  six  months  after  testator's  death  in  order 
to  obtain  five  per  cent,  allowance,  and  in  any  event  see 
that  transfer  tax  is  paid  or  an  order  obtained  exempt- 
ing the  estate  from  tax. 

And  within-  30  days  after  qualifying  or  after  coming  into 
possession  of  any  property-  of  decedent  to  give  the  Collector 
of  Internal  Revenue  of  the  Di^rict  where  decedent  was 
domiciled,  any  notice  required  by  the  Federal  Estate  Law 
upon  official  forms.  Advice  of  counsel  should  be  oTjtained 
upon  this  point. 
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29.  As  executors  it  may  be  generally  stated  that  you  only  adminis- 

ter upon  the  personal  property,  and,  unless  directed  to  do 
so  by  the  will,  you  have  nothing  to  do  with  the  real  prop- 
erty so  long  as  there  is  sufficient  personalty  to  pay  dece- 
dent's debts.  But  as  to  apportionment  of  rents  consult 
§  275,  Real  Property  Law. 

30.  Your  commissions,  to  be  divided  among  you,  will  be  five  per 

cent,  on  the  first  $1,000,  two  and, one-half  per  cent,  on 
the  next  $10,000,  and  one  per  cent,  on  the  balance,  of  all 
sums  received  and  paid  out  by  you.     If  the  gross  value  of 
the  principal  of  the  estate  or  fund  accounted  for  amounts 
to  $100,000  or  more,  each  executor  is  entitled  full  com- 
mission provided  there  are  not  more  than  three,  in  which 
case  the  compensation  to  which  three  would  be  entitled 
must  be  apportioned  among  them  according  to  the  services 
rendered  by  them  respectively.     These  commissions  are 
not  subject  to  use  by  you  until  your  accounts  are  settled 
by  the  surrogate.     A  short  method  of  computing  commis- 
sions where  the  estate  is  over  $10,000  is  to  take  one  per 
cent,  of  the  total  and  add  $190. 
Personal  property  not  disposed  of  by  will  passes  according  to  the 
'Statute  of  Distributions.      (§§   80-104,   Decedent  Estate  Law, 
Consolidated  Laws,  chap.  13.    iSee  also  Bobbins  v.  McGlure,  100 
N.  Y.  328 ;  167  App.  Div.  264.) 

Real  property  not  disposed  of  by  will  descends  according  to 
the  Statute  of  Descent.  (§§  80-104,  Decedent  Estate  Law,  Con- 
solidated Laws,  chap.  13.  See  Hiles  v.  Fischer,  144  N.  Y.  306; 
141  App.  Div.  253;  160'  App.  Div.  353,  and  University  Law 
Review,  vol.  1,  page  113  et  seq.) 


LETTER  TO  ADMINISTRATOR 

Dear  Sir: 

We  desire  to  advise  you  that  letters  of  administration,  dated 

the day  of ?  19  •  •  j  have  been  issued 

to  you  on  the  estate  of ,  late  of , 

who  died  on  the  ....  day  of at 

These  letters  were  issued  by  the  Hon ,  one 

of  the  Surrogates  of  the  County  of  {New  York,)  and  petition  for 

such  letters  having  been  filed  on  the  ....  day  of 

As  you  now  actually  enter  upon  the  discharge  of  your  duties  as 
administrator,  we  desire  to  inform  you  in  a  general  way  as  to 
your  duties  and  to  offer  some  suggestions  to  you  concerning  per- 
formance of  them. 

It  is  your  duty,  in  addition  to  giving  attention  to  those  matters 
included  in  the  enclosed  memorandum  which  have  not  already 
been  attended  to: 

1.  To  open  a  separate  bank  account  in  the  name  of  the  estate 

in  a  bank  or  trust  company  which  is  a  legal  depository  for 
trust  funds. 

Make  payments  with  checks  upon  this  account.  Where 
surety  company  is  on  bond,  checks  usually  have  to  be 
countersigned  by  the  surety.  Mingling  the  funds  of  the 
estate  with  your  own,  is  a  ground  for  your  removal, 
§  2574,  Code,  and  a  misdemeanor,  §  2664-a,  Code. 

2.  To  take  all  steps  legally  necessary  to  reduce  to  possession  all 

the  personal  property,  tangible  and  intangible.  (See  in- 
structions and  law,  if  any,  on  back  of  Letters  of  Adminis- 
tration. ) 

3.  To  notify  banks,  trust  and  safe  deposit  companies,  in  which 

decedent  had  deposits,  and  corporations  in  which  decedent 
held  stock,  by  leaving  certificate  of  your  appointment  with 
them. 

These  institutions  require  waivers  from  the  State  Comp- 
troller before  parting  with  securities  or  money  of  the  de- 
cedent, and  decline  to  permit  decedent's  safe  deposit  box  to 
be  opened,  prior  to  the  obtaining  of  such  waiver,  except 
in  the  presence  of  a  representative  of  the  State  Comp- 
troller. Such  waivers  can  be  obtained  from  the  local 
Transfer  Tax  Attorney  for  the  State  Comptroller. 
[165] 
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4.  If  the  decedent  was  a  policyholder  of  an  insurance  company 

or  a  member  of  any  death  benefit  order  or  association  and 
such  insurance  is  payable  to  the  estate,  to  notify  the  insur- 
ance company  or  association  of  decedent's  death  and  obtain 
forms  for  proof  of  death.  Present  these  proofs  with  cer- 
tificate of  your  appointment  and  collect  insurance. 

5.  To  notify  all  debtors  of  your  appointment  and  demand  pay- 

ment of  account  and  collect  all  outstanding  debts  due 
decedent. 

6.  To  take  all  personal  property  and  papers  of  decedent  into 

your  possession  and  make  full  inventory  of  all  personal 
property  in  duplicate  in  presence  of  counsel  or  other 
witness. 

If  the  affairs  of  the  deceased  are  at  all  complicated  or 
there  is  the  slightest  anticipation  of  misunderstanding,  or 
possible  insolvency  of  the  estate,  consult  counsel  and  have 
appraisal  made  by  appraisers  appointed  by  the  court  in- 
stead of  relying  on  private  inventory.  If  you  find  that 
any  of  the  assets  of  the  estate  are  in  the  hands  of  third 
parties  who  refuse  to  deliver  them,  at  once  notify  counsel 
so  that  proceedings  may  be  taken  to  secure  possession  of 
same.  Any  debt  owing  to  decedent  from  yourself  must 
be  treated  as  an  asset  of  the  estate  and  included  in  the 
inventory. 

7.  If  there  is  a  considerable  sum  of  money  in  your  hands  at  any 

time,  to  place  the  same  at  interest  in  some  trust  company, 
which  is  a  legal  depository  for  trust  funds  or  in  a  savings 
bank. 

8.  To  keep  a  detailed  account  of  receipts  and  disbursements, 

and  to  this  end  you  can  obtain  an  administrator's  account 
book. 

9.  To  commence  publication  of  a  notice  to  creditors  to  present 

claims  immediately  after  the  issuance  of  letters  of  admin- 
istration and  for  this  purpose,  to  apply  to  the  Surrogate 
to  designate  the  newspapers. 

You  cannot  account  or  proceed  to  distribute  the  estate 
until  one  year  after  your  qualification  unless  you  publish, 
once  a  week  for  six  months,  notice  to  creditors  to  present 
claims.  If  such  notice  is  published,  you  can  account  and 
distribute  any  time  after  expiration  of  such  notice.  Counsel 
should  be  consulted  about  the  publication  of  the  notice. 
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10.  Before  paying  any  claim  to  insist  upon  a  sworn  proof  of  claim 

and  to  take  receipts  in  duplicate  for  such  payments  to- 
gether with  a  waiver  of  qitation  upon  accounting. 

11.  To  examine  all  leases  and  contracts  and  other  documents  to 

which  decedent  was  a  party,  and  ascertain  decedent's 
rights  and  liabilities  thereunder.  As  to  apportionment  of 
rents  in  which  estate  may  have  an  interest  consult  §  275, 
Real  Property  Law. 

12.  To  proceed  to  wind  up  any  business  deceased  was  engaged  in 

individually,  but  if  he  had  partners,  it  would  be  wise  to 
consult  counsel  as  to  your  rights  in  such  partnership.* 

13.  To  convert  all  assets  into  cash  unless  all  parties,  interested 

or  who  have  appeared,  consent  in  writing  to  retention  in 
kind,  or  unless  sale  would  cause  a  loss  to  parties  entitled 
to  property. 

Assets  of  the  estate  may  be  sold  at  public  or  private  sale 
and  may  be  upon  credit  of  not  more  than  one  year,  pro- 
vided approved  security  is  obtained  and  notice  given  to  all 
parties  interested.  If  the  value  of  the  property  to  be 
sold  is  uncertain  or  largely  dependent  upon  the  time  and 
manner  of  the  sale,  you  should  apply  to  the  Surrogate  for 
instructions  before  proceedings  to  sell  and  for  that  purpose 
advice  of  counsel  is  necessary. 

14.  To  retain  possession  of  any  property  in  which  others  are 

supposed  to  have  or  claim  any  interest,  until  advice  of 
counsel  is  obtained. 

And  if  any  sealed  or  indorsed  packages  are  found  among 
decedent's  effects,  do  not  open  or  disturb  same  without 
legal  advice,  since  the  order  in  which  these  documents  lie 
or  their  related  position  may  be  of  importance. 

15.  To  obtain  a  blank  book  and  keep  a  memorandum  of  every- 

thing that  is  done  and  record  every  important  transaction 
or  conversation  therein. 

16.  To  pay  funeral  expenses  and  expenses  of  administration,  but 

to  make  no  other  payments  without  advice  of  counsel. 

When  paying  a  distributive  share,  take  waiver  of  cita- 
tion of  accounting  proceedings,  and  get  receipt  and  release. 
If  in  your  opinion  the  bill  for  funeral  expenses  is  excessive, 
viewed  from  the  station  in  life  of  decedent,  consult  counsel 
before  paying  same. 


'  See  Letter  to  Surviving  Partner,  p.  193. 
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17.  To  notify  fire,  liability  and  burglary  insurance  companies  of 

death  and  change  of  ownership  of  all  personal  property 
and  obtain  binders,  and  have  insurance  policies  held  by 
decedent  transferred  to  estate. 

18.  To  compromise  no  claim  due  the  estate  without  leave  of  court. 

19.  To  promptly  reject  any  claim  presented  against  the  estate 

not  known  or  reasonably  believed  to  be  valid. 

20.  To  make  no  investments  of  the  fimds  of  the  estate  and  to 

make  no  contracts  purporting  to  bind  the  estate. 

Your  signature  to  any  such  contract  will  create  a  per- 
sonal liability  and  you  will  have  great  difficulty  in  obtain- 
ing reimbursement  from  the  estate  for  any  sums  expended 
in  this  way. 

21.  To  pay  no  taxes  of  any  kind,  principal  or  interest  on  a  mort- 

gage or  premium  on  fire  or  other  insurance  without  advice 
of  counsel. 

22.  If  testator's  death  was  caused  by  negligent  injury  and  an 

action  lies  under  the  Employers'  Liability  Act,  and  de- 
cedent did  not  give  the  required  notice  *  thereunder,  to  see 
that  such  notice  is  given  within  sixty  days  after  your 
appointment.  Counsel  should  be  consulted  as  to  drawing 
and  service  of  this  notice. 

23.  To  pay  or  make  deposit  with  State  Comptroller  to  cover 

transfer  tax  willhin  six  months  after  testator's  death  in 
order  to  obtain  5  per  cent,  allowance  and  in  any  event  to 
see  that  transfer  tax  is  paid  or  an  order  obtained  exempt- 
ing the  estate  from  tax. 

And  within  30  days  after  qualification  or  after  coming 
into  possession  of  any  property  of  decedent,  to  give  to  the 
Collector  of  Internal  Eevenue  of  the  District  where 
decedent  was  domiciled,  any  notice  required  by  the  Federal 
Estate  Law,  upon  official  forms.  Advice  of  counsel  should 
be  obtained  on  this  point. 

24.  If  any  question  regarding  gifts  by  the  decedent  is  involved, 

consult  Counsel  before  acting.     See  Matter  of  Van  Al- 

styne,  207  N.  Y.  298. 

As  to  exemption  for  benefit  of  family,  see  §  2670,  Code;  and 

as  to  whether  money  can  be  allowed  in  lieu,  see  cases  cited  in  64 

Misc.  662.     As  to  what  are  deemed  assets,  see  §§  2672,  2673, 

Code.    As  to  apportionment  of  rents,  annuities  and  dividends,  see 

*  See  Forms,  p.  262  et  seq.    As  to  claims  against  municipal  corporation,  see 
p.  252  et  seq. 
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§  26Y4,  Code.     As  to  proceedings  to  discover  property  withheld, 

see  §  2675,  Code. 

Your  commissiorLS,  (to  be  divided  among  you,)  will  be 
5  per  cent,  on  the  first  $1,000,  2i/2  per  cent,  on  the  next 
10,000,  and  1  per  cent,  on  the  balailce,  of  all  sums  received 
and  paid  out  by  you.  If  the  gross  value  of  the  principal 
of  the  estate  or  fund  accounted  for  amounts  to  $100,000 
or  more,  each  administrator  is  entitled  to  full  comniission 
provided  there  are  not  more  than  three,  in  which  case  the 
compensation  to  which  three  would  be  entitled  must  be 
apportioned  among  them  according  to  the  services  rendered 
by  them  respectively.  These  commissions  are  not  subject 
to  use  by  you  until  your  accounts  are  settled  by  the  Sur- 
rogate. A  short  method  of  computing  commissions  where 
the  estate  is  over  $10,000  is  to  take  1  per  cent,  of  the  total 
and  add  $190. 


VI 
LETTER  TO  ASSIGNEE  FOR  BENEFIT  OF  CREDITORS 

Dear  Sir: 

As  you  are  assignee  of .,  under  a  general 

assignment  for  the  benefit  of  creditors,  we  beg  to  hand  to  you  the 
following  letter  of  general  information  as  to  your  duties  whidi 
we  believe  will  greatly  assist  you: 

We  think  it  important  to  advise  you  at  the  very  outset  that 
while  an  effort  has  been  made  to  conform  the  administration  of 
insolvents'  estates  by  means  of  an  assignment  for  the  benefit  of 
creditors  to  the  principles  and  procedure,  of  the  Bankruptcy  Law, 
the  decisions  of  the  Federal  courts  still  indicate  many  diiJiculties 
and  dangprs  which  an  assignee  must  be  on  his  guard  to  avoid. 

The  making  of  the  assignmenrt  was  an  act  of  bankruptcy  on 
the  part  of  your  assignor  to  which  there  is  no  defense.  It  is 
therefore  within  the  power  of  a  small  number  of  creditors  for 
four  months  after  the  making  of  the  assignment  to  bring  the 
assigned  estate  into  the  jurisdiction  of  the  Bankruptcy  Court.  If 
this  i^  done  the  assets  are  subject  to  the  direction  of  that  Court 
and  you  become  a  mere  custodian  without  -title  without  any 
authority  to  take  any  action  and  liaibl©  to  be  called  upon  to 
account  to  that  Court  in  accordance  with  the  principles  of  Bank- 
ruptcy administration.  You  may  be  at  once  superseded  by  a 
receiver  in  bankrupitcy  and  you  may  be  held  liable  for  the 
assigned  estate  even  though  you  have  in  good  faith  and  in  reliance 
on  the  State  Statute  disposed  of  part  of  the  same,  if  the  Federal 
Court  does  not  approve  your  proceedings  and  allow  your  account. 
Hence  the  expediency  of  preparing  yourself  at  once  to  show  if  a 
bankruptcy  intervenes  that: 

1.  You  have  no  interest  in  the  assigned  estate  adverse  to  general 

creditors ; 

2.  That  you  are  acting  with  the  consent  and  approval  of  a 

majority  of  the  creditors  in  number  and  amount  of  claims, 
and  not  as  the  choice  of  the  assignor ; 

3.  That  you  have  made  no  distribution  of  assets  and  taken  no 

steps  except  diligent  efforts  to  collect  and  conserve  the 
assets  of  the  insolvent  and  to  avoid  losses  for  four  months 
after  your  appointment.    You  are  likely  to  have  difficulty 
[170] 
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in  procuring  a  surety  company  to  execute  your  bond  unless 
assurances  of  strict  procedure  along  these  lines  is  given. 
Cause  the  deed  of  assignment  to  be  recorded  in  the  proper 
County  Clerk's  office,  and  obtain  several  certified  copies. 

(a)   In  the  case  of  an  individual : 

in  the  county,  where  the   debtor  resided  or 
carried  on  his  business  at  the  date  of  the 
assignment. 
(&)  In  the  case  of  a  co-partnership: 

in  the  county  where  the  true  place  of  business 
of  such  a  co-partnership  is  situated. 

To  avoid  question  of  your  title  or  authority,  controversy  with 
any  of  the  partners,  and  possible  personal  liability,  before  you 
do  anything  other  or  further  than  taking  possession  of  and  pre- 
serving the  assigned  property,  make  sure  that  the  assignment  to 
you  was  made  and  acknowledged  by  all  the  partners,  or  at  least, 
that  all  authorized  in  some  express  or  binding  manner,  the  same, 
(c)   In  case  of  a  corporation : 

in  the  county  where  its  principal  place  of  busi- 
ness is  situated. 

Assure  yourself  before  taking  any  active  or  affirmative  steps 
for  the  disposition  of  the  assigned  property,  that  the  assignment 
was  made  in  a  manner  and  by ,  persons  proper  to  bind  the 
corporation. 

In  all  oases  where  an  assignment  is  made  by  a  corporation, 
the  right  to  recover  the  amount  due  from  stockholders  on  unpaid 
capital  stock  issued  to  or  subscribed  for  by  them  passes  to  the 
assignee  whether  mentioned  in  the  assignment  or  not. 

When  real  property  is  part  of  the  property  assigned  and  is 
situated  in  a  county  other  than-  the  one  in  which  the  original 
assignment  is  required  to  be  recorded,  cause  certified  copies  to 
be  filed  and  recorded  in  each  county  where  such  real  property  is 
situated. 

Where  property  is  situated  outside  of  this  State,  consult  local 
counsel  as  to  filing  of  same,  and  record  proper  instrument  of  con- 
veyance executed  by  assignor. 

Have  extra  copies  of  assignment  made  or  printed. 

You  have  no  authority  to  sell,  dispose  of-  or  convert  to  the  pur- 
poses of  your  trust  any  of  the  assigned  property  until  you  have 
qualified  by  entering  into  a  bond  to  the  People  of  the  State  in 
amount  ordered  and  directed  by  the  Court.     While  you  have 
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30'  days  after  the  recording  of  this  assignment,  to  do  this  it  is 
desirable  to  qualify  as  soon-  as  possible  and  in  some  cases  it  is 
advisable  to  file  at  once  a  provisional  bond,  Mfhich  may  be  ordered 
by  the  Court.  Counsel  should  be  promptly  consulted  on  this 
point. 

Take  actual  and  tangible  possession  of  the  office,  store,  factory 
or  other  place  of  business,  and  property  of  the  assignor  im- 
mediately. 

Take  possession  of  any  cash  found  'and  open  new  bank  account 
in  your  name  as  assignee  with  same.  Leave  copy  of  general 
assignment  and  the  'certificate  of  the  Clerk  of  the  Court  that  you 
have  qualified  as  assignee,  with  such  bank  and  pay  all  bills  solely 
by  check  on  this  account.  Do  not  mingle  funds  of  assignor  with 
your  own  funds. 

Make  inventory  of  each  paper  or  document  and  security  found 
in-  the  safe,  desk  or  other  place  of  assignor,  and  of  all  books  of 
account. 

Notify  immediately  each  bank  and  trust  company  in  which 
assignor  has  funds,  and  as  soon  as  possible  serve  them  with  certi- 
fied copies  of  assignment,  and  with  'certificates  of  the  Clerk  of  the 
Court  that  you  have  qualified  as  assignee.  Draw  funds  out  of 
such  bank  and  deposit  them  in  a  new  account.  Notify  safe 
deposit  companies  and  corporations  in  which  assignor  held  stock. 

Do  not  accept  any  goods  delivered  or  co'usigned  to  assignor, 
after  assignment  without  consulting  counsel. 

As  soon  as  possible  retain  local  counsel  in  places,  especially  out 
of  the  State,  where  assignor  owns  and  has  property. 

Examine  leases,  contracts,  mortgages  and  other  docunnents  and 
any  other  papers  that  might  require  immediate  attention  or  any 
notice  to  be  given. 

Examine  fire,  life,  casualty  or  other  insurance  policies,  collect- 
ible by  assignee,  and  notify  companies  of  change  of  ownership 
and  arrange  as  to  new  insurance. 

After  you  have  qualified,  obtain  authorization  from  the  Court 
to  continue  the  business  of  assignor,  if  necessary,  in  the  best  inter- 
ests of  the  estate,  for  limited  period.  In  applying  for  authority 
to  so  continue  after  the  expiration  of  the  fijrst  period,  show 
generally  the  result  of  such  continuance  up  to  the  time  of  such 
further  application,  and  the  existence  or  prospect  of  a  profit  there- 
from. 
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If  there  is  perisiiable  property,  which  means  not  only  property 
which  is  physically  perrishable,  but  that  the  value  of  which  would 
be  destroyed,  and  there  will  be  a  loss  if  the  same  is  not  sold, 
immediately  apply  to  the  Court  for  leave  to  sell. 

Put  watchman  in  immediate  charge  of  places  requiring  same. 

Order  combination  to  be  changed  on  safe. 

Notify  principal  creditors  of  assignment  by  letter. 

File  order  with  Post  Office  to  have  mail  addressed  to  assignor 
sent  to  assignee.  If  ineffectual,  obtain  order  ex  parte  directing 
the  postmaster  to  deliver  such  mail  to  the  assignee. 

Prepare  statement  for  newspapers  as  to  matter  you  desire  to 
publish. 

Make  arrangements  with  lessor  as  to  temporarily  continuing  in 
possession  of  premises.  The  assignee  should  immediately  after 
taking  poss-ession  of  the  property,  ascertain  whether  the  lease  or 
leasehold  has  any  value,  and  whether  it  can  be  sold  for  profit. 
If  it  has  no  value,  the  assignee  should  at  once  disaJBrm  it  as  far 
as  he  is  concerned  and  make  arrangements  above  suggested.  The 
assignee  has  a  reasonable  time  to  determine  whether  he  shall 
accept  or  reject  the  lease.  If  he  oocupira  the  premises  for  any 
length  of  time  he  may  possibly  render  himself  personally  liable 
for  the  rent. 

If  surety  company  is  on  your  bond,  notify  banks  in  which  you 
have  money  deposited  that  the  same  is  to  be  drawn  upon  counter- 
signature of  surety  company,  and  notify  surety  company  that 
banks  have  been  so  notified,  and  keep  it  advised  of  deposits  made. 

Order  rubber  stamps  for  indorsements  of  checks  and  one  con- 
taining name  of  assignee,  and  thereunder  "  assignee  of  (insert 
name  of  assignor)  "  for  the  benefit  of  creditors,  and  one  "  Received 
payment,  day  of  ,  191     (ITame  of  assignee)," 

thereunder  "assignee  for  the  benefit  of  creditors  of  (Name  of 
assignor) ." 

Order  letter  paper,  and  envelopes  with  memorandum  on  out- 
side in  corner  as  follows:  (If  not  called  for  in  ten  days,  post- 
master will  please  return  to  (insert  name  of  assignee)  Assignee, 
St.,  New  York  City.)  See  that  every  communi- 
cation, and  especially  every  notice  sent  during  your  administra- 
tion of  the  assigned  estate  is  sent  in  an  envelope  so  endorsed. 

Eemember  that  your  assignor  may  be  put  into  bankruptcy  at 
any  time  vnthin  four  months  from  the  making  of  assignment,  in 
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which  case  assignment  becomes  void.  If  this  is  done,  assignee  is 
not  entitled  to  any  commissions  or  any  allowance  for  counsel  fee, 
but  may  be  allowed,  in  an  action  for  an  accounting  brought  by 
the  trustee  in  bankruptcy,  compensation  for  such  services  as  he 
may  have  rendered  which  have  proven  beneficial  to  the  estate,  and 
which  the  trustee  in  bankruptcy  might  have  himself  performed 
out  of  which  he  is  supposed  to  pay  for  his  counsel.  (Examine 
Baukruptcy  Law.) 

Make  arrangements  in  regard  to  temporary  use  of  telephone, 
motor,  and  such  other  services  as  the  assignor  may  be  enjoying 
under  contract. 

Make  no  payments  whatever,  excepting  for  preservation  of  per- 
ishable property,  nor  sales,  until  after  your  bond  has  been 
approved  and  filed,  and  after  bond  is  filed  pay  employees  as 
hereinafter  outlined.  But  if  there  is  perishable  property  which 
must  be  quickly  sold  and  it  is  imperatively  necessary  to  make 
other  sales  before  the  inventory  has  been  made  and  the  bond 
filed,  it  is  well  to  apply  to  the  Court  for  the  giving  of  a  pro- 
visional bond,  which  in  the  First  Department  at  least,  may  be 
ordered  and  filed  in  proper  cases  immediately  after  the  assign- 
ment. 

Reject  unprofitable  property  and  contracts. 

Ascertain  whether  any  judgment  of  record  in  favor  of  assignor 
and  file  notices  as  provided  in  §  1263,  Code. 

*  Make  up  schedules  and  inventory  as  required  by  law,  remem- 
bering that  assignor  has  20  days  in  which  to  file  same,  and  if  he 
fails  to  do  so  within  20  days,  assignee  should  file  a  provisional 
bond  (although  this  is  not  usual),  but  in  all  events  has  10  days' 
additional  time  to  make  up  schedules  and  inventory,  and  when 
schedules  and  inventory  are  filed  by  assignee  be  careful  to  have 

*It  is  difficult,  if  not  impossible,  to  reconcile  the  words  "  ten  "  in  Section 
6  of  the  Statute  with  the  word  "twenty"  in  subdivision  5  of  section  4.'  It 
probably  means,  and  has  been  so  construed  that  the 

(a)  assignor  has  20  days  after  the  assignment  within  which  to  file  the 
inventory  or  schedule, 

(b)  assignee  has  thirty  days  after  the  assignment  within  which  to  enter 
into  and  file  his  bond  and  also  to  file  the  inventory  or  schedule  "  as  far  as 
he  can," 

(c)  if  the  assignor  has  filed  the  inventory  or  schedule  within  the  20  days, 
then  the  assets  are  known,  and  the  permanent  bond  of  the  assignee  can  be 
determined  and  ordered, 

(d)  but  if  he  has  not,  then  the  said  assets  and  bond  cannot  be  fully  or 
accurately  known  or  stated,  and  the  assignee  may  and  should  apply  for  leave 
to  file  a  provisional  bond.  However,  provisional  bonds  are  authorized  in  the 
First  Department  immediately. 
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affidavit  of  disinterested  experts  as  to  value  of  various  classes  of 
property  included  among  assets  of  assignor.  In  making  up  the 
inventory  carefully  note  in  separate  columns  the  nominal  and 
actual  values  of  the  personal  property,  and  in  case  of  real 
property  the  assignee  should  state  its  full  and  true  value,  taking 
into  consideration  the  actual  sales  during  the  previous  year. 
There  should  also  be  a  recapitulation  in  the  following  manner : 

Debts  and  liabilities  amount  to $ 

Assets,  nominal  value $ 

Assets,  actual  value $ 

State  incumbrances  on  property,  showing  the  equity  of  the 
estate  therein,  as  the  penalty  of  the  bond  is  determined  by  the 
amount  of  said  equity. 

The  assignee  has  no  power  to  perform  contracts  made  by  the 
assignor.  It  may  be  advisable,  however,  to  complete  them,  but 
before  so  doing  he  should  obtain  authority  from  the  Court,  either 
by  specific  application  in  the  case  of  contracts  of  especial  magni- 
tude or  importance,  or  by  application  to  continue  the  assignor's 
business,  in  which  case  the  terms  and  advantages  of  the  various 
contracts,  performance  of  which  is  incidental  to  such  continuance, 
should  be  fully  set  forth.  If  any  person  has  received,  taken  or 
in  any  manner  interfered  with  the  estate,  property  or  effects  of 
the  debtor  in  fraud  of  his  creditors  and  which  might  have  been 
avoided  by  a  creditor  or  the  assignor,  apply  for  leave  to  bring  an 
action  to  recover  the  property  so  transferred. 

Since  the  assignee  has  the  exclusive  right  of  action,  it  follows 
that  he  will  be  liable  for  a  negligent  omission  to  assail  fraudulent 
transfers  made  by  the  assignor  prior  to  the  assignment.  He  may 
ask  for  instructions  from  the  creditors  and  for  indemnity  if  they 
desire  him  to  proceed  with  such  actions. 

Every  assignee  must  open  and  keep  full,  exact  and  regular  books 
of  account  of  all  receipts,  payments  and  expenditures  of  money  by 
him,  which  said  books  shall  always,  during  business  hours,  be  open 
to  the  inspection  of  any  person  interested  in  the  trust  estate. 

Creditors  have  the  right  to  examine  books  of  the  assignor  as 
well  as  those  of  the  assignee. 

All  property  must  be  turned  into  money.  The  assignee  cannot 
sell  on  credit  nor  at  retail,  nor  at  private  sale,  but  all  sales  must 
be  had  at  public  auction  unless  otherwise  ordered  by  the  judge. 
TJpon  application  to  the  judge,  the  assignee  may  be  authorized  to 
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sell  any  portion  of  the  estate  at  private  sale,  in  which  ease  he 
must  keep  an  accurate  record  of  each  article  sold,  the  price  re- 
ceived therefor  and  to  whom  sold,  which  account  he  must  file  at 
once.  If  all  or'  part  of  the  estate  is  perishable,  as  above  defined, 
the  court,  upon  application  stating  that  fact,  and  showing  the 
nature  and  location  of  such  property,  and  that  there  will  be  loss 
if  an  immediate  sale  is  not  had,  may  order  its  sale  with  or  with- 
out notice  to  creditors. 

In  making  sales  at  auction  of  personal  property,  the  assignee 
shall  give  at  least  ten  days'  notice  of  the  time  and  place  of  the 
sale  and  of  the  articles  to  be  sold  by  advertisement  in  one  or  more 
newspapers,  and  he  shall  give  notice  of  the  sale  at  auction  of  any 
real  estate  at  least  twenty  days  before  such  sale.  Upon  such  sales 
the  assignee  shall  sell  by  printed  catalogue,  in  parcels,  and  shall 
file  a  copy  of  such  catalogue,  with  the  prices  obtained  for  the 
goods  sold,  with  his  final  account. 

When  any  notice  is  served  on  the  creditors  of  the  insolvent, 
pursuant  to  the  provisions  of  the  statute  or  rules,  by  mail,  every 
envelope  containing  such  notice  shall  have  upon  it  a  direction  to 
the  postmaster,  at  the  place  to  which  it  is  sent,  to  return  the  same 
to  the  sender  within  ten  days  unless  called  for.  Upon  every  appli- 
cation made  to  the  Court  upon  such  service,  an  affidavit  shall  be 
presented  showing  whether  any  such  notices  have  been  returned. 

Sales  on  credit  should  only  be  made  with  leave  of  the  Court 
and  it  is  best  to  have  the  consent  of  a  majority  of  the  creditors  in 
number  and  amount  of  claims  or  at  least  of  the  principal  cred- 
itors, preferably  expressed  in  writing,  or  by  their  duly  recorded 
votes  at  a  meeting  of  them. 

iN'either  the  assignee,  his  attorney,  nor  anyone  representing 
them,  can  purchase  at  the  sale. 

Do  not  compromise  any  claim  due  the  estate  without  leave  of 
Court.  The  judge  may,  upon  the  application  of  the  assignee,  and 
for  good  and  sufficient  cause  shown  and  upon  such  terms  as  he 
may  direct,  authorize  the  assignee  to  sell,  compromise  or  com- 
pound any  claim  or  debt  belonging  to  the  estate  of  the  debtor. 
But  the  assignee  incurs  a  risk,  because  even  though  he  have  leave 
of  Court,  that  will  not  prevent  any  party  interested  in  the  trust 
estate  from  showing  upon  the  final  accounting  of  such  assignee 
that  such  debt  or  claim  was  fraudulently  or  negligently  sold, 
compounded  or  compromised.     The  Court  may  also  authorize  the 
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compromise  of  a  claim  owing  by  the  estate,  and  may  order  a  trial 
by  jury  or  a  referee  of  any  disputed  claim.  In  making  applica- 
tion for  leave  to  compromise  claims  due  to  or  owing  by  the  estate, 
the  safest  course  is  to  do  so  upon  notice  to  or  order  to  show  cause 
served  upon  all  creditors. 

Debts  of  the  assignor  may  be  proved  and  allowed  against  his 
estate  which  are  (a)  fixed  liability  as  evidenced  by  a  judgment 
absolutely  owing  at  the  time  of  the  assignment,  or  (b)  a  claim 
for  taxable  costs  incurred  before  the  assignment,  in  good  faith, 
in  an  action  to  recover  a  provable  debt;  (c)  or  founded  upon  an 
open  account,  or  upon  a  contract,  express  or  implied,  whether 
due  or  not  due. 

In  allowing  the  claims  against  the  estate,  in  all  cases  of  mutual 
debts  or  credits  between  the  estate  of  the  assignor  and  a  creditor, 
the  amount  shall  be  stated  and  one  debt  shall  be  set  off  against 
the  other,  and  the  balance  only  shall  be  allowed.* 

A  set-off  or  counterclaim  shall  not  be  allowed  in  favor  of  any 
debtor  of  the  assignor  which  (a)  is  not  probable  against  the 
estate;  or  (b)  was  purchased  by  or  transferred  to  him  after  the 
filing  of  the  general  assignment  or  with  intent  to  such  use  and 
with  knowledge  or  notice,  or  if  he  had  reasonable  cause  to  believe, 
that  such  assignor  was  insolvent. 

If  any  claims  are  presented  to  the  assignee  which  were  not 
proved  or  are  incorrect  or  false,  it  is  the  duty  of  the  assignee  to 
report  promptly  such  fact  to  the  Court  and  have  the  validity 
thereof  determined  either  by  a  jury  trial  or  reference  ordered  by 
the  Court,  or  by  the  referee  appointed  to  take  and  state  the 
assignee's  account;  and  he  should  also  report  promptly  for  allow- 
ance all  claims  presented  to  him  which  are  not  disputed. 

It  is  not  the  practice  to  report  claims  for  allowance  from,  time 
to  time,  but  at  one  time;  usually  with  the  assignee's  account,  in 
a  schedule  of  which  such  claims  are  enumerated,  unless  previous 
to  his  accounting  the  assignee  wishes  to  pay  a  dividend,  pursuant 
to  §  12  of  the  amended  act,  when  he  reports  to  the  court  the 
claims  he  has  received  and  allowed,  and  on  which  he  wishes  to 
pay  a  dividend,  and  then  makes  application  for  leave  to  pay  such 
dividend  on  notice  to  all  creditors  and  persons  interested. 

Whenever  a  claim  is  founded  upon  a  written  instrument,  unless 
lost  or  destroyed,  it  must  be  filed  with  the  claim.  After  the  daim 
is  allowed  or  disallowed,   such  instrument  may  be  withdrawn, 

*  See  the  case  of  Matter  of  Bluestone,  169  App.  Div.  462. 
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but  only  by  permission  of  the  Court.  If  such  instrument  is  lost 
or  destroyed,  a  statement  of  such  fact  and  of  the  circumstances 
of  such  loss  or  destruction  must  be  filed  under  oath  with  the 
claim. 

*  The  Court  has  power  to  allow  secured  creditors  such  sum 
only  as  to  the  Court  seems  to  be  owing  over  and  above  the  value 
of  their  securities. 

If  there  is  a  large  sum  of  money  in  your  hands  at  any  time 
place  the  same  in  some  trust  company,  which  is  a  legal  depository 
for  court  funds. 

Never  pay  without  obtaining  proof  of  claim  and  voucher,  unless 
the  account  amounts  to  less  than  $20. 

In  the  distribution  of  assets,  wages  or  salaries  actually  owing 
to  the  employees  of  the  assignor  at  the  time  of  execution  of  the 
assignment  for  services  rendered  within  three  months  prior 
thereto,  not  exceeding  $300,  to  each  employee,  are  preferred 
before  any  other  debt. 

Present  to  the  assignor  all  claims  presented  against  his  estate 
and  have  him  examine  their  correctness  and  demand  that  he 
notify  the  assignee  if  any  are  incorrect  or  false. 

Demand  from  the  assignor  good  and  sufficient  instruments  of 
transfer  of  all  his  property  outside  the  State  of  'New  York. 

Obtain  ordecr  for  examination  under  oath  of  the  assignor,  and 
the  production  of  books  and  papers,  concerning  the  conduct  of 
his  business,  the  cause  of  his  inability  to  pay  his  debts,  his  dealings 
with  his  creditors  and  other  persons  who  cannot  account  for  the 
whereabouts  of  his  property  and  all  matters  which  may  affect  the 
administration  and  settlement  of  his  estate.  They  are  required 
by  law  to  comply. 

Every  verified  claim  of  a  creditor  must  set  forth  whether  any, 
and  if  so,  what  securities  are  held  for  such  claim  and  whether 

any,  and  if  so,  what  payments  have  been  made  thereon. 

1  — ' ' — ' 

*  Despite  the  effort  or  intent  of  the  Legislature  to  coordinate  the  Debtor  and 
Creditor  Law  to  or  with  the  Bankruptcy  Law,  suhdivision  8  of  section  15  of 
the  Statute,  it  would  seem  does  not  change  the  existing  judicially  declared  law 
to  the  effect  that  the  secured  creditor  may  hold  and  realize  on  his  security  and 
may  thereafter  or  in  addition  receive  also  dividend,  not  on  the  balance,  but  on 
his  entire  claim,  provided  that  from  both  sources  he  does  not  receive  more  than 
his  entire  claim.  This  was  held  in  the  Matter  of  Seymour  Johnson  and  Co., 
involving  a  stock  exchange  seat.  The  new  section  has  not  been  judicially 
interpreted;  its  language  is  meager  or  indefinite;  but  it  would  no  doubt  be 
strictly  construed  and  it  does  not  define  the  word  "  allow  "  or  say  that  the 
court  shall  have  power  "to  allow  the  cJaims  of  secured  creditors  for  such 
sums  only,  etc.,  etc. 
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*  Eemember  that  creditors,  or  parties  otherwise  interested,  if 
the  judge  so  directs,  are  entitled  to  have  at  least  ten  days'  notice 
by  mail  to  their  respective  addresses  as  they  appear  in  the  schedule 
filed  by  the  assignor,  or  at  such  other  addresses  as  they  shall  have 
filed  with  the  assignee,  of  (a)  all  proposed  sales  of  property, 
(b)  the  declaration  and  time  of  payment  of  dividends;  (c)  the 
filing  account  of  the  assignee  and  of  the  hearing  thereon;  (d)  the 
proposed  compromise  of  any  controversy.  Such  notice  may  be 
published  as  the  judge  shall  direct  and  must  be  returnable  in 
Court. 

On  the  petition  of  the  assignee,  the  judge  may  cause  such 
notices  to  be  sent  or  published. 

Have  any  exemption  claimed  by  the  assignor  passed  upon  by 
the  Court. 

The  Court  has  power  on  petition  to  order  the  examination  of 
witnesses  and  production  of  books  and  papers  before  the  assignee 
who  has  power  to  administer  oath  and  compel  the  attendance  of 
witnesses  and-  production  of  books,  records  and  papers  by  the 
issuance  of  subpoena  and  any  evidence  taken  must  be  filed  in  the 
County  Clerk's  office. 

Claims  which  for  want  of  record  or  for  other  reasons  would 
not  have  been  valid  as  against  the  claims  of  the  creditors  of  the 
assignor  are  not  liens  against  the  estate. 

The  Court,  in  its  discretion,  may  order  a  trial  by  jury  or  before 
a  referee,  of  any  disputed  claim. 

The  assignee  is  entitled  to  receive  for  his  services  a  conmais- 
sion  not  exceeding  5  per  cent  on  the  whole  sum  which  comes  into 
his  hands,  except  in  a  case  where  such  percentage  does  not  equal 
$200,  in  which  case  the  Court  may  grant  such  a  sum,  which  with 
such  percentage  shall  equal  $200.  If  the  assignee  continues  the 
business,  the  Court  may  allow  him  additional  compensation  equal  to 
what  he  might  be  allowed,  as  hereinabove  set  forth;  in  applying 
for  such  allowance  show  result  of  such  continuance,  emphasizing 
any  net  profit  received  therefrom. 

The  actual  and  necessary  expenses  incurred  by  the  assignee  in 
the  administration  of  the  estate  must  be  reported  in  detail,  under 
oath,  and  if  approved  by  the  Court,  they  will  be  allowed. 

When  in  doubt  as  to  the  wisdom  or  propriety  of  any  action 
contemplated  in  the  administration  of  the  assigned  estate,  seek 
the  advice  or  instruction  of  the  Court,  on  notice  of  motion,  or 


■  See  Matter  of  Guriwn,    92  Miso.  296. 
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order  to  show  cause,  to  the  assignor,  your  surety  and  all  creditors, 
or  obtain  their  decision  thereon,  prefeo-ably  expressed  in  writing 
or  by  their  duly  recorded  votes  at  a  meeting  of  them. 


Letter  to  Debtor  of  Assignors 

(Ifame  of  Assignors.) 
(JSTame  of  Assignee)^  Assignee. 
(Business  address  of  Assignee;) 
Date 
Dear  Sir: 

I  beg  to  notify  you  that  on  the  (date  of  assignment),  (name  of 
assignors)  of  (insert  place),  doing  business  under  the  name  of 
(insert  name),  made  a  general  assignment  for  the  benefit  of  cred- 
itors to  me. 

I  find  upon  the  books  of  the  firm  that  you  are  indebted  to  him 

in  the  sum  of  $ ,  a  statement  of  which  is  herein 

inclosed. 

Will  you  kindly  send  me  check  for  this  amount  in  order  that  the 
estate  may  be  closed  as  soon  as  possible. 

Yours  truly, 
(Name  of  Assignee), 

Assignee  of  (name  of  Assignor). 
Office  and  P.  0.  Address, 
(Address  of  Assignee.) 


Form  of  Letter  to  Be  Sent  to  Banks  in  Which  Assignor  Has  Account 

New  York,  ,  19.. 

The National  Bank, 

City. 

Gentlemen : 

I  hereby  notify  you  that ,  doing  busi- 
ness under  the  name  of ,  having  an 

account  in  your  bank,  made  a  general  assignment,  for  the  benefit 

of  his  creditors,  dated ,  19 .  . ,  and  filed  and 

recorded  this  day  to  me,  and  that  funds  are  to  be  paid  out  upon 
my  order  only. 

Yours  truly, 

(Signed) 

As  assignee  of for  the  benefit 

of  the  Creditors. 
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Record  of  Dates,  Names  and  Useful  Data 

The  following  to  be  typewritten  and  filled  in  and  checked  off 
in  each  case. 

Name.  Residence. 

liame  of  assignors. 

Name  under  which  assignors  did  business. 

Principal  place  of  business  at  date  of  assignment. 

Name  of  assignee. 

Residence. 

Business  address  of  assignee. 

Business  of  assignors. 

Business  of  assignee. 

Date  of  assignment. 

Date  of  acknowledgment. 

Corporation,  individual,  or  co-partnership. 

Recorded  in  ofiice  of  Clerk  of  County  of  (New  York)  on  the 
day  of ,  19 .  . 

Also  recorded  in  the  County  of ,  on 

the day  of ,   19  .  . , 

because  of  real  estate  owned  by  assignors  in  such  county. 

Provisional  bond  ordered  by  order  of  Mr.  Justice , 

entered in  the  sum  of  $ Surety 

Company. 

*  Bond  filed  in  (New  York)  County  Clerk's  office 

Schedules  and  inventory  filed  by  assignor  on  the day 

of ,19.. 

Total:  Direct. 

Liabilities  of  assignor,  $ Contingent. 

Nominal  assets,  $ 

Actual  assets,  $ 

Final  bond  ordered  by  Judge for  $ on 

the day  of   ,  19 .  . 

Final  bond  of Company  of 

presented  and  approved  by  Judge and  filed 

*As  to  when  to  be  filed,  compare  Debtor  and  Creditor  Law,  §§  4,  6.  In  the 
First  Department  provisional  bonds  can  be  applied  for  immediately  after 
making  of  assignment. 
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in  the  office  of  the  Clerk  of  the  County  of  (!New  York)  on 
the day  of ,  19. . 

Petition  for  order  to  advertise  for  creditors 

verified,  19 . . 

Order,  dated ,  19 .  . ,  made  by  Hon. 

,  Judge  of  the  N.  Y.  Supreme  Court. 

Papers  designated,  and: 

For  what  period  of  time. 

First  publication  commenced. 

Publication  ends.  (At  least  one  week  before  day  to  present 
claims. ) 

Last  day  to  present  claims.  (Not  less  than  ten  dwys  from  day 
of  publication.) 

Obtain  copies  of  advertisement. 

Obtain  affidavit  of  names  of  creditors  appearing  upon  books  of 
assignor. 

Last  day  to  mail  printed  notices  to  creditors  (compare  5 
Debtor  and  Creditor  Law  and  Rule  VI  Special  Term  Rules, 
First  Dist.). 

i^rotices  to  present  claims  mailed  to  each  of  the  creditors  whose 

names  appear  on  the  books  of  assignors  by 

date '.,  19.. 

Affidavit  of  mailing  made  by 

Sworn  to ,  19 .  . 

Notices  returned. 

Obtain  proof  of  publication  of  advertisement  to  present  claims. 

Sworn  to ,  19 .  . ,  by 

Date  of  examination  of  assignor 

Received  proof  of  claims  duly  verified,  showing  name,  address, 
amount  due,  and  when  due  and  what  for. 

Ten  days'  notice  mailed. 

(a)  Proposed  sale  of  property 

(b)  Proposed  compromise    

(c)  Declaration  of  time  of  payment  of  dividend 

(d)  Filing  final  account  and  hearing  thereon 

(e)  Other  matters 

Make  up  account  and  petition  for  citation. 

Account  and  petition  filed ,  19 . . 

Date  '■ — Account  verified ,  19 . . 

Date  — Petition  verified ,  19 .  . 

Summary  of  account. 


Letters  to  Clients  183 


Assignee  for  Creditors  —  Memorandum 


Dr. 

Inventory  of  stock. 

Inventory  of  accounts. 

Increased  by 

Or. 

Decrease. 

Expenses. 

Dividend  paid  to 

Balance 

Order  for  citation  made  for  by  Hon ,  on  the 

day  of ,  19 .  . 

Papers  designated. 

Citation  issued ,  19 . . 

Date  returnable ;  . ,  19 . . 

Served  Citation  upon : 
Assignor. 
Assignee. 
Sureties. 
Creditors. 

Mailed  citation ,  19 .  . 

Proof  of  mailing by 

Affidavit  of  service by   

dated ,  19.  . 

Proof  of  publication  of  citation 

by dated ,  19 . . 

Wbo  appeared  upon  return  of  citation. 


Were  objections  filed  to  account  ? 
If  so,  by  wbat  parties  ? 
Order  of  reference  by  Judge. 

Date .,  19.. 

Name  of  referee. 
Address  of  referee. 

Hearing  set  for ,  19 .  . 

Notice  served  on  assignor,  assignee,  sureties,  and 

Who  appeared  at  reference  (witb  name  and  address  of  counsel). 

Amount  realized  from  sales,  $ 

Amount  realized  from  collections,  $ 

Amount  paid  out  of  expenses,  $ 

Amount  paid  wages  (preferred) ,  $ 


VII 
LETTER  TO   RECEIVER   IN  BANKRUPTCY 

(New  York,  Aug.  15,  1916.) 
Dear  Sir: 

We  desire  to  advise  you  that  you  were  appointed  temporary 
receiver  of  the  estate  and  property  of  {Samuel  Drummondj  alleged 
bankrupt)  of  {the  Borough  of  Manhattan,  City  of  New  York,) 
on  the  {^th)  day  of  {August,  1916)  by  {Hon.  Julius  M.  Mayer,) 
Judge  of  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York.  As  you  are  now  to  actually  enter  upon 
the  discharge  of  your  duties  as  such  receiver,  we  desire  to  inform 
you  in  a  general  way  as  to  your  duties  and  make  some  suggestions 
to  you  in  your  representative  capacity. 

You  should  first  obtain  several  certified  copies  of  the  appoint- 
ing order  to  be  filed  with  banks,  post  ofiice,  and  left  with  keeper 
in  charge  of  premises.  Examine  order  as  to  conditions  and 
restraining  clauses,  and  any  directions  as  to  continuing  business 
of  bankrupt;  also  keep  in  mind  the  following: 

1.  ~So   receiver   in   bankruptcy    shall   employ    an    attorney   or 

counsel  except  upon  the  order  of  this  Court  and  make  sure 
that  the  attorney  is  not  coimeoted  professionally  or  other- 
wise with  the  alleged  bankrupt.  Such  order  shall  be 
granted  only  upon  the  petition  of  the  receiver  setting  forth 
the  name  of  the  counsel  whom  he  wishes  to  employ,  the 
reasons  for  the  selection  of  that  person,  and  showing  the 
necessity  of  employing  any  attorney  or  counsel  and  that  he 
has  no  adverse  interest. 

2.  Arrange  with  a  surety  company  for  receiver's  bond.    Execute 

same  and  have  your  attorney  send  it  to  United  States 
District  Court  for  aipproval.  See  that  bond  of  petitioning 
creditors  is  filed,  and  do  not  file  receiver's  bond  until 
creditors  bond  has  been  filed  unless  immediate  action  is 
necessary.  Petitioning  creditor's  bond  not  necessary  where 
alleged  bankrupt  consents  to  appointment  of  receiver. 

3.  Have  your  attorney  determine  forthwith,  whether  to  obtain 

an  order  for  the  examination  of  the  bankrupt,  bookkeeper, 
and  such  other  persons  as  might  know  about  the  affairs  of 
the  bankrupt,  under  and  pursuant  to  section  21  of  the 
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Bankruptcy  Act,  and  if  bo,  obtain  such,  order  and  proceed 
to  examine  said  parties  f  ortliwith.  as  to  all  the  property  and 
property  rights  of  the  bankrupt,  if  you  consider  such 
examination  desirable.  If  there  is  any  property  in  the 
hands  of  the  sheriff,  or  any  oiBcial,  belonging  to  the 
bankrupt,  which  may  have  been  seized  on  execution,  attach- 
ment or  replevin,  get  injunction  restraining  the  said  official 
from  disposing  of  same,  or  interfering  with  same,  pend- 
ing the  election  and  qualification  of  a  trustee  in  bank- 
ruptcy. If  property  of  bankrupt  is  in  hands  of  assignee 
for  the  benefit  of  creditors,  demand  possession  of  same 
and  an  accounting  for  any  property  disposed  of  and  serve 
copy  of  demand  on  surety  on  assignee's  bond.  Obtain 
injunctions  against  the  assignee  or  any  person,  or  parties, 
having  property  which  the  estate  may  be  entitled  to,  or 
may  have  an  interest  therein. 

Find  out  all  details  relative  to  mortgages  against  the 
bankrupt's  property,  and  have  your  attorney  apply  for 
injunctions  from  the  United  States  Court  restraining  any 
foreclosure  proceedings  pending  the  election  and  qualifica- 
tion of  a  trustee. 

4.  Go  to  bankrupt's  premises  with  your  attorney  or  his  repre^ 

sentative,  and  with  an  assistant,  who  can  remain  in  charge, 
if  necessary,  and  take  immediate  and  actual  possession  of 
all  the  property  found  therein. 

5.  Reduce  to  possession,  as  far  as  possible,  all  property,  tangible 

and  intangible;  to  do  this  you  should  take  actual  and 
immediate  possession  of  such  property,  and  if  it  is  under 
lock  and  key,  secure  the  key. 

6.  Take  possession  of  all  money,  valuables,  books  of  account, 

check-books,  bank-books,  returned  vouchers,  and  all  papers 
which  may  in  any  way  tend  to  disclose  the  bankrupt's 
financial  condition  or  the  condition  of  his  business  and  at 
the  earliest,  possible  moment  make  a  memorandum  or 
inventory  of  all  articles  in  the  premises  and  particularly 
those  of  a  special  value,  including  the  details  of  all  books 
of  account  foimd.  It  is  often  advisable  to  have  bankrupt's 
books  examined  by  an  expert  accountant,  but  it  is  usually 
advisable  to  apply  for  leave  so  to  do  in  order  not  to  add 
unnecessary  expense. 
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7.  Obtain  all  keys  to  premises,  have  safe  opened  and  change 

combination  if  its  contents  are  of  value.  Change  lock  on 
premises,  unless  you  are  positive  there  are  no  duplicate 
keys  out. 

8.  If  the  size  of  the  premises  and  the  value  of  the  stock  warrant, 

.  put  a  keeper  in  possession  at  once,  £ind  if  specially  valu- 
able, arrange  for  night  watchman,  or  with  a  protective 
company  for  same  purpose.  See  'that  certified  copy  of 
appointment  order  is  on  the  premises  at  all  times. 

9.  It  is  the  duty  of  the  bankrupt  to  give  you  all  information 

relative  to  his  affairs.  Have  an  interview  with  him  for 
that  purpose  with  your  attorney,  and  demand  from  him 
all  keys,  books,  leases,  contracts,  insurance  policies,  docu- 
ments and  papers  of  any  value,  combination  to  safe,  etc., 
and  consult  with  him  as  to  condition  of  business  generally 
and  any  matters  that  need  immediate  attention.  Give 
him  a  receipt  and  keep  a  duplicate. 

10.  Examine    insurance    policies,    have    bankrupt    transfer   his 

interest  in  same  to  receiver  and  have  the  bankrupt  or  the 
broker  who  placed  the  insurance  transfer  the  interest  of 
bankrupt  to  receiver.  Some  companies  consider  that  a 
transfer  to  the  receiver  is  effected  by  operation  of  law,  and 
that  no  transfer  is  necessary.  If  he  will  not  do  so,  take 
out  new  insurance  at  once  and  have  insurance  run  to  bank- 
rupt and  receiver  as  their  interests  may  appear. 

11.  Post  notice  in  a  conspicuous  place,  of  the  receiver's  appoint- 

ment and  his  possession,  his  address,  and  that  of  his 
attorneys. 

12.  Make  list  of  employees;  positions;  how  long  employed,  and 

place  of  residence. 

13.  Arrange  vnth  owner  of  premises  for  amicable  occupation,  if 

possible,  by  receiver,  so  long  as  it  is  desired  to  occupy 
premises.  The  receiver  is  entitled  to  a  reasonable  time 
to  dispose  of  the  property,  paying  for  the  use  and  occupa- 
tion during  the  time  so  occupied,  and  the  landlord  may  be 
restrained  from  interfering  with  such  occupancy. 

14.  Have  your  attorney  obtain  several  certified  copies  of  appoint- 

ing order. 

15.  Notify   banks,    trust   and   safe  deposit   companies   of  your 

appointment  by  serving  upon  them  certified  copies  of  the 
order  appointing  you  temporary  receiver. 
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16.  Notify  superintendent  of  general  delivery  at  post  office  to 

deliver  bankrupt's  mail  to  receiver,  sending  him  certified 
copy  of  appointing  order  with  written  request. 

17.  Notify  banks  in  which  bankrupt  had  account,  and  serve  them 

with  a  certified  copy  of  appointing  order.  Have  bank 
book  balanced  and  draw  check  on  bank  for  balance. 

18.  Notify  telephone,  gas,  and  electric  light  companies,  etc.,  of 

receivership,  and  arrange  with  them  if  you  wish  service 
continued. 

19.  Keep  a  detailed  record  of  whatever  you  do  relating  to  the 

estate,  which  will  show  all  moneys  received  and  paid  out, 
letters  written,  acts  done,  and  a  sumonary  of  any 
important  conversations.  In  general,  confine  your  acts  to 
getting  possession  of  the  property  and  assets  of  the  bank- 
rupt estate,  and  take  no  part  in  controversies  between  the 
various  creditors,  save  as  the  same  may  tend  to  uncover 
further  property.  If  proofs  of  claim  are  filed  with  you, 
you  should  return  them  or  forward  them  to  the  referee. 
If  necessary  open  new  set  of  books. 

20.  If  bankrupt  removed  goods  prior  to  bankruptcy,  inquire  of 

employees  or  neighbors  for  any  facts  which  may  subse- 
quently be  of  value,  should  you  wish  to  locate  same. 

21.  Give  notice  of  the  receivership  by  letter,  and  personally  if 

the  matter  is  of  sufficient  importance,  to  all  debtors  on 
bankrupt's  books,  etc.,  and  demand  payment,  and  make 
utmost  effort  to  collect.  If  immediate  suit  is  necessary, 
apply  to  Court  promptly  for  authority. 

22.  If  receiver  is  to  continue  business,  examine  into  salary  list 

and  expenses,  including  rent,  and  expected  income. 

23.  Make  general  and  complete  inventory  of  stock  and  fixtures. 

24.  Open  a  receiver's  account  with  one  of  the  authorized  banks 

or  trust  companies  and  see  that  interest  is  allowed  on 
account. 

25.  If  stock  is  perishable,  receiver  should  apply  for  leave  to  sell 

at  once  at  the  best  price  he  can  get.  If  the  season  is  such 
that  an  early  sale  is  best  for  the  estate,  apply  to  the  Court 
for  appointment  of  appraisers,  and  permission  to  sell;  if 
otherwise,  leave  such  matters  to  the  trustee  to  be  subse- 
quently elected.  Appraisers  should  know  of  cost  of  goods ; 
how  same  will  sell  at  public  auction;  and  at  least  one  of 
them  is  usually  nominated  by  the  Court. 
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26.  It  may  be  desirable  to  have  bankrupt's  assets  appraised;  if 

so,  follow  the  course  here  outlined. 

(a)   Have  order  for  appraisement  and  sale  in  one  order. 
(&)   Notify  appraisers  designated  and  arrange  date  and 

notify  bankrupt  to  be  present  and  aid  in  the 

appraisement. 

(c)  Have  appraiser's  oath  and  statement  prepared  and  a 

typewritten  copy  of  your  inventory. 

(d)  Have  appraisers  take  oath,   make  appraisal,   and 

statement  signed  by  all.  It  need  not  be  sworn 
to  but  must  be  filed. 

A  sale  -at  the  bankrupt's  place  of  business  will 
usually  give  the  best  results,  since  the  stock  and 
fixtures  can  be  displayed  there  to  the  best  advan- 
tage. But  when  the  rent  is  high  and  the  fixtures 
are  of  little  value,  it  may  be  advantageous  to 
reinove  the  stock  to  the  Auctioneer's  salesrooms. 

The  value  of  the  lease  of  the  bankrupt's  premises 
must  be  investigated.  It  is  frequently  a  valuable 
asset. 

Be  present  in  person  at  the  sale. 

27.  In  arranging  for  the  sale,  the  following  will  be  found  helpful : 

(a)   First  note  what  the  order  requires  to  be  sold. 

(&)  Sales  of  the  property  of  bankrupt  estates  in  New 
York  City  must  be  by  public  auction  by  the 
U.  S.  Official  Auctioneer,  unless  otherwise  speci- 
ally ordered.  Each  district  makes  its  own  rules 
relative  thereto. 

(c)  Arrange  with  ofiicial  auctioneer  for  time  and  place 

of  sale,  removal  of  goods,  if  sale  not  to  be  had 
at  bankrupt's  place  of  business,  and  for  the 
lotting  and  cataloguing  of  the  stock. 

(d)  Notice  of  auction  sales  must  be  given  to  all  known 

Creditors  by  mail.  In  the  City  of  New  York, 
by  advertisement  in  the  New  York  Times  and 
Daily  Trade  Record.  The  newspapers  wherein 
advertisements  should  be  published,  are  desig- 
nated in  Bankruptcy  Eules  4  and  17. 

(e)  Arrange   for   advertising   sale,    securing   sufiicient 

notices  to  send  to  all  such  creditors  and  trades- 
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men  interested  in  the  kind  of  merchandise  to  be 
sold. 
If  you  desire,  the  auctioneer  will  place  the  adver- 
tising. 
In  'Sew  York  City  the  sale  must  be  advertised 
and  the  notices  mailed  at  least  five  days  before 
the  day  of  sale,  unless  a  shorter  notice  is  speci- 
ally ordered,  as  in  cases  where  the  stock  is  per- 
ishable.    Advertisements  must  also  be  published 
on  the  morning  of  the  day  of  sale. 
Further  advertising  is  at  the  option  of  the  Receiver, 
and  is  not  generally  advisable.     Only  on  order 
of  court  in  S.  D.  JST.  Y. 

(/)   Publish  notice  of  sale. 

(g)  Mail  the  notice  of  sale  to  all  creditors,  to  the 
appraisers,  the  bankrupt  and  his  attorney,  and 
the  attorneys  for  the  petitioning  creditors  and 
to  lienors. 

(h)  At  least  two  days  before  the  sale,  a  conspicuous 
notice  of  such  sale  must  be  placed  on  the  front 
of  the  premises  where  the  sale  is  to  take  place, 
and  the  property  must  be  placed  on  exhibition 
there. 

(i)   File  appraisement  before  the  sale. 

(;')  The  receiver  may  direct  that  the  goods  be  sold  first 
in  bulk  and  then  in  lots,  the  highest  aggregate 
being  accepted,  or  in  any  other  manner,  in  his 
discretion. 

(k)  If  the  sale  is  not  a  simple  auction  sale,  the  method 
to  be  adopted  and  any  other  terms  of  sale  must 
be  printed  on  the  catalogue  and  announced  by 
the  auctioneer  before  the  sale. 

(I)  The  auctioneer  must  also  anniounce  before  each  sale 
and  the  catalogue  must  contain  a  statement  that 
no  sale  will  be  completed  without  the  special 
order  of  the  court,  unless  the  sale  realizes  seventy- 
five  per  cent,  or  more  of  the  appraised  value  of 
the  goods  sold. 

(m)  If  a  confirmation  is  necessary,  prepare  and  submit 
the  petition  immediately.  Delay  involves  moBe 
rent  and  expense. 
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(to)  Any  goods  replevined  or  reclaimed  or  for  any 
cause  withdrawn  from  the  sale,  must  be  set 
apart  and  conspicuously  marked  "  Withdrawn 
from  sale,"  and  such  fact  must  be  announced 
by  the  auctioneer  before  the  sale. 

(o)  If  you  desire,  the  auctioneer  will  store  the  account 
books  and  papers  subject  to  your  order.  But  he 
is  not  required  to  hold  them  longer  than  one 
year. 

(p)  The  auctioneer  will  be  allowed  a  reasonable  charge 
for  the  storage  of  goods,  if  not  sold  by  him,  and 
his  reasonable  disbursements  for  necessary  labor, 
cataloguing,  printing,  insurance,  and  all  other 
actual  and  necessary  disbursements;  also  com- 
missions upon  the  proceeds  of  sales  made  by  him, 
as  follows :  Four  per  cent,  on  the  first  five  thou- 
sand dollars,  or  any  part  thereof;  two  per  cent, 
on  the  next  ten  thousand  dollars,  or  any  part 
thereof,  and  one  per  cent,  on  any  additional 
amount.  No  other  compensation  is  allowed  the 
auctioneer. 

(q)  In  the  Southern  District  of  New  York,  Kules  16 

to  22  of  the  Bankruptcy  Rules,  S.  D.  'N.  Y., 

should  be  consulted  and  closely  followed. 

In  various  districts  consult  the  local  rules  of  that 

district  as  to  the  method  of  conducting  sales,  etc. 

28.  Do  not  carry  on  business  for  more  than  5  days  without  order 

of  court;  if  conditions  warrant  a  temporary  coaitinaation 
of  the  business,  apply  to  the  court  for  that  power,  unless 
the  order  already  so  authorizes,  and  compromise  and  adjust 
no  claims  and  g'ive  no  releases  or  acquittances  unless  on 
application  to  the  court. 

29.  On  vacating  premises,  which  should  be  done  as  soon  as  posr 

sible  in  order  to  keep  down  expenses,  see  that  the  keys 
and  premises  are  properly  surrendered  to  landlord  or  his 
agents. 

30.  Have  your  attorney  attend  to  all  legal  matters,  such  as  peti- 

tions, orders,  dispossess,  reclamation  proceedings,  etc.,  and 
have  certified  copies  made  of  such  important  orders,  etc., 
as  may  be  necessary.  There  is  no  charge  by  the  clerk  of 
court  for  such  certification  for  receiver. 
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31.  Attend  the  examination  of  the  bankrupt  and  other  witnesses 

before  the  commissioner  or  referee,  as  you  may  thereby 
discover  assets  and  obtain  valuable  information. 

32.  Attend  first  meeting  of  creditors  before  referee  as  creditors 

may  wish  information  that  you,  as  receiver,  possess. 

33.  File  your  account  as  receiver  and  petition  for  allowance  with 

the  clerk  of  the  court  promptly  lafter  the  election  of  a 
trustee,  and  turn  over  all  assets  and  property  to  trustee  as 
soon  as  your  accounts  are  passed  upon  and  the  order  dis- 
charging receiver  entered. 

34.  Have  your  bank-book  balanced  after  all  payments  as  a  final 

check  on  the  estate. 

35.  See  that  your  bond  is  canceled  and  a  letter  noting  that  fact  is 

sent  to  you  by  the  surety  company  on  your  bond. 

36.  Bear  in  mind  in  the  performance  of  your  duties  that  a  bank- 

rupt is  a  person  against  whom  a  petition  is  filed  even 
though  not  adjudicated. 

37.  Take  no  important  step  in  the  administration  of  the  estate 

without  calling  a  meeting  of  the  creditors  as  a  guiding 
rule.  Remember  that  the  assets  are  not  yours  but  belong 
to  the  creditors. 

38.  It  is  ordinarily  the  duty  of  receivers  to,  press  for  adjudica- 

tion, and  if  petitioning  creditors  delay  entry  thereof  they 
must  report  that  fact  to  the  court. 

If  in  involuntary  cases  schedules  are  not  filed  within 
the  time  allowed  by  law  (or  any  extension  thereof  by 
order),  receivers  must  cause  to  be  made  on  behalf  of  peti- 
tioning creditors  the  schedule  contemplated  by  General 
Order  No.  IX,  deliver  the  same  to  a  referee  designated  by 
the  court  and  request  said  referee  to  comply  with  the 
seventh  instruction  to  referees. 

In  all  cases  it  is  the  duty  of  receivers  to  hasten  the 
calling  of  the  first  meeting  of  creditors,  and  any  delay  in 
calling  the  same  must  be  reported  to  the  court. 

Receivers  are  required  to  file  their  reports  and  accounts 
within  twenty  days  after  the  election  of  the  trustee,  unless 
the  time  be  extended  by  the  court  upon  application  of  the 
receiver  showing  sufiicient  reason  for  such  extension,  and 
referees  are  required  to  enforce  this  rule. 


VIII 
LETTER  TO  VENDOR  OP  REAL  PROPERTY 

Dear  Sir: 

Please  call  at  this  office  on,  the day  of ,19     , 

for  tlie  ptLrpose  of  signing  your  contract  of  sale  of  property  No. 
street,  and  kindly  .brin'g  with  you  the  following : 

Deed  of  premises  to  you. 

Policy  of  title  insurance. 

Policies  of  fire  insurance. 

Tax  and  water  bills  (receipted). 

Receipted  fire  insurance  premium  bills. 

Abstract  of  title. 

Survey. 

Receipts  for  interest  on  mortgage,  and  all  other  papers  which 
you  have  concerning  this  property  or  this  transaction. 

See  pages  21,  27. 
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LETTER  TO  SUKVIVING  PARTNER 

June  2,  1916. 
Dear  Sir: 

In  accordance  with  your  request  that  we  advise  you  concerning 
your  rights  and  obligations  in  consequence  of  the  death  of  your 
partner,  Mr ,  we  desire  to  state  as  follows : 

The  partnership  was  dissolved  and  ceased  to  exist  on  the  day 
of  your  partner's  death,  and  you  should  not  do  any  more  business, 
nor  make  any  new  contracts  for  the  old  firm,  except  such  as  are 
absolutely  necessary  to  wind  up  its  business. 

It  is  your  duty  to  close  up  the  affairs  of  the  firm,  collect  the 
assets  as  speedily  and  with  as  little  loss  as  possible,  complete  the 
outstanding  contracts,  ascertain  the  debts  and  pay  the  same  out  of 
the  personalty  of  the  firm. 

In  regard  to  the  real  estate  ovsraed  by  the  partnership,  in  the 
absence  of  any  agreement  expressed  or  implied-  between  you  and 
your  deceased  partner  to  the  contrary,  the  title  to  one  undivided 
half  of  it  is  in  you,  the  title  to  the  one  undivided  other 
half  of  it  descends  to  the  heirs-at-law  of  your  late  partner, 
if  he  has  not  disposed  of  the  same  by -will,  or  to  his  devisees,  if  he 
has  disposed  of  it  by  will,  subject,  however,  to  be  taken  by 
order  of  a  court  of  equity  to  pay  partnership  debts,  in  case  there 
is  an  insuiSciency  of  personalty  for  that  purpose.  Your  late  part- 
ner's widow  is  entitled  to  dower  in  his  one  undivided  half  of  the 
real  estate,  subject  however,  as  above,  to  the  right  of  a  court  of 
equity  to  take  the  real  estate  so  far  as  it  may  be  necessary,  for  the 
payment  of  partnership  debts. 

Although  the  courts  say  you  can  use  the  realty  so  far  as  it  may 
be  necessary  for  the  payment  of  debts,  it  would  be  unwise  for  you 
to  make  a  contract  to  sell  any  of  the  firm  real  estate  without  having 
it  done  through  a  receiver  or  a  judgment  of  a  court  of  equity, 
since  you  might  make  a  contract  in  your  own  name,  and  if  you 
did  not  succeed  in  having  the  devisees  or  heirs  join,  you  would  then 
be  subject  to  such  expense  and  annoyance  as  might  follow  a 
rejection  of  the  title. 

As  to  the  personal  property  of  the  firm,  you,  as  the  surviving 
partner,  become  vested  with  the  legal  title  and  are  entitled  to  the 
sole  and  exclusive  possession  of  the  same,  and  neither  the  executor, 
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administrator  or  the  personal  representatives  of  your  deceased 
partner  have  any  right  to  interfere  with  your  possession  or  legal 
ownership,  provided,  however,  that  you  use  the  partnership  assets, 
which  have  thus  come  to  you,  for  the  payment  of  the  partnership 
debts,  and  all  of  it,  if  necessary ;  should  all  of  it  be  not  required, 
then  the  balance  that  may  remain  in  your  hands  belongs  equally 
to  you  and  to  the  personal  representative  of  the  deceased.  But 
it  is  not  until  after  the  debts  have  been  ascertained  and  paid,  and 
the  accounts  balanced,  that  the  personal  representatives  of  the 
deceased  have  any  rights  in  the  personalty. 

In  disposing  of  the  personal  property,  it  is  your  privilege  to 
dispose  of  it  in  any  way  that  you  think  is  for  the  best  interests  of 
the  estate ;  you  can  sell  it  at  auction  or  at  private  sale,  in  fact,  you 
could  dispose  of  all  the  property  by  general  assignment,  for  the 
benefit  of  creditors,  if  you  found  the  firm  insolvent.  The  repre- 
sentatives of  the  deceased  partner  have  no  right  to  interfere  in 
the  matter,  so  long  as  you  are  applying  the  assets  of  the  partner- 
ship to  partnership  debts,  even  in  your  own  way. 

In  regard  to  the  outstanding  contracts,  as  a  general  rule  (and 
unless  there  are  some  extraordinary  circumstances  which  you  have 
not  mentioned  to  me),  it  is  your  duty  not  to  sell  these  partially 
performed  contracts,  but  to  proceed  to  perform  them  and  receive 
whatever  profit  can  be  made  out  of  the  same,  and  then  to  divide  the 
profits  equally  between  yourself  and  the  representative  of  the 
deceased. 

You  are  not  entitled  to  any  compensation  for  so  doing,  and 
although  this  may  seem  to  you  inequitable,  if  you  had  predeceased 
your  partner,  he  would  have  had  to  do  the  same. 

In  regard  to  such  contracts  as  hiring,  or  for  services,  as  exist 
between  the  employees  of  the  firm  and  yourself,  these  were  ter- 
minated by  the  dissolution  of  the  partnership,  which  occurred 
upon  the  death  of  your  partner,  and  it  would  be  wise  to  make  new 
arrangements  at  once  with  such  of  the  employees  of  the  old  concern 
as  you  desire  to  retain  in  your  employ.  Business  expediency  may 
dictate  that  you  do  not  bring  this  matter  to  their  attention  at  the 
present  time. 

You  should  at  once  notify  all  persons  with  whom  you  are 
insured  of  the  death  of  your  deceased  partner. 

Your  lease  is  not  terminated  by  the  death  of  your  partner,  and 
you  will  be  obliged  to  look  out  for  this  obligation.  If  it  is  more 
valuable   than   when   it   was  made,    you  can    dispose   of   it   as 
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an.  asset ;  on  the  other  hajid,  if  it  is  not  as  valuable  as  when  made, 
which  I  understand  to  be  the  fact,  you  s.hould  try  and  make 
arrangements  with  the  landlord  either  for  a  surrender  or  can- 
cellation. 

In  regard  to  the  name  of  the  old  partnership,  unless  the  good 
will  of  the  firm  is  sold,  the  firm  name  remains  with  you,  as  sur- 
vivor, subject,  of  course,  to  any  qualifications  of  this  principle 
in  the  articles  of  co-partnership,  and  subject,  also,  to  the  restric- 
tions imposed  by  the  statute  on  the  use  of  firm  names  represent- 
ing persons  not  partners ;  in  other  words,  you  have  the  right  to 
continue  the  use  of  the  name  by  complying  with  statute  of  the 
State,  to  wit,  filing  of  proper  papers  drawn  and  executed  under 
the  advice  of  counsel.  The  books  and  evidences  of  debt  remain 
with  you,  as  surviving  partner. 

It  should  be  borne  in  mind  that  in  winding  up  a  firm's  affairs, 
and  distributing  the  assets,  the  value  of  its  good  will  is  almost 
entirely  destroyed ;  moreover,  unless  the  business  is  continued 
without  interruption,  the  earning  capacity  of  the  firm  as  a  going 
concern  is  destroyed;  both  of  these  things  are  often  of  con- 
siderable value. 

We  would  suggest,  in  order  to  preserve  them,  that  you  consider 
the  advisability  of  buying  out  the  interest  of  your  deceased  part- 
ner. For  that  purpose,  you  should  have  the  representatives  of  his 
estate  assist  you  in  determining  the  value  of  the  assets,  i.  e.,  stock, 
outstanding  contracts,  etc.,  and  also  have  the  liabilities  of  the  firm 
ascertained.  An  appraisement  should  then  be  made  of  the  value 
of  the  interest  of  the  deceased  partner,  and  upon  this  basis  you  can 
purchase  his  interest. 

Of  course,  the  appraised  valuation  will  determine  very  largely 
what  price  you  should  offer ;  at  the  same  time,  there  is  nothing  to 
prevent  the  estate  of  your  deceased  partner  from  refusing  your 
offer,  should  they  deem  it  insufficient. 

If  this  plan  is  followed,  you  would  keep  the  firm  going,  take 
new  business,  and  avoid  the-  very  serious  loss  that  always  occurs 
when  a  partnership  is  wound  up. 

In  the  event  of  the  failure  of  the  representatives  of  your 
deceased  partner  and  yourself  agreeing  upon  terms,  or  if  you  are 
desirous  that  the  business  be  continued  with  them  in  it,  we  would 
suggest  for  your  consideration  the  formation  of  a  stock  company 
to  continue  it. 
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If  old  firm  name  is  to  be  contimied  comply  with  provisions  of 
Partnersihip  Law  as  to  contixniance  of  firm  nam.e.    See  p.  1140.. 

These  instmctions  are  of  the  most  general  character,  and  if 
further  information  concerning  your  particular  estate  is  desired, 
we  should  be  pleased  to  advise  you. 


LETTER  TO  WIDOW  WITH  CHILDREN  AS  TO  HER  RIGHTS 
IN  PROPERTY  OF  DECEASED  HUSBAND 

New  York,  Jamiary  5,  1916. 
Dear  Madam: 

Eeplying  to  your  inquiry  as  to  your  rights  in  your  husband's 
property,  he  having  died  leaving  no  will,  we  beg  to  advise  you  in 
a  general  way  as  follows : 

Your  only  interest  in  your  husband's  real  estate  is  a  dower 
right;  that  is,  you  have  the  right  during  your  life  to  use  or  to 
receive  the  income  from  one-third  of  his  real  estate.  The  property 
itself  will  be  divided  equally  among  his  children  subject  to  your 
right  of  dower. 

Concerning  such  real  estate  as  was  transferred  to  you  and 
your  husband  together,  it  will  be  necessary  to  ascertain  the  exact 
wording  of  the  deed.  If  "  to  James  Wilson  and  his  wife,  Mary," 
then  you  become  the  sole  owner,  because  it  is,  as  called  in  the 
language  of  the  law,  a  "  tenancy  by  the  entirety  " ;  on  the  other 
hand,  if  "  to  James  Wilson  and  his  wife,  Mary,  as  joint  tenants," 
the  same  is  true,  but  if  it  is  "  to  James  Wilson  and  his  wife, 
Mary,  as  tenants  in  common,"  then  one-half  will  go  to  you 
and  the  other  half  will  be  divided  equally  among  the  children 
subject  to  your  dower. 

The  personal  property,  after  the  payment  of  your  husband's 
debts  and  the  expenses  of  the  administration  of  the  estate,  will  go 
to  you  and  his  children ;  you  receiving  one-third,  and  the  rem:ain- 
ing  two-thirds  being  equally  divided  among  the  children.  You 
are  entitled  to  remain  in  the  home  (chief  house)  owned  by  your 
husband,  for  forty  days,  rent  free,  and  you  may  claim  reasonable 
sustenance  out  of  the  estate  during  this  period.  You  may  also  be 
entitled  to  certain  household  and  personal  effects,  etc.,  of  your 
husband  not  exceeding  in  value  $600.  You  are  also  entitled  to 
$150  in  cash  over  and  above  your  share  in  the  estate. 

You  have  a  prior  right  to  appointment  as  administratrix  of  your 
husband's  estate,  and  should  apply  for  such  letters  promptly. 
You  should  notify  any  insurance  companies  or  associations  in 
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which  your  husband  was  insured,  of  his  death,  using  for  that  pur- 
pose the  blank  form  which  they  will  furnish  you  on  application. 
More  detailed  information  as  to  your  rights  and  duties  as 
administratrix  will  be  given  when  you  are  ready  to  apply  for 
letters  of  administration. 

Yours  very  truly, 


XI 

LETTER  TO  WIDOWER  AS  TO  HIS  RIGHTS  IN  PROPERTY 
OF  DECEASED  WIFE 

'New  York,  January  5,  1916. 
Dear  Sir: 

'  Replying  to  your  inquiry  as  to  your  rights  in  your  wife's  prop- 
erty, she  having  died  leaving  no  wUl,  in  a  general  way  we  would 
advise  you  as  follows: 

Your  wife's  real  property  will  be  equally  divided  among  her 
children,  subject,  however,  to  your  right  of  courtesy.  Since  there 
are  children  born  of  this  marriage,  the  law  gives  you  the  right  to 
the  use  of  all  your  wife's  real  property  during  your  life  (your 
courtesy) ,  but  you  have  no  further  interest  in  the  real  property. 

The  personal  property,  after  the  payment  of  the  debts  of  your 
wife  and  the  expenses  of  the  administration  of  the  estate,  will  go 
to  yourself  and  her  children,  one-third  to  you  and  two-thirds  to  be 
equally  divided  among  them.*  You  are  entitled  to  remain  in  the 
home  (chief  house)  owned  by  your  wife  for  forty  days,  rent  free, 
and  you  may  claim  reasonable  sustenance  out  of  the  estate  during 
this  period.  You  may  also  be  entitled  to  certain  household  and 
personal  effects,  etc.,  of  your  wife  not  exceeding  in  value  $600. 
You  are  also  entitled  to  $150  in  cash  over  and  above  your  share  in 
the  estate. 

You  have  a  prior  right  to  letters  of  administration  upon  your 
wife's  estate  and  should  apply  for  such  letters  promptly.  You 
should  also  notify  any  companies  or  associations  in  which  your 
wife  was  insured,  of  her  death,  using  for  that  purpose  the  blanks 
which  they  will  furnish  upon  application.  As  soon  as  you  are 
appointed  administrator  it  will  be  your  duty  to  take  possession  of 
all  your  wife's  personal  property  and  proceed  to  convert  the  same 
into  money  and  apply  it  to  the  payment  of  her  debts. 

We  will  advise  you  more  fully  as  to  your  rights  and  duties  as 
administrator  as  soon  as  you  are  appointed. 

Yours  very  truly. 


*If  no  children  husband  takes  all  the  personal  property. 
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NOTICE    TO    BE    GIVEN    BY    MORTGAGOR,    (WHO    HAS 

PARTED   WITH   TITLE),   TO    OWNER    OF 

MORTGAGE,  TO  FORECLOSE 

Date,   (October  4,  1915.) 
To  (Franklin  Irwin, )  Mortgagee, 

(or  holder'  of  mortgage  on  premises  No.  11  West  70ih 
Street,  N.  Y.  City.) 
Please  take  notice  that  the  principal  of  the  bond  and  'mortgage 
covering  premises  (give  description  or  street  nuwJber)  made  by  the 
undersigned  and  dated  (Mwrch  3,  1914)  has  become  due,  and 
that  unless  you  proceed  forthwith,  to  collect  the  same  either  from 
the  present  owner  of  the  said  property,  or  out  of  the  said  premises 
covered  by  said  mortgage,  by  foreclosure  and  sale  of  said  premises, 
the  undersigned,  the  maker  of  said  bond  and  mortgage  will  not  be 
liable  for  any  deficiency  which  may  hereafter  arise  by  reason  of 
your  delay,  in  proceeding  to  realize  upon  such  security  at  the  pres- 
ent time,  in  accordance  with  the  provisions  of  said  bond  and 
mortgage. 

(JAMES  F.  THOMPSON,) 
(See  Gottschalk  v.  Jungmann,  78  App.  Div.  171.) 
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MEMORANDUM  FOR  CLOSING 
When  Acting  for  Vendor 

The  ideal  closing  should  consist  merely  of  delivery  of  the 
necessary  documents  by  the  vendor,  and  the  consideration 
by  the  vendee. 

A  perusal  of  the  following  hints  may  prove  an  aid  to  the 
closer  in  seeing  that  as  many  of  them  as  are  pertinent  to 
the  transaction  in  hand  are  attended  to  before  or  at  the 
closing  and  are  not  overlooked. 

Have  abstract  of  title  or  policy  of  title  insurance  or  both. 

Will  proof  be  needed  that  vendor  is  a  citizen  of  full  age,  com- 
petent and*  unmarried  ? 

Prepare  deed  and  compare  description,  which  should  be 
same  as  last  deed,  unless  change  has  taken  place  in  street 
name  or  line.  Full  consideration  should  be  expressed  in 
deed  by  person  conveying  in  representative  capacity'  unless 
both  grantor  and  grantee  unite  in  a  duly  acknowledged 
certificate  showing  what  the  real  consideration  is,  in  which 
case  the  consideration  may  be  expressed  nominally.  See 
that  it  complies  strictly  with  contract  to  sell. 

Have  special  clauses  provided  for  in  contract  of  sale  been 
inserted  in  the  deed  ? 

If  mortgages  on  premises,  is  deed  to  read  "  subject  to  mort- 
gages "  or  are  the  mortgages  to  be  "  assumed  by  "  pur- 
chaser in  the  deed  ? 

Signature  of  vendor  and  vendor's  vrife,  acknowledgment  of 
vendor  and  vendor's  wife. 

Has  notary  complied  with  requirements  of  Kegister's  office? 

Will  it  be  necessary  to  show  that  vendor's  wife  is  of  full  age 
and  competent? 

If  vendor,  a  corporation,  have  certified  copy  of  resolution 

authorizing  sale  and  conveyance. 
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If  deed  executed  outside  of  the  county,  have  county  clerk's 

certificate  attached. 
Inquire  whether  vendor  has  married  since  signing  contract  of 

sale. 
Ascertain  whether  any  of  the  parties  have  been  divorced. 

Be  Peepaeed  With  the  Following: 

Tax,  water  and  assessment  hills  receipted  with  interest  com- 
puted to  day  after  closing  and  memorandum  for 
apportionment. 

Reading  of  water  meter  as  of  day  of  closing. 

Transcripts  of  judgments. 

Certificate  of  satisfaction  of  judgments. 

Assignments  of  judgments  (if  any  to  he  drawn). 

Satisfaction  of  mortgages  (if  any  to  be  drawn),  and  arrange 
to  have  bond  and  mortgage  in  readiness  for  closing. 

Cancellation  of  chattel  mortgages  or  conditional  bill  of  sale 
affecting  fixtures. 

Receipts  for  last  payment  of  interest  on  mortgages. 

Estoppel  certificates  from  mortgagee,  showing  amount  due, 
and  date  of  last  payment  of  interest  or  principal,  properly 
executed  for  recording. 

Memorandum  for  apportionment  of  interest  on  mortgages. 

Subordination  agreement  if  called  for  in  contract. 

If  there  are  mechanics'  liens,  have  satisfaction  pieces. 

Consents  and  orders  cancelling  Us  pendens,  if  any. 

Insurance  policies  and  premium  bills,  fire,  plate  glass  and 
casualty,  and  memorandum  for  apportionment.  Casualty 
policies  should  be  assigned. 

Authorization  to  vendee  to  pay  taxes,  assessment,  water  bills, 
judgments  and  mechanics'  and  other  liens  (if  any  to  be 
allowed). 

Assignment  of  awards. 

List  of  rents  Daid  and  unpaid,  and  assignment  of  impaid 
rents. 

Assignments  of  leases. 

Receipt  for  last  payment  of  rent  and  memorandum  for  appor- 
tionment of  same.  Ir.quire  whether  any  rent  has  been 
paid  to  vendor  in  advance. 

Letters  to  tenants  to  pay  rent  to  vendee. 
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AfSdavit  of  title  as  to  ownership,  citizenship,  dge,  marriage 
identity  of  wife,  judgments,  etc. 

Powers  of  attorney,  if  agent  acts  for  vendor  on  closing,  and 
proof  that  principal  is  alive  and  that  power  has  not  -been 
revoked. 

Bill  of  sale  of  household  articles,  if  -any  to  be  drawn : 
Shovels,  pulleys,  tools,  brooms,  mops,  pails,  gas  fixtures 
and  globes,  electric  light  bulbs,  ash  cans,  keys.  Furnish- 
ings: Carpets,  shades,  awnings,  hat  racks,  grills,  hall 
seats,  window  seats,  mirrors,  heating  apparatus. 

Contract  of  sale. 

Last  deed  of  premises. 

You  may  need  other  old  deeds  and  papers. 

Bill  for  client  for  services. 

The  Following  Matters  May  Need  Attention  : 

Are  there  any  chattel  mortgages  on  material  or  fixtures  or 
any  such  purchased  by  conditional  sale  ? 

Examine  leases  and  assignments  of  leases,  and  ask  if  any 
deposits  have  been  made  by  tenants  or  security  for  rent 
given. 

Inquire  whether  there  are  any  restrictions  in  the  title. 

Inquire  who  is  in  possession,  nature  and  eSxtent  of  his  ten- 
ancy; any  open  and  notorious  easements;  are  there  any 
overhanging  eaves  or  shiitters  ? 

Any  beams  of  adjoining  property  in  walls,  or  vice,  veirsa. 

Any  foundation  extensions,  easements,  party  wall  agreements, 
sewer  and  drain  rights.     Unsafe  building  liens. 

Agreements  for  power  from-  adjoining  premises. 

Have  tenement-house,  fire,  health,  building,  labor  and  other 
department  violations  been  removed? 

Examine  vault  space  permits. 

Look  out  for  survey  variations. 

How  old  is  building,  and'  compare  date  with  survey  ? 

For  what  purposes  premises  are  used.  (§  42,  Liquor  Tax 
Law;  U.  S.  Distillery  Laws,  etc.) 

If  partially  constructed  building  on  premises  see  that  union 
workmen  and  members  of  any  Building  T.rades  Associa- 
tion have  -been  paid. 

Inquire  as  to  age  of  children  of  previous  owners  to  see  if  pjiy 
bom  after  making  of  will. 

Inquire  as  to  postliumous  childveu. 
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If  property  acquired  from  a  deceased  person  within  three 
years;  if  so,  have  all  debts  of  deceased  been  paid? 

Have  inheritance  taxes  been  paid  ? 

Inquire  if  there  are  any  proposed  widenings  of  streets. 

Has  any  change  taken  place  in  street  lines  oir  names  ? 

Has  any  change  in  condemnation  or  assessments  situation 
taken  place  since  the  making  of  the  contract  ? 

Provide  for  adjustment  of  rights  against  abutting  railroad, 
elevated,  subway,  or  surface. 

Charge  your  client  with  the  accrued  interest  on  any  -mortgage, 
with  rents  collected  and  collect  from  purchaser  the  value 
of  the  fire  and  other  insurance  prepaid,  gas  range  rents 
and  similar  charges,  collect  for  drawing  purchase  money 
bonds  and  mortgages  and  the  expense  of  recording  same. 

Iif  regard  to  any  fire  or  other  insurance  policies  be  prepared 
with  proof  that  the  premiums  have  been  paid  and  that  the 
policies  are  in  force. 

Arrange  for  agreements  with  telephone,  telegraph  companies, 
and  leases  for  sign-  boards. 

Adjust  charge  and  liability  for  electric  light,  gas,  gas  ranges, 
steam-  and  power  service,  and  deposits  for  same. 

Give  attention  to  the  following  items:  Wages  of  janitor, 
elevator  operator,  hall  boys,  and  other  employees. 

IXon't  forget  charge  for  recording  deeds,  satisfaction  pieces, 
releases,  and  any  other  papers  (satisfaction  pieces,  $2.50 
each),  and  collect  for  drawing  purchase-money  mortgage 
and-  recording  same. 

Mortgage  recording  tax. 

Remember  it  is  dangerous  to  take  checks  (even  when  certi- 
fied) with  indorsements  of  third  parties  thereon.  See 
MVojrd  V.  CHy  Trust  Co.,  192  N.  Y.  61. 

Inquire  who  is  to  pay  brokerage  and  amount. 

If  purchase  money  mortgage  to  be  taken  back,  see  that  release 
dause  is  favorable  to  mortgagee.  (See  Memorandum  as 
to  Mortgages,  p.  18.) 

If  allowance  is  made  for  unpaid  taxes  and  your  client  takes 
back  a  purchase  money  mortgage,  see  that  the  money 
allowed  is  applied  toward  the  actual  reduction  of  the  tax 
liens. 

Taxes  in  New  York  City  become  a  lien  first  half  on  first  day 
of  May  and  second  half  on  first  day  of  liovember  in  each 
year.      (Laws  1916,  ch.  17.) 
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MEMORANDUM  FOR  CLOSING 
When  Acting  for  Vendee 

The  ideal  title  closing  should  consist  merely  of  the  deliver)- 
of  necessajy  documents  by  the  vendor  and  of  the  considera- 
tion by  the  vendee.  A  perusal  of  the  following  hints  may 
prove  an  aid  to  the  close.r  in  seeing  that  as  many  of  them 
as  are  pertinent  to  the  transaction  in  hand  are  attended 
to  before  or  at  the -closing  and  are  not  overlooked. 

Full  consideration  should  be  expressed  in  deed  by  person 
conveying  in  representative  capacity  unless  both  grantor 
and  grantee  unite  in  a  duly  acknowledged  certificate  show- 
ing what  the  real  consideration  Is,  in  which  case  the  con- 
sideration, may  be  expressed  nominally. 

Are  the  special  clauses  provided  for  in  contract  of  sale  in  the 
deed? 

If  mortgages  on  premises,  does  deed  read  "  subject  to  them,"  ■ 
or  does  vendee  "  a'ssmne  "  same  ? 

Is  vAidor  a  citizen  of  full  age  and  competent  or  previously 
married  ? 

Signature  of  vendor  and  vendor's  wife. 

Is  vendor's  wife  of  full  age  and  competent  ? 

Acknowledgment  by  parties. 

Has  notary  complied  with  requirements  of  Register's  office  ? 

Is  deed  sealed? 

If  vendor  a  corporation,  obtain  certified  copy  of  resolution 
authorizing  sale  and  conveyance. 

If  deed  executed  outside  of  county,  see  that  county  clerk's 
certificate  is  attached. 

Has  vendor  married  since  signing  contract  of  sale  ? 

Have  any  of  the  parties  been  divorced  ? 

Be  careful  taking  a  deed  to  vendee  "  as  trustee." 

Obtain  oe  Check  -the  Following  : 

Abstract  showing  clear  title,  or  policy  of  title  insurance,  or 
both.  Examine  and  approve  deed,  full  covenant  and  war- 
ranty. Compare  description,  which  should  convey  as 
much  as  owner  has  and  not  less  than  that  called  for  by 
contract.  Same  description  as  in  last  deed  usually 
[205] 
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Vendee 

preferred  unless  there  has  been  change  in  street  names  and 

lines. 
Tax,  water  and  assessment  bills  with  interest  computed  lo 

day  after  closing  and  memorandum  for  apportionment. 
Has  water  meter  been  read  as  of  day  of  closing  ? 
List  of  judgments  unsatisfied  and  transcripts  of  same. 
Assignments  of  judgments  (if  any  to 'be  delivered). 
Satisfaction  of  judgments  (if  any  to  be  delivered). 
List  of  mortgages  unsatisfi'ed. 

Assignments  of  mortgages  (if  any  to  be  delivered). 
iSatisfaction  of  mortgagee,  and  obtain  -bond  and  mortgages 

in  hand  before  closing. 
Eeceipts  for  last  payment  of  interest  on  mortgages. 
Estoppel  certificates  from  mortgagees,  showing  amount  due 

and  date  of  last  payment  of  interest  or  principal,  properly 

executed  for  recording. 
Subordination  agreement  if  called  for  in  contract. 
Memorandum  for  apportionment  of  interest  on  mortgages. 
Satisfaction    pieces    of    mechanics'    liens    (if    any  "  to    be 

delivered) . 
Consents  and  orders  cancelling  lis  pendens   (if  any  to  be 

delivered). 
Obtain  insurance  policies  and  premium  bills,  fire,  plate  glass 

and  casualty  and  memorandum  for  apportionment. 
Obtain  assignments  of  casualty  policies. 
Get  details  to  have  policies  changed  at  once. 
Obtain  authorization  to  receive  money  if  vendee  not  present 

at  closing. 
Determine  amount  necessary  to  pay  unpaid  taxes,  assess- 
ments, water  rates,  judgments,  mechanics'  liens  and  other 

charges  to  be  allowed. 
Obtain  authorization  to  pay  taxes,  assessments,  water  rates, 

judgments  and  mechanics'  and  other  liens. 
Obtain  assignment  of  awards. 
List  of  rents  paid  and  unpaid  and  assignment  of  rents  unpaid, 

and  if  any  deposits  or  security  held  by  vendor  obtain  same. 
Receipt  for  last  payment  of  rent  and  memorandum  for  appor- 
tionment of  rents.     Inquire  whether  any  rent  or  deposits 

have  been  paid  to  vendor  in  advance. 
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Vendee 

Obtain  letters  to  tenants  to  pay  rent  to  vendee,  and  list  of 
tenants. 

AiSdavit  of  title  as  to  ownership,  citizenship,  age,  marriage, 
identity  of  wife,  judgments,  etc. 

If  agent  acts  for  vendor,  get  power  of  attorney  properly 
executed  for  recording  and  proof  that  vendor  is  alive,  and 
that  power  has  not  been  revoked. 

Get  bill  of  sale  of  household  articles  (if  any  to  be  delivered) : 
Shovels,  pulleys,  tools,  brooms,  mops,  pails,  gas  fixtures 
and  globes,  electric  light  bulbs,  ash  cans,  keys.  Furnish- 
ings: Carpets,  shades,  awnings,  hat  racks,  grills,  hall 
seats,  mirrors,  heating  apparatus. 

Have  contract  of  sale. 

Obtain  last  deed  to  premises  and  old  deeds. 

See  that  there  are  no  chattel  mortgages  on  materials  or  fix- 
tures, or  any  materials  in  premises  purchased  on  condi- 
tional sale. 

Examine  leases  and  assignments  of  leases. 

Not  later  than  the  day  before  closing  of  title,  inspect  prc'inises 
and  inquire  who  is  in  possession,  nature  and  extent  of 
tenancy,  and  whether  person  in  possession  claims  any 
easements. 

Any  open  or  notorious  easements ;  are  there  any  overhanging 
eaves  or  shutters. 

Look  out  for  beams  of  adjoining  property  in  walls  or  vice 
versa. 

Foundation  extension,  easements  and  party-wall  agreements, 
sewer  and  drain  rights.  Unsafe  building  liens.  Power 
agreements. 

Have  tenement  house,  fire,  health,  building,  labor  and  other 
department  violations  been  removed  ?  If  not,  secure  de- 
posit to  cover  estimated  cost  of  removal. 

Examine  vault  space  permits. 

Look  out  for  survey  variations. 

How  old  is  building  and  compare  date  with  survey;  any 
building  erected  since  survey  made? 

For  what  purposes  are  premises  used?  (§  42,  Liquor  Tax 
Law;  II.  S.  Distillery  Laws,  etc.) 

If  partially  constructed  building  on  premises,  see  that  union 
workmen  have  been  paid;  also  workmen  of  any  member 
of  Building  Trades  Association  have  been  paid. 
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Vendee 

If  property  acquired  through  will,  inquire  as  to  age  of  chil- 
dren of  previous  owners  to  see  if  any  born  after  making  of 
will. 

Inquire  as  to  posthumous  children. 

Inquire  if  property  acquired  from  a  deceased  person  within 
three  years ;  if  so,  have  all  his  debts  been  paid  ? 

Has  inheritance  tax  been  paid  ? 

Inquire  if  there  are  any  proposed  widenings  of  streets. 

Has  any  change  taken  place  in  street  lines  or  names  ? 

Any  change  taken  place  in  condemnation  or  assessment 
situation  ^ 

Provide  for  adjustment  of  rights  against  abutting  railroads, 
surface,  elevated  or  subway. 

Collect  the  accrued  interest  on  any  mortgage,  with  rents  col- 
lected, and  pay  to  vendor  the  value  of  the  fire  and  other 
insurance  prepaid,  gas  range  rents  and  similar  charges, 
pay  for  drawing  purchase  money  bonds  and  mortgages  and 
the  expense  of  recording  same. 

Do  not  pay  for  any  fire  or  other  insurance  policies  unless 
proof  has  been  submitted  to  you  that  the  premiums  have 
been  paid  and  that  the  policies  are  in  force. 

Arrange  for  agreements  with  telephone,  telegraph  companies 
and  leases  of  sign  boards  (if  any). 

Adjust  charge  and  liability  for  electric  light,  gas,  gas  ranges, 
steam  and  power  service,  and  arrange  as  to  deposits  with 
such  companies. 

Give  attention  to  the  following  items:  Wages  of  janitor, 
elevator  operators,  hall  boys,  and  other  employees. 

Don't  forget  charge  for  recording  deeds,  satisfaction  pieces, 
releases,  and  any  other  papers.  (Satisfaction  pieces,  $2.50 
each.) 

Look  out  for  mortgage  tax. 

Who  is  to  pay  brokerage  and  amount? 

If  purchase-money  mortgage  to  be  given  back,  see  memoran- 
dnm  of  mortgages,  page  18. 

Have  certified  check  to  order  of  self,  and  if  vendor  not  pres- 
ent obtain  authorization  of  agent  to  receive  money. 

Bill  for  searching  and  services. 

Taxes  in  New  York  City  become  a  lien,  first  half  on  the  first 
day  of  May,  and  second  half  on  the  first  day  of  November. 
(Laws  1916,  ch.  17.) 
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Aptee  Closing: 
Record  papers. 

Have  insurance  policies  changed  at  once. 
Notify  tenants  of  change  of  ownership  and  that  rent  is  to 

paid  to  vendee. 
Notify  mortgagees  of  new  ownership. 
Comply  with  §  140,  Tenement  House  Law. 
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MEMORANDUM  FOR  CLOSING 
When  Acting  for  Mortgagor 

The  ideal  closing  should  consist  merely  of  delivery  of  the 
necessary  documents  by  the  mortgagor  and  of  the  consider- 
ation by  the  mortgagee. 

A  perusal  of  the  following  hints  may  prove  an  aid  to  the 
closer  in  seeing  that  as  many  of  them  as  are  pertinent  to 
the  transaction  in  hand  are  attended  to  before  or  at  the 
closing  and  are  not  overlooked. 

Prepare  bond. 

Prepare  mortgage  to  be  executed  by  mortgagor  and  wife; 
acknowledged  and  sealed  by  mortgagor  and  wife,  and  see 
that  it  complies  strictly  with  contract. 

Has  notary  complied  with  requirements  of  register's  office? 

Are  mortgagor  and  wife  citizens  and  of  full  age  and  compe- 
tent ?     Has  mortgagor  been  previously  married  ? 

If  documents  executed  outside  of  the  county,  have  county 
clerk's  certificate  attached. 

Compare  description.  Should  be  same  as  last  deed  unless 
change  has  taken  place  in  street  name  or  line. 

If  mortgagor,  a  corporation,  have  certified  copy  of  resolution 
authorizing  mortgage  and  proof  of  consent  of  stockholders 
or  authority  of  court  if  needed. 

Has  mortgagor  married  recently? 

Ascertain  whether  any  of  the  parties  have  been  divorced. 

Have  special  clauses  been  inserted  in  mortgage,  e.  g.,  is 
default  clause  to  be  on  demand,  sixty  days,  or  ninety  days ; 
gold  clause;  payment  of  future  tax,  receiver  clause;  allow- 
ing part  payments;  allowing  payments  before  maturity; 
releasing  clause;  violation  clause;  provisions  as  to  indorse- 
ments on  bond  and  production  of  same  when  payments 
made;  ntoking  second  mortgage  due  upon  default  in  any 
payment  of  interest  for  ten  days  on  any  prior  mortgage; 
making  interest,  taxes,  assessments  or  other  charges  paid 
by  mortgagees  upon  mortgagor's  default,  part  of  the  prin- 
cipal secured  by  the  mortgage;  subordination  clause. 

If  mortgagor  desires  to  sell  off  portion  of  mortgaged  premises 

see  that  mortgage  contains  clause  enabling  mortgagor  to 

sell  lots  from  time  to  time  by  payment  of  a  proportionate 
[210] 
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Mortgagor 

part  of  the  lien  of  the  mortgage  on  each  block,  lot  or  parcel 
generally  one-third  more  than  the  lien  of  the  mortgage,  and 
provide  who  shall  pay  for  the  release  and  amount  thereof. 

Is  this  a  purchase-money  mortgage? 

Submit  bond  and  mortgage  to  attorney  for  mortgagee  and 
have  same  approved. 

Be  Peepaeed  With  the  Following: 

Deed  to  mortgagor. 

Abstract  showing  clear  title  or  policy  of  title  insurance,  or 

both. 
Tax,  water  and  assessment  bills  receipted. 
Water  meter  reading  as  of  day  of  -closing. 
Transcripts  of  judgments  against  mortgagor. 
Assignments  of  judgments,  if  any  to  be  drawn. 
Satisfaction  pieces  of  judgments,  if  any  to  be  drawn. 
List  of  mortgages. 

Assignments  of  mortgages,  if  any  to  be  drawn. 
Satisfaction  of  mortgages,  if  any  to  be  drawn,  and  arrange 

to  have  the  bonds  and  mortgages  satisfied  at  the  closing. 
Receipts  for  last  payment  of  interest  on  prior  mortgages. 
Estoppel  certificates  from  mortgagees  showing  amount  due 

and  date  of  last  payment  of  interest  or  principal  properly 

executed  for  recording. 
Subordination  agreement,  if  any  to  be  drawn. 
Satisfaction  pieces  of  mechanics'  liens,  if  any. 
Consents  and  order  canceling  lis  pendens,  if  any  to  be  drawn. 
Insurance  policies  and  premium  bills. 
Receipt  for  insurance  policies. 

Details  so  that  mortgagee  can  have  bills  changed  at  once. 
Authorization  to  mortgagee  to  pay  taxes,  assessments,  water 

bills,  judgments  and  mechanic  and  other  liens,  if  they  are 

to  be  reserved  on  closing. 
Assignment  of  awards,  if  any  to  be  given. 
List  of  rents  paid  and  unpaid. 
Inquire  whether  any  rent  has  been  paid  to  mortgagor  in 

advance. 
Affidavit  of  title  as  to  ownership,  citizenship,  age,  marriage, 

identity  of  wife,  judgments,  etc. 
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Mortgagor 

If  agent  to  act  for  mortgagor  under  power  of  attorney  on  clos- 
ing, have  proof  that  principal  is  alive  and  that  power  has 
not  been  revoked. 

Bill  for  client  for  services. 

The  Following  Mattees  May  Need  Attention: 

Are  there  any  chattel  mortgages  and  material  or  fixtures,  or 
any  such  purchased  by  conditional  sale? 

Examine  leases  and  assignments  of  leases,  and  clauses  sub- 
ordinating them  to  future  mortgages,  if  any. 

Inquire  whether  there  are  any  restrictions  in  the  title. 

Inquire  who  is  in  possession,  nature  and  extent  of  his  tenancy. 

Are  there  any  open  or  notorious  easements  ? 

Are  there  any  overhanging  eaves  or  shutters? 

Are  there  any  beams  of  adjoining  property  in  walls  or  vice 
versa? 

Any  foundation  extensions,  easements,  party  wall  agreements, 
sewer  or  drain  rights,  unsafe  building  liens,  agreements  for 
power  from  adjoining  premises  ? 

Have  tenement-house,  fire,  health,  building,  labor  and  other 
department  violations  been  removed  ? 

Look  into  vault  space  permits. 

Look  out  for  survey  variations. 

How  old  is  building?     Compare  date  with  survey. 

For  what  purpose  premises  used?  (§  42,  Liquor  Tax  Law; 
TJ.  S.  Distillery  Laws,  etc.) 

Have  any  new  buildings  been  erected  since  survey? 

If  any  partially  constructed  building,  see  that  union  work- 
men have  been  paid ;  also  members  of  any  Building  Trades 
Associations. 

Has  any  change  taken  place  in  street  lin^s  or  names  ? 

Any  proposed  widening  of  streets? 

Has  any  change  in  condemnation  or  assessment  situation 
taken  place  since  the  beginning  of  negotiations? 

Is  any  security  other  than  bond  to  be  given  ? 

Inquire  as  to  age  of  children  of  previous  owners  to  see  if 
any  born  after  making  of  will  of  such  owner. 

Look  out  for  posthumous  children. 

If  property  obtained  from  a  deceased  person  within  three 
years,  have  all  debts  of  the  deceased  been  paid  ? 


Memoeandum  foe,  Closing  Title  213 

Mortgagor 

Has  collateral  inheritance  tax  been  paid? 

Don't  forget  charge  for  recording  mortgages,  satisfaction 
pieces,  releases  and  other  papers.  (Satisfaction  pieces, 
$2.50  each.) 

Prepare  for  mortgage  recording  tax. 

Remember  it  is  dangerous  to  take  check,  even  when  certified, 
with  indorsements  of  third  parties  thereon. 

Who  is  to  pay  brokerage  and  amount  ? 

Taxes  in  ISTew  York  City  become  a  lien,  the  first  half  on  the 
first  day  of  May  and  the  second  half  on  the  first  day  of 
November.     (Laws  1916,  chap.  17.) 

It  is  not  wise  to  pay  off  any  part  of  principal  of  a  bond 
without  having  a  receipt  indorsed  on  the  bond  itself.  Some- 
times by  the  terms  of  the  bond  such  indorsements  must  be 
made  and  the  borrower  is  entitled  to  require  a  production 
of  the  bond  and  to  see  the  indorsements  made. 

MOETGAGOE    RECEIVES: 

Check  or  money.     But  see  Ward  v.   City  Trust  Co.,  192 

N.  Y.  61. 
Receipt  for  money  retained. 
Receipt  for  insurance  policies  and  other  papers  delivered. 
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MEMORANDUM  FOR  CLOSING 

When  Acting  for  Mortgagee 

The  ideal  closing  should  consist  merely  of  delivery  of  the 
necessary  documents  by  the  mortgagor  and  payment  of  the 
consideration  by  the  mortgagee. 

A  perusal  of  the  following  hints  may  prove  an  aid  to  the 
closer  in  seeing  that  as  many  of  them  as  are  pertinent  to 
the  transaction  in  hand  are  attended  to  before  or  at  the 
closing  and  are  not  overlooked. 

Approve  bond  and  mortgage. 

Signature  and  acknowledgment  of  mortgagor  and  wife. 

Has  notary  signed  in  register's  office? 

Are  mortgagor  and  wife  citizens  of  full  age  and  competent? 
Has  mortgagor  previously  married? 

Bond  and  mortgage  sealed. 

If  executed  outside  of  the  county,  is  county  clerk's  certificate 
attached  ? 

Compare  description:  Should  be  same  as  last  deed  unless 
change  has  taken  place  in  street,  name  or  line. 

If  mortgagor  a  corporation,  obtain  copy  of  resolution  of 
directors  authorizing  same  and  consent  of  stockholders,  if 
necessary,  and  proof  that  all  requirements  of  Corporation 
Law  have  been  complied  with. 

Has  mortgagor  married  since  signing  contract? 

Have  any  of  the  parties  been  divorced  ? 

Have  special  clauses  been  inserted,  e.  g.:  Is  default  clause 
to  'be,  on  demand,  sixty  days,  or  ninety  days ;  gold  clause ; 
payment  of  future  tax ;  receiver  clause ;  allowing  part  pay- 
ments; allowing  payments  before  maturity;  releasing 
clause;  violation  clause;  provisions  as  to  indorsements  on 
bond  and  production  of  same  upon  payments  made;  mak- 
ing second  mortgage  due  upon  default  in  any  payment 
of  interest  for  ten  days  on  any  prior  mortgage;  making 
interest,  taxes,  assessments  or  other  charges  paid  by  mort- 
gagee upon  mortgagor's  default,  part  of  the  principal 
secured  by  the  mortgage;  subordination  clause;  if  release 
clause,  see  that  it  is  favorable  to  mortgagee  and  provide 
[214] 
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Mortgagee 

who    shall    pay    for    drawing    release    and    amount    and 
terms,  etc. 
Is  this  a  purchase-money  mortgage  ? 

Check  oe  Receive  the  Following: 

Abstract  showing  clear  title;  or  policy  of  title  insurance,  or 
both. 

Deed  to  mortgagor. 

Obtain  unpaid  tax,  water  and  assessment  bills  with  interest 
computed  to  day  after  closing. 

Have  water  meter  read  as  of  day  of  closing. 

Transcripts  of  judgments  against  mortgagor. 

Assignments  of  judgments,  if  any  to  be  delivered. 

Satisfaction  pieces  of  judgments,  if  any  to  be  delivered. 

List  of  mortgages,  amounts  thereof  and  terms. 

Assignment  of  mortgages,  if  any  to  be  delivered. 

iSatisf action  of  mortgages,  if  any  to  be  delivered,  and  have 
the  bond  and  mortgage  in  hand  before  closing. 

Receipts  for  last  payment  of  interest  on  prior  mortgages. 

Estoppel  certificates  of  mortgagees  showing  amount  due  and 
date  of  last  payment  of  interest  or  principal  properly  exe- 
cuted for  recording. 

Subordination  agreement,  if  any  to  be  delivered. 

Satisfaction  pieces  of  mechanics'  liens,  if  any  to  be  delivered. 

Consents  and  orders  canceling  lis  pendens,  if  any  to  be 
delivered. 

Insurance  policies  and  premium  bills. 

Receipt  for  insurance  policies. 

Details  so  that  mortgagee  can  have  policies  changed  at  once. 

Ascertain  amount  necessary  to  cover  unpaid  taxes,  assess- 
ments, water  bills,  judgments,  mechanics'  liens  and  other 
liens  and  charges  including  interest  and  penalties  to  date 
of  closing  to  be  reserved  on  closing. 

Authorization  to  mortgagee  to  pay  taxes,  assessments,  water 
bills,  judgments  and  mechanic  and  other  liens,  if  they  are 
to  be  reserved  on  closing. 

Assignment  of  awards,  if  any  to  be  delivered. 

List  of  rents  paid  and  unpaid. 

Inquire  whether  any  rent  has  been  paid  to  mortgagor  in 
advance. 
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Mortgagee 

AfBdavit  of  title  as  to  ownership,  citizenship,  age,  marriage, 

identity  of  wife,  judgments,  etc. 
Examine  powers  of  attorney,  if  agent  to  act  for  mortgagor 

on  closing  and  proof  that  principal  is  alive,  and  that  power 

has  not  been  revoked. 

The  FoLLowiiTG  Mattees  May  Need  Attention: 

Are  there  any  chattel  mortgages  on  m"aterial  or  fixtures  or  any 
such  purchased  by  conditional  sale? 

Examine  leases  and  assignment  of  leases  and  clauses  subordi- 
nating them  to  future  mortgages,  if  any. 

Are  there  any  restrictions  in  the  title  ? 

Not  later  than  the  day  before  the  closing,  inspect  premises 
and  inquire  who  is  in  possession,  nature  and  extent  of  his 
tenanacy,  and  if  party  in  possession  claims  any  easements. 

If  premises  leased,  inquire  whether  any  lessees  have  paid 
deposits  to  apply  on  rent  of  last  month  of  term. 

Are  there  any  open  or  notorious  easements? 

Are  there. any  overhanging  eaves  or  shutters? 

Are  there  any  beams  of  adjoining  property  in  walls  or  vice 
versa? 

Any  foundation  extensions,  easements,  party  wall  agreements, 
sewer  or  drain  rights,  unsafe  building  liens,  agreenients  for 
power  from  adjoining  premises  ? 

Have  tenement  house,  fire,  health,  building,  labor  and  other 
department  violations  been  removed? 

Look  into  vault  space  permits. 

Look  out  for  survey  variations. 

How  old  is  building,  and  compare  date  with  survey. 

For  what  purpose  premises  are  used?  (§  42,  Liquor  Tax 
Law;  U.  S.  Distillery  Laws,  etc.) 

Have  any  new  buildings  been  erected  since  survey  ? 

If  any  partially  constructed  building,  see  that  union  work- 
men have  been  paid ;  also  members  of  any  Building  Trades 
Associations. 

Has  any  change  in  condemnation  or  easements  situation  taken 
place  since  the  beginning  of  negotiations  ? 

Is  any  security  other  than  bond  to  be  given  ? 

Inquire  as  to  age  of  children  of  previous  owners  to  see  if  any 
born  after  making  of  will  of  such  owner. 

Look  out  for  posthumous  children. 
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Inquire  if  property  obtained  from  a  deceased  person  within 
three  years ;  if  so  have  all  debts  of  the  deceased  been  paid  'i 

Has  inheritance  tax  been  paid  ? 

Don't  forget  charge  for  recording  mortgage,  satisfaction 
pieces,  releases  and  other  papers.  (Satisfaction  pieces, 
$2.50  each.) 

Look  out  for  mortgage  recording  tax. 

Remember  it  is  dangerous  to  take  check  (eveai  when  cer- 
tified) with  indorsements  of  third  parties  thereon. 

Who  is  to  pay  brokerage  and  amount  ? 

Taxes  in  !New  York  City  become  a  lien,  first  half  on  the  first 
of  May  and  second  half  on  the  first  of  November.  (Laws 
1916,  chap.  17.) 

It  is  not  wise  to  pay  off  any  part  of  principal  of  a  bond  with- 
out having  a  receipt  indorsed  on  the  bond  itself. 

Sometimes  by  the  terms  of  the  bond  such  indorsements  must 
be  made  and  the  borrower  is  entitled  to  require  a  produc- 
tion of  the  bond  and  to  see  the  indorsements  made. 

Have  certified  check  payable  to  self. 

Bill  for  mortgagor  for  searching. 

After  Closing: 

Eecord  papers. 

Have  insurance  policies  changed  at  once.  ■ 

If  allowance  is  made  for  unpaid  taxes  and  your  client  takes 
back  a  purchase-money  mortgage,  see  that  the  money 
allowed  is  applied  towards  the  actual  reduction  of  the  tax 
liens. 
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ATTACHMENT 

FORM  No.  4 

Warrant  of  Attachment 

THE  PEOPLE  OF  THE  STATE  OF  jSTEW  YORK. 

To  the  Sheriff  of  the  County  of  {New  York,)  Greeting: 

WHEREAS,  an  application  has  been  made  to  the  judge  grant- 
ing this  warrant  by  {William  Brown  and  George  W.  Davis),  plain- 
tiffs, for  a  warrant  of  attachment  against  the  property  of  {John  T. 
Taylor,  Henry  Johnson,  and  Charles  W.  Clark),  defendants,  in  an 
action  in  the  {City)  Court  of  {the  City  of  New  York),  and  it 
appearing  by  affidavit  to  the  satisfaction  of  the  judge  granting  this 
warrant  that  one  of  the  causes  of  action  specified  in  section  635  of 
the  Code  of  Civil  Procedure  exists  against  the  defendants  to 
recover  a  sum  of  money  only  over  and  above  all  counterclaims 
known  to  the  plaintiff,  to  wit;  the  sum  of  {eight  hundred  and 
ninety-four  [$894] )  dollars  as  damages  for  breach  of  contract  in 
{the  nofirpayment  of  the  purchase  price  of  goods  sold  and  deliv- 
ered) ,  and  the  affidavit  showing  that  the  defendcmts  have  disposed 
of  their  property  ivith  intent  to  defraud  their  creditors,  and  the 
plaintiffs  having  also  given  the  undertaking  required  by  law; 

NOW  YOU  ARE  HEREBY  COMMANDED,  to  attach  aiid 
safely  keep  so  much  of  the  property  within  your  county  which  the 
defendants  {John  T.  Taylor,  Henry  Johfison,  and  Cha/rles  W. 
Clark)  have,  or  which  they  may  have  at  any  time  before  final  judg- 
ment in  the  action,  as  will  satisfy  plaintiffs'  demand  of  {eight 
hundred  and  ninety-four  [$894] )  dollars,  together  with  costs  and 
expenses,  and  that  you  proceed  hereon  in  the  manner  required  of 

you  by  law. 
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WITNESS*:  Hon.  (Edward  P.  O'Dwyer,  Chief)  Justice  of 
the  {City)  Court  {of  the  City  of  New  York),  at  {its  court  home. 
No.  32  Chambers  street)  in  {the  Borough  of  Manhattan),  City 
of  {New  York),  this  (24^/i)  day  of  {July),  in  the  year  one  thou- 
sand nine  hundred  and  {fifteen). 

{EDWARD  F.  O'DWYER), 

{Chief  Justice,  City  Court 

of  the  City  of  New  York.) 
{VICTOR  ROGERS), 
Plaintiffs'  Attorney, 

(27  Pine)  street, 
{Neiu  York  City). 


FORM  No.  5 
Plaintiff's  Undertaking  on  Attachment 


SUPREME   COURT, 

(Neiu  York)  County. 


{JOHN  OLIVER  and  FRANKLIN 
OLIVER,) 

Plaintiffs, 
against 

{LEONARD  CALDWELL,) 
Defendant. 


The  above-named  plaintiffs  having  applied  to  one  of  the  justices 
of  this  court  for  a  warrant  of  attachment  against  the  property  of 
the  above-named  defendant  under  and  by  virtue  of  the  Code  of 
Civil  Procedure,  we,  {John  Lambert),  of  No.  (418  Central  Park 
West,  in  the  Borough  of  Manhattan) ,  City  of  {New  York),  and 
{Arthur  Stevens),  of  No.  (402  Washington  avenue,  in  the  Bor- 
ough of  Brooklyn),  City  of  {New  York),  do  hereby  jointly  and 
severally  undertake  that  if  the  defendant  recovers  judgment  in  this 
action,  or  if  the  warrant  of  attachment  is  vacated,  plaintiffs  above 
named  will  pay  all  costs  that  may  be  awarded  to  the  above-named- 
defendant,  and  all  damages  which  the  said  defendants  may  sustain 

*  In  the  Supreme  Court,  First  Judicial  District  usually  attested  in  the  name 
of  the  .Tustiee  sitting  at  Special  Term,  Part  II. 


Attachment  223 


Undertaking 


by  reason  of  the  said  attackment,  not  exceeding  the  stun  of  (iwo 
hundred  and  fifty  dolla/rs). 
Dated  {July  1,  1915.) 

{JOHN  LAMBERT.) 
(ARTHUR  STEVENS.) 
STATE  OF  NEW  Y0RK,1 
County  of  (New  York),     J 

(John  Lambert),  teing  duly  swom,  says:  That  he  is  a  resident 
and  a  (freeholder)  within  the  State  of  New  York,  and  is  worth 
double  the  sum  specified  in  the  above  undertaking  over  and  above 
all  debts  and  liabilities  which  he  owes  or  has  incurred,  exclusive 
of  property  exempt  by  law  from  levy  and  sale  under  an  execution. 

(JOHN  LAMBERT.) 
Sworn  to  before  me  this  (1st) 
day  of  (July,  1915). 

(JOHN  JONES), 

Notary  Public  (N.  Y.)  County. 

STATE  OF  NEW  YOEK,| 

County  of  (New  York),      \^-' 

(ARTHUR  STEVENS),  being  sworn,  says,  that  he  is  a  resi- 
dent and  a  (householder)  within  the  State  of  New  York,  and  worth 
double  the  sum  specified  in  the  above  undertaking,  over  all  the 
debts  and  liabilities  which  he  owes  or  has  incurred,  and  exclusive 
of  property  exempt  by  law  from  levy  and  sale  under  an  execution. 

(ARTHUR  STEVENS.) 

Swom  to  before  me  this  (Ist) 
day  of  (July,  1915). 

(JOHN  JONES), 

Notary  Public  (N.  Y.)  Co. 

STATE  OF  NEW  Y0EK,1 

County  of  (Neiv  York),     J 

I  certify  that  on  this  (first)  day  of  (July,  1915),  before  me  per- 
sonally appeared  (John  Lambert  and  Arthur  Stevens)  to  me 
known  and  known  to  me  to  be  the  persons  described  in  and  who 
executed  the  foregoing  undertaking,  and  severally  duly  acknowl- 
edged to  me  that  they  executed  the  same. 

(JOHN  JONES), 

Notary  Public, 
Q  (Neil)  York)  County. 
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An  Affidavit  to  Obtaiit  an  Attachment  Should  Show  in 

Substance  : 

1.  That  the  cause  of  action  is  one  of  those  specified  in  section 
635  of  the  Code  of  Civil  Procedure,  arising  out  of  the 
following  facts;  (here  set  forth  proof  of  facts  stated  in 
complaint. ) 

2.  If  the  action  is  to  recover  damages  for  breach  of  contract,  that 

the  plaintiff  is  entitled  to  recover  the  sum  stated  over  and 
above  all  counterclaims  known  to  him. 

3.  The  ground  of  attachment. 

In  actions  in  the  City  Court  of  the  City  of  New  York, 
bear  in  mind  that  apparently  §  636,  Code,  does  not  apply. 
See  §  3169,  Code,  and  56  Misc.  121. 

4.  That  the  action  has  been  commenced,  or  the  summons  issued 

and  a  copy  annexed,  and  that  the  warrant  is  asked  for  to 
accompany  the  summons. 

5.  That  no  previous  application  has  been  made. 

Where  cables,  telegrams,  letters,  and  other  documents  received 
are  the  grounds  of  deponent's  belief,  and  the  sources  of  his  infor- 
mation, they  should  not  only  be  referred  to,  but  copies  should  be 
annexed  to  the  papers,  and  a  statement  of  deponent's  possession 
and  readiness  to  produce  the  original  should  be  made.  The  mere 
averment  of  facts  as  upon  personal  knowledge  is  not  sufiicient 
unless  circumstances  are  stated  from  which  the  inference  eaa 
fairly  be  drawn  that  affiant  has  personal  knowledge  of  the  facts 
which  he  avers,  and  where  it  is  assumed  that  he  has  not  personal 
knowledge,  as  for  example:  Where  he  is  assignee  of  a  claim 
and  does  not  disclose  means  of  knowledge,  the  papers  will  be 
deemed  insufiicient ;  in  other  words,  where  the  affiant,  owing  to  his 
relations  with  the  parties  and  to  the  cause  of  action,  plainly  speaks 
as  an  actor  in  the  action,  the  courts  usually  accept  his  verified 
averment  of  facts,  which  may  have  come  within  his  actual  obser- 
vation or  personal  action  as  satisfactory  proof  thereof;  where, 
however,  he  does  not  speak  as  such  a  direct  actor,  but,  in  fact, 
speaks  apparently  as  a  stranger  to  the  transaction,  it  matters  not 
how  positively,  he  asserts  his  personal  knowledge  of  the  facts 
averred,  he  must  still  furnish  the  evidence  of  such  facts.  Affi- 
davits taken  before  a  notary  outside  of  the  State  will  be  disre- 
garded unless  a  certificate  as  to  the  ofiicial  character  and  genuin&- 
ness  of  the  signature  of  the  notary  is  attached. 
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In  stating  conversations  received  over  the  telephone,  he  must 
show  all  the  circumstances  which  prove  that  he  knew  the  person 
speaking  at  the  other  end,  as  for  example,  that  he  called  up  that 
person,  that  he  knew  the  voice  of  the  person  speaking,  having 
often  heard  it  before  over  the  telephone,  and  any  other  fact  which 
proves  that  he  knew  the  person  to  whom  he  was  talking. 

In  an  action  against  a  foreign  corporation  read  carefully  §  1780, 
Code,  and  case  of  Landenherg  v.  Commercial  Bank,  87  Hun,  269 ; 
see  166  App.  Div.  64.  The  fact  that  plaintiff  is  a  resident  of  the 
State  or  a  domestic  corporation  should  be  alleged  both  in  the  com- 
plaint and  affidavit.  If  the  action  is  brought  by  or  against  a 
foreign  corporation,  jurisdictional  facts  should  be  set  forth  in  both 
the  complaint  and  the  affidavit.  (§§  1779-1780,  Code.)  See 
Bagdon  v.  Beadmg  0.  &  I.  Co.,  217,  N.  Y.  432.  As  to  the 
cause  of  action,  see  206  N.  Y.  506.  Since  the  amendment  of 
1911,  §  768,  Code,  defects  or  insufficiencies  in  the  papers  or 
proceedings  may  be  cured  or  supplied  nunc  pro  tunc,  awarding 
costs  in  favor  of  the  adverse  party.  {Cutler  v.  Allavena,  165  App. 
Div.  422.)  But  prior  to  1911,  it  was  held  that  the  Court  had  no 
power  to  permit  the  amendment  of  an  affidavit  upon  which  a 
warrant  of  attachment  was  issued  for  the  purpose  of  supplying 
defects  that  related  to  matters  to  jurisdiction,  though  it  might 
permit  an  amendment  of  the  affidavits  so  far  as  they  related  to 
the  substance  of  the  plaintiff's  claim.  (60  Misc.  547.)  Whether 
the  amendment  of  1911  would  permit  the  curing  of  defects  as  to 
jurisdictional  matters  is  very  doubtful.  As  to  proving  non-resi- 
dence, see  58  Misc.  319. 

There  is  a  strong  tendency  in  late  decisions  to  require  very 
specific  evidentiary  facts  to  appear  in  the  affidavit  showing  the 
right  to  recover  specific  damages.  (See  cases  cited  in  78  Misc. 
498;  168  App.  Div.  60;  136  App.  Div.  142.) 

In  action  on  an  assigned  claim  it  is  sufficient  to  state  that  the 
plaintiff  is  entitled  to  recover  the  said  sum  over  and  above  all 
counterclaims  known  to  him;  it  is  not  necessary  to  show  that  he 
is  entitled  to  recover  said  sum  over  and  above  all  counterclaims. 

See  affidavits  on  application  for  order  of  arrest,  p.  245. 
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FORX  No.  6 

Affidavit  to  Obtain  Attachment  —  Ground:  Non-residence  of 

Defendant 
SUPEEME   COUET, 

(Nem  York)  County. 


(HENRY  CUBTIN,) 

Plaintiff, 
against 

(WILLIAM  MORRIS,) 

Defendant. 


STATE  OF  NEW  TOEK, 

YS&.: 
Comity  of  (New  York), 

(HENRY  CURTIN),  being  duly  swom,  says,  that  lie  is  the 
plaintiff  in  this  action,  and  resides  at  (No.  345  West  89th  Street, 
Borough  of  Manhattan,  City  of  New  York.)  That  a  cause  of 
action  exists  in  favor  of  plaintiff  and  against  the  above-named 
defendant  for  the  recovery  of  a  sum  of  nioney  only,  as  damages 
for  a  breach  of  contract  (eixpress  or  implied)  other  than  a  con- 
tract to  marry,  and  that  said  cause  of  action  arose  from  and  is 
based  upon  the  following  facts : 

At  the  (CUy  of  New  York),  on  or  about  the  (1st)  day  of  (July, 
1916),  plaintiff  sold  and  delivered  to  defendami  at  defendant's 
special  instanice  and  request  at  prices  agreed  upon  and  on  a  credit 
of  thirty  days,  certain  goods,  wares,  and  merchandise,  to  wit:  400 
cases  of  wine,  amounting,  m  the  aggregate  at  such  agreed  prices, 
to  the  sum  of  twenty-five  hundred  dollars  ($2,500.00).  That  said 
term  of  credit  has  expired  and  said  sum  has  not  been  paid  nor  any 
part  thereof. 

That  the  plaintiff  in  this  abtion  is  entitled  to  recover  from  de- 
fendant, on  said  cause  of  action,  said  sum  of  (twenty-five  hun^ 
dred)  dollars  ($2,500.00)  with  interest  thereon  from  the  (1st) 
day  of  (July,  1916),  over  and  above  all  counterclaims  known  to 
plaintiff. 

That  defendant  is  not  a  resident  of  the  State  of  New  York, 
but  resides  in  the  (City  of  Trenton)  in  the  State  of  (New 
Jersey),  this  fact  having  been  communicated  by  defendant  to 
deponent  in  the  following  conversation  held.  On  the  (Srd)  day  of 
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(August,  1916),  at  the  residence  of  deponent,  (No.  345  West  S9th 
Street,  Borough  of  ManfmttoM,  City  of  New  York:  Take  in  covr 
versation).  That  thereafter  deponent  visited  defendant  at  his 
home  in  (Trenton,  New  Jersey).* 

That  plaintiff  has  commenced  this  action  to  recover  said  sum 
of  (twenty-five  hundred)  dollars  ($2,500.00)  with  interest  as 
aforesaid  on  the  said  cause  of  action,  and  the  summons  herein,  a 
copy  of  which  is  hereto  annexed,  has  been  duly  issued  and  the 
warrant  herein  is  asked  for  to  accompany  the  summons. 

That  no  previous  application  has  been  made  for  a  warrant  of 
attachment  herein. 

(HENRY  CUBTIN.) 

Sworn  to  before  me,  this       1 
(6th)  day  of  (August,  1916)./ 

(WILLIAM  BLACK), 

Notary  Public, 
(New  York)  County,  (JSTo.  17). 


FORM  No.  7 


Affidavit  to  Obtain  Attachment  —  Ground :  Defendant  a  Foreign 

Corporation-j- 
SUPEEME  COURT, 

(New  York)  County. 

(HENRY  CURTIN,) 

Plaintiff, 
against 
(WILLIAM    MORRIS    COMPANY,) 

Defendant. 


*"'  Vss.: 


STATE  OF  JSTEW  YOEK, 

County  of  (New  York), 

(HENRY  CURTIN,)  being  duly  sworn,  says: 
That  he  is  the  plaintiff  in  the  above  action  and  resides  at  (No. 
45  East  67th  Street,  in  the  Borough  of  Manhattan,  City,  County) 

*58  Miso.  319';  135  App.  Div.  779;  152  N.J.  Supp.  739;  70  Misc.  495. 

tAn  attachment  against  a  national  banking  association  prior  to  judg- 
ment, on  the  ground  that  it  is  a  foreign  corporation  is  void,  under  U.  S.  E.  S. 
5242.    See  128  App.  Div.  503;   and    cases  cited. 
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and  State  of  New  York ;  that  a  cause  of  action  exists  in  favor  of 
the  plaintiff  and  against  the  above-named  defendant  for  the  re- 
covery of  a  sum  of  money  only,  as  damages  for  a  breach  of 
{express)  contract  other  than  a  contract  to  marry,  and  that  said 
cause  of  action  arose  from  and  is  based  upon  the  following  facts : 

{At  the  City  of  New  York,  between  the  1st  day  of  June,  1916, 
and  the  15th  day  of  July,  1916,  the  plaintiff  sold  and  delivered  to 
the  defendant,  at  the  special  instance  and  request  of  the  said 
defendant,  and  at  prices  agreed  upon,  goods,  wares,  and  merchan- 
dise amounting  in  the  aggregate,  at  such  agreed  prices,  to  the  sum 
of  three  thousand  ($3,000)  dollars,  and,  the  said  sum  has  not  been 
paid  nor  any  part  thereof;) 

That  the  plaintiff  in  this  action  is  entitled  to  recover  from  the 
said  defendant  upon  the  said  cause  of  action  the  sum  of  {three 
thousand  ($3,000)  dollars)  with  interest  thereon  from  the  {15th) 
day  of  {July,  1916,)  over  and  above  all  counterclaims  known  to 
plaintiff. 

That  the  defendant,  the  {WILLIAM  MORRIS  COMPANY,) 
is  a  foreign  corporation,  created  by  and  existing  under  the  laws 
of  the  State  of  {New  Jersey),  as  appears  by  the  certificate  of  the 
Secretary  of  State  of  the  State  of  New  Jersey  hereto  attached,* 
and  that  the  plaintiff  has  commenced  this  action  to  recover  the 
said  sum  of  {three  thousand  ($3,000)  dollars)  with  interest  as 
aforesaid,  upon  the  above  cause  of  action  and  the  summons  herein, 
a  copy  of  which  is  hereto  annexed,  has  been  duly  issued  and  the 
warrant  is  asked  for  herein  to  accompany  the  same;  that  no  pre- 
vious application  has  been  made  for  a  warrant  of  attachment 
herein. 

{HENRY  CURTIN.) 

Sworn  to  before  me,  this         "1 
{11th)  day  of  {August,  1916).  J 
{WILLIAM  BLACK,) 

Notary  Public, 
(New  Yorh)  County  {No.  lY.) 

In  an  action  against  a  foreign  corporation,  read  carefully 
§  1780,  Code,  and  case  of  Ladenburg  v.  Commercial  Bank, 
87  Hun,  269 ;  Bagdon  v.  Reading  C.  &  I.  Co.,  217  N.  Y.  432. 

If  plaintiff  is  a  resident  of  the  State  or  a  domestic  corporation, 
the  fact  should  be  alleged  in  the  complaint  and  affidavit.    If  the 

♦137  App.  Div.  857;   77  Misc.  277. 
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action  is  against  a  foreign  corporation,  brought  by  another  foreign 
corporation  or  a  non-resident  jurisdictional  facts  required  by 
§  1780,  Code,  should  be  fully  set  forth.     (See  note,  p.  225.) 


FORM  No.  8 


Affidavit  to  Obtain  Attachment  —  By  Assignee  of  Cause  of  Action. 

Attaching  Copies  of  Papers  on  Which  a  Warrant  Was 

Granted  Against  Same  Defendant 

SUPREME   COURT, 
{New  York)  County. 


{ANDREW  BUTT,) 

Plaintiff, 
against 

{THE  COLUMBIA  COMPANY,) 

Defendant. 


STATE  OF  NEW  YORK,  T 

C'ounty  of  {New  Yorh) ,      J 

(ANDBEW  BUTT,)  being  duly  sworn,  deposes  and  says  that 
he  is  the  plaintiff  in  the  above-entitled  action,  and  is  a  resident  of 
this  State,  residing  at  (14  Madison  Avenue,  Borough  of  Manhat- 
tan, City  of  New  York.)  Deponent  further  says  that  the  defend- 
ant is  a  foreign  corporation,  incorporated  under  the  laws  of  the 
State  of  {Minnesota).  (Here  prove  by  facts  how  deponent  knows 
that  defendant  is  a  foreign  corporation.)  That  a  cause  of  action 
exists  in  favor  of  this  plaintiff  and  against  the  above-named 
defendant  for  the  recovery  of  a  sum  of  money  only  as  damages 
for  a  breach  of  an  express  contract  other  than  a  contract  to  marry 
and  that  said  cause  of  action  arose  from  and  is  based  upon  the 
following  facts: 

That  at  {the  City  of  New  York)  and  beitween  the  {Srd)  day 
of  {January  2,  1916)  and  {Febnmry  3,  1916,)  {Charles  Dale, 
Edward  Fielder,  and  George  Handy),  doing  business  under  the 
firm  name  of  {Dale  &  Company)  at  {the  City  of  New  York)  sold 
and  delivered  to  the  said  defendant  {The  Columbia  Company),  the 
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following  goods,  at  the  agreed  prices  hefreinafter  stated,  to  wit: 
on  (Jairmary  4,  3,400  baskets  of  grapes,  making  a  total  of 
($1,200) ),  which  was  the  price  said  company  promised  and  agreed 
to  pay  for  the  said  grapes,  but  never  has  paid  for  the  same  or  any 
part  thereof,  as  appears  by  the  affidavit  of  (Charles  Dale),  verified 
the  (4:th)  day  of  (September,  1916),  hereto  attached.  The  allega- 
tions as  to  the  incorporation  of  the  defendant  and  the  allegations 
following  next  thereafter  are  mado  by  this  deponent  upon  informa- 
tion and  belief,  derived  from  two  affidavits,  upon  which  attach- 
ments were  issued  against  the  same  defendant,  both  of  which 
affidavits  were  filed  in  the  office  of  the  Clerk  of  the  County  of 
(New  York) ;  one  made  by  (Andrew  Brady),  filed  on  the  (10th) 
day  of  (December,  1915),  in  an  action  of  (Brady  v.  The  Columr 
bia  Company),  the  other  made  by  (David  Colemmi),  of  which 
copies  are  hereto  annexed  marked  respectively  A.  &  B.,  and  such 
original  afl5.davits  are  herewith  produced  for  inspection  by  this. 
Court.  Deponent  further  says  that  the  cause  of  action  herein- 
before set  forth  has  been  assigned  to  this  deponent,  and  deponent 
is  now  the  lawful  owner  and  holder  thereof  and  was  such  when 
this  action  was  begun,  and  that  the  said  sum  of  ($1,200)  with  inter- 
est from  (February  3,  1916),  is  now  due  and  owing  to  this 
deponent  from  the  said  defendant  over  and  above  all  counter- 
claims known  to  deponent.  The  summons  herein  has  been  issued 
and  no  previous  application  for  the  present  attachment  has  been 
made. 

(ANDREW  BUTT.) 
Sworn  to  before  me,  this  ) 

(Si/i)  day  of  (September,  1916).  \ 

(WILLIAM  BLACK), 

Notary  Public, 
(New  York)  County,  No.  (17.) 
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FORM  No.  9 

Affidavit  to  Obtain  Attachment  —  Ground:  Departure  of  Defendant 
Referring^  to  Affidavits  in  Similar  Application 


SUPEEME   COUET, 
{New  York)  County. 


{GENERAL  SUPPLY  CO.,) 

Plaintiff, 
against 

{LAWRENCE  WEST,) 

Defendant. 


STATE  OF  NEW  Y0EK,1 

'      >ss  ' 
Gonutjoi  {New  York),      J 

{FREDERICK  STOW),  being  duly  sworn,  says  that  the 
plaintiff  herein  is  a  domestic  corporation,  organized  and  existing 
under  the  laws  of  the  State  of  New  York,  and  having  its  principal 
place  of  business  at  {No.  100  Broadway  in  the  Borough  of  Man- 
hattan, City  of  New  York) . 

That  deponent  is  and  was  during  all  the  times  herein  mentioned, 
an  oificer  of  plaintiff,  to  wit :  {President)  thereof,  and  was  such 
{president)  at  all  of  the  times  hereinafter  stated.  That  deponent 
as  such  {president)  now  has  and  at  all  of  said  times  had,  the 
general  management,  direction  and  control  of,  the  business  of  said 
corporation  and  conducted  all  the  negotiations  leading  up  to  and 
concerning  the  making  and  delivery  of  the  note  hereinafter 
described. 

That  a  cause  of  action  exists:  in  favor  of  plaintiff  and  against 
defendant,  for  the  recovery  of  a  sum  of  money  only,  as  damages 
for  a  breach  of  contract,  other  than  a  contract  to  marry,  and  that 
said  cause  of  .action  arose  out  of  and  is  based  upon  the  following 
facts,  to  wit : 

{At  the  City  of  New  York  on  or  abovi  the  1st  day  of  {June, 
1915),  the  defendant  made  his  certain  pronmssory  note  in  writing, 
whereby  he  promised  to  pay  to  the  order  of  plamtiff  one  month 
after  date,  twenty-five  hundred  dollars  ($2,500.00),  with  interest, 
at  No.  45  Liberty  Street,  New  York  City,  and  delivered  the  same 
to  plaintiff.     That  plaintiff  is  now  the  owner  and  holder  of  said 
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promissory  note,  and  the  sa/m&  has  not  been  paid  nor  any  part 
thereof.) 

That  defendant  was  a  resident  of  the  State  of  New  York  on  the 
{7th)  day  of  (February,  1916),  [present  facts  to  show  how 
deponent  knows  that  defendant  is  a  resident  of  the  State] 
and  that  deponent  is  informed  and  verily  believes  that  said 
defendant  has  departed  from  the  State  of  New  York  with 
intent  to  defraud  his  creditors  and  to  avoid-  the  service  of 
a  summons.  That  the  source  of  deponent's  information  and 
the  grounds  of  his  belief  are  the  affidavits  made  in  the 
case  of  (Jacob  Low)  against  (Lawrence  West),  the  above- 
named  defendant,  which  action  is  now  pending  in  this  court,  and 
which  affidavits  are  respectively  made  by  (Joseph  Kee),  verified 
the  (9th)  day  of  (February,  1916),  and  (Peter.  Lewis),  verified 
the  (9th)  day  of  (February,  1916).  That  said- affidavits  were  on 
the  (IQth)  day  of  (February,  1916),  presented  to  the  Hon. 
(John  Foxd),  one  of  the  justices  of  this  Court,  and  were  on  that 
day  ordered  filed,  and  filed  in  the  office  of  the  Clerk  of  the  County 
of  (New  Yorh).  [Here  state  why  originals  are  not  obtained.] 
That  copies  of  said  affidavits  are  hereto  annexed  and  deponent 
refers  to  said  original  affidavits  as  a  part  of  this  affidavit,  and 
exhibits  them  to  this  Court. 

That  the  plaintiff  in  this  action  is  entitled  to  recover  from  the 
defendant  on  the  cause  of  action  above  set  forth,  the  sum  of 
(twenty-jive  hundred  dollars  ($2,500.00)),  with  interest  thereon, 
from- the  (IsO  ^^1  ^^  (July>  1915),  over  and  above  all  counter- 
claims known  to  deponent  or  to  plaintiff. 

That  plaintiff  has  commenced  this  action  to  recover  said  sum  of 
(twenty-five  hundred  dollars  ($2,500.00)),  with  interest  as  afore- 
said, on  said  cause  of  action,  and  the  summons  herein  has  been 
duly  issued,  and  a  copy  thereof  is  hereto  annexed.  And  the  war- 
rant herein  is  asked  for  to  accompany  the  same. 

That  no  previous  application  has  been  made  for  a  warrant  of 
attachment  herein. 

(FBEDEBICK  STOW.) 

Sworn  to  "before  me,  this  1 

(12th)  day  of  (February,  1916).  J 

(WILLIAM  BLACK), 

Notary  Public, 
(New  Yorh)  County,  No.  (17.) 
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FORM  No.  10 
Affidavit  of  Comparison  and  Correctness  of  Copies 


SUPEEME  COUKT, 

{New  York)  County. 


{GENERAL   SUPPLY   COMPANY,) 

Plaintiff, 
against 
{LAWRENCE  WEST,) 

Defendant. 

STATE  OF  NEW  YOEK,"! 

CovliAj  oi  {New  York),      J 

{JAMES  ROGERS),  being  duly  sworn  says,  that  he  is  a 
stenographer  and  typewriter  over  the  age  of  twenty-one  years. 
That  on  the  {11th)  day  of  {February,  1916),  he  made  the 
annexed  copies  of  the  'affidavits  of  {Joseph  Eee)  and  {Peter 
Lewis),  filed  in  the  office  of  the  clerk  of  the  county  of  {New 
York)  on  the  {10th)  day  of  {February,  1916),  and  referred  to 
in  the  affidavit  of  {Frederick  Stow)  hereto  annexed.  That  he 
has  carefully  compared  the  annexed  copies  of  said  affidavits  with 
the  originals  thereof,  and  that  said  copies  are  true  and  correct 
copies  of  said  originals. 

{JAMES  ROGERS.) 

Sworn  to  before  me,  this  1 

{12th)  day  of  {February,  1916)./ 

{WILLIAM  BLACK), 

Notary  Public, 
{New  York)  County,  No.  (17.) 
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FOEm  No.  11 

Affidavit    to    Obtain    Attachment  —  Assigned    Cause    of   Action - 
Defendant,  a  Foreign  Corporation 


SUPREME  COURT, 
{New  York)  County. 


(ANDREW  WILLIAMSON,) 

.    ,  Plaintiff, 

against 

(FRIEND  FRUIT  COMPANY,) 

Defendant. 

STATE  OE  NEW  YORK,  1   ^  . 

Gonntj  oi  (New  Yorlc),        J 

(ANDREW  WILLIAMSON),  being  duly  sworn,  deposes  and 
says :  That  he  is  the  plaintiff  in  the  above  entitled  action,  and  is 
a  resident  of  this  State,  residing  at  (No:  897  Fourth  Avenue, 
Borough  of  Manhattan,  City  of  New  Yorh).  Deponent  further 
says  that  the  defendant  is  a  foreign  corporation,  incorporated 
under  the  laws  of  the  State  of  (New  Jersey,)  having  its  principal 
place  of  business  at  (Trenton)  in  said  State;  that  deponent  has 
often  visited  the  said  offices  in  said  State  and  that  he  was  informed 
by  the  (President)  of  said  Company,  (Mr.  John  Ropme,)  on 
(September  10,  1916,)  that  said  Company  was  incorporated  in 
New  Jersey,  (saying  "  Our  Company  is  incorporated  in  New 
Jersey.")  That  there  is  hereto  annexed  and  made  a  part  of  this 
affidavit  the  Certificate  of  the  Secretary  of  State  of  (New  Jersey) 
under  the  seal  of  said  State,  certifying  that  the  ("Friend  Fruit 
Company  wms  vncorpoi^bed  in  the  State  of  New  Jersey  on  the 
18th  day  of  August,  1914  "). 

That  a  cause  of  action  exists  in  favor  of  this  plaintiff  and 
against  the  above-named  defendant  for  the  recovery  of  a  sum  of 
money  only,  as  damages  for  a  breach  of  an  express  contract  other 
than  a  contract  to  marry  and  that  said  cause  of  action  arose  from 
and  is  based  upon  the  following  facts: 

(Thai  between  January  1,  1914,  aovi  March  2nd,  1914,  Charles 
Dame,  Edward  Foy,  George  Harper,  Isaac  Jansen  and  Frank 
Leasing,  doing  business  under  the  firm  name  of  Harper  &  Gomr 
pany  at  the  City  of  New  York,  sold  and  delivered  to  the  sadd 
defendant.  The  Friend  Fruit  Company,  the  following  goods  at 
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tJie  agreed  prices  heremafter  stated,  to  wit:  4,000  baskets  of 
grapes,  for  which  the  defendant  agreed  to  pay  the  sum  of  $1,200, 
but  never  has  paid  for  the  same  or  any  part  thereof),  whicli 
allegations  as  to  the  incorporation  of  the  defendant  and  the  sale 
and  delivery  of  the  said  goods  are  made  by  this  deponent  upon 
information  and  belief,  derived  from  the  affidavit  of  {Philip 
Adena),  verified  the  (ISi/t)  day  of  {August,  1916,)  upon  which 
an  attachment  vs^as  issued  against  this  same  defendant,  which 
affidavit  was  filed  in  the  office  of  the  clerk  of  the  County  of  {New 
Yorlc),  in  an  action  entitled  {Harper  &  Go.  against  Friend  Fruit 
Company),  a  copy  of  which  affidavit  is  hereto  annexed  marked 
("A").  The  reason  why  deponent  does  not  produce  an  affidavit 
by  said  {Philip-  Adena)  is  that  said  {Adena)  resides  in  {Phila- 
delphia) in  the  State  of  {Pennsylvania,,)  as  appears  from  the 
aforesaid  affidavit,  and  that  he  is  not  now  in  the  State  of  {New 
Torh,  deponent  having  on  August  20,  1916,  escorted  said  Adena 
to  the  train  upon  his  departure  for  Chicago,  at  which  time  he 
told  deponent  he  was  going  West  and  luould  no>t  return  umtil  Octo- 
ber 1,  1916),  and  deponent  is  unable  to  procure  from  him  an 
affidavit  as  to  the  facts;  deponent  further  says  that  the  cause 
of  action  hereinbefore  set  forth  has  been  assigned  to  this  deponent, 
and  deponent  is  now  the  lawful  holder  thereof  and  was  such  when 
this  action  was  begun,  and  that  the  said  sum  of  ($1,200)  with 
interest,  from  the  {2nd)  day  of  {March,  1914)  is  now  due  and 
owing  to  this  deponent  from  the  said  defendant  over  and  above 
all  counterclaims  known  to  deponent.  The  summons  herein  has 
been  issued  and  no  previous  application  for  the  present  attach- 
ment has  been  made. 

{ANDREW  WILLIAMSON). 

Sworn  to  before  me,  this  1 

{12th)  day  of  {September,  1916.)  J 

{WILLIAM  BLACK), 

ISTotary  Public, 
{New  York)  County,  No.  (17.) 
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FORM  No.  12 

*  Affidavit  to  Obtain  Attachment  —  By  an  Agent  —  Crround:  Defend- 
ant Has  Disposed  of  His  Property 


SUPEEME  COUET, 
{New  York)  Coiinty. 


{JOHN  DOE,) 

.     ^  Plaintiff, 

against 

{RICHARD  ROE,) 

Defendant. 


STATE  OF  NEW  YOEK  \ 

Coviiitj  oi  {New  York),       J 

{ANTHONY  BARLOW),  being  duly  sworn,  says  lie  is  the 
agent  of  the  plaintiff  herein  {who  resides  in  Great  Britain),  and 
deponent  has  sole  charge  of  his  business  in  the  {Oity  of  New 
York).  That  the  defendant  resides  at  {No.  13  Washington 
SqvMre,  Borough  of  Manhattan,  City  of  New  York).  That  a 
cause  of  action  exists  in  favor  of  this  plaintiff  and  against  the 
above-named  defendant  for  the  recovery  of  a  sum  of  money  only, 
as  damages  for  a  breach  of  an  express  contract  other  than  a  con- 
tract to  marry  and  that  said  cause  of  action  arose  from  and  is 
based  upon  the  foUovs^ing  facts: 

{That  at  the  City,  of  New  York  and  betvjeen  the  3rd  day  of 
July,  1914,  and  the  15th  day  of  August,  1914,  deponent  on  behalf 
of  and  as  agent  fan  the  plaintiff,  sold  and  delivered  to  the  defend- 
ant goods,  wares  and  merchandise  amounting  in  value  at  prices 
agreed  upon  to  the  sum  of  $850.00,  no  part  of  which  has  been 
paid,  except  the  sum  of  $200.00,  leaving  still  due  amd  owing  the 
sum  of  $650.00,  vnth  interest  thereon  from,  the  15th  day  of 
•August,  1914,  which  is  now  unpaid.)  That  plaintiff  is  entitled 
to  recover  from  said  defendant  the  sum  of  ($650.00)  with  inter- 
est from  the  {15th)  day  of  {August,  1914,)  over  and  above  all 
counterclaims  known  to  deponent  or  plaintiff.  And  this  deponent 
further  alleges  on  information  and  belief  derived  from  the  affida- 
vit of  {Charles  Done)  and  {Edward  Fare),  verified  this  (20f/t) 
day  of  {August,  1915,)  and  hereto  attached,  that  the  defendant 
has  disposed  of  his  property  with  intent  to  defraud  his  creditors. 

*  See  also  Forms  16  and  17,  pp.  246,  24,8. 
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'So  previous  application  for  this  warrant  of  attachment  has  been 
made. 

(ANTHONY  BABLOW). 
Sworn  to  before  me,  this       1 


(20th)  day  of  (Avgiist,  1915.) 

(WILLIAM  JAMESON), 
Notary  Public, 
(New  Yoi-^)  County,  No.  (72.) 


FORM  No.  13 

*  Affidavit  to  Obtain  Attachment  —  Ground :  Debtor's  False  Statement 

to  Secure  Credit 

SUPEEME  COUET, 

(New  Yorh)  County. 


(NEW  YORK  COMMERCIAL  COM- 
PANY,) 

Plaintiff, 
against 

(HENRY  HARD,) 

Defendant. 

STATE  OF  NEW  TOEK,    1 

County  o£  (New  York),         J 

(JAMES  PEET),  being  duly  sworn,  says  that  the  plaintiff 
above  named  is  a  domestic  corporation  organized  and  existing 
under  the  laws  of  the  State  of  New  York,  and  having  its  principal 
place  of  business  at  (No.  82  West  Street),  in  the  (Borough  of 
Mwnhwttam,,  City  of  New  Yorlc) . 

1.  That  deponent  is  the  (president)  of  said  corporation,  plain- 
tiff, and  was  such  (president)  at  all  of  the  times  hereinafter 
stated.  That  as  such  (president),  deponent  now  has,  and  at  all 
of  said  times  had  the  management,  direction,  and  control  of  plain- 
tiff's business. 


'  See  also  Form  18,  p.  249. 
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2.  That  a  cause  of  actiooa  exists  in  favor  of  th«  plaintiff  and 
against  the  above  named  defendant  for  the  recovery  of  a  sum  of 
money  only,  as  damages  for  a  breach  of  an  (express)  contract, 
other  than  a  contract  to  marry,  and  that  said  cause  of  action  grew 
out  of,  and  is  based  upon,  the  following  facts,  to  wit : 

3.  (Ai  &e  City^  'of  New  York,  and  on  or  about  the  Ihth  da^ 
of  March,  19.14,  plaintiff  sold  and  delivered  to  defendant  at 
defendant's  special  instance  and  reiquest,  ^and  at  prices  agreed 
upon,  and  on  a  credit  of  three  months,  certain  g.oods,  wares,  amd' 
merchandise,  to  wit:  10'6  boxes  of  oranges,  amounting  in  the 
aggregate  at  such  agreed  prices  to  the  sum  of  $274.97.  Thai  said 
term  of  credit  has  expired,)  and  said  sum  has  not  been  paid,  nor 
any  part  thereof. 

4.  That  plaintiff-  is  entitled  to  recover  from  defendant  on  said 
cause  of  action  said  sum  of  ($274.97),  with  interest  thereon  from 
said  (IZth)  day  of  {June,  1914),  over  and  above  all  counterclaims 
known  to  deponent  or  to  plaintiff. 

5.  That  plaintiff  has  commenced  this  action  to  recover  said  sum 
on  said  cause  of  action,  and  the  summons  'herein  has  been  duly 
issued,  and  a  copy  thereof  is  hereto  annexed. 

6.  That  at  said  {C'ity  of  New  York),  and  on  or  about  said 
{15th.)  day  of  (March,  1914),  the  above-named  defendant  for  the 
purpose  of  procuring  credit  from  the  plaintiff,  made  a  statement 
in  writing  over  his  own  signature  as  to  his  financial  responsibility 
or  standing,  which  statement  was  false  and  known  by  him  so  to 
be  false  at  the  time  of  making  same,  as  appears  by  the  affidavit 
of  (Edward  Cass),  verified  the  (18th)  day  of  (June,  1916), 
hereto  annexed.  That  a  copy  of  said  statement  is  hereto  annexed 
marked  Exhibit  "A",  and  made  a  part  of  this  affidavit. 

7.  That  the  goods,  wares,  and  merchandise  above  referred  to 
were  sold  to  defendant,  and  that  the  credit  above  referred  to  was 
given  to  defendant,  by  plaintiff,  relying  in  good  faith  upon  the 
said  statement,  and  believing  the  same  to  be  true. 

8.  That  said  term  of  credit,  given  to  defendant  by  plaintiff 
expired  on  the  (15th)  day  of  (June,  1914),  and  that  on  or  about 
the  said  (15th)  day  of  (June)  plaintiff  received  a  written  com- 
munication from  defendant,  whereby  defendant  declared  himself 
to  be  insolvent,  stating  that  his  liabilities  largely  exceeded  his 
assets  and  offered  to  allow  any  one  interested  to  examine  his  books. 
That  a  copy  of  said  communication  is  hereto  annexed  marked 
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Exhibit  "  B,"  and  made  a  part  of  this  affidavit.  That  tkereupon 
deponent  had  defendant's  said  books  examined  by  one  (Edwurd 
Cass),  an  expert  bookkeeper,  and  the  result  of  said  examination 
appears  from  the  affidavit  of  said  {Edward  Cass) ,  which  is  hereto 
annexed. 

That  no  previous  application  has  been  made  for  a  warrant  of 
attachment  (or  order  of  arrest)  in  this  action. 

{JAMES  PEET.) 

Sworn  to  before  me,  this    \ 
{20th)  day  of  {June,  1916).  J 

{WILLIAM  BLACK), 

ISTotary  Public, 
{New  York)  County,  No.  (17.) 

Exhibit  "  A  " 
Writtert  Statement  made  by  Debtor 

'New  Yoek,  {March  lUhi,  1916). 

For  the  purpose  of  obtaining  the  credit  this  day  granted  me, 
and  obtaining  credit,  which  in  the  future  may  be  granted  me  by 
{The  New  York  Commercial  Company),  I  make  the  following 
statement,  which  I  know  and  declare  to  be  true  and  correct,  and  I 
make  it  with,  the  knowledge  that  the  credit  now  or  hereafter  to  be 
given  me  is  given  in  reliance  upon  its  truthfulness.  This  state- 
ment is  made  to  apply  to  all  future  purchases,  and  is  to  be  con- 
sidered as  repeated  and  confirmed  at  the  time  of  each  subsequent 
purchase,  unless  the  said  {The  New  York  Commercial  Company) 
is  notified  by  me  in  writing  to  the  contrary  before  such  subsequent 
purchase. 

In  consideration  of  being  granted  said  credit,  I  further  agree 
that  if  after  any  purchase  of  merchandise  from  {The  New  York 
Commercial  Company)  on  credit,  any  change  occurs,  diminishing 
my  financial  ability  as  below  stated,  to  pay  for  said  merchandise, 
I  will  within  ten  days  after  said  change  in  my  financial  ability, 
notify  in  writing  {The  New  York  Commercial  Company)  of  such 
change. 

Before  purchasing  more  merchandise  from  {The  New  York 
Commercial  Company),  I  will  in  writing  make  known  to  it  such 
change  in  my  financial  ability.     When  any  bill  for  merchandise 
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shall  be  past  due  and  unpaid  after  demand,  I  will  allow  (The 

New  York  Commercial  Company)  to  examine  all  my  books  by  a 

bookkeeper  or  accountant  selected  by  it. 

City  of  l^ew  York. 

Street  and  No.   (6  Washington  St) 

Business  (fruits). 

Present  style  of  firm  (Hemry  Hard). 

Full  names  of  partners  (if  any),  (none). 

Assessed  value  of  real  estate  belonging  to  (none). 

If  mortgage,  state  amount  of  same  (none). 

Eeferences  (/.  Crowley,  Edward  Taft). 

ASSETS 

Mdse.  cash  value  stock  in  hand  —  selling  value.  . .  ($300  00) 
Bills  receivable,  good  and  collectible  when  due,  and 

not  past  due (None) 

Accounts  receivable,  good  and  that  are  not  three 

months  past  due ($300  00) 

Cash  in  (N.   Y.  National  Bank)    (state  name  of 

Bank)    (300  00) 


Total  ($900  00) 

Cash  in  safe (250  00) 


($1,150  00) 


LIABILITIES 

Bank  accommodation (None) 

Borrowed  money (None) 

Mdse.  liabilities ($200  00) 

Other  liabilities   (None) 


Total ($200  00) 


Safe  net  surplus,  insured  for ($700  00) 


(HENRY  HARD.) 
(TH08.  McDUFF), 

Witness. 
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Exhibit  "B" 
Affidavit  of  Accountant 
SUPREME   COURT, 
{New  Yorh)  County. 


(NEW  YORK  COMMERCIAL  COM- 
PANY,) 

Plaintiff, 
against 

(HENRY  HARD,) 

Defendant. 


STATE  OE  NEW  YORK,    ^ 

r  SS.  ' 
County  of  ( Ne-w  York) , 


(EDWARD  CASS),  being  duly  sworn,  says  that  lie  under- 
stands the  art  of  bookkeeping  and  of  accounts  and  is  expert  in  the 
same,  and  is  in  the  employ  as  general  bookkeeper  of  plaintiff 
herein  and  has  been  engaged  in  bookkeeping  from  time  to  time 
for  (ten)  years  past. 

That  on  or  about  (June  11th,  1916),  at  the  request  of  plaintiff, 
deponent  went  to  the  place  of  business  of  the  defendant,  and  there 
examined  his  books  together  with  the  statement  or  balance  sheet 
of  defendant  made  (June  15th,  1916). 

(That  the  hoohs  of  defendant  show  that  he  was  indebted  on 
March  lUh,  1916,  to  the  following  parties  in  the  amounts  set 
opposite  their  names  respectitvely  : 

Jmes  &  Co •• $167  38 

Keep  &Co 55  00 

R.  May 255  00 

Total $477  38 

Whereas  the  statement  of  defendant  made  March  IMh,  1914, 
shows  his  total  indebtedness  to  be  two  hundred  (200)  dollars.) 

(EDWARD  CASS). 
Sworn  to  before  me,  this  \ 
(18th)  day  of  (June,  1916).  J 

(WILLIAM  TUCK), 

Notary  Public, 
(New  York)  County,  No.  (28). 


ARREST 


ORDER  OF  ARREST 

FORM  No.  14 

Order  to  Arrest  and  Hold  to  Bail 


SUPKEME   COUET,, 

{New  York)  County. 


{THOMAS  GUY,  BURTON  LAMB 
and  WILLIAM  LAMB,  doing  busi- 
ness as  co-partners  under  the  name 
and  style  of 

GUY,  LAMB  &  CO.,) 

Plaintiffs, 
against 

{JOHN  SHABPE,) 

Defendant. 

To  the  Sheriff  of  the  County  of  {New  York) : 

It  having  been  made  to  appear  to  me  by  the  affidavit  of  {Burton 
Lamb),  verified  the  {5th)  day  of  {September,  1916),  that  a  suffi- 
cient cause  of  action  exists  against  the  defendant,  {John  Sharpe), 
and  that  the  ease  is  one  of  those  mentioned  in  article  1st,  chapter  7, 
title  1,  of  the  New  York  Code  of  Civil  Procedure,  and  that  the 
ground  of  arrest  is  {fraud  and  misrepresentation  in  inducing 
plaintiffs  to  enter  into  a  contract  for  the  sale  and  delivery  of  mer- 
chandise). 

YOU  ARE  REQUIEED  forthwith  to  arrest  {John  Sharpe),  the 
defendant  in  this  action,  if  he  be  found  within  your  county,  and 

to  hold  him  to  bail  in  the  sum  of .  .  .  .' ,  and  to  return  this 

order,  with  your  proceedings  thereunder,  as  prescribed  by  law. 

Dated,  {September  1th  1916.) 

{JOHN  FORD), 
Justice  of  the  {Supreme)  Court. 
{NELSON  DOW,) 
Plaintiff's  Attorney, 

(206  Broadway,  New  York  City.) 
[242] 
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FORM  No.  15 
Plaintiff's  Undertaking  on  Order  of  Arrest 

SUPEEME   COURT, 

(New  York)  County. 

{THOMAS  GUY,  BURTON  LAMB 
and  WILLIAM  LAMB,  doing  busi- 
ness as 

GUY,  LAMB  &  CO.,) 

Plaintiffs, 
against 

{JOHN  SHABPE,) 

Defendant. 


WHEEEAS,  {Thomas  Guy,  Burton  Lamb,  and  William 
Lamb),  the  plaintiffs  above  named,  are  about  to  make  application 
to  one  of  the  {justices)  of  the  above-named  court  for  an  order  for 
the  arrest  of  the  above-named  defendant,  {John  Sharpe),  in  the 
above-entitled  action  for  {damages  arising  from  the  fraud  and  mis- 
representation of  said  defendant^  inducing  the  plaintiffs  to  enter 
into  a  contract  for  the  sale  and  delivery  of  merchandise,  and  from. 
breach  of  said  contract. ) 

XOW,  THEEEFOEE,  we  {Charles  A.  Brown,  of  No.  16 
Madison  avenue.  Borough  of  Manhattan,  City  of  New  York), 
and  {James  Stillman),  of  (No.  72  West  54:th  street,  in  said 
City  and  Borough),  do  hereby,  pursuant  to  the  statute  in  such 
case  made  and  provided,  jointly  and  severally  undertake,  that 
if  lie  defendant  in  said  action  recover  judgment  therein,  or  if  it 
is  finally  decided  that  the  plaintiffs  are  not  entitled  to  the  order  of 
arrest,  the  said  plaintiffs  in  said  action  will  pay  all  costs  which 
may  be  awarded  to  the  said  defendant,  and  all  damages  which  he 
may  sustain  by  reason  of  the  arrest  in  said  action,  not  exceeding 
the  sum  of  {five  hundred)  dollars. 

{CHARLES  A.   BROWN.) 
{JAMES  STILLMAN.) 

Dated,  {September  5,  1916). 

STATE  OE  NEW  TOEK,  T 

Y  ss. : 

County  of  {New  York) ,        J 

{CHARLES  A.  BROWN),  one  of  the  subscribers  and  sureties 
above  named,  being  duly  swom^  says,  that  he  is  a  resident  of,  and 
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a  /louseholder  within  the  State  of  New  York,  and  is  worth  the  sum 
of  (one  thousand)  dollars  over  all  the  debts  and  liabilities  which 
he  owes  or  has  incurred,  and  exclusive  of  property  exempt  by 
law  from  levy  and  sale  under  an  execution. 

(CHARLES  A.  BBOWN.) 
Sworn  to  before  me,  this         \ 
{5th)  day  of  (September,  1915).   J 

(ALBERT  BOBDEN), 

Notary  Public, 

(N.  Y.)  Co. 
STATE  OF  NEW  YOEK,  \ 
County  of  (iVew  Fori;),       J 

(JAMES  8TILLMAN),  one  of  the  subscribers  and  sureties 
above  named,  being  duly  sworn,  says,  that  he  is  a  resident  of  and  a 
free-holder  within  the  State  of  New  York,  and  is  worth  the  sum 
of  (one  thousand)  dollars  over  all  the  debts  and  liabilities  which 
he  owes  or  has  incurred,  and  exclusive  of  property  exempt  by  law 
from  levy  and  sale  under  an  execution. 

(JAMES  STILLMAN.) 
Sworn  to  before  me,  this  \ 

(5th)  day  of  (September,  1915).    / 

(ALBEBT  BOBDEN), 

Notary  Public, 

(N.  Y.)  Co. 
STATE  OF  NEW  YORK, 


County  of  (New  York) ,       ' 

I  CEETIFY,  that  on  this  (5th)  day  of  (September,  1915), 
before  me  personally  appeared  (Cha/rles  A.  Brovm  and  James 
Stillman),  to  me  known,  and  knovra  to  me  to  be  the  same  persons 
described  in  and  who  executed  the  above  undertaking,  and  they 
severally  acknowledged  to  me  that  they  had  executed  the  same. 

(ALBEBT  BOBDEN), 

Notary  Public, 
(N.  Y.)  Co. 
[Endorsement] 

I  approve  of  the  within  undertaking  as  to  form,  and  the  suffi- 
ciency of  the  sureties  therein  named. 

Dated,  (New  Yorh,  September  7,  1916). 

(JOHN  FOBD), 

J.  S.  C. 
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Ah  Affidavit  to  Obtain  an-  Oedee  of  Aeeest  Should  Show 

IN  Substance 

A.  When  right  is  based  on  nature  of  action. 

1.  That  one  of  the  causes  of  action  set  forth  in  subdivisions 

1,  2  and  3  of  section  549  of  the  Code  of  Civil  Procedure 
exists  in  favor  of  the  plaintiff. 

This  must  be  shown  by  a  statement  of  the  facts  out 
of  which  the  cause  of  action  arises.  It  is  also  well  to 
state  specifically  the  ground  on  which  the  arrest  is 
claimed. 

2.  That   an  action  has  been  commenced   (and  the  status 

thereof),  or  that  an  action  is  about  to  be  begun  and 
a  summons  issued,  and  copy  annexed. 

3.  That  no  previous  application  has  been  made. 

B.  Where  the  right  to  arrest  depends  upon  extrinsic  facts. 

1.  (a)  That  a  cause  of  action  express  or  implied  (other  than 

•a  contract  to  marry)  exists  in  favor  of  the  plaintiff 
and 
(b)  Further    facts    showing    that    one    of    the    grounds 
stated  in  subdivision  4  of  section  549  exists,  or 

2.  That  the  judgment  asked  requires  the  performance  by 

the  defendant  of  an  act,  failure  to  perforin  which,  may 
be  punished  as  contempt,  and  that 
Defendant  is  a  non-resident;  or 
a   resident   and   intends   to   depart  from  the   juris- 
diction, and  that  the  performance  of  the  court's 
order    or    judgment    will    thereby    be    rendered 
ineffectual. 

3.  That   an   action  has  been  commenced    (and  the  status 

thereof),  or  that  an  action  is  about  to  be  begun  and  a 
summons  issued,  and  a  copy  annexed. 

4.  That  no  previous  application  has  been  made. 

As  to  manner  of  stating  facts,  see  note  on  attachment,  p.  224. 

A  woman  cannot  be  arrested  under  these  provisions  except 
in  a  case  where  the  order  can  be  granted  only  by  the  Court;  or 
where  it  appears  that  the  action  is  to  recover  damages  for  a 
wilful  injury  to  person,  character  or  property.     (§  553,  Code.) 
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FORM  No.  16 

♦Affidavit  to  Obtain  Order  of  Arrest  —  Ground:  Removal  of  Goods 

with  Intent  to  Defraud  Creditors 

{CITY  COURT  OF  THE  CITY  OF  NEW  YORK.) 


{ANDREW     OLWELL     and     HER- 
MAN L.  KALT,) 

against         Plaintiffs, 

{HARRY  N.  BR0N80N,   GEORGE 
E.  SECOUR  and  JOHN  8.  POPE,) 

Defendants. 

STATE  OF  NEW  YORK,  ) 

County  oi  {New  Yorh),       J 

{HERMAN  L.  KALT),  being  duly  sworn,  deposes  and  says: 

That  he  is  one  of  the  plaintiffs  iii  the  above-entitled  action,  and 
that  they  are  doing  business  under  the  firm  name  of  {Marshall, 
Olwell  &  Compam.y),  and  the  defendants  above  named  are 
co-partners  doing  business  in  the  {City  of  New  York),  under  the 
firm  name  of  {Bronson,  Becour  &  Pope) ;  that  the  defendants 
above  named  are  indebted  unto  the  plaintiffs  in  the  sum  of 
($1,399.34)  which  sum  is  due  over  and  above  all  counterclaims 
and  set-offs  known  to  deponent  or  to  these  plaintiffs,  and  this 
action  is  brought  to  recover  damages  for  breach  of  {express)  con- 
tract, other  than  a  contract  to  marry,  and  arises  as  follows : 

{That  at  the  City  of  New  York  and  between  the  1st  day  of 
July,  1914  arid  the  19th  day  of  August,  1915,  this  deponent's 
firm  sold  and  delivered  unto  the  defendants  in  their  said  firm 
name,  goods,  wares,  and  merchandise  upon  a  credit  and  of  the 
value  and  at  the  agreed  price  of  $2,396.31,  and  defendants  have 
paid  on  account  thereof  the  sum  of  $997.lY,  leaving  a  balance 
due  plaintiffs  by  the  defendants  of  $1,399.34,)  which  sum  is 
now  due  the  plaintiffs  as  hereinbefore  alleged. 

That  deponent  charges  that  the  defendants  have  disposed  of, 
and  are  about  to  dispose  of  their  property  with  intent  to  cheat, 
hinder,  delay  and  defraud  their  creditors,  among  them  these 
plaintiffs,  as  deponent  is  informed  and  believes  from  the  affidavit 
of  {John  Wilson)  hereto  annexed  and  made  a  part  hereof,  and 
from  personal  knowledge  of  the  facts  hereinafter  set  forth. 

*  Forms  16  and  17  are  suitable  also  for  an  application  for  an  attachment 
on  this  ground. 
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From  the  1st  day  of  December  deponent  repeatedly  sent  to 
the  defendants  for  the  money  due  without  avail.  On  the  30th 
day  of  December,  1915,  this  deponent  sent  for  Mr.  Bronson, 
one  of  the  def-endcmts,  desiring  to  see  him  at  Ms,  deponent's  office. 
Said  Mr.  Bronson  called  there  and  deponent  stated  to  him  in  the 
presence  of  Mr.  Olwell,  his  part'rier,  thai  the  moneys  due  to  his 
firm  must  be  paid;  that  he  had  heard  thai  Ms,  Mr.  Branson's, 
firm  were  going  behind  and  were  insolvent,  and  could  not  possibly 
pay  their  debts  in  full.  Mr.  Bronson  then  said  that  Mr.  Pope 
of  his  firm  had  severed  his  connections  with  the  firm,  and  that  he 
and  Mr.  Secour  were  liquidating  its  liabilities  j  that  they  were 
insolvent,  and  could  not  pay,  as  the  thing  then  stood,  more  than 
fifty  cents  on  the  dollar,  providing  the  creditors  would  permit  them 
to  continue  the  business  without  molestation,  but  that  if  they  were 
pressed  several  of  the  creditors  had  threatened  to  bring  siMi\t,  and 
there  would  be  nothing  else  left  for  them  to  do  but  to  wind  up. 

Deponent  said,  "How  and  when  will  we  get  our  money  and 
how  much,  if  we  take  no  proceedings  against  you  P  ''■'  Mr.  Bron- 
son said,  "  I  can't  exactly  tell.  I  have  been  in  business  a  great 
many  years,  and  I  don't  intend  to  go  out  and  leave  myself  high 
and  dry  and  unprovided  for.  If  the  creditors  take  proceedings 
against  me  I  shall  have  to  do  something  to  protect  myself,  and  I 
certainly  think  it  would  be  wiser  for  you  to  leave  us  alone  and  see 
what  will  come  out  of  it."  Deponent  said,  "  We  don't  intend  to 
let  you  carry  on  this  business  while  you  are  insolvent,  amd  thus  eat 
up  what  little  there  is  there."  The  defendant  Bronson  said, 
"  You  go  ahead  and  you  can  do  just  as  you  please.  If  you  sue  us 
yon  wiU  get  nothing." 

Deponent  has  ascertained  that  Mr.  Secour  of  the  said  firm  is 
now  in  Europe,  having  left  while  they  were  insolvent,  and  that 
there  is  no  chance  of  process  being  served  upon  him. 

Th.at  an  action  is  about  to  be  conrnienced  and  the  summons 
herein  has  beeai  issued,  a  copy  of  which  is  hereto  annexed.  An 
order  of  arrest  is  asked  for  herein  to  accompany  the  summons. 

ISTo  previous  application  has  been  made  for  the  same  to  any  other 

'''^^'  ''  ^^^^-  (HERMAN  L.  KALT.) 

Sworn  to  before  me,  this         \ 
(31sO   day  of  {December,  1915).  / 

{OSCAB  K.  BROWNE), 

Notary  Public, 
{New  York)  County,  No.  (64). 
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FORM  No.  17 
Affidavit  in  Support  of  Same 
(CITY  COVET  OF  THE  CITY  OF  NEW  YORK.) 

{ANDREW     OLWELL     ajid     HER- 
MAN L.  KALT,) 

Plaintiffs, 
against 

{HARRY  N.   BRONSON,   GEORGE 
E.  SEC  OUR  and  JOHN  S.  POPE,) 

Defendants. 

STATE  OF  NEW  YOEK,  1 
County  of  {New  York) ,       J     " 

{JOHN  WILSON),  being  duly  sworn,  deposes  and  says: 

He  is  over  twenty-one  years  of  age  and  resides  at  (1001  Bank 
Street  in  the  Borough  of  Manhattan,  City  of  New  Yorh.)  That 
lie  is  a  duly  licensed  private  detective  and  has  been  so  engaged 
for  {ten)  years  last  past. 

That  on  December  24,  1915,  he  was  employee^  by  Mr.  Herman 
L.  Kalt,  a  member  of  the  firm  of  Marshall,  Olwell  &  Company 
to  investigate  the  condition  of  the  business  dealings  of  the  f/rm 
of  Bron^on,  Secour  &  Pope,  a/nd  to  -report  to  said  Kalt  concern- 
ing same. 

That  pursuant  to  said  employment,  he  visited  the  store  of  said 
firm  at  1163  White  Street,  in  the  Borough  of  Manhattan,  City 
of  New  Yorh,  on  several  occasions  and  met  Mr.  John  S.  Pope 
of  that  firm.  That  on  December  24,  1915,  af  said  place  of  busi- 
ness deponent  stated  to  said  Pope  as  follows:  "I  am  employed 
in  the  dry-goods  business  in  Cuba  and  am  looking  for  some 
great  bargains  before  I  go  away.  Have  you  an/y  such?"  That 
said  Pope  showed  him  many  lines  of  goods  and  stated:  "  You 
can  have  these  xxx  silks  very  cheap."  Thereupon  said  Pope 
said:  "  We  will  let  you  have  one  thousand  ya/rds  of  the  xxx> 
silks  for  thirty  cents  a  yard,  F.  0.  B.,  Stea/mship  "  Havana " 
sailing  this  Saturday,  provided  you  will  pay  cash.  They  a/re 
actually  worth  five  times  that,  hut  we  are  in  need  of  the  cash." 
Thereupon  a  memorandum  of  sale  was  signed  hy  me  and  by  said 
Pope  on  behalf  of  his  said  firm. 
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That  I  have  exhibited  a  sample  of  said  goods  which  I  them 
and  there  received  from  said  {Pope)  to  two  persons,  {James  Wile 
and  Frank  Thorpe)  who  are  employed  in  the  silk  business  and 
deal  in  similar  goods  and  they  informed  me  that  the  market 
value  of  said  silks  on  (December  24,  1915  was  one  dollar)  a 
yard  and  are  staple  articles  in  the  trade;  that  the  said  sample 
I  exhibited  to  them  and  each  of  them  is  the  same  sample  given 
me  by  said  (Pope)  on  (December  24,  1915.)  That  the  afiS- 
davits  of  said  (Wile)  and  (Thorpe)  are  hereto  annexed. 

(JOHN  WILSON). 
Sworn  to  before  me,  this         "(^ 
(31sO   day  of  (December,  1915).  / 

(OSCAB  K.  BROWNE), 

!N"otary  Public 
(New  York)  County,  No.  (64). 
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Affidavit  to  Obtain  Order  of  Arrest  —  Ground :  Fraudulent  Mis- 
representations 

SUPEEME   COURT, 
(New  York)  County. 


(THOMAS  GUY,  BURTON  LAMB 
and  WILLIAM  LAMB,  doing  busi- 
ness as  co-partners  under  the  name 
and  style  of 

GUY,  LAMB  &  GO.,) 

Plaintiffs, 
against 

(JOHN  SHARPS,) 

Defendant. 


STATE  OF  NEW  YORK,  \  ^^  . 
Gowaijoi  (New  York),       j 

BURTON  LAMB,  being  duly  sworn,  says: 

I.  I  am  (a  memb&r  of  the  firm  of  Guy,  Lamb  &  Co.,  doing 
business  in  the  City  of  New  York,  and)  one  of  the  plaintiffs 
above  named.    For  a  year  past  I  had  entire  charge  of  said  firm's 
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department  of  credit  and  accounts  and  am  familiar  with  all 
transactions  had  by  said  firm  with  {John  Sharpe),  the  defendant, 
during  that  time. 

II.  A  cause  of  action  exists  in  favor  of  the  plaintiffs  above 
named  and  against  the  defendant,  {John  Sharpe),  for  damages 
arising  from  false  and  fraudulent  misrepTesentations  made  by  the 
said  {Sharpe)  to  the  plaintiffs  in  the  City  of  {New  York),  for 
the  purpose  of  inducing  plaintiffs  to  sell  goods  to  defendant 
upon  credit,  and  with  intent  to  cheat  and  defraud  plaintiffs  out 
of  the  purchase  price  of  said  goods,  and  an  actioif  is  about  to  be 
brought  by  plaintiffs  against  the  defendant  upon  said  cause  of 
action,  as  more  fully  appears  by  the  summons  and  complaint 
hereto  annexed  (or  an  action  has  been  brought  upon  said  cause 
of  action  and  the  summons  therein  served  on  the  defendant  on 
the  {tenth)  day  of  {March,  1914.)  Defendant  has  not  appeared 
in  said  action  and  the  complaint  has  not  yet  been  served) . 

III.  The  facts  constituting  plaintiffs'  cause  of  action  are  as 
follows:     (Set  forth  the  nature  of  the  cause  of  action  in  detail.) 

IV.  Heretofore  and  on  or  about  the  Zth  day  of  January,  19 14, 
the  defendant,  {John  Sharpe),  ordered  of  the  plaintiffs  a  bill  of 
merchandise  consisting  of  {silks  and  velvets)  of  the  value  of,  and 
for  which  the  defendant  promised  and  agreed  to  pay  {eighteen 
hundred)  dollars  upon  a  term  of  credit  of  {thirty)  days.  For 
the  purpose  of  inducing  the  plaintiffs  to  sell  said  merchandise  to 
him  said  defendant,  who  was  engaged  in  business  as  {retail 
dealer  in  dry  goods,  at  Middletown,  New  Yorlc),  stated  and 
represented  to  the  plaintiffs,  among  other  things,  that  he  had  a 
stock  of  goods  worth  at  least  ($7,000.00),  ($1,500.00)  in  good  and 
collectible  accounts,  and  was  worth  over  all  debts  and  liabilities 
which  he  owed  or  had  incurred  at  least  the  sum  of  ($10,000.00) 
based  on  the  assets  and  liabilities  of  his  business.  Said  defendant 
further  stated  and  represented  to  the  plaintiffs  that  his  liabilities 
did  not  exceed  ($2,000.00),  which  was  for  merchandise  only  and 
that  at  that  time  he  was  owing  no  borrowed  capital  or  money,  all 
of  which  statements  were  false  and  made  by  said  {John  Sharpe), 
knowingly  and  with  intent  to  deceive  and  defraud  the  plaintiffs. 

V.  Plaintiffs  relying  on  said  statements  and  believing  them  to 
be  true,  were  induced  solely  by  reason  of  said  statements  and 
representations,  to  sell  and  deliver,  and  did  sell  and  deliver,  to  the 
defendant  -flie  I)ill  of  merchandise  above  mentioned,  on  or  about 
the  {10th)  day  of  {January,  1914).  Wo  part  of  the  sum  of 
{eighteen  hundred)   dollars,  which  the  defendant  promised  and 
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agreed  to  pay  within   (thirty)   days  after  tlie  delivery  of  said 
goods,  has  been  paid. 

VI.  On  or  about  {January  11,  1914),  I  was  informed  by 
(Henry  Nason),  a  member  of  the  firm  of  {Douglass,  Nason  & 
Co.),  that  said  firm  had  sold  and  delivered  to  the  defendant, 
{John  8harpe),  prior  to  {January  6,  1914),  the  date  on  which 
the  defendant  made  the  statements  and  representations  as  above 
set  forth,  bills  of  merchandise  amounting  to  ($2,500)  on  credit  of 
{sixty)  days,  no  part  of  which  had  yet  been  paid.  An  affidavit 
of  said  {Henry  Nason),  verified  the  {fifth)  day  of  {Fehruary, 
1914),  is  hereto  annexed. 

VII.  On  January  15,  1914,  I  visited  defendant's  place  of  busi- 
ness above  and  made  an  examination  of  the  stock  therein  and 
found  that  more  than  three-fourths  of  said  stock  consisted  of  old 
goods  that  could  not  be  readily  marketed  except  at  a  great  sacri- 
fice. In  my  opinion  the  present  value  of  the  whole  of  said  stock, 
aside  from  tbe  goods  purchased  from  {Douglass,  Nason  &  Co.), 
referred  to,  does  not  exceed  {two  thousand  dollars). 

VIII.  On  or  about  {January  25,  1914),  the  defendant  con- 
fessed judgment  in  the  Supreme  Court  in  favor  of  {Henrietta 
Sharpe),  his  wife,  by  a  statement  and  confession  of  judgment 
duly  verified  and  filed  in  the  office  of  the  Clerk  of  the  County 
of  {Westchester)  on  that  day  for  the  sum  of  {four  thousand) 
dollars.  Said  statement  and  confession  of  judgment  states  that 
the  same  was  made  for  money  loaned  by  said  {Henrietta  Sharpe) 
to  the  defendant  at  various  times  between  {March  1,  1913,  and 
{December  15,  1913),  and  that  there  was  thien  due  and  unpaid 
from  the  defendant  to  said  {Henrietta  Sharpe)  the  sum  of 
($4,000),  as  by  reference  to  said  confession  of  judgment  filed  in 
said  County  Clerk's  office,  to  which  deponent  begs  leave  to  refer, 
and  by  the  certified  copy  thereof  hereto  annexed  will  more  fully 
appear. 

I  therefore  state  to  the  court  that  the  representations  and  state- 
ments made  by  defendant  to  the  plaintiffs  on  the  {5th)  day  of 
{January,  1914),  were  false  and  were  knowingly  and  deliberately 
made  for  the  purpose  of  defrauding  plaintiffs. 

No  previous  application  for  an  order  of  arrest  has  been  made. 

{BUBTON  LAMB.) 
Sworn  to  before  me,  this  (lOth)  "1 
day  of  {Ma^ch,  1914).  J 

{PRANK  WOOD), 

l^Totary  Public, 

{N.  Y.)  Co. 


NOTICES  BEFORE  COMMENCING  ACTION 


Notices  of  Claim  Against  Municipalities 

I.  Claims  arising  out  of  injuries  to  person  (including  claims 
for  death  caused  thereby). 

A.  Against  the  City  of  New  York. 

'No  action  can  he  brought  unless 

1.  A  notice  of  intention  to  sue  has  been  presented 

to  the  Corporation  Counsel  within  six  months 
after  the  cause  of  action  accrued.  (L.  1886, 
Ch.  572.)  ' 

In  actions  for  personal  injuries,  this  means  sia; 
months  after  the  injury  was  received.  {Berrv- 
reither  v.  City  of  New  York,  123  App.  Div. 
291,  afd  196  N.  Y.  506.)  A  vague  and 
indefinite  statement  of  the  claim  is  not  a 
compliance  with  the  statute.  {Casey  v.  City 
of  N.  Y.,  217  N.  Y.  192.) 

In  actions  for  causing  death,  this  means  six 
months  after  the  appointment  of  an  adminis- 
trator or  executor.  (Conway  v.  City  of  New 
York,  139  App.  Div.  446.) 

2.  A  notice  of  the  claim  has  been  presented  to  the 

Comptroller  and  thirty  da/ys  have  elapsed 
since  the  presentation  of  the  claim.  (Kevised 
Charter,  §  261;  L.  1912,  Ch.  452.) 
These  notices  may  be  served  separately.  It  is 
common  practice,  however,  to  combine  them 
in  one  paper,  addressed  to  the  Comptroller 
and  the  Corporation  Counsel,  but  served  upon 
each  officer  separately.  A  vague  and  indefin- 
ite statement  of  the  claim  is  insufficient. 
(Casey  v.  City  af  N.  Y;,  supra.) 

3.  The  action  is  commenced  luithin  one  yea/r  after 

the  cause  of  action  accrues.  (L.  1886,  Ch. 
572.) 

4.  All  of  the  above  facts  are  alleged  in  the  complaint. 
This  is  true  even  though  the  pleadings  are  oral. 

(Watts  V.  City  of  New  York,  133  App.  Div. 
400.) 

[252] 
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Chapter  572  of  the  Laws  of  1886  is  a  Statute  of 
Limitation.  Compliance  with  all  the  above 
requirements  within  the  time  specified  should 
affirmatively  appear  in  the  complaint.  ( Watts 
V.  City  of  New  York,  supra.)  Defects  in 
notices  are  not  waived  by  retention  by  the 
city.  {Mack  Pavvng  Co.  v.  City  of  New 
York,  142  App.  Div.  Y02.) 

For  effect  of  infancy  and  death  of  administrator 
upon  the  running  of  the  statute,  see  Conway 
V.  City  of  New  York,  supra. 

B.  Against  cities  having  50,000  inhabitants. 

!N"o  action  can  be  brought  unless 

1.  A  notice  of  intention  to  sue  must  be  presented  to 

the  counsel  to  the  corporation  or  other  proper 
law  officer  thereof  within  six  months  after  the 
cause  of  action  accrued,  i.  e.,  within  six 
months  after  the  injury  was  received  or  (in 
death  cases)  after  the  appointment  of  an 
executor  or  administrator.  (L.  1886,  Ch. 
572 ;  Berrvreither  v.  City  of  New  York,  supra; 
Conway  v.  City  of  New  York,  supra.)  A 
vague  and  indefinite  statement  of  the  claim  is 
insufficient.     (Casey  v.  City  of  N.  Y.,  supra.) 

2.  IsTotice  of  the  claim  has  been  presented  to  the 

proper  fiscal  officer  of  the  city. 
See  Second  Class  Cities  Law,  Art.   16,  §.  244, 
and  consult  the  Charter  of  the  City  involved 
and  local  statutes  relating  thereto  and  Winter 
V.  City  of  Niagara  Falls,  190  N.  Y.  198. 

3.  Action  is  commenced  within  one  year  after  cause 

of  action  accrues.     (L.  1886,  Ch.  572.) 

4.  Compliance  with  all  statutory  provisions  within 

the  time  specified  must  be  alleged  in  the 
complaint. 

C.  Against  all  other  Cities  and  Villages. 

See  322  and  341,  General  Village  Law  and  any 
local  statutes. 
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II.  Claims  arising  out  of  injuries  to  real  or  personal  property. 

A.  Against  the  City  of  'New  York. 

All  of  the  provisions  ujader  I  apply  wnd  in  addi- 
tion thereto  the  followuig  statutory  requirements 
must  he  borne  in  mind.  §  261  of  the  Charter, 
as  amended  by  L.  1912,  Ch.  452,  provides: 

"  No  action  or  special  proceedings,  for  any 
cause  whatever,  shall  be  prosecuted  or  maintained 
against  the  city  of  New  York,  unless  it  shall 
appear  by  and  as  an  all^ation  in  the  complaint 
or  necessary  moving  papers  that  at  least  thirty 
days  have  elapsed  since  the  dteanand,.  claim  or 
claims  upon  which  such  action  or  special  pro- 
ceeding is  founded  were  presented  to  the  comp- 
troller of  said  city  for  adjustment,  and  that  he  has 
neglected  or  refused  to  make  an  adjustment  or 
payment  thereof  for  thirty  days  after  such  pre- 
sentment ;  and  in  the  case  of  claims  against  said 
city,  accruing  after  the  passage  of  this  act,  for 
damages  for  injuries  to  real  or  personal  prop- 
erty^ or  for  the  destruction  thereof,  alleged  to 
have  been  sustained  hy  reason  of  the  negligence 
of,  or  hy  the  creation  or  maintenance  of  a  nuis- 
ance iy  said  city,  or  any  department,  board, 
officer,  agent  or  employee  tJiereaf,  no  action 
thereon  shall  he  maintained  against  said  city 
unless  such  action  shall  he  commenced  within  one 
year  after  the  cause  of  action  therefor  shall  have 
accrued,  nor  unless  notice  of  the  intention  to 
commence  such  action  and  of  the  time  when  and 
place  where  the  damages  were  incurred  or  sus- 
tained, together  with  a  verified  statement  show- 
ing in  detail  the  property  alleged  to  have  been 
damaged  or  destroyed,  and  the  value  thereof, 
shall  have  been  filed  with  the  comptroller  of  said 
city  li'ithin  six  months  after  such  cause  of  action 
shall  have  accrued." 
(See  Lautman  v.  City  of  New  YorJc,  157  App.  Dvv. 
219.) 
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B.  Against  cities  having  50,000  inhabitants. 

Consult  Charter  and  local  statutes  for  similar  re- 
quirements. (See  Second  Class  Cities  Law,  Art. 
16,  §  244.) 

C.  Against  other  Cities  and  Villages. 

Consult  Charter  and  local  statutes  and  see  §§  322 
and  341,  General  Village  Law. 

III.  Claims  arising  out  of  contracts. 

A.  Against  City  of  New  York. 

No  action  can  be  brought  unless 

1.  A  notice  of  the  claim  has  been  presented  to  the 

Comptroller  and  thirty  days  have  elapsed  since 
such  presentation.  (§  261,  Charter,  as 
amended  by  L.  1912,  Ch.  452 ;  Mack  Paving 
Co.  V.  City  of  New  York,  142  App.  Div.  702.) 
Laws  of  1912,  Ch.  398,  provides  as  follows: 

"  *  *  *  The  comptroller  may  require  any 
person  presenting  for  settlement  an  account  or 
claim  for  any  cause  whatever,  against  the  cor- 
poration, to  be  sworn  before  him  or  before  either 
of  the  deputy  comptrollers,  touching  such  account 
or  claim,  and  when  so  sworn,  to  answer  orally  as 
to  any  facts  relative  to  the  justness  of  such 
account  or  claim  *  *  *." 
It  has  been  held  that  Ch.  398  and  Ch.  452,  Laws 
1912,  must  be  read  together. 

2.  Compliance   with   these   statutory    requirements 

affirmatively  appears  in  the  complaint.    {Mack 
Paving  Co.  v.  City  of  New  York,  supra.') 

B.  Against  cities  having  50,000  inhabitants. 

Consult  Charter  and  local  laws  for  similar  require- 
ments. (See  Second  Class  Cities  Law,  Art.  16, 
§  244.) 

C.  Against  other  Cities  and  Villages.. 

Consult  General  Village  Law,  §§  322  and  341, 
Charters  and  local  laws. 
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FOBM  m.  19 

Notice  of  Claim  and  of  Intention  to  Sue  Municipal  Corporation  for 

Personal  Injury* 


Iisr  THE  Matter  of  the 

Claim  of 

(ALICE  SMITH,) 

against 
(THE  CITY  OF  NEW  YORK.) 


Gentlemen : 

PLEASE  TAKE  NOTICE  that  I,  (Alice  Smith),  the 
undersigned,  ptirsuant  to  the  s.tatute9  in  such  oases  made  and  pro- 
vided, do  hereby  claim  and  demand  of  and  from  the  (City  of  New 
Yorh)  the  sum  of  ($5,000)  as  and  for  damages  sustained  by  reason 
of  the  injury  caused  me  on  the  (23d)  day  of  (March,  1916),  by 
and  through  the  negligence  of  (the  City  of  New  York,)  its 
officials,  agents  and  servants,  in  (permitting  that  portion  of  the 
sidewalk  on  the  east  side  of  Eighth  Avenue,  in  the  City  of  New 
Yorh  between  Twenty-fifth  and  Twenty-sixth  Streets,  in  front  of 
premises  No.  284, -j-  to  he  in  an  unsafe  and  unpassable  condition 
so  that  I,  the  said  Alice  Smith,  in  passing  on  said  sidewalk  on  the 
said  23d  day  of  March,  1916,  at  or  about  5 :23  p.  m.^  fell  into  a 
deep  hole  or  depression  in  the  sidewalk  (here  state  details  of  con- 
dition) and  was  thereby  semerely  injured.) 

You  will  please  further  take  notice  that  I,  the  undersigned,  will 
claim,  charge  and  maintain  that  the  said  injury  was  caused  with- 
out any  negligence  on  my  part  and  wholly  through  the  negligence 
of  (the  City  of  New  York,)  its  officials,  agents  and  servants,  in 
negligently  and  improperly  (suffering  and  permitting  the  said 
sidewalk  on  said  street  or  cuvenue  to  remain  in  a  dangerous  con- 
dition, and  in  permitting  its  use  while  in  said  condition  without 
proper  safeguards  or  other  signals  or  warning). 

You  will  further  take  notice  that,  in  default  of  the  (City  of 
New  York)  to  pay  me  the  aforesaid  sum  of  ($5,000),  within  the 

*  This  notice  is  applicable  only  to  actions  for  personal  injuries.  In  actions 
for  injuries  to  property  arising  from  negligence  or  nuisance  a  verified  state- 
ment in  detail  of  the  property  and  its  value,  as  well  as  the  notice  of  inten- 
tion to  commence  action  and  the  presentation  of  the  claim  for  adjustment. 
See  note,  p.  254. 

tl93  N.  Y.  521;  217  N.  Y.  192. 
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time  limited  for  compliance  witli  this  demand  by  the  said  (City) 
in  such  eases  made  and  provided,  I  shall  commence  an  action 
against  the  (City  of  New  York)  on  the  claim  for  ($5,000,)  for 
damages  for  said  injury. 

Dated,  (Neit>  York,  April  10,  1916.) 
Kespectfully  yours, 

(ALICE  SMITH,)  Claimant, 
(231  West  87th  Street,) 

(Borough  of  Manhattan,) 

(City  of  New  York.) 
(JAMES  BURR,) 

Atty.  for  (Alice  Smith,)  Claimant. 
(27  Pvne  Street,) 

(New  York  City.) 
To 

(William  A.  Prendergast) ,  Comptroller, 
(Lamur  Hardy),  Corporation  Counsel. 


FORM  No.  20 


Notice  to  Municipal  Corporation  of  Claim  and  of  Intention  to  Sue  — 

Personal  Injury 

To  (Frank  Polk,) 

Corporation  Counsel, 

.  (Hall  of  Records,  New  York  City.) 

PLEASE  TAKE  NOTICE  that  hereto  annexed  is  a  copy  of  a 
claim  heretofore  and  on  (April  2,  1914,)  served  upon  the  (Comp- 
troller) of  the  (City  of  New  York,)  which  said  notice  is  hereby 
made  a  part  of  this  present  notice. 

Eurther  take  notice  that  the  undersigned  intends  to  sue  the 
(City  of  New  York)  upon  the  claim  referred  to  in  the  notice 
hereto  annexed. 

Dated,  (New  York,  June  25,  1914.) 

(SARA  EGAN,) 
(HARDIN  &  WHITE,)  Claimant. 

Attorneys  for  Claimant, 

(161  Broadwa/y,) 

(New  York  City.) 
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To  Municipal  Corporation  —  Personal  Injury 

To  the  {C cmtptroUer)  of  the  {City  of  New  York:) 

PLEASE  TAKE  NOTICE  that  the  following  claim  and 
demand  of  the  undersigned,  {Sanfo,  Egmv,)  is  presented  to  you  for 
adjustment  in  pursuance  of  the  provisions  of  {Section  261  of  the 
Greater  New  York  Charter.) 

The  claim  and  demand  so  hereby  presented  arises  out  of  the 
following  facts  and  circumstances : 

On  {March  6,  1914,  in  the  forenoon  of  that  day,)  the  under- 
signed was  lawfully  {in  and  upon  the  street  at  the  intersection  of 
155-th  Street  Viaduct  and  the  Speedway  in  the  Borough  of  Man- 
hattam,.  City  of  New  York,  and  was  lawfully  walking  therein  and 
u^ing  all  due  care  and  caution.  The  undersigned  at  the  time 
mentioned  attempted  to  cross  the  Speedway  at  the  North  cross- 
ivalk  at  the  intersection  of  155th  Street  Viaduct  and  the  Speed- 
way) and  while  so  doing  fell  and  was  injured,  as  will  hereinafter 
appear. 

Said  fall  and  injuries  were  caused  by  reason  of  the  fact  that 
the  {City  of  New  York  and  its  Departments,)  having  jurisdiction 
of  such  matters,  carelessly  and  negligently  and  with  full  notice 
thereof  {suffered  and  permitted  ice  and  snow  to  accumulate  on 
said  walk,  street  and  crossing  at  the  point  where  the  undersigned 
fell  so  as  to  iecome  dangerous  for  persons  passing  along  th& 
saume,)  and  by  reason  of  the  {City  of  New  York)  and  its  various 
{Departments)  aforesaid  negligently  and  carelessly  {allowing  said 
walk,  street  and  crossing  to  he,  become  and  remain  in  a  condition 
dangerous  to  those  passing  along  and  on  the  same.  Said  accumur 
lotion  of  snow  and  ice)  and  said  dangerous  condition  were  allowed 
by  the  {City  of  New  York  and  its  Departments  to  exist  and  to 
remain  for  a  period  of  time  upwards  of  two  weeks  next  preceding 
the  date  above  set  forth) . 

By  reason  of  the  foregoing,  the  undersigned  sustained  serious 
bodily  injuries  and  was  rendered  sick  and  sore  and  bruised  and 
sustained,  among  other  injuries,  {a  fracture  of  the  shoulder  and 
a  fracture  of  the  elbow)  and  has,  as  a  result  thereof,  been  con- 
fined to  her  bed  and  house,  has  required  medicines  and  medical 
attention  and  has  been  prevented  and  will  be  further  prevented 
from  pursuing  her  usual  and  ordinary  avocation  and  has  expended 
large  sums  and  will  be  required,  to  expend  further  sums  for 
medical  and  other  attention,  all  to  her  great  damage. 

The  amount  of  the  claim  herein  presented  for  adjustment  is 
($7,500.) 

Dated,  {New  York,  March  31,  1914.) 

{SABA  EOAN.) 
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POEM  No.  21 
Notice  of  Claim  and  of  Intention  to  Sue  —  Injury  to  Property 


In  the  Matter  of  tut; 

Claim  of 

{JOHN  MUNN) 

against 

(THE  CITY  OF  NEW  YORK.) 

To  the  (Hon.  William  A.  Prendjergast) ,  Comptroller  of  the  {City 

of  New  York,) 
To  {Lamar  Hardy),  Esq.,  Corporation  Counsel  of  said  cit}'. 

Sirs: 

PLEASE  TAKE  JSTOTICE  that  I,  {John  Munn,)  hereby 
make  claim  and  demand  against  the  {City  of  New  York)  for 
damages  to  {personal  property,)  consisting  of  (merchand.ise^ 
belonging  to  me  amo-unting  to  the  sum  of  ($2,5(y0,)  Avhich  damage 
was  sustained  by  reason  of  the  following  facts: 

{That  on  the  lith  day  af  May,  1916,  at  ten  o'clock  in  the  morn- 
ing of  that  day,  the  sewerage  hasin  in  front  of  the  premises  19 
Front  Street,  Borough  of  Manhattan,  City  of  New  York,  was 
stopped  up,  causing  an  overflow  of  water  and  sewer-age  into  said 
premises  and  tUe  store,  basement  and  cellar  thereof,  as  a  result  of 
which  my  aforesaid  property,  to  the  extent  of  $2,500,  an  item- 
ized statement,  description  and  value  of  which  is  hereto  annexed, 
marked  Exhibit  "A"  and  nmde  a  part  hereof,  and  which  said  per- 
sonal property  was  contained  in  the  store,  baseinent  amd  cellar  of 
said  premises,  was  completely  damaged  and  destroyed.  The  over- 
flow of  water  and  sewerage  was  the  result  of  the  stopped  up  con- 
dition of  the  sewer  and  in  which  condition  it  was  permitted  to 
remarni  by  amd  through  the  negligence  of  the  City  of  New  York, 
its  officials,  agents  and  servants,  although  such  notice  of  such  con- 
dition of  the  sewer  had  been  duly  given  to  the  City,  of  New  York 
and  the  damage  resulted  by  reason  of  such  stopped  up  condition  of 
the  sewer  and  the  delay  of  the  CHy  of  New  York  to  open  the 
sewer  basin  for  two  days  after  it  was  notified  thai  the  said  sewer 
basin  was  stopped  up.) 

That  said  claim  and  demand  is  hereby  presented  for  adjustment 
and  payment. 
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Please  take  further  notice  that  by  reason  of  the  premises,  daim- 
ant  intends  to  commence  aai  action  against  the  City  of  (New 
York)  to  recover  said  sum  of  ($2,500)  with  interest  and  costs. 
Dated,  {New  York,  May  30,  1916.) 

{JOHN  MUNN,) 

(19  Front  Street,) 

{Borough,  of  Mcmhattam,,) 

{New  York  City.) 
STATE  OF  NEW  YORK,    1   ^  . 
Govintyoi  {New  York),        j 

(John  Munn,)  being  duly  sworn,  deposes  and  says  that  he  is 
the  claimant  herein ;  that  h©  has  read  the  foregoing  notice  of  claim 
and  knows  the  contents  thereof ;  that  the  same  is  true  to  his  own 
knowledge  except  as  to  the  matters  therein  stated  to  be  alleged  on 
information  and  belief  and  as  to  those  matters  he  believes  it  to  be 
true. 

{JOHN  MUNN.) 

Sworn  to  before  me,  this        1 
{30th)  day  of  {May,  1916.)     / 

{WILLIAM  FROST,) 
Notary  Public, 

{New  York)  County, 

Certificate  filed  in  {N.  Y.  Co.) 


FORM  No.  22 


*Notice  of  Claim  to  Comptroller  of  New  York  City  and  of  Intention 
to  Sue  —  Contract  Claim 

To  {William  A.  Prendergast) ,  Comptroller  of  the  City  of  New 
York: 

PLEASE  TAKE. NOTICE  that  I,  {George  Busse,)  the  under- 
signed, notify  you,  pursuant  to  the  statute  in  such  cases  made  and 
provided,  that  I  claim  and  demand  of  and  from  the  City  of  New 
York  the  sum  of  {jive  thousomd,  seven  hundred  ($5,700))  dollars, 
by  reason  and  on  account  of  {here  give  a  particular  statement  of 
the  facts  constituting  the  claim,,  in  great  detail.) 

Please  further  take  notice  that,  upon  default  of  the  said  city 

*  A  copy  of  this  notice  must  also  be  presented  to  the  Corporation  Counsel. 
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to  pay  to  me,  the  undersigned,  tKe  said  sum  of  ($5,700)  within 
the  time  limited  by  the  statute  in  such  oases  made  and  provided, 
I  will  commence  aa  action  against  said  city  to  recover  said  sum 
of  ($5,700)  on  account  thereof. 

Dated,  {New  York,)  the  (IQth)  day  of  {April,  1916.) 

{OEOROE  BUS8E.) 
{JAMES  GORDON,) 

Attorney  for  {Claiimaird) , 

(27  Pime  Street), 

{New  York  City.) 


FORM  No.  23 

*Notice  of  Proposed  Action  Against  Village 

To  the  Village  Clerk  of  the  Village  of  {GROTON) : 

PLEASE  TAKE  NOTICE  that  {Arnold  Bailey)  has  a  claim 
against  the  village  of  {Groton)  for  damages  for  {personal  in- 
juries) arising  upon  the  following  facts.,  {here  insert  time,  place 
of  accident,  native  and  eoctent  of  injury  and  the  cause  thereof  in 
great  detail)  and  that  an  action  will  be  begun  against  said*  vil- 
lage to  recover  the  sum  of  ($5,000)., 

Dated,  the  {22.d)  day  of  {February,  1916.) 

{ARNOLD  BAILEY.) 

STATE  OF  NEW  YOEK,  ) 
County  of  {Tompkins,)      J 

{Arnold  Bailey),  being  duly  sworn,  deposes  and  says  that  he 
is  the  claimant  mentioned  in  and  who  executed  the  foregoing 
notice  of  claim;  that  the  statements  of  fact  therein  contained  are 
true  to  his  own  knowledge. 

{ARNOLD  BAILEY.) 
■Sworn  to  before,  me  this 
{2M)  day  of  {February,  1916.) 

{CHARLES  JOHNSON), 

Notary  Public, 

{Tompkins)  County. 
See  83  App.  Div.  581 ;  135  N.  Y.  366. 

*See  note,  p.  252. 
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Notice  to  Employer 

(Under  Sec.  201  of  Art.  14  of  tlie  Labor  Law  as  Amended  by 
Ob.  352,  L.  1910.) 

Sucb  a  notice  to  lay  a  foundation  for  an  action  based  on  tbe 
liability  of  tbe  employer  under  tbe  Statute  (Labor  Law)  must  be 
given  only  in  cases  wbere  tbe  injured  employee  was  not  engaged 
in  occupation  witbin  tbe  scope  of  tbe  Workmen's  Compensation 
Act,  eitber 

(a)  Under  tbe  compulsory  provisions  of  tbat  act  based  upon 

tbe  bazardous  nature  of  tbe  employment ;  or 

(b)  Under  tbe  permissive  provisions  of  tbe  Act  (L.  1916, 

cb.  622)  wbicb  permits  any  employer  and  bis  em- 
ployees to  bring  tbemselves  witbin  tbe  scope  of  tbe 
Act  "by  joint  election  and  proper  notice. 

In  all  otber  eases  tbe  notice  must  be  served. 

Tbe  notice  must  be  in  vsn-iting,  and  signed  .by  tbe  person  in- 
jured or  some  one  in  bis  .bebalf,  or  in  case  of  tbe  deatb  of  tbe 
injured  person,  by  bis  executor  or  administrator.  (170  App. 
Div.  888.) 

It  must  state  "  tbe  time,  place  and  cause  of  injury."  Tbis 
means  tbat  tbe  accident  sbould  be  so  described  tbat  a  person  of 
ordinary  intelligence  wbo  knew  notbing  about  it  could  understand 
bow  it  bappened.     (210  N.  Y.  262.) 

Tbe  notice  must  be  given  witbin  120  days  after  tbe  happening 
of  tbe  accident,  except : 

(a)  If  it  is  impossible  for  tbe  injured  person  from  mental 

or  pbysical  incapacity  to  give  tbe  notice  witbin  120 
days  after  tbe  bappening  of  tbe  accident,  it  may  be 
given  witbin  10  days  after  sucb  incapacity  is  removed. 

(b)  In  case  of  deatb  witbout  giving  tbe  notice,  it  may  be 

given  by  tbe  executor  or  administrator  of  tbe  deceased 
employee  witbin  60  days  after  bis  appointment. 

Tbe  notice  is  not  invalid  or  insufficient  solely  by  reason  of  any 
inaccuracy  in  stating  tbe  time,  place  or  cause  of  tbe  injury,  if  it 
be  sbown  tbat  tbere  was  no  intention  to  mislead  or  tbat  tbe  party 
entitled  to  tbe  notice  was  not  in  fact  misled  tbereby. 

But  an  omission  to  state  essentials  required  by  tbe  Statute  is 
sometbing  more  tban  "  an  inaccuracy."     An  omission  to  state 
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facts  requisite  to  give  the  notice  called  for  by  the  Statute  as  to 
time,  place  and  cause  of  the  injury  renders  the  notice  ineffectual. 
(210  N.  Y.  262.) 

If  the  notice  does  not  apprise  the  employer  of  the  tim«,  place 
or  cause  of  injury,  he  may  within  8  dcu/s  after  service  of  the 
notice,  serve  upon  the  sender,  a  written  demand  for  a  further 
notice,  specifying  the  particulars  in  which  the  notice  is  claimed 
to  he  defective. 

The  failure  of  the  employer  to  make  such  a  demand  is  deemed 

a  waiver  of  "  all  defects  that  the  notice  may  contain."     But  as  to 

whether  the  omission  of  an  essential  part  of  the  notice  would  be 

.  deemed  to  be  waived,  see  210  N.  Y.  262;  194  N.  Y.  244,  and  198 

N.  Y.  390. 

Within  8  days  after  service  by  the  employer  of  a  demand  for 
a  further  notice,  the  employee  may  serve  an  amended  notice  which 
supersedes  the  first  notice  and  has  the  same  effect  as  the  original 
notice. 

The  notice  must 'be  served  on  the  employer  or  if  there  is  more 
than  one,  upon  one  of  them,  by  delivering  at  the  residence  or  place 
of  business  of  the  person  on  whom  it  is  to  be  served  or  by  mail, 
addressed-  to  that  person  at  his  last  known  place  of  residence  or 
place  of  business.  But  if  the  employer  is  a  corporation,  the 
notice  must  be  served  by  delivering  it  to  or  mailing  it  addressed 
to  the  office  or  principal  place  of  business  of  the  corporation. 

If  served  by  mail,  it  is  deemed  to  be  served  at  the  time  when 
the  letter  containing  it  would  -be  delivered  in  the  ordinary  course 
of  the  mail. 


FORM  No.  24 

Notice  of  Claim  to  Employer 

(Under  Labor  Law,  §  201.) 

To  (Belffim  Brothers,  Inc.) : 

Sirs: 

PLEASE  TAKE  NOTICE  that  on  the  (8th)  day  of  (July, 
1916,)  while  in  your  employ  and  while  engaged  in  the  duties  of 
my  employment  as  (a  boolckeeper  in  the  general  hoohheeper  s 
ofice  on  the  Sth  floor  of  your  building  No.  700  Seventh  Avenue, 
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To  Employer  by  Administrator  of  Deceased  Employee 

in  the  Borough  of  Manhattan,  City  of  New  York,)  and  -witliout 
carelessness  or  fault  on  my  part,  but  solely  througli  the  negligence 
of  yourselves  and  your  {officers,  directors  amd  general  superin- 
temdent)  and  your  failure  to  provide  a  proper  and  safe  place  for 
me  to  work,  I  was  (struck  and)  injured  by  (a  heavy  portion  of 
plaster  ceiling  which  fell  from,  the  ceiling  on  the  8th  floor  of  your 
said  building  immediaiely  above  the  desk  at  which  I  was  at  work. 
Thai  the  falling  of  said  plaster  was  due  to  the  soaking  thereof  by 
water  which  flowed  from  w  water  pipe  on  the  9th  floor  of  said 
building  during  the  night  of  July  7,  1916 ;  thaJ;  the  leaking  of  the 
water  and  the  soaking  of  the  plaster  was  discovered  by  the  night 
watchman  and  the.  loosened  and  dasngerous  condition  of  the  ceiling 
plaster  caused-  thereby  was  reported  by  him  to  the  general  superin- 
tendent of  your  building  on,  the  morning  of  July  8,  1916,  and  said 
smperintendent  failed  to  give  warning  to  me  of  the  dangerous 
condition  of  the  ceiling  ahove  the  desk  where  my  duties  required 
me  to  work.)  That  by  reason  of  the  accident  above  set  forth 
and  the  negligence  of  {your  officers  and  superintendent,)  I  re- 
ceived painful  and  serious  injuries  which  consisted  of  (laceror 
tiions  and  ahrasi-ons  of  my  face  amd  a  puncture  of  the  eyeball  of 
my  right  eye,)  as  the  result  of  which  I  (have  lost  the  sight  of  said 
eye-)  and  have  sustained  damage  in  the  sum  of  ($15,000)  which 
I  hereby  claim. 

Dated,  (New  York,  September  10,  1916.) 

(JOHN  C.  HARDIN.) 


FORM  No.  25 

Notice  of  Claim  to  Employer  by  Administrator 

(Under  Labor  Law,  §  201.) 
To: 

(Minkel  Iron  Company,) 

(543  West  Qlth  Street,) 
(New  York  City). 

Gentlemen : 

YOU  WILL  PLEASE  TAKE  NOTICE  that  on  the  (8th) 
day  of  (July,  1915),  the  undersigned,  (Marie  Carsten,  widow  of 
Harry  Garden,)  deceased,  was  appointed  administratrix  of  the 
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goods,  chattels  and  credits  wliicli  were  of  said  deceased  by  the 
Surrogates'  Court  of  {New  York)  County,  said  court  being  a 
court  of  competent  jurisdiction  and  said  county -being  the  place 
where  deceased  resided  at  the  time  of  his  death,  and  letters  of 
administration  were  duly  issued  to  her  on  the  (lOth)  day  of 
{June,  1914)  ;  that  pursuant  to  the  provisions  of  the  statute  in 
such  case  made  and  provided  the  said  {Mcurie  C&rsten)  as  such 
administratrix  hereby  serves  upon  you  this  notice  in  writing  set- 
ting forth  the  facts  upon  which  her  cause  of  action  is  based  as 
follows : 

On  the  {5th)  day  of  {August,  1914,)  the  said  {Harry  Carsten,) 
deceased,  was  in  your  employ  as  a  {payroll  messenger)  at  (ft  new 
theatre  which  ivas  in  course  of  construction  at  165th  Street  and 
Broadiway,  Borough  of  Manhattan,  City  of  New  York,  and  you 
as  contrak;tor  for  the  iron  and  steel  work  of  said  huilding  were\ 
engaged  at  that  time  in.  erecting  the  iron-  work  in  and  about  the, 
construction  of  said  huilding.  The  floor  beams  of  said  build- 
ing were  of  iron  or  steel  and  the  said  building  was  complete  to. 
the  roof  upon  which  structural  iron  or  steel  work  was  being  erected 
at  the  time  aforesaid.)  In  violation  of  that  statute  in  such  case 
made  and  provided,  to  wit,  {Section  20  of  Chapter  693  of 
the  Laws  of  1911,)  you  negligently  and  carelessly  failed  to 
{thoroughly  plank  over  the  entire  tier  of  iron  or  steel  beams  on 
which  the  structural  iron  or  steel  work  was  being  erected)  and  in 
violation  of  the  statute  in  such  case  made  and  provided  you  main- 
tained your  works,  ways  and  machinery  in  a  dangerous,  defective 
and  improper  condition  in  that  you  failed  to  comply  with  the 
provisions  of  the  aforesaid  statute,  to  wit,  {Section  20  of  Chapter 
693  of  the  Laws  of  1911,)  and  also  negligently  allowed  and  per- 
mitted {the  floors  of  said  building  and  the  beams  thereof  to  be 
uncovered  and  unprotected,)  and  in  that  while  you  {were  engaged 
in  work  in  placing  in  position  a  derrick  which  was  raised  to  a 
point  at  a  great  heighth  above  the  tier  of  roof  beams  upon  said 
building,  upon  the  rhast  of  said  derrick  was  an  appliance  known 
as  a"  spider  "  which  was  insecurely  and  improperly  fastened  and 
negligently  allowed  and  permitted  to  remain  loose  and  the  said 
mMst  was  insecurely  and  defectively  fastened.  In  the  course  of 
the  work  it  was  found  necessary  to  adjust  to  said  spider  at  the  top 
of  said  boom  a  block  through  which  a  fall  was  to  be  operated  and 
it  was  customary  and  usual  for  such  blocks  to  be  fastened  in 
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position  before  the  derrick  is  raised.)  la  this  instance  your  (fore- 
man or  sutperintendent)  unlawfully  and  negligently  failed  to 
{have  said  block  in  position,)  but  wrongfully,  unlawfully  and 
negligently  directed  {one  Michael  Hennessy,  one  of  yaw  errir 
ployees,  to  clinib  said  derrick  hocm  or  mast  and  to  fasten  a  block 
to  said  spider,)  negligently  and  carelessly  failing  to  warn,  him  of 
the  {fact  that  the  said  derrick  boom/  or  mast  was  insecurely  and 
defectively  fastened  and  apt  to  sway  and  thatf  the  spider  was  loose 
and  apt  to  turn  with  him,)  by  reason  of  all  of  which  and  {while 
the  said  Michael  Hennessy,)  acting  upon  the  assurance  of  safety 
given  by  your  {foreman  or  superintendent,)  and  following  his 
instructions  and  obeying  his  directions,  was  {upon  said  mast  or 
boom  adjusting  said  block,)  without  fault  on  his  part  and  solely 
through  the  negligent  and  unlawful  acts  of  {your  foreman  and 
superintendent)  as  hereinbefore  set  forth,  {the  said  boom>  or  mast 
swayed  and  the  said  spider  turned  from  its  position,  by  reason  of 
which  the  said  Hennessy  was  thrown  from  his  position  amd  also 
caused  to  drop  the  block  he  was  carryi/ng  wlvich  f&ll  throtbgh  th& 
open  floor  beams  a  great  distance  to  the  ground  floor  of  the  theatre 
beneath  where  it  struck  said  Harry  Carsten,)  deceased,  who  was 
then  {entering  a  mnall  frame  temporary  structure  erected  by  you 
on  said  floor  and  u^ed  as  a  time  keeper's  office,)  whereby  he  sus- 
tained severe  injuries  which  caused  his  death ;  that  said  deceased 
was  lawfully  {upon  said)  premises  in  the  performance  of  his  duties 
at  that  time  and  was  {entering  the  time  keeper's  office)  in  the 
regular  course  of  his  employment  as  directed  by  your  {head  book- 
keeper for  the  pwrpose  of  obtaining  the  time  keeper's  report;) 
that  the  injuries  he  then  and  there  received  were  in  no  way  due 
to  fault  or  carelessness  on  his  part  but  solely  to  the  carelessness 
and  negligence  of  your  {foreman  and  superintendent)  as  afore^ 
said ;  that  he  left  him  surviving  as  his  next  of  kin  his  widow,  the 
undersigned,  and  one  daughter,  eleven  years  of  age,  that  the  said 
next  of  kin  by  reason  of  the  premises  have  been  damaged  in  the 
sum  of  {Twenty-five  thousand  ($25,000))  Dollars. 
Dated,  {July  9,  1915.) 

{MARIE  CARSTEN), 

Administratrix  of  the  Estate  of  {Harry  Carsten,) 

deceased. 
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FORM  No.  26 
Stunmons 


SUPREME   COUET, 
{New  Yorh)  County. 


(JOHN  J0NE8,) 


Plaintiff, 


against 


(JOHN  DOE  and  RICHARD  ROE,) 

Defendants. 


Trial  desired  in  the 
coiunty  of  (New 
York). 


To  the  above-named  defendants  and  each  of  them: 

YOU  ARE  HEREBY  SUMMOI^ED  to  answer  the  complaint 
in  this  action,  and  to  serve  a  copy  of  your  answer  on  the  plaintiff's 
attorney  within  twenty  days  after  the  service  of  this  summons, 
exclusive  of  the  day  of  service;  and  in  case  of  your  failure  to 
appear  or  answer,  judgment  will  be  taken  against  you  by  default 
for  the  relief  demanded  in  the  complaint. 
Dated,  (June  Uh,  1916.) 

(WILLIAM  REILLY,) 

Plaintiff's  Attorney. 

Office  and  Post-Office  Address,  (No.  52  William  Street,)  (Borough 
of  McunJiattan,)   (City  of  New  York). 

If  the  action  is  one  mentioned  in  section  420,  C.  G.  P.,  and  com- 
plaint does  not  accompany  summons,  it  is  desirable  that  a 
notice  be  served  with  the  summons  to  the  effect  that  in 
default  of  appearance  judgment  for  a  specified  amount  will 
be  taken.  The  giving  of  this  notice  expedites  the  entry  of 
judgment  upon  default.  The  following  is  the  form  of  notice : 
"  Take  notice,  that  upon  your  failure  to  appear  herein,  judg- 
ment will  be  taken  against  you  for   (One  Thousand    ($1,000) 
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Dollars),  with  interest  from  the  (Id)  day  of  (February,  1916) 
together  with  the  costs  of  this  action." 

(THEODORE  WILLIAMS,) 
Plaintiff's  Attorney, 

Office  and  P.  0.  Address, 
(No.  11  Wall  Street,) 
(Borough  of  Manhattan,) 

(City  of  New  Yorh.) 
Before   beginning    action,    where    jurisdiction    depends    upon 
amount  claimed,  as  to  recovery  of  Costs,  see  §  3228,  Code,  subd.  5. 

In  matrimonial  actions.     (§  1774,  C.  C.  P.) 

If  the  action  is  for  an.  absolute  divorce,  there  should  be  written 
upon  the  face  of  the  summons  the  words 

"  Action  foe  a  Divokce." 
If  the  action  is  for  a  separation,  there  should  be  written  upon 
the  face  of  the  summons  the  words 

"  Action  foe  a  Sepaeation." 
If  the  action  is  one  to  annul  a  marriage,  there  should  be  written 
upon  the  face  of  the  summons  the  words 

"  Action  to  ANNuii  a  Maeeiage." 
In  statutory  action.     (§  1897;  1962  0.  C  P.)     (See  also  Waits 
N.  Y.  Practice;  Vol.  2,  p.  1263.) 

If  the  action-  is  one  to  recover  a  penalty,  and  the  complaint  is 
not  served  with  the  summons,  a  general  reference  to  the  statute 
must  be  indorsed  upon  the  copy  of  the  summons  delivered  to  the 
defendant ;  such  notice  should  be  in  the  following  form : 

"  According  to  the  provisions,  of  section  (1),  chapter  (322),  of 
the  Laws  of  (1895)  of  the  State  of  New  York,  entitled  ('An 
Act  to  prev&nt  burning  of  soft  coal  in  factories  in  the  city  of 
BrooMyn')." 

As  to  summons  generally  and  its  form,  see  Abbott's  Practice 
amd  Forms,  2nd  Ed.,  Vol.  1,  p.  622 ;  Nichols  N.  Y.  Practice,  Vol. 
1,  §  696  et  seq.  and  Waits  N.  Y.  Practice,  2nd  Ed.,  Vol.  2  P. 
1247  et  seq. 

Filing  —  New  York  and  Bronx  Counties 

In  Supreme  Court,  l^ew  York  and  Bronx  Counties  and  County 
Court,  Bronx  County,  the  summons,  writ  or  other  original  pro- 
cess, must  be  filed  with  proof  of  service  thereof,  within  three  days 
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after  service,  in  the  office  of  the  Clerk  who  has  custody  of  the 
records  of  the  Court  in  which  the  action  is  brought.  The  Clerk, 
upon  receipt  thereof,  stamps  the  same  upon  its  first  page  with  a 
certain  number  to  be  one  of  the  series  for  that  year.  This  number 
is  the  County  Clerk's  Serial  Number  of  the  case  for  that  year. 

The  attorney  or  party  causing  such  summons,  writ  or  original 
process  to  be  served  shall  upon  demand,  give  to  the  party  so  served 
or  to  his  attorney,  such  serial  number. 

All  papers  in  the  action  must  bear  the  same  County  Clerk's 
Number  for  that  year. 

This  County  Clerk's  Serial  Number  constitutes  a  pcurt  of  the 
title  of  the  action. 

All  other  original  papers  in  the  action  with  proof  or  admission 
of  service  must  be  filed  vdth  or  mailed  to  the  Clerk  who  stamped 
the  County  Clerk's  Serial  Number  on  the  summons,  writ  or  other 
original  process,  not  later  than  the  day  after  their  service. 
(§  1245  (a),  Code.) 

The  attorney  causing  a  summons,  writ  or  original  process  to  be 
served  must  upon  demand  furnish  to  the  party  served  or  his 
attorney  the  County  Clerk's  Serial  number  of  the  case. 


FORM  No.  27 


Notice  of  Object  of  Action  with  Notice  of  No  Personal  Claim  • 

Foreclosure 
SUPKEME    COURT, 
(New  York)  County. 


(JOHN  JONES,) 

Plaintiff, 
against 

(JOHN  DOE,)    (RICHARD  ROE) 
and    (THOMAS    WILLIAMS), 
Defendants. 


To  the  above-named  defendant,  (THOMAS  WILLIAMS)  : 

TAKE  NOTICE,  that  the  object  of  this  action,  in  which  a 
summons  is  herewith  served  upon  you,  is  to  foreclose  a  mortgage 
executed  by   (JOHN  DOE)   to   (JOHN  JONES),  dated  the 

*  See  also  p.  735. 
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(1st)  day  of  {July,  1916),  and  recorded  in  the  office  of  the 
{Register)  of  the  County  of  {New  York),  in  Liber  No.  (2)  of 
{Mortgages),  page  (450),  on  the  {1st)  day  of  {Fehnmry,  1916), 
at  (9:30)  o'clock  (a.  m.),  to  secure  the  payment  of  the  sum  of 
(One  Thousand  ($1,000)  Dollars,  with  interest  thereon  from  the 
{1st)  day  of  February,  1916.) 

That  the  following  is  a  brief  description  of  the  mortgaged 
premises  {here  insert  description  of  premises  as  contained  in  the 
complaint) ; 

TAEEFURTHEK  NOTICE,  that  no  personal  claim  is  made 
against  you. 

Dated,  the  (12^^)  day  of  {July,  1916.) 
{ROBERT  JENSEN,) 
PlaintifE's  Attorney, 

Office  and  P.  0.  Address, 
{No.  11  Wall  Street,) 
{Borough  of  Manhattan,) 

{City  of  New  York.) 


LIS  PENDENS  :  SERVICE  ON  INFANTS 


This  notice  of  pendency  of  action  should  be  filed  with  the  veri- 
fied complaint.      (Section  1670,  Code  Civ.  Pro.) 

This  notice  and  the  complaint  may  be  fiJed  before  the  service  of 
the  summons,  in  which  case,  within  sixty  days  after  filing,  the  ser- 
vice of  the  summons  must  be  made  or  publication  thereof  begun. 
(Section  1670,  Code  of-  Civ.  Pro.,  and  see'  section  1631.  See  also 
Abbott  Prcuc.  wnd  Forms,  vol.  I;  p.  879';  Waits  N.  Y.  Prccc.,  2d 
Ed.,  Vol.  2,  p.  1277,  et.  seq.) 


FORM  No.  28 
Notice  of  Pendeney  of  Aetion 

SUPEEME   COUKT, 

(Wew  YorJc)  County. 

(JOHN  JONES),* 

Plaintiff, 
against 

(JOHN  DOE)  and  (RICHARD  ROE), 

Defendants. 

JSTQTICE  IS  HEEEBY  GIVEIST,  that  an  action  has  com- 
menced and  is  now  pending  in  this  court,  upon  a  complaint  of.  the 
above-named  plaintiff  against  the  above-named  defendants  for  the 
(purpose  of  obtaining  a  partition  of  the  premises  therein  de- 
scr%ed,  annong  the  owners  thereof,  or  for  a  sale  thereof  under  the 
direction  of  this  court,  and  for  a  division  of  the  proceeds  among 
such  owners,  according  to  their  respective  rights). 

That  the  premises  in  the  County  of  (New  Yorh)  affected  by 
the  said  action  were,  at  the  time  of  the  commencement  thereof, 
and  at  the  time  of  the  filing  of  the  complaint  andl  this  notice,  situv 
ated  in  the  (12th  Ward)  of  the  (Oity  and  County  of  New  York 
in  the  State  of  New  York)  and  are  described  as  follows,  to  wit : 

[Description] 

*  Name  alL  tha  parties,  plaintiff  and  defendant.    See  also  p.  737. 
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be  the  said  several  distances  or  dimensions,  more  or  less,  together 
with  the  building  and  appurtenances  thereon. 
Dated,  (New  York,  May  2,  1916). 

(WILLIAM  BEILLY,) 

Plaintiff's  Attorney. 
Office  and  Post-Office  Address,  (52  William  Street),  {New  York 
City.) 

The  Clerk  of  the  County  of  {New  York)  is  directed  to  index 
this  notice  to  the  names  of  the  defendants. 

{WILLIAM  BEILLY,) 

Plaintiff's  Attorney. 


FOEM  No.  29 
Order  Designating  Party  to  Receive  Service  for  an  Infant 

At  a  Special  Term  of  the  Supreme  Court,  {Pwrt  II) 
thereof,  held  in  and  for  the  County  of  {New  York) 
at  the  Cpunty  Court  House  in  the  {Borough  of  Man- 
hattan, City  of  New  York,)  on  the  {7th)  day  of 
{July,  1916.) 

Hon.  {JOHN  W.  GOFF), 
Justice. 

{OEOBGE  GBAY,  EDWIN  GBAY, 
HELEN  G.  SUM  NEB,)  formerly 
{HELEN  W.  GBAY)  and  {HOW- 
ABD  GBAY,)  as  executors  and  trus- 
tees under  the  last  Will  and  Testament 
and  Codicils  thereto  of  {JOHN 
GBAY,)  deceased. 

Plaintiffs, 

against 

{GEOBGE  GBAY,)   individually,  etc., 
et  al.. 

Defendants. 

It  appearing  by  the  petition  of  {David  H.  Thomas)  that  {Grace 
Gray,  Edith  Darwin,  Anthony  Da/rwin,)  necessary  parties  de- 
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Designation  of  Person  —  Petition 


fendant  in  the  aboYe-entitled  action  are  all  infants  under  the  age 
of  fourteen  (14)  years,  it  is 

OKDERED  that  a  copy  of  the  summons  in  this  action  be  deliv- 
ered to  and"  left  with  (Robert  Bay,  Esq.,)  counselor-at-law  of  (27 
Cedar  street)  in  the  {City  of  New  York)-  in  behalf  of  the  said 
infants,  and  that  service  of  the  said  summons  shall  not  be  deemed 
complete  until  such  delivery. 

Enter 

(/.  W.  G.,) 

J.  S.  C. 


FORM  No.  30 

Petition  for  Designation  of  Person  to  Receive  Service  on  Behalf  of 

an  Infant 
SUPREME   COURT, 
(New  York)  Coimty. 


(GEORGE  GRAY  et  al,  as  executors 
and  trustees,  etc.,) 

Plaintiffs, 
against 

(GEORGE    GRAY,    individually,    etc., 
et  0,1.,) 

Defendants. 


To  the  Supreme  Court,  County  of  (New  York) : 

The  petition  of  (David  H.  Thomas)  respectfully  shows  to  this 
court: 

That  he  is  a  member  of  the  firm  of  (Thomas,  Wingate  &  Bell,) 
attorneys  for  the  plaintiffs  in  the  above-entitled  action. 

That  this  action  is  brought  (for  the  judicial  settlement  of  the 
account  of  the  plaintiffs  as  executors  and  trustees  of  the  Will  and 
Codicils  thereto  of  John  Gray,  deceased). 

That  the  defendant  (Grace  Gray,)  above  named  is  (the 
daughter  of  George  Gray,  a  son  of  decedent,)  and  is  a  necessary 
and  proper  party  defendant  in  this  action,  for  the  reason  that 
(she  has  a  vested  remainder  interest  in  and  to  the  estate  of  said 
decedent,  pursuant  to  his  last  Will  amd  Testament  and  Codicils 


274-  Seevice  on  Infant 


Designation  of  Person  —  Petition. 


thereto;)  thai'  said  dafemdant  is  an  infant  under  the  age  of  four- 
teen years,  and  resides  with  (her  father,  George  Gray,)  at  {Lake- 
wood,  New  Jersey,)  and  that^tkere  has  been  appointed  for  her  no 
general  or  testamentary  guardian,  or  guardian  ad  litem. 

That  the  defendant,  {Edith  Darwin,)  above  named,  is  the 
(daughter  of  Marjorie  C.  Da/rwin,  a  daughter  of  George  Gray,  a 
son  of  decedent,)  and  is  a  necessary  and  proper  party  defendant 
in  this  action,  for  the  reason  that  (she  has  a  contingent  interest 
in  and  to  the  estate  of  said  decedent,  pursuant  to  his  last  Will 
and  Testament  and  Codicils  thereto;)  that  the  said  defendant  is 
an  infant  under  the  age  of  fourteen  years  and  resides  with  (her 
mother,  Marjorie  C.  Darwin,  at  LaTcewood,  New  Jersey,)  and 
that  there  has  been  appointed. for  her  no  general  or  testamentary 
guardian,  or  guardian  ad  litem. 

That  the  defendant,  (Anthony  Darwin,  2nd,)  above  named,  is 
(the  son  of  Marjorie  C.  Darwin,  a  daughter  of  George  Gray,  a 
son  of  decedent,)  and  is  a  necessary  and  proper  party  defendant 
in  this  action,  for  the  reason  that  (he  has  a  contingent  interest  in 
and  to  the  estate  of  said  decedent,  pursuant  to  his  last  Will  and 
Testament  and  Codicils  thereto;)  that  the  said  defendant  is  an 
infant  under  the  age  of  fourteen  years  and  resides  with  (his 
mother,  Marjorie  C.  Darwin,  at  LaJcewood,  New  Jersey,)  and 
that  there  has  been  appointed  for  him  no  general  or  testamentary 
guardian,  or  guardian  ad  litem.  That  no  pievious  application 
for  this  order  has  been  made. 

Wherefore,  your  petitioner  prays  that  there  be  appointed  a 
suitable  person  on  behalf  of  the  defendants,  (Grace  Gray,  Edith 
Darwin  and  Anthony  Darwin^  2nd)  to  accept  service  of  a  copy 
of  the  summons  and  complaint  in  the  above-eatitled  action. 

Dated,  (New  York,  July  5,  1916.) 

(DAVID  E.  THOMAS.) 
(Verification. ) 
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FOUM  No.  31 


Order  Appointing  Guardian  Ad  Litem  —  Infant  Plaintiff  Under 

Fourteen 

At  a  Special  Terin  of  the  Supreme  Court  (Part  II 
thereof),  held  in  amd  ior  tJie  County  of  (New  York), 
at  the  County  Court  House  in  (the  Borough  of  Man- 
haitcm.  City  of  New  Y-ork),  on  the  (2Mh)  day  of 
{July,  1916.) 
i  rGSGut ' 

Hon.  (CHARLES  L.GUY), 

Justice. 


In  the  Matter  of  the  Application 
of 

(FRANK  CARR)  for  the  appoint- 
ment of  a  Guardian  ad  litem  for 
(MARY  CARR),  an  infant 
under  the  age  of  fourteen  years. 


On  reading  and  filing  the  annexed  petition,  consent  and  affi- 
davit of  (Frank  Carr),  duly  verified  the  (21st)  day  of  (July, 
1916)  and  the  Court  being  satisfied  of  the  truth  of  the  facts 
therein  alleged,  and  after  hearing  (David  Geer,)  Esq.,  attorney 
for  the  infant,  (Mary  Carr,)  and  for  her  (father,  Frank  Carr,) 
it  is 

ORDERED  that  (Frank  Carr)  be  and  he  hereby  is  appointed 
Guardian  ad  Litem  for  the  infant  (Mary  Carr)  above-named, 
and  authorized  to  prosecute  for  her  as  such  Guardian  ad  Litem 
the  action  mentioned  in  the  anneixed  petition. 

Enter, 

(C.  L.  G..) 

J.  S.  0. 
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FORM  No.  32 

Petition  for  Guardian  Ad  litem  —  Infant  Plaintiff  Under  Fourteen 

SUPEEME   COURT, 
{New  York)  County. 


In  the  Matter  of  the  Application 

of 
(FRANK  CARE)  for  the  appoint- 
ment of  a  Guardian  ad  Litem. 


To  the  Supreme   Court,    {New   York)    County: 
The  petition  of  {Frank  Cart)  respectfully  shows  to  this  Court: 

1.  That  your  petitioner  is  the  {father)  of  {Mary  Carr),  who  is 
(seven)  years  of  age  and  who  resides  with  (her  parents)  at 
(No.  211  East  31th  Street  in  the  Borough  of  Manhattan,  City  of 
New  Yorkj)  and  that  no  General  or  Testamentary  Guardian  has 
been  appointed  for  her  pursuant  to  law. 

2.  (That  on  the  16th  day  of  July,  1916,  at  about  8:30  p.  m., 
while  the  infant  herein  was  lawfully  crossing  Fifth  Avenue  at 
Sith  Street,  in  the  Borough  of  Manhattan,  City  of  New  York, 
going  from  the  northwest  to  the  northeast  side  of  the  street,  an 
automobile  bearing  license  number  19864r-N.  Y.  and  owned  by 
one  John  Ray  and  operated  by  one  William,  Yale  whose  chauffeur's 
license  number  is  18-458,  was  so  carelessly  and  negligently  driven 
that  same  collided  with,  precipitated  said  infant  to  the  ground  and 
ran  over  her,  causing  her  to  sustain  severe  personal  injuries.) 

3.  That  your  petitioner  who  resides  at  (277  East  31th  Street 
in  the  Borough  of  Manhattan,  City  of  New  York,)  is  the  (father) 
of  the  infant  herein  and  is  worth  at  least  the  sum  of  two  hundred 
and  fifty  ($250.00)  dollars,  over  and  above  all  just  debts  and 
liabilities  and  is  a  competent  and  responsible  person  to  become 
the  Guardian  of  the  infant  herein  in  such  action  as  hereto  annexed. 

Wherefore,  your  petitioner  pirays  that  he  be  appointed  Guardian 
ad  Litem  of  said  infant  to  bring  such  action  for  (her)  for  which 
order  no  previous  application  has  been  made. 
Dated,  (New  York,  July  21,  1916.) 

(FRANK  CARR), 

Petitioner. 
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STATE  OF  NEW  YORK,  \ 
Comity  of  {New  York),      ] **•  • 

{FRANK  CABB),  being  duly  sworn,  says  that  he  is  the  peti- 
tioner named  in  the  foregoing  petition;  he  has  read  the  said 
petition  and  knows  the  contents  thereof,  and  that  the  same  is 
true  of  his  own  knowledge  except  as  to  the  matters  therein  stated 
to  be  alleged  on  information  and  belief,  and  that  as  to  those 
matters  he  believes  it  to  be  true. 

{FBANK  CABB). 
Sworn  to  before  me,  this  \ 
(21sO  day  of  {Jvly,  1916.    j 
{THOMAS  JOHNS,) 
Notary  Public, 

{N.  Y.)  County. 

I  hereby  consent  to  become  the  Guardian  ad  Litem  of  {Mary 
Carr)  to  bring  the  action  herein  referred  to. 

{FBANK  CABB), 
STATE  OF  NEW  YORKi 

County  of  {New  York),      / ^^- • 

On  this  {21st)  day  of  {July,  1916)  before  me  personally 
appeared  {Frank  Carr),  to  me  known  and  known  to  me  to  be  the 
individual  described  in  and  who  executed  the  foregoing  consent 
and  he  duly  acknowledged  to  me  that  he  executed  the  same. 

{THOMAS  JOHNS), 

Notary  Public, 
{New  York)  County. 
STATE  OF  NEW  YORKl 

iSS  * 

County  of  {New  York) ,      I     " 

{FBANK  CABB),  being  duly  sworn,  deposes  and  says;  that 
he  resides  at  {No.  277  East  S7th  Street,  in  the  Borough  of  Marv- 
hattan.  City  of  New  York;)  that  he  is  the  {father)  of  the  above- 
named  infant  and  is  fully  eompeteoit  to  understand  and  protect 
the  rights  of  said  infant,  and  has  no  interest  adverse  to  that  of 
said  infant,  and  is  not  connected  in  business  with  the  attorney 
or  counsel  of  the  adverse  parties,  or  any  of  them.  That  he  is 
of  sufBcient  financial  ability  to  answer  to  the  said  infant  for  any 
damages  which  may  be  sustained  by  his  carelessness  or  negligence 
in  the  prosecution  of  such  suit,  and  is  worth  at  least  two  hundred 
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and  fifty  ($250.00)  dollars,  consisting  of  cash  and  household 
effects,  over  and  above  all  his  debts  and  liabilities  and  ^besides 
property  exempt  by  law  from  execution. 

{THOMAS  JOHNS,) 
Notary  Public, 

{New  York)  County, 


FORM  No.  33 


Order  Appointing  Guardian  Ad  Litem  —  Infant  Plaintiff  Over 

Fourteen 

At  a  Special  Term  {Part  II)  of  the  Supreme  Court,  held 
in  and  for  the  County  of  {New  JForfc),,  at  the  Cbunty 
Court  House,  {Borough  of  Mcmhcdtwn,  City  of  New 
York,)  on  the  (15th)  day  of  August,  1916. 

Hon.  {IRVING  LEHMAN), 

Justice. 


In  the  Matter  of  the  Application  for 
the  appointment  of  a  Guardian  ad 
Litem 

of 

{MABY  SAMPSON), 
An  Infant  over  the  age  of  fourteen 
years. 


Upon  reading  and  filing  the  annexed  petition,  affidavit,  con- 
aen-t,  and  on  motion  of  {Charles  Connor,)  attorney  for  petitioner, 
it  is 

OEDERED,  that  {Richard  KiUan)  be  and  {he)  hereby  is 
appointed  the  guardian  ad  litem  of  {Mary  Sampson),  an  infant, 
for  the  purpose  of  instituting  and  prosecuting  an  action  in  this 
Court,  in  behalf  of  said  infant,  to  recover  {damages  for  personal 
injuries  occasioned  through  negligence)  upon  the  cause  of  action 
set  forth  in  annexed  petition.  Fn+er 

{I.L.), 
J.  S.  C. 
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Infant  Plaintiff  —  Over  14  — Petition 


FOEM  No.  34 

Petition   for   Appointment    as    Guardian   Ad   Litem  —  by    Infant 

Plaintiff  Over  Fourteen 
SUPEEME    COURT, 
{New  York)  County. 


In  the  Matter  of  the  Application  for 
the  appointment  of  a  Guardian  ad 
Litem 

of 

{MARY  SAMPSON), 
An  Infant  over  the  age  of  fourteen 
years. 


To  the  Supreme  Court  of  the  State  of  'New  York : 

The  petition  of  {Mary  Sampson)  respectfully  shows  to  the 
Court : 

I.  That  your  petitioner  {Mary  Sampson,)  is  an  infant  over 
the  age  of  fourteen  years,  residing  with  {Ida  Sampson,  her 
mother,)  at  {No.  702  West  180th  Street,  Borough  of  Manhattan, 
New  Yorh  City.) 

II.  That  {she)  has  a  good  and  substantial  cause  of  action  {for 
damages  for  personal  injuries  sustained  on  or  about  the  {10th) 
day  of  {July,  1916),  by  reason  of  {being  struck  by  an  iron  rivet 
which  fell  upon  petitioner  from  the  elevated  railroad  structure 
on  Columbus  Avenue,  Borough  of  Manhattan,  City  of  New  York, 
while  petitioner  was  crossing  said  avenue  at  its  junction  with 
Broadway,  said  rivet  being  allowed  to  fall  by  workmen  engaged 
in  erecting  a  third  track  upon  said  elevated  structure  and  being 
then  in  the  employ  of  the  Steele  Construction  Company,  with- 
out any  fault  on  her  part,  and  through  the  negligence  of  said 
Steele  Construction  Company  and  its  agents,  servants  and 
employees, ) 

III.  That  {Richard  Kilian)  is  a  responsible  and  competent 
party  to  become  the  guardian  ad  litem  of  said  infant,  as  will  more 
particularly  appear  by  {his)  affidavit  hereto  annexed.. 

IV.  That  no  previous  application  has  been  made  for  the 
appointment  of  a  guardian  ad  litem  herein,  {except  that  an  appli- 
cation was  made  to  this  Court  by  Ida  Sampson,  mother  of 
petitioner,  for  her  appointment  as  guardian  ad  litem  of  petitioner. 
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and  said  application  was  denied  upon  the  ground  that  the  petition 
should  have  been  made  by  petitioner,  she  being  over  fourteen 
years  of  age,  and  not  by  her  mother.) 

Wherefore,  your  petitioner  respectfully  prays  this  Honorable 
Court,  for  an  order  appointing  (Bicha/rd  Kilian)  guardian  ad 
litem  of  (Mary  Sampson)  and  authorizing  and  empowering  (him) 
to  bring  and  prosecute  an  action  as  such  guardian  ad  litem  on 
behalf  of  said  infant  aaginst  said  defendant  (to  recover  damages 
for  the  said  injuries.) 

Dated,  (August  12,  1916.) 

(MARY  SAMPSON), 

Petitioner. 
STATE  OF  NEW  YOEK,  ]      . 

County  of  (New  Yorh),      J 

(MABY  SAMPSON,)  being  duly  sworn,  deposes  and  says: 
that  (s)he  is  the  petitioner  above  named;  that  (s)he  has  read 
the  foregoing  petition  and  knows  the  contents  thereof;  that  the 
same  is  true  to  'h(er)  own  knowledge,  except  as  to  the  matters 
therein  stated  to  be  alleged  on  information  and  belief,  and  that 
as  to  those  matters  (s)he  believes  it  to  be  true. 

(MABY  SAMPSON.) 

Sworn  to  before  me,  this       1 
(12!;/i)  day  of  (August,  1916.)  J 

(JAMES  ALLEN,) 

(Commissioner  of  Deeds,) 

(City  of  New  York.) 

I  hereby  consent  to  become  the  guardian  ad  litem  of  (Mary 
Sampson,)  an  infant  (over  the  age  of  fourteen  years). 

Dated,  (August  12,  1916.) 

(BICHABD  KILIAN.) 

STATE  OF  NEW  YOEK,  1  ^  . 

(City  of  New  York,)         J 

On  this  (12th)  day  of  (August,  1916),  before  me  personally 
came  the  above  named  (Richard  Kilian),  to  me  known  and  known 
to  me  to  be  the  person  described  in  and  who  executed  the  fore- 
going consent,  and  he  duly  acknowledged  to  me  that  he  executed 
the  same. 

(JAMES  ALLEN,) 
Commissioner  of  Deeds, 
(City  of  New  York.) 
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STATE  OF  NEW  YOKK,  T 

>ss  * 
{City  of  New  Yorlc,)       ]     " 

{RICHARD  KILIAN,)  being  duly  sworn,  deposes  and  says: 
that  he  is  the  (uncle)  of  (Mary  Sampson,)  an  infant,  (over) 
foiirteen  years  of  age,  who  resides  with  (her  mother  at  702  West 
ISOth  Street)  in  (the  Borough  of  Manhattwti,  City  of  New  York,) 
that  he  is  responsible  and  fully  competent  to  understand  and 
protect  the  rights  of  said  infant;  that  your  deponent  has  no 
interests  adverse  to  the  said  infant,  and  is  not  connected  in  busi- 
ness with  the  attorney  or  counsel  of  the  adverse  party  or  either 
of  them,  and  that  he  is  worth  two  hundred  and  fifty  dollars  over 
and  above  all  debts  and  liabilities  and  property  exempt  by  law 
and  levy  and  sale  on  execution. 

(RICHARD  KILIAN.) 
Sworn  to  before  me,  this 
(12th)  day  of  (August,  1916.) 
(JAMES  ALLEN,) 

(Commissioner  of  Deeds,) 

(City  of  New  York.) 


FORM  No.  35 


Notice  of  Application  for  Appointment  of  Guardian  Ad  Litem  for 
Resident  Infant  Defendants  Over  Fourteen  —  Foreclosure 

SUPEEME    COUET, 
(New  York)  County. 


(EDWIN  BALL,) 

Plaintiff, 
against 

(CHARLES  CARVER,  CORA   CAR- 
VER, DORA  CARVER,  and  others,) 

Defendants. 


PLEASE  TAKE  NOTICE  that  upon  the  petition  of  (Edwin 
Ball,)  verified  (March  14,  1916,)  a  copy  of  which  is  hereto 
annexed,  application  will  be  made  to  this  Court,  at  a  Special 
Term,  (Part  I)  thereof,  appointed  to  be  held  at  the  County  Court. 
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House,  in  (the  Borough  of  Manhattan,  City)  and  County  of 
(New  York,)  on  Monday,  the  (25th)  day  of  (March,  lai^,)  at 
(10:30)  o'clock  in  the  forenoon  of  that  day  or  as  soon  thereafter 
as  counsel  can  be  heard,  for  an  order  apipointing  some  competent 
and  suitable  person  guardian  ad  litem  of  the  above-named  infant 
defendants,  (Cora  Carver  and  Dora  Carver,)  and  directing  him 
to  appear  and  defend  this  action,  in  their  behalf,  and  for  such 
other  and  further  relief  as  may  be  just. 
Dated,  (March  14,  1916.) 

Yours,  etc., 

(BALL  &  BLACK), 

Attorneys  for  Plaintiff, 
(30  Nassau  Street,) 
(Manhattan  Borough,) 

(New  YorJc  City.) 

To  *[The  Knickerbocker  Trust  Co.,  General  Guardian  of  said 
infant  defendants,  Cora  Carver  and  Dora  Carver,]  and  (Anna 
Carver,  mother)  of  the  infant  defendants,  (Cora  Carver  and 
Dora  Carver,)  with  whom  they  severally  reside. 


FOEM  No.  36 


Petition  for  Application  for  Appointment  of  Gnardiaji  Ad  litem 
for  Kesident  Infant  Defendant  Over  Fourteen — Foreclosure 

SUPEEME  COUKT, 
(New  York)  County. 


(EDWIN  BALL,) 

Plaintiff, 
against 

(CHARLES   CARVER,   CORA    CAR- 
VER, DORA  CARVER,  and  others,) 

Defendants. 


To  the  Supreme  Court,  (New  York)  County. 

The  petition  of  (Edwin  Ball)  respectfully  shows: 

I.  That  he  is  the  plaintiff  in  the  above-entitled  action  and  one 

of  the  firm  of  (Ball  &  Black,)  plaintiff's  attorneys. 

*  Notiee  must  be  given  to  the  General  or  Testamentary  Guardian  of  the 
infant,  if  he  has  one,  and  to  the  infant  himself.  As  to  method  of  serving 
notice  on  infant,  see  §  426  C.  C.  P. 
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II.  That  this  action  is  brought  to  {foreclose  a  mortgage  upon 
certain  real  estate  situate  in  the  Borough  of  Manhattan,  City, 
County  and  State  of  New  Yorlc.) 

III.  That  the  above-named  defendants,  (Cora  Carver  and  Dora 
Carver,)  were  duly  personally  served  with  the  summons  and  com- 
plaint in  the  above-entitled  action  more  than  {twenty)  days  since. 
That  each  of  said  defendants  is  an  infant  over  the  age  of  four- 
teen years,  as  deponent  is  informed  and  verily  believes. 

IV.  That  all  of  said  infant  defendants  reside  with  their 
{mother,  Anna  Carver,  on  Serpentiiie  Road,  Bochelle  Park,  New 
Rochelle,  N.  Y.,)  and  none  of  said  infants  [has,  to  the  best  of 
depcJnent's  knowledge  and  information,  a  general  or  testamentary 
guardian  in  this  State.] 

V.  That  no  guardian  ad  Litem  has  been  appointed  herein  to 
appear  and  defend  this  action  in  behalf  of  said  infants,  or  any 
of  them. 

VI.  That  no  previous  application  has  ever  been  made  herein 
for  an  order  appointing  a  guardian  ad  Litem  for  any  of  said 
infants. 

WHEEEFOEE  said  plaintiff  prays  that  some  eompetettit  and 
suitable  person  be  appointed  guardian  ad  Litem  for  said  infant 
defendants,  and  be  authorized  and  directed  to  appear  and  defend 
this  action,  in  their  behalf,  and  for  such  other  and  further  relief 
as  may  be  just. 

Dated,  {March  14,  1916.) 

{EDWIN  BALL), 

Petitioner. 
{Ball  &  Black), 

Attorneys  for  Plaintiff, 
{No.  30  Nassau  Street,) 
{Manhattan  Borough,) 

{Neiu  York  City.) 


ss. 


STATE  OF  ISTEW  YORK,  \ 
County  of  {Neiu  York),       J  ' 

{EDWIN  BALL),  being  duly  sworn,  says:  That  he  is  the 
petitioner  herein;  that  he  has  read  the  foregoing  petition  and 
knows  the  contents  thereof ;  the  same  is  true  to  his  own  knowledge, 
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except  as  to  the  matters  therein  stated  to  be  alleged  upon  infor- 
mation and  belief  and  as  to  those  matters  he  believes  it  to  be  true. 

{^DWIN  BALL), 
Sworn  to  before  me,  this  \ 
{lUh  day  of  (March,  1916.)  J 

(LUCY  JUD80N,) 

ISTotary  Public,  '^o.  (29) 

{New  York)  County. 

*  Consent  of  Guaedian  ad  Litem  and  Affidavit  of  Ability 

TO  Answer 
I  hereby  consent  to  become  the  Guardian  ad  Litem  of  the  infant 
defendants  {Cora  Cajrver  and  Dora  Carver,)  in  the  above-entitled 
action. 

Dated,  {March  15,  1916.) 

{JOSEPH  T.  BRONSON). 

STATE  OF  JSTEW  YOKK,  1 
County  of  {New  YorJc),      J 

On  this  {15th)  day  of  {March,  1916)  before  me  personally  came 
{JOSEPH  T.  BRONSON),  to  me  known  and  known  to  me  to 
be  the  same  person-  described  in  and  who  executed  the  foregoing 
consent  and  he  duly  acknowledged  to  me  that  he  executed  the 
same. 

{LUCY  JUDSON), 

ISTotary  Public,  ISTo.  (29), 
{New  York)  County. 


ss. 


}' 


STATE  OF  NEW  YOEK, 
County  of  {New  York), 

(JOSEPH  T.  BRONSON),  being  daily  sworn,  says: 
That  he  resides  in  (New  Rochelle,  Westchester  County,  State 
of  New  York).  That  he  is  an  Attorney  and  Counsellor  at  Law 
of  this  Court,  and  is  fully  competent  to  understand  and  protect 
the  rights  of  (Cora  Carver  and  Dora  Carver,)  the  infant  defend- 
ants above  named  and  has  no  interest  adverse  to  that  of  said 
infants  or  any  of  them,  and  is  not  connected  in  business  with  the 
attorneys  or  counsellors  of  the  adverse  parties  or  any  of  them, 
or  of  any  co-defendants  having  an  interest  adverse  to  that  of 

*  To  be  attached  to  order  of  appointment  when  submitted  for  signature. 
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said  infants.  That  lie  is  of  •sufficient  ability  to  answer  to  the 
said  infants  for  any  damages  which  may  be  sustained  by  his 
negligence  or  misconduct  in  defense  of  this  suit,  and  is  worth 
over  {Two  Thousand  Dollars)  over  and  above  all  his  debts  and 
liabilities,  and  besides  property  exempt  by  law  from  execution, 
(and  that  his  property _  consists  of  stock  and  cash  in  Trust 
Company) . 

^ulT^^'S'Z  me.) }  f^"™™  ^-  ^^°««^). 

{LUOY  JUDSON), 

Notary  Public,  ISTo.  (29), 

(New  York)  County. 


FORM  No.  37 


*Order  Appointing  Guardian  Ad  Litem  for  Resident  Infant  Defend- 
ants Over  Fourteen  —  Foreclosure 

At  a  Special  Term,  (Part  I,)  of  the  Supreme  Court 
held  in  and  for  the  County  of  (New  York)  at 
the  County  Court  House,  (Borough  of  Manhat- 
tan, City  of  New  York,)  on  the  (2^th)  day  of 
(March,  1916.) 
Peesent : 

Hon.  (JOSEPH  E.  NEWBURGER), 

Justice. 


(EDWIN  BALL,) 

Plaintiff, 
against 

(CHARLES  CARVER,  and  others,) 

Defendants. 


On  reading  and  filing  the  petition  of  (Edwin  Ball,)  verified 
(March  14,  1916)  for  the  appointment  of  some  competent  and 
suitable  person  as  Guardian  ad  Litem  for  the  infant  defendants, 
(Cora  Carver  and  Dora  Carver,)  together  with  proof  of  service 

*  The  guardian  ad  litem  cannot  receive  any  property  until  he  gives  a  bond 
to  the  infant  in  such  penalty  as  the  court  directs,  not  less  than  twice  the 
value  of  the  property  to  be  received  as  prescribed  by  §  475,  Code. 
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of  due  notioe  of  application-  for  this  order  on  (Arma  Carver,  th& 
mother)  of  the  said  infant  defendants,  she  being  the  person  with 
whom  (they  severally^)  reside;  and  upon  said  infants  personally 
and  on  the  (Enicherboeher  Trust  Comtpaoiy,  General  Guardian) 
of  said  infants, 

AND  after  hearing  {Stone  &  Avery,)  Counsel  for  the 
(Kniclcerhocker  Trust  Company,  the  General  Guardian)  of  the 
said  infants; 

AITD  the- Court  having  nominated  {Joseph  T.  Bronson),  to  be 
Guardian  ad  Litem  herein  for  said  infant  defendants; 

NOW  upon  reading  and  filing  the  annexed  consent  of  the  said 
{Joseph  T.  Bronson,)  duly  acknowledged  and;  proof  •by  his  affida- 
vit verified  {March  15,  1916,)  that  said-  {Joseph  T.  Bronson) 
is  a  competent  and  responsible  person ;, 

AND  on  motion  of  {BM  &  Black,)  Plaintiff's  Attorneys,  • 

IT  IS  ORDERED  that  {Josephi  T.  Bronsore,)  -be  and  he  hereby 
is  appointed  Guardian  ad.  Litem  for  the  infant  defendants  {Cora 
and  Dora  Carver,)  and  authorized  and  directed  to  appear  and 
defend  this  action  in  their  behalf. 

Eater, 

(/.  E.  N.) 
■ —  J.  S.  C. 

FORM  No.  38 

*Notice  to  Guardian  of  Application  for  the  Appointment  of  Guardian 

Ad  Litem  for  Besident  Infant  Defendant  Under 

Fourteen  —  Partition 

SUPREME   COURT, 
{New  York)  County. 


{JOHN  DOE,) 

Plaintiff, 
against 

{RICHARD  ROE)  and  {WILLIAM 
SMITH,)  an  infant  under  the  age 
of  fourteen  years, 

Defendants. 


PLEASE  TAKE  NOTICE,  that  upon  the  annexed  petition  of 
{Allen  Peters),  verified  the  {16th)  day  of  {August,  1915)  an 
application  will  be  made  to  this  Court  at  Special  Term,  {Part  I) 
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thereof  to  be  held  at  the  County  Court  House  in  (the  BorougTi 
of  Mamhattcm,  City  of  New  York)  on  the  (21st)  day  of  (August, 
1915)  at  (10:30)  a.  m.  or  as  soon  thereafter  as  counsel  can  be 
heard  far  an  order  appointing  a  proper  and  suitable  person  as 
gtbardian  ad  litem  of  (WUliann  Srmth,)  the  infant  defendant 
above  named,  directing  him  to  appear  and  defend  the  action  in 
behalf  of  said  infant. 

Dated,  (New  York,  August  17,  1915.) 

(ALLEN   PETERS), 

Attorney  for  Plaintiff, 

(35  Nassau  Street), 
To  (New  York  City). 

*(Oli/ve  Smith,)  General  (or  Testamentary) 
Guardian  of  (William  Smith),] 
(Frank  Smith,  father  of  Williatm  Smith,) 
(12  West  ^2nd  Street,) 

(New  York  City.) 
(James  Wilson,)  the  person  designated  by  order  made  by  Mr. 
Justice  (Lehman)  and-  entered  in  the  office  of  the  Clerk  of  (New 
York)  County  on  (August  2,  1915,)  upon  whom  process  sbould 
be  served  in  this  action  on  behalf  of  said  infant. 


FORM  No.  39 

Petition  for  Appointment  of  Guardian  Ad  Litem  for  Resident  Infant 
Defendants  Under  Fourteen  —  In  Partition 

SUPREME    COURT, 
(New  York)  County. 


(./OHN  DOE,) 

Plaintiff, 
against 

(EICHA'RD  ROE)  and  (WILLIAM 
SMITH,)  an  infant  under  the  age  of 
fourteen  years. 


Defendants. 


To  the  Supreme  Court  of  the  State  of  New  York : 

The  petition  of  (Allen  Peters)  shows: 

First:     That  he  is  the  attorney  for  the  plaintiff  in  this  action, 

*  Notice  must  be  given  to  the  General  or  Testamentary  Guardian  of  the 
infant,  if  he  has  one  within  this  State;  or  if  he  has  none,  and  is  within  this 
State,  to  the  person  with  whom  he  resides,  §  471,  Code. 

10 
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whicli  is  brought  for  the  partition  of  lands  in  the  County  of  {New 
York,)  described  in  the  complaint,  or  a  sale  thereof  if  partition 
cannot  be  had. 

Second:  The  summons  and  complaint  herein  were  duly  filed 
in  the  office  of  the  Clerk  of  the  County  of  {New  Yorh)  on  the 
{10th)  day  of  {June,  1915,)  and  {the  cbmended  summoms  amd 
comiplaint  herein  were  duly  filed  in  said  cleric's  office  on  the  21sfl 
day  of  June,  1915.) 

Third:  That  the  defendant,  {William,  Smith) ^  is  an  infant  of 
{three)  years  of  age  on  the  {20th)  day  of  {December,  1914,) 
and  that  due  personal  service  of  the  summons  within  the  State 
was  made  upon  said  infant  by  delivering  a  true  copy  of  same  to 
his  {father,  Fromik  Smith,)  on  the  {10th)  ,A.&j  of  {August,  1915,) 
as  appears  by  the  affidavit  of  service  made  by  {James  Dunn,) 
verified  the  {11th)  day  of  {August,  1915,)  and  heretofore  filed 
herein. 

That  this  court  in  the  interest  of  said  defendant,  {William 
Smith,)  made  an  order  dated  the  {2d)  day  of  {August,  1915,) 
requiring  that  a  copy  of  the  summons  in  this  action  be  also  de- 
livered in  behalf  of  said  infant  defendant  to  {James  Wilson,) 
designated  in  said  order,  and  that  on  the  {11th)  day  of  {August, 
1915,)  service  as  provided  in  said  order  was  made  on  said  {James 
Wilson)  as  appears  by  the  affidavit  of  service  of  {James  Dunn,) 
verified  the  {12th)  day  of  {August,  1915,)  and  -hereto  filed 
herein. 

Fourth :  That  the  approximate  value  of  the  interest  of  said 
infant  defendant  {William  Smith,)  is  {ten  thousand  five  hun- 
dred) dollars. 

Fifth:  That  said  infant  defendant  now  resides  with  his 
{fatheir,  Frank  Smith,)  at  {No.  42  West  42c?.  Street  in  the 
Borough  of  Manhattan,  City  of  New  York,)  and  [has  not,  to  the 
best  of  the  knowledge  and  information  of  this  deponent,  any  gen- 
eral or  testamentary  guardian  in  this  State.] 

Sixth :  That  no  previous  application,  by  any  person,  on  behalf 
of  said  infant,  for  the  appointment  of  a  guardian  ad  litem  has 
been  made. 

AVHEEEFOKE,  the  plaintiff  asks  that  some  competent  and 
suitable  person  be  appointed  guardian  ad  litem  for  said  defend- 
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ant  (WiUiam  Smith,)  and  -be  authorized  and  directed  to  appear 
and  defend  this  action  in  his  interest  and  behalf,  and  for  such 
other  and  further  relief  as  may  to  the  Court  seem  just  and 
proper. 

Dated,  (New  York,  August  15,  1915.) 

(ALLEN  PETERS,) 

Petitioner. 


STATE  OF  NEW  YORK,  1 

>-ss.: 


County  of  (Neiv  York), 

{Allen  Peters,)  being  duly  sworn,  says  that  he  is  the  petitioner 
above  named  j  that  he  has  read  the  foregoing  petition  and  knows 
the  contents  thereof;  that  the  same  is  true  to  the  knowledge  of 
deponent,  except  as  to  matters  therein  stated  to  be  alleged  upon 
information  and  belief,  and  that  as  to  those  matters  he  believes 
it  to  be  true. 

(ALLEN  PETERS.) 
Sworn  to  before  me,  this  1 

(15th)  day  of  (August,  1915.)  J 

(HARRY  BEDELL,) 
Notary  Public, 

(New  York)  County. 
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FORM.  No.  40 

*Order  Appointing  Guardian  Ad  Litem  for  Resident  Infant  Defendants 
Under  Fourteen  —  In  Partition 

At  a  Special  Term,  (Part  I,)  of  the  Supreme  Court  of  the 
State  of  New  York,  held  in  and  for  the  County  of 
(New  YorTc,)  at  the  County  Court  House,  in  {the 
Borough  of  Manhattan,  City  of  New  York,)  on  the 
(1st)  day  of  (September,  1&15.) 

PRESENT : 

Hon.  (EDWARD  C.  WHITAKER), 

Justice. 


(JOHN  DOE,) 

Plaintiff, 

against 

(RICHARD  ROE)  and  (WILLIAM 
SMITH,)  an  infant  under  the  age  of 
fourteen  years, 

Defendants. 

On  reading  and  filing  the  petition  of  (Allen  Peters,)  verified 
the  (15th)  day  of  (August,  1915,)  and  the  papers  thereto  an- 
nexed, and  upon  the  summons  and  complaint  (and  amended  sum- 
mons and  complaint)  filed  in  the  office  of  the  Clerk  of  the  County 
of  (New  Yorlc)  on  the  (10th)  day  of  (June,  1915,)  (amd  the  21st 
day  of  June,  1915,  resp^tvvely,)  whereby  it  appears,  among  other 
things,  that  this  action  is  brought  for  the  purpose  of  obtaining 
partition  of  certain  real  property  and  premises  situated  in  (the 
Borough  of  Manhattan,  City,  County  and  State  of  New  Yorlc,) 
for  the  sale  thereof,  and  a  division  of  the  proceeds  of  such  sale 
among  the  owners  thereof,  according  to  their  rights;  for  an 
adjudication  of  the  rights  of  the  parties  to  this  action  in  the  said 
real  property  and  premises,  and  for  an  adjudication  that  only  the 
defendant  (Richard  Roe)  have  any  right,  title  or  interest  or  law- 
ful claim  in  and  to  said  real  property,  or  any  part  thereof,  as  more 

*  The  guardian  ad  litem  must,  before  he  enters  upon  the  execution  of  his 
duties,  file  a  bond  to  the  People  of  this  State  in  a  sum  fixed  by  the  Court  in 
the  form  prescribed  by  §  1536,  Code,  even  though  he  is  the  general  guardian 
of  the  infant. 
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fully  set  forth  in  said  complaint;  that  the  defendant,  (William 
Smith,)  is  an  infant  under  the  age  of  fourteen  years,  and  is  a 
resident  of  the  State  of  New  York ;  together  with  proof  of  service 
of  due  notice  of  the  application  for  this- order  upon  (Frank  Smith, 
the  father)  tif  said  infant,  with  whom-he  resides  and  upon  (James 
Wilson,)  the  person  duly  designated  by  an  order  heretofore  made 
herein,  on  whom  process  should  be  served  in  this  action  upon 
behalf  of  said  infant ; 

And  the  Court  having  nominated^  (Charles  E.  Hewson)  to  be 
Guardian  ad  litem,  for  said  infant  defendant, 

NOW  upon  reading  and  filing  the  annexed  consent  of  ( Charles 
E.  Hewson,)  duly  acknowledged,  and  proof  by  his  affidavit,  also 
hereto  annexed,  that  he  is  a  competent  and  responsible  person; 

And  upon  motion  of  (Allen  Peters,)  attorney  for  the  plaintiff, 

IT  IS  OEDEEED,  that  the  said  (Charles  E.  Hewson)  be,  and 
he  hereby  is,  appointed  Guardian  ad  litem  for  the  said  infant 
defendant,  (Williatn  Smith,)  for  the  purposes  of  this  action,  and 
authorized  to  appear  and  defend  this  action  for  the  said  infant 
defendant  as  such  Guardian  ad  litem  upon  his  filing  a  bond  to  the 
People  of  the  State  of  New  York  in  due  form  of  law  in  the  penal 
sum  of  (one  thousand)  dollars  executed  by  him,  with  one  sufiicient 
surety,  to  be  approved  by  the  Court,  or  a  Justice. 

Enter, 

(E.  C.  W.) 

J.  s.  c. 
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FOBJI  No.  41 

Order  Appointing  Guardian  Ad  Litem  for  Nonresident  Infant 
Defendants  Conditionally  —  In  Partition 

At  a  Special  Term,  {Part  II,)  of  the  Supreme  Court  of 
the  State  of  New  York,  held  in  and  for  the  County  of 
(New  York,)  at  the  County  Court  House  {therein,) 
on  the  {1st)  day  of  {Septembef,  1909.) 
PEESENT : 

Hon.  {EDWARD  B.  AMEND,) 

Justice. 


{JOSEPHINE  W.  TAYLOR,) 

Plaintiff, 
against 

{ALICE  W.  EMMET,)  [full  names  of 
all  parties  defendant  should  be  set 
forth]. 

Defendants. 


On  reading  and  filing  the  affidavit  of  {John  F.  Charlton,)  veri- 
fied the  {1st)  day  of  {September,  1909,)  and  the  papers  thereto 
annexed,  and  upon  the  summons  and  complaint  filed  in  the  oflice 
of  the  Clerk  of  the  County  of  {New  York,)  on  the  {ith)  day  of 
{August,  1909,)  whereby  it  appears,  among  other  things,  that  this 
action  is  brought  for  the  purpose  of  obtaining  partition  of  certain 
real  property  and  premises  situated  in  {the  Borough  of  Manhat- 
tan, City,)  County  and  State  of  New  York,  or  for  the  sale  thereof, 
and  a  division  of  the  proceeds  of  such  sale  among  the  o^vners 
thereof,  according  to  their  rights;  for  an  adjudication  of  the  rights 
of  the  several  parties  to  this  action  in  the  said  real  property  and 
premises,  (and  for  am.  adjudication  that  a  certain  instrumpnt, 
dated  October  26th,  1903,  purporting  to  be  the  Last  Will  and 
Testament  of  Caroline  E.  Johnson,  deceased,  and  containing  an 
alleged  devise  of  said  real  property,  is  void  amd  of  no  effect,  and 
that  the  same  be  set  aside;)  and  for  an  adjudication  that  none  of 
the  defendants,  other  than  the  defendants  {Alice  W.  Emmet  and 
Fanny  L.  Johnson)  have,  or  has  either  of  them,  any  right,  title  or 
interest  or  lawful  claim  in  and  to  said  real  property,  or  any  part 
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thereof,  as  more  fully  set  forth  in  said  complaint ;  that  the  defend- 
ants [name  them] ,  are  infants  under  the  age  of  twenty-one  years, 
and  are  non-residents  of  the  State  of  New  York,  but  reside  with- 
out the  State  of  New  York,  in  the  (State  of  Massachusetts,)  as 
more  fully  set  forth  in  said  affidavit  of  (John  F.  Charlton,)  and 
have  no  general  or  testamentary  guardian  within  this  State: 

And  on  reading  and  filing  the  consent  of  (Richard  M.  Martin,) 
Esq.,  duly  acknowledged,  and  his  affidavit,  duly  verified,  whereby 
it  appears,  among  other  things,  that  he  is  an  attorney  and 
counsellor  of  this  court,  fully  competent  to  understand  and  pro- 
tect the  rights  of  said  infant  defendants,  and  has  no  interest 
adverse  to  that  of  the  said  infants,  and  is  not  connected  in  busi- 
ness with  the  attorneys  or  counsel  of  any  of  the  parties  to  this 
action,  and  is  of  sufficient  ability  to  answer  to  the  said  infant 
defendants  for  any  damages  sustained  by  his  negligence  or  mis- 
conduct of  this  action ; 

N"ow,  on  motion  of  (Strong  &  Cadwalader,)  attorneys  for  the 
plaintiff,  it  is 

OKDEEED,  that  (Richard  M.  Martin,}  Esq.,  an  attorney  and 
counsellor-at-law,  be,  and  hereby  is,  designated  as  guardian 
ad  litem  for  each  of  the  said  infant  defendants,  [name  them] 
unless  the  said  infant  defendants,  or  someone  in  their  behalf,  pro- 
cure such  a  guardian  to  be  appointed,  as  prescribed  by  sections 
471  and  472'  of  the  Code  of  Civil  Procedure,  within  ten  days  after 
the  deposit  in  the  post-office  of  the  (City  of  New  York)  and 
service  of  copies  of  this  order,  as  hereinafter  directed ;  and  it  is 

FURTHER  ORDERED,  that  service  of  this  order  may  be 
made  upon  each  of  the  said  infant  defendants  respectively  by 
depositing  a  copy  thereof  in  the  (general)  post-office  in  the 
(Borough  of  Manhattan,  City  of  New  York,)  contained  in  a 
securely  closed  post-paid  wrapper  and  directed  respectively  to  the 
said  infant  defendants  at  their  respective  places  of  residence,  to 
wit:  [set  forth  specifically  the  addresses  to  which  the  order  is  to 
be  sent  hj  mail],  and  that  a  copy  of  this  order  be  served  within 
the  State  personally  upon  the  said  (Richard  M.  Martin,)  Esq., 
hereby  appointed  guardian  ad  litem  of  said  infant  defendants. 

Enter, 

(S.  B.  A.,) 

J.  S.  C. 
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FORM  No.  42 
*  Consent  and  Affidavit  of  Guardian  Ad  Litem 

SUPEEME    COUET, 
(New  York)  County. 

(JOSEPHINE  W.  TAYLOR,) 

Plaintiff, 
against 

{ALICE  W.  EMMET,  and  others,) 

Defendants. 


I  hereby  consent  to  become  guardian  ad  litem  of  [name  them] , 
infant  defendants  in  the  above-entitled  action. 
Dated,  {New  York,  September  2,  1909.) 

{RICHARD  M.  MARTIN.) 
STATE  OF  NEW  YOEK,        1 
{City  and)  County  of  {New  York,)  f 

On  this  {2nd  day  of  {September,  1909,)  before  me  personally 
came  {Richard  M.  Martin,)  to  me  known  and  known  to  me  to  be 
the  person  who  executed  the  foregoing  consent,  and  duly  acknowl- 
edged that  he  executed  the  same. 

{B.  L.  PL  ATT,) 

{C onnmissioner  of  Deeds,) 

{City  of  New  York.) 

STATE  OF  NEW  YOEK,        1 
{City  and)  County  of  {New  York,)  J 

{Richard  M.  Martin,)  being  duly  sworn,  says:  That  he  resides 
at  (21  East  16th  Street,  Flatbush,  Borough  of  Brooklyn,  City  of 
New  York,)  and  is  an  attorney  and  counsellor  of  this  court,  and 
is  fully  competent  to  protect  the  rights  of  [name  them],  the 
infant  defendants  above  named ;  that  he  has  no  interest  adverse  to 
that  of  any  of  said  infants,  and  is  .not  connected  in  business  with 
the  attorneys  or  counsel  of  any  of  the  parties  to  this  action,  and  is 
of  sufficient  ability  to  answer  to  the  said  infant  defendants  and 
each  of  them  for  any  damage  which  may  be  sustained  by  his 

*  To  be  attached  to  order  of  appointment  when  submitted  for  signature. 
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negligence  or  misconduct  in  the  defense  of  this  action,  and  is 
worth  the  sum  of  (one  thousand)  dollars  over  and  above  all  debts 
and  liabilities,  besides  property  exempt  by  law  from  execution. 

{RICHARD  M.  MARTIN.) 
Sworn  to  before  me,  this         1 
{2nd)  day  of  {September,  1909.)  i 

{B.  L.  PLATT,) 

{Commissioner  of  Deeds,) 

{City  of  New  York.) 


FOEM  No.  43 


Afladavit  on  Application  for  Conditional  Appointment  of  Guardian 
Ad  Litem  for  Nonresident  Infant  Defendants  —  In  Partition 

SUPREilE    COURT, 
{Neyj  York)  County. 


{JOSEPHINE  17.  TAYLOR,) 

Plaintiff, 
against 

{ALICE  W.  EMMET  and  others,) 

Defendants. 

STATE  OF  ]STEW  YORK,  ] 


County  of  {New  York), 

{JOHN  F.  CHARLTON,)  being  duly  sworn,  deposes  and  says 
that:  he  is  an  attorney  and  counsellor-at-law,  and  {managing  clerk 
in  the  office  of  Stropig  &  Cadwalader,)  attorneys  for  the  plaintiff 
in  the  above-entitled  action,  which  is  brought  for  the  purpose  of 
obtaining  a  partition  of  certain  real  property  and  premises  situ- 
ated in  the  {Borough  of  Manhattan,  City,)  County  and  State  of 
IN'ew  York,  or  for  sale  thereof  and  a  division  of  the  proceeds  of 
such  sale  among  the  owners  thereof,  according  to  their  rights; 
for  an  adjudication  of  the  rights  and  interest  of  the  several  parties 
to  this  action  in  the  said  real  property  and  premises ;  {and  for  an 
adjudication  that  a  certain  instrument,  dated  October  26th,  1903, 
purporting  to  he  the  Last  Will  and  Testament  of  Caroline  E. 
Johnson,  deceased,  and  contavning  an  alleged  devise  of  said  real 
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property  amd  premises,  is  void  and  of  no  effect,  and  thai  the  same 
he  set  aside,)  and  for  an  adjudication  that  none  of  the  defendants, 
other  than  the  defendants  (Alice  W.  Emmet)  and  {Famny  L. 
Johnson)  have,  or  has  any  of  them,  any  right,  title,  interest  or 
lawful  claim  in  and  to  said  real  property,  or  any  part  thereof. 

That  as  deponent  is  informed  and  believes,  and  as  appears  by 
the  duly  veri|ied  complaint  heretofore  filed  herein,  and  the  affi- 
davit of  the  plaintiff,  verified  the  (24i/i)  day  of  {August, 
1909,)  and  of  {Arthur  W.  Andrews,)  verified  the  {20th)  day  of 
{August,  1909,)  and  filed  herein  on  the  (31sQ  day  of  {August. 
1909,)  the  defendants  [name  infant  defendants,]  are  infants 
under  the  age  of  twenty-one  years  and  are  non-residents  of  the 
State  of  ISTew  York,  but  severally  reside  as  -follows :  [name  and 
residence  of  each  infant  defendant] . 

Deponent  further  says,  on  information  and  belief,  that  none  of 
the  said  infants  has  any  general  or  testamentary  guardian  within 
this  State;  that  the  interests  of  all  of  said  infant  defendants  are 
{contingent,)  arising  out  of  {the  devise  contained  in  the  said 
alleged  Last  Will  and  Testament  of  Caroline  E.  Johnson, 
deceased,)  which  is  {sought  to  he  set  aside)  by  this  action ;  and  that 
the  nature  of  their  interests  are  identical,  and  that  they  can  be 
properly  represented  in  this  action  by  one  guardian  ad  litem 
appointed  to  appear  for  all  of  them. 

Plaintiff  therefore  asks  that  this  court  make  an  order  designat- 
ing and  appointing  some  suitable  person  to  be  guardian  ad  litem 
of  each  and  all  the  above-named  infant  defendants  for  the  purpose 
of  this  action,  unless  the  said  infants,  or  some  one  in  their  behalf, 
procure  such  guardian  to  be  appointed  as  prescribed  by  sections 
471  and  472  of  the  Code  of  Civil  Procedure,  within  a  specified 
time,  after  the  service  of  a  copy  of  said  order  to  be  stated  therein, 
and  that  the  court  give  special  directions  in  said  order  respecting 
the  service  thereof. 

That  no  other  application  herein  for  the  appointment  of  a 
guardian  ad  litem  for  the  said  infant  defendants  has  been  made. 

{JOHN  P.  CHARLTON.) 
Sworn  to  before  me,  this 
{1st)  day  of  {September,  1909.) 
{HARRY  M.  AUSTIN,) 

Notary  Public, 

{Queens)  County. 
{Certificate  filed  in  {New  Yorh)  County). 
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FORM  No.  44 

Affidavit  on  Application  to  Have  Conditional  Appointment  of  Guard- 
ian Ad  Litem  of  Non-resident  Infant  Defendants  Made  Absolute 
—  In  Partition 

SUPEEME    COUET, 

{New  York)  County. 


(JOSEPHINE  W.  TAYLOR,) 

Plaintiff, 
against 

{ALICE  If.  EMMETT  and  others,) 

Defendants. 


STATE  OE  NEW  YOEK,  "i 
County  of  {New  York),      J 

{JOHN  F.  CHARLTON,)  being  duly  sworn,  says: 

That  he  is  an  attorney  and  counsellor-at-law,  {and  managing 
clerk  in  the  office  of  Strong  &  Cadwalader,)  attorneys  for  the 
plaintiff  in  the  above-entitled  action. 

That  on  the  {second)  day  of  {September,  1909,)  the  order  of 
which  a  copy  is  hereto  annexed,  was  duly  entered  and  filed,  to- 
gether with  the  petition,  consent,  acknowledgment  of  consent  and 
affidavit  therein  referred  to  in  the  office  of  the  Clerk  of  the  County 
of  {Neiu  York.) 

That  on  the  {third)  day  of  {September,  1909,)  a  copy  of  said 
order  was  duly  served,  pursuant  thereto,  upon  the  infant  defend- 
ants [name  them]  by  depositing  a  copy  thereof  in  the  general 
post-office  in  the  {Borough  of  Manhattan,  City  of  New  York,)  con- 
tained in  a  securely  closed  post-paid  wrapper  and  directed  respect- 
ively to  the  said  infant  defendants  at  their  respective  places  of 
residence,  according  to  the  directions  stated  in  said  order,  as  more 
fully  appears  by  the -affidavit  of  {Walter  Langlotz,)  duly  verified 
the  {eighth)  day  of  {September,  1909,)  and  hereto  annexed;  and 
that  pursuant  to  the  said  order,  a  copy  thereof  was  duly  and  per- 
sonally served,  within  this  State,  upon  {Richard  M.  Martin^) 
guardian  ad  litem  of  said  infants,  and  more  than  double  the  time 
specified  in  the  said  order,  to  wit:  more  than  {twenty)  days  have 
elapsed  since  the  service  of  said  order  by  mail  upon  the  said  infant 
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def endants ;  and  that  neither  of  said  infant  defendantsj  nor  any- 
one or  more  of  them,  nor  any  person  in  their  or  either  of  their 
behalf,  has  procured  or  applied  for  the  appointment  of  a  guardian 
ad  litem  for  said*  infant  defendants,  or  either  or  any  of  liheim,  as 
prescribed  in  Sections  471  -and  472  of  the  Code  of  Civil  Pro- 
cedure, to  the  best  of  deponent's  knowledge,  information  and 
belief. 

That  no  previous  application  has  been  made  for  the  order  now 
asked  for. 

Plaintiff  asks  that  an  order  be  made  making  the  order  entered 
herein  on  the  {2nd)  day  of  {September,  1909,)  appointing 
{Richard  M.  Martin)  guardian  ad  litem  of  said  infant  defendants 
conditional  absolute  and  that  said  {Richard  M.  Martin)  be  ap- 
pointed guardian  ad  litem  of  said  infant  defendants  for  the  pur- 
poses of  this  action  and  authorized  to  appear  and  defend  this  action 
for  them  as  such  Guardian  ad  litem  upon  his  giving  a  bond  with 
sufficient  surety  as  required  by  law.  , 

{JOHN.  F.  CHARLTON.) 

Sworn  to  before  me,  this  {29th) 
day  of  {September,  1909). 

{HARRY  HARVEY), 

Notary  Public, 
{New  Yorh)  County,  JS^o.  (172). 
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FOUM  No.  45 

Order  Making  Conditional  Appointment  of  Guardian  Ad  Litem  for 
Non-resident  Infant  Bef endants  Absolute  —  In  Fartitiion 

At  a  Special  Term,  (Part  II,)  of  the  Supreme  Court  of 
the  State  of  N"ew  York,  held  in  and  for  the  County 
of  {New  York)  at  the  County  Court  House  in  said 
County  on  the  {'2nd)  day  of  {October,  1909.) 
PRESEJiTT : 

Hon.  {M.  Warley  Platzeh,) 

Justice. 


{JOSEPHINE  W.  T AY  LOB,) 

Plaintift', 
against 

{ALICE  W.  EMMETT  and  others,) 

Defend'ants. 

Upon  the  order  entered  herein  on  the  {second)  day  of  {Sep- 
tember, 1909,)  and  upon  all  the  papers  upon>  which  the  same  was 
granted,  designating  and  appointing  {Bichard  M.  Martin)  guar- 
dian ad  litem  for  the  infant  defendants  [name  them],  unless  the 
said  infant  defendants,  or  some  one  in  their  behalf  should  procure 
a  guardian  ad  litem  to  be  appointed,  as  prescribed  in  Sections'47l 
and  472  of  the  Code  of  Civil  Procedure  within  {ten)  days  after 
the  service  of  a  copy  of  said  order,  as  therein  directed,  and  upon 
reading  and  iiling  the  affidavits  of  {John  F.  Carltork,)  duly  veri- 
fied the  {twenty-ninth)  day  of  {September,  1909,)  of  {Walter 
Langlotz)  duly  verifi'ed  the  {eighth)  day  of  {September,  1909,) 
showing  due  service  of  said  order  upon  the  persons,  and  as  therein 
directed,  and  that  neither  of  said  infant  defendants,  nor  any  one 
or  more  of  them,  nor  any  person  in  their  or  either  of  their  behalf, 
has  procured  or  applied  for  the  appointment  of  a  guardian  ad 
litem  for  said  infant  defendants,  or  either  or  any  of  them,  within 
the  time  limited  in  said  order,  and  within  double  the  time  limited 
in  said  order,  as  specified  by  law  for  service  of  papers  by  mail, 
and  which  said  time  and  double  time  has  now  expired,  an'd  upon 
the  consent  heretofore  filed  of  the  said  {Bichard  M.  Martin,) 
duly  acknowledged  and  proof  by  his  affidavit,  also  heretofore  filed, 
that  he  is  a  competent  and  responsible  person; 
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And  upon  naotion  of  {Strong  &  Cadwalader,)  attorneys  for  the 
plaintiff, 

IT  IS  ORDERED  that  the  said  order  so  entered  on  the  {sec- 
ond) day  of  {September,  1909,)  designating  and  appointing  the 
said  {Richard  M.  Martin,)  guardian  ad  litem  of  the  said  infant 
defendants  [name  them]  be  and  the  same  hereby  is  made  absolute, 
and  that  the  said  {Richard  M.  Martin,)  be,  and  he  hereby  is, 
appointed  guardian  ad  litem  for  the  said  infant  defendants  for 
the  purposes  of  this  action,  and  authorized  to  appear  and  defend 
this  action  for  the  said  infant  defendants  as  such  guardian  ad 
litem  upon  his  filing  a  bond-  in  due  form  of  law  in  the  penal  sum 
of  [Five  Thousand]  Dollars  executed  by  him,  with  one  sujfScient 
sureiy,  to  be  appraved  by  the  Court,  or  a  justice  thereof. 

Enter, 

{M.  W.  P.,) 

J.  S.  C. 


NOTICE  OF  APPEARANCE 


FORM  No.  46 
*General  Notice  of  Appearance  and  Demand 


SUPEEME    COURT, 
{New  YorTc)  County. 


{JOHN  JONES,) 

Plaintiff, 
against 


{JOHN  DOE,) 

Defendant. 


Sir: 

PLEASE  TAKE  NOTICE,  that  the  defendant  {John  Doe), 
above  named  hereby  appears  in  the  above  entitled  action,  and  that 
I  am  retained  as  attorney  for  the  said  defendant  in  this  action, 
and  hereby  demand  that  a  copy  of  the  complaint  and  of  all  other 
papers  in  this  action  be  served  on  me  at  my  office  {No.  15  William 
street),  {Borough  of  Manhattan,  City  of  New  York). 
Dated  {May  12,  1914). 

Tours,  etc., 
{EZBA  WILLIAMS), 

Attorney  for  Defendant, 
Office  and  Post  Office  Address, 

{No.  15  William  Street), 
{Borough  of  Manhattan) , 

{City  of  Neio  York). 
{WILLIAM  REILLY),  Esq., 
Attorney  for  Plaintiff, 
{No.  27  Pine  Street), 

{New  York  City). 

*  For  notice  of  appearance  and  waiver  in  foreclosure,  see  p.  737. 
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FORM  No.  47 
Notice  of  Appearance  (Special) 


SUPEEME    COUET, 
{New  York)  County. 


{JOHN  DOE,) 

Plaintiff, ' 
against 

{RICHARD  ROE,) 

Defendant. 

Sir: 

PLEASE  TAKE  NOTICE  that  I  appear  on  behalf  of  {Rich- 
ard Roe),  as  his  counsel  for  the  purpose  and  only  for  the  purpose 
of  {moving  to  set  aside  the  service  of  the  summons  and  complaint 
herein  upon  the  said  Richard  Roe),  and  that  the  said  {Richard 
Roe)  does  not  appear  generally  in  this-  atrtion. 
Dated  {August  31,  1914). 

{THEODORE  CEA8AR), 

Defendant's  Attorney, 
OfSoe  and  P.  O.  Address, 
{No.  15  William  Street, 
Borough  of  Manhattan, 
City  of  New  York). 

To 

{WILLIAM  REILLY),  Esq., 
Attorney  for  Plaintiff, 

Office  and  P.  O.  Address, 
{No.  13  Wall  Street, 

Borough  of  Manhattan, 
City  of  New  York). 


COMPLAINTS 

The  allegation  of  a  certain  condition  or  state  of  facts  by  the 
use  of  the  participle  "  being  "  is  not  equivalent  to  an  allegation 
that  such  condition  or  state  of  facts  does  exist  and  is  an  insufficient 
allegation  when  challenged  by  demurrer.     (63  Misc.  235.) 


FORM  No.  48 
For  Goods  Sold  and  Delivered  (Agreed  Price) 
{CITY  COURT  OF  THE  CITY  OF  NEW  YORK). 

(JOHN  JONES,) 

Plaintiff, 
against 

(JOHN  DOE.) 

Defendant. 

The  plaintiff  above  named,  by  (William  Reilly,)  his  attorney, 
complaining  of  the  above-named  defendant,  alleges: 

FIRST:  At  the  (City  of  New  York),  on  or  about  the  (first)' 
day  of  (May,  1916),  said  plaintiff,  at  the  special  instance  and 
request  of  said  defendant,  sold  and  delivered  to  said  defendant 
goods,  wares,  and  merchandise,  for  which  the  said  defendant 
agreed  to  pay  the  sum  of  (One  Thousand  Dollars  ($1,000)). 

SECOND :  Said  sum  has  not  been  paid,  nor  any  part  thereof, 
although  payment  thereof  has  been  duly  demanded. 

WHEREFORE  plaintiff  demands  judgment  against  said  de- 
fendant for  the  sum  of  (One  Thousand  Dollars  ($1,000)),  with 
interest  from  the   (second)   day  of  (January,  1916),*  together 
with  the  costs  and  disbursements  of  this  action. 
(WILLIAM  BEILLY,) 

Plaintiff's  Attorney, 
Office  and  P.  0.  Address, 
(2Y  Pine  Street,) 

(Manhattan  Borough,) 

(New  York  City.) 
(Verification. ) 

*  Interest  runs  from  demand. 
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FOEM  No.  49 
For  Goods  Sold  and  Delivered  (No  Agreed  Price) 
(CITY  COURT  OF  THE  CITY  OF  NEW  YORE). 


(JOHN  JONES,) 

Plaintiff, 
against 


(^JOHN  DOE,) 

Defendant. 


The  plaintiff  above  named,  by  (William  Reilly,)  his  attorney, 
complaining  of  the  above-named  defendant,  alleges: 

FIEST:  At  the  (City  of  New  York),  on  or  about  the  (first) 
day  of  (Mwy,  1916),  said  plaintiff,  at  the  special  instance  and 
request  of  said  defendant,  sold  and  delivered  to  said  defendant 
goods,  wares  and  merchandise  of  the  reasonable  value  of  (Otie 
Thousand)  Dollars  ($1,000). 

SECOND:  The  said  sum  has  not  been  paid,  nor  anji  part 
thereof,  although  payment  has  been  duly  demanded. 

WHEREFORE  plaintiff  demands  judgment  against  said  de- 
fendant for  the  sum  of  (One  Thousand)  Dollars  ($1,000),  with 
interest  from  the  (second)   day  of  (January,  1916),*  together 
with  the  costs  and  disbursements  of  this  action. 
(WILLIAM  REILLY,) 

Plaintiff's  Attorney, 

Office  and  P.  0.  Address, 
(27  Pine  Street,) 

(Manhattan  Borough,) 

(New  York  City.) 
(Verification.)' 

*  Interest  runs  from  demand. 
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The  following  form  combining  in  one  count  a  cause  of  action 
for  an  agreed  price  and  for  the  reasonable  value  is  frequently  used 
and,  although  subject  to  a  motion  to  separately  state  and  number 
the  two  causes  of  action,  this  motion  is  so  seldom  made  that  this 
form  has  recommended  itself  to  the  profession.  Demand  should 
be  averred  to  carry  interest: 

FORII  No.  50 

For  Goods  Sold  and  Delivered 

{CITY  COURT  OF  THE  CITY  OF  NEW  YORK). 

(JOHN  JONES,) 

Plaintiff, 
against 

(JOHN  DOE,) 

Defendant. 

The  plaintiff  above  named,  by  {William  Reilly,)  his  attorney, 
complaining  of  the  above-named  defendant,  alleges: 

FIRST:  At  the  (City  of  New  York),  on  or  about  the  (first) 
day  of  (May,  19 16),  said  plaintiff,  at  the  special  instance  and 
request  of  said  defendant,  sold  and  delivered  to  said  defendant 
goods,  wares  and  merchandise  of  the  reasonable  value  of  (One 
Thousand)  Dollars  ($1,000),  which  sum  said  defendant  agreed 
to  pay  therefor. 

SECOND:  That  said  sum  has  not  been  paid,  nor  any  part 
thereof,  although  payment  thereof  has  been  duly  demanded. 

WHEREFORE  plaintiff  demands  judgment  against  said  de- 
fendant for  the  sum  of  (One  Thousand)  Dollars  ($1,000),  with 
interest  from  the  (first)  day  of  (Janua/ry,  1916,)  together  with 
the  costs  and  disbursements  of  this  action. 

(WILLIAM  REILLY,) 

Plaintiff's  Attorney, 

Office  and  P.  O.  Address, 
(27  Pme  Street,) 

(Manhattan  Borough,) 
(New  York  City.) 
(Verification. ) 
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FORIiI  No.  51 
Goods  Sold  and  Delivered  by  a  Foreign  Corporation 


SUPEEME    COUKT, 
{New  York)  County. 


{THE  AMERICAN  GUN  COMPANY,) 

Plaintiff, 
against 

(WILLIAM  MACK  and  JAME8  THOMPSON,) 

Defendants. 

The  plaintiff  above  named,  by  {John  Jones),  its  attorney, 
complaining  of  the  abov&-named  defendants,  allies: 

First:  Upon  information  and  belief,  that  at  all  times  herein- 
after mentioned  the  plaintiff  was  and  still  is  a  foreign  corporation, 
duly  organized  by  and  under  the  laws  of  the  State  of  {New 
Jersey)  and  doing  business  in  the  State  of  IN'ew  York,  having  its 
principal  place  of  business  at  {No.  26  Broadway  in  the  Borough 
of  Manhattan,  City  of  Neiv  York;)  that  prior  to  the  making  of 
the  contract  hereinafter  alleged  and  prior  to  the  {10th)  day  of 
{January,  1916,)  the  plaintiff  duly  complied  with  all  the  pro- 
visions of  §  15  of  the  General  Corporation  Law  and  obtained  a 
Certiiicate  in  the  State  of  !N"ew  York  of  authority  to  do  business 
within  said  State,  and  had,  prior  to  said  {10th)  day  of  {January, 
1916,)  duly  complied  with  all  the  provisions  of  §  181  of  the  Tax 
Law  and  duly  paid  the  license  tax  imposed  by  said  section  on 
foreign  corporations  doing  business  in  the  State  of  'New  York, 
and  duly  obtained  a  receipt  therefor  and  had  and  has  in  all 
respects  complied  with  all  the  laws  of  the  State  of  ITew  York  per- 
mitting a  foreign  corporation  to  make  contracts  in  this  State  and 
to  maintain  actions  in  the  courts  of  this  State. 

Second:  Upon  information  and  belief,  that  said  defendants 
Were  at  all  times  hereinafter  mentioned,  engaged  in  business  as 
co-partners  under  the  firm  name  and  style  of  {Mack  &  Thompson). 

Third:  Upon  information  and  belief,  that  at  the  {City  of 
New  York)f  between  the  {first)  day  of  {May,  1916,)  and  the 
{first)  day  of  {July,  1916,)  the  plaintiff  at  the  special  instance 
and  request  of  said  defendants,  sold  and  delivered  to  the  said 
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defendants  goods,  wares  and  merchandise  of  the  reasonable  value 
of  {one  thousand)  dollars  ($1,000),  which  sum  defendants 
agreed  to  pay  therefor. 

Fourth:  Upon  information  and  belief,  that  the  said  sum  has 
not  been  paid  nor  any  part  thereof  except  the  sum  of  (two  hun- 
dred) dollars  ($200),  although  payment  of  the  (balance)  was 
duly  demanded,  on  or  about  the  (first)  day  of  (September,  1916). 
WHEREFORE  plaintiff  demands  judgment  against  the  de- 
fendants for  the  sum  of  (eight  hundred)  dollars  ($800),  witli 
interest  thereon  from  the  (fiast)  day  of  (September,  1916,)  with 
the  costs  and  disbursements  of  this  action. 

(JOHN  JONES,) 

Plaintiff's  Attorney, 
Office  &  P.  0.  Address, 

(31  Lib  arty  Street, 
New  York  City.) 
(Verification. ) 


FORM  No.  52 
For  Services  Rendered 


SUPEEME    COUET, 
(New  Yorlc)  County. 


(JOHN  JONES,) 

Plaintiff, 
against 


(JOHN  DOE,) 

Defendant. 

Plaintiff,  by  (Willicmi  French,)  his  attorney,  complaining  of 
the  above-named  defendant,  alleges: 

I.  Plaintiff  is  a  physician  and  surgeon,  duly  licensed  to  prac- 
tice as  such  in  the  State  of  'New  York,  and  between  the  (1st) 
day  of  (February,  1916,)  and  the  (15th)  day  of  (March,  1916,) 
at  the  (Borough  of  Manhattam^  City  of  Neiv  Yorh,)  plaintiff 
rendered  services  to  the  defendant  at  his  request  (as  a  physician 
in  and  about  the  treatment  of  the  defendant  and  of  the  members 
of  his  family  for  various  maladies,  under  which  said  persons 
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respectively  labored,  more  fully  set  forth,  as  well  as  the  times  and 
duties  of  the  plaintiff's  visit,  in  Schedule  "A"  hereto  annexed 
and  made  a  part  hereof;  for  divers  medicines  provided  and 
administered  in  that  behalf  by  plaintiff  for  defendant  at  his 
request). 

II.  The  said  services  were  reasonably  worth  the  sum  of  {one 
thousand)  dollars  ($1,000). 

III.  The  same  has  not  been  paid  nor  any  part  thereof; 

WHEREFORE  plaintiff  demands  judgment  against  the  de- 
fendant in  the  sum  of  (one  thousand)  dollars  ($1,000),  with 
interest  thereon  from  the  (1st)  day  of  (April,  1916,)  together 
with  the  costs  and  disbursements  of  this  action. 

(WILLIAM  FRENCH,) 
Plaintiff's  Attorney, 

Office  and  P.  0.  Address, 
(No.  11  Wall  Street,) 

(Borough  of  Manhattan,) 

(City  of  New  York.) 
(Verification.) 


FORM  No.  53 
Complaint  for  Money  Had  and  Received  * 


SUPREME    COURT, 

(New  York)  County. 


(ANN  SHARP,) 

Plaintiff, 
against 
(GEORGE  ROSE,)  ■ 

Defendant. 


)V 


The  plaintiff  complaining  of  the  defendant  above  named  b; 
(James  Kent,)  her  attorney,  alleges: 
First:     On  or  about    (May   8,    1916,)    the  defendant  above 

*  See  Sharp  v.  Rose,  20  N.  Y.  Swpp.  826;  aff'd  Ct.  Appeals,  139  N.  Y.  652. 
Under  this  form  of  action  it  is  competent  to  prove  that  a  person  has  money 
in  his  hands  which  belongs  to  another,  no  matter  how  he  came  into  posses- 
sion of  it;  and  upon  which  he  has  no  legal  or  equitable  claim  as  against  the 
true  owner  and  which  he  has  no  right  to  hold  as  against  the  true  owner; 
and  see  132  App.  Div.  2i89. 


Complaints  309 


Rent 


named  received  and  collected  to  and  for  the  use  and  benefit  of 
the  said  plaintiff  from  {the  Mutual  Life  Insuraiwe  Company  of 
New  York)  the  sum  of  {fourteen  thousamd)  dollars  ($14,000), 
which  said  sum  the  defendant  retains,  and  though  duly  demanded 
refuses  to  pay. 

WHEREFORE  the  plaintiff  demands  judgment  against  the 
defendant  for  the  sum  of  {fourteen  thousand)  dollars  ($14,000) 
with  interest  from  {May  8,  1916,)  together  with  the  costs  of  this 
action. 

{JAMES  KENT,) 

Plaintiff's  Attorney, 
Office  and  P.  O.  Address, 
(140  Nassau  Street,) 
{New  York  City.) 
(Verification. ) 


FORM  No.  54 

For  Installment  of  Bent  on  a  Lease 

{CITY  COURT  OF  THE  CITY  OF  NEW  YORK.) 

{VICKAR  REALTY  COMPANY,) 

Plaintiff, 

against 

{MARKET  NATIONAL  BANK,) 

Defendant. 

The  plaintiff  above  named  by  {Lindsay  &  Lindsay  J)  its  at- 
torneys, complaining  of  the  defendant,  alleges: 

I.  The  plaintiff  is  (a.  domestic  corporation  created  hy,  existing 
and  doing  business  under  the  laws  of  the  State  of  New  York, 
having  its  principal  place  of  business  in  the  Borough  of  Man- 
hattan, City  of  New  York,)  and  was  at  all  the  times  hereinafter 
mentioned  the  ovmer  in  fee  of  the  premises  known  as  {No.  3  Park 
Place,  in  the  Borough  of  Manhattan,  City  of  New  York.) 

II.  {Upon  information  and  belief,  that  the  defendant  is  a  cor- 
poration created  by  and  existing  under  the  laws  of  the  United 
States  of  America.) 

IIL  On  or  about  the  {1st)  day  of  {May,  1912,)  plaintiff  and 
defendant  entered  into  a  lease  in  writing  whereby  plaintiff  leased 
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and  demised  to  the  (Market  National  Bamk  a  portion  of  the 
ground  floor)  of  the  premises,  (No.  3  Park  Place,)  in  (the  Bor- 
ough of  Manhattan,  City  of  New  York,)  for  use  as  a  (banking 
office,)  therein  more  particularly  bounded  and  described;  that  said 
letting  was  for  a  term  of  (five  (5)  years)  to  commence  on  the 
(first)  day  of  (May,  1912,)  and  was  upon  the  (yearly)  rent  of 
(nine  thousand  ($9,000))  dollars,  payable  in  equal  (monthly) 
instalments  on  the  first  day  of  (each  month  in  advance.) 

IV.  (Prior  to  the  execution  of  said  lease  by  defendant  it  had 
been  duly  licensed  and  authorized  by  the  Comptroller  of  the  Cur- 
rency to  transact  business  as  a  National  Bank.) 

V.  Upon  information  and  belief,  that  on  or  about  the  ('ist) 
day  of  (May,  1912,)  the  defendant  entered  into  possession  and 
enjoyment  of  the  premises  demised  in  said  lease. 

VI.  The  (monthly)  instalment  of  rent  under  said  lease  for 
(the  month  of  January,  1915,)  is  due  and  unpaid;  although  pay- 
ment of  the  same  has  been  duly  demanded  from  the  defendant,  no 
part  thereof  has  been  paid  to  the  plaintiff. 

WHEREFORE  plaintiff  demands  judgment  against  the  defend- 
ant for  the  sum'  of  (seven  hundred  and  fifty)  dollars  ($T50)  with 
interest  from  the  (1st)  day  of  (January,  1915,)  together  with 
the  costs  and  disbursements  of  this  action. 

(LINDSAY  &  LINDSAY,) 

Attorneys  for  Plaintiff, 
Office  &  P.  0.  Address, 

(27  Pine  Street, 
New  York  City.) 
(Verification. ) 
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Complaint  —  For  Personal  Injuries 


SUPEEME    COUKT, 

{New  York)  County. 


I 


{MARGARET  KE88LER,) 

Plaintiff, 
against 

{NORTE    RIVER    REALTY    COM- 
PANY,) 

Defendant. 


The  plaintiff  above  named,  by  {Jolin&,  Larkin  &  Rathbone,) 
her  attorneys,  complains  of  the  above-named  defendant,  and 
alleges : 

FIRST :  Upon  information  and  belief,  the  defendant  at  all  the 
times  hereafter  mentioned  was  and  now  is  a  domestic  corporation 
organized  and  existing  under  the  laws  of  the  State  of  New  York, 
with  its  principal  place  of  business  in  the  {Borough  of  Manhat- 
tan, City  af  New  York,)  and  was  at  the  said  times  and  now  is 
the  owner  and  had  control  of  a  building  and  premises  known  and 
designated  as  {No.  344  West  ^?>th  Street,  in  the  Borough  of  Man- 
hattan.  City,  County  and  State  of  New  York.) 

SECOND.  That  at  the  times  herein  mentioned  the  said  build- 
ing was  and  now  is  a  tenement  or  apartment  house,  portions  of 
which,  constituting  separate  apartments,  were  then  and  now  are 
rented  out  by  the  defendant  to  various  persons  as  places  of  abode ; 
the  defendant  at  all  times  reserved  to  itself  the  control  of  all  hall- 
ways, lobbies  and  staircases  in  said  building,  including  the  stair- 
case hereinafter  mentiond,  and  said  hallways,  lobbies  and  stair- 
cases were  and  now  are  used  in  common  as  the  sole  means  of 
access  to  and  egress  from  the  various  apartments  in  the  said 
building  from  and  to  the  adjoining  street;  that  the  plaintiff  at 
all  the  times  herein  mentioned  resided  {with  her  husband,)  a 
tenant  of  the  defendant,  in  the  said  building  on  the  {fifth)  floor 
thereof. 

THIED :  That  the  defendant  negligently,  recklessly  and  care- 
lessly permitted  and  allowed  the  cloth  or  carpet  furnished,  put 
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down  and  maintained  by  it  as  a  cover  to  said  hallways,  lobbies 
and  staircases,  and  particularly  the  cloth  or  carpet  furnished  and 
put  down  and  maintained  by  the  defendant  on  the  staircase  situ- 
ated between  the  (fourth)  and  (fifth)  floors  of  the  said  building, 
to  become  worn,  torn  and  ragged  and  otherwise  out  of  repair,  and 
with  knowledge  and  notice  of  the  condition  thereof  to  remain 
worn,  torn,  ragged  and  otherwise  out  of  repair. 

FOURTH:  That  on  or  about  the  (5th)  day  of  (June,  1914,) 
the  plaintiff,  then  being  lawfully  in  the  said  building  and  while 
proceeding  along  said  staircase  between  the  (fourth)  and  (fifth) 
floors  of  the  said  building,  without  any  fault  and  negligence  on 
her  part,  and  solely  by  reason  of  the  aforesaid  negligence,  reck- 
lessness and  carelessness  of  the  defendant,  (tripped  upon  the  said 
defectwe  cloth  or  carpet  on  the  said  staircase,  and  was  precipi- 
tated down  the  said  staircase  to  the  landing  thereof  on  the 
(fourth)  floor  of  the  said  building. 

FIFTH :  That  solely  by  reason  of  the  defendant's  said  negli- 
gence, recklessness  and  carelessness  as  aforesaid,  the  plaintiff  was 
injured,  externally  and  internally  and  permanently,  about  the 
head,  body  and  limbs,  and  suffered  severe  injury  (to  her  spinal 
column)  and  shock  to  her  nervous  system,  so  that  she  became  and 
now  is  sick,  sore  and  lame,  and  ever  since  has  been  and  now  is, 
and  for  a  long  time  to  come  will  be  unable  to  labor,  all  to  her 
damage  in  the  sum  of  (fifteen)  thousand  dollars  ($15,000). 

WHEREFORE,  plaintiff  asks  judgment  against  the  defendant 
for  the  sum  of  (fifteen)  thousand  dollars  ($15,000),  together 
with  the  costs  and  disbursements  of  this  action. 

(JOLINE,  LABKIN  &  RATHBONE,) 

Attorneys  for  Plaintiff, 
Office  &  P.  O.  Address, 

(54  Wall)  Street, 
(Borough  of  Manhattam, 
New  York  City.) 
STATE  OF  NEW  Y0RK,1 

County  of  (New  York),     J 

(Margaret  Kessler,)  being  duly  sworn,  deposes  and  says,  that 
she  is  the  plaintiff  in  the  above-entitled  action ;  that  she  has  read 
the  foregoing  complaint  and  knows  the  contents  thereof,  and  that 
the  same  is  true  of  her  own  knowledge,  except  as  to  the  matters 
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therein  stated  to  be  alleged  on  information  and  belief,  and  that 
as  to  those  matters  she  believes  it  to  be  true. 

(MABOABET  KE88LEB,) 

Sworn  to  before  me,  this 
(SOffc)  day  of  {July,  1914.) 

(WILLIAM  D.  TUCKEB,) 

Notary  Public, 
{New  York)  County,  No.  (3839.) 


FORM  Wo.  56 


By  Administrator  for  Damages  for  Negligently  Causing  Intestate's 

Death 

NEW  YORK  SUPEEME  COURT, 
{New  York)  County. 


{SUSANNA  BUBT),  as  administratrix 
of  the  goods,  chattels,  and  credits  of 
{PEBBY  J.  BUBT,)  deceased, 

Plaintiff, 
against 

{THE  METBOPOLITAN  BAILWAY 
COMPANY,) 

Defendant. 


The  plaintiff,  by  {Bosworth  &  Colson),  {her)  attorneys,  com- 
plaining of  the  defendant,  alleges : 

FIRST :  Upon  information  and  belief,  that  at  all  times  herein 
mentioned  the  defendant  was  and  now  is  a  {domestic)  corpora- 
tion, duly  created,  organized  and  doing  business  under  the  laws 
of  the  State  of  {New  York,)  and  at  all  times  herein  mentioned 
operated  a  surface  street  railroad  on  and  along  Broadway,  a  public 
street  in  the  City  and  County  of  New  York,  and  moved  and  pro- 
pelled cars  thereon  as  a  common  carrier  of  passengers  for  hire. 

SECOND:  That  on  or  about  the  {11th)  day  of  {October, 
1915),  {Perry  J.  Burt),  then  a  resident  of  the  {City  and)  County 
of  {New  York),  died  intestate,  and  thereafter  and  on  or  about  the 
{Both)  day  of  {October,  1915),  letters  of  administration  upon  the 
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estate  of  the  said  deceased  were  duly  issued  to  the  plaintiff  by 
the  Surrogate  of  the  County  of  (New  York)  and  that  she  has 
duly  qualified  and  is  now  acting  as  administratrix  thereunder. 

THIED :  That  the  said  (Perry  J.  Burt)  left  him  surviving, 
the  plaintiff,  (his  widow,  and  two  children  of  the  age  of  five  and 
two  years  respectively.) 

FOTJETH:  Upon  information  and  belief,  that  on  or  about 
the  (6tt)  day  of  (October,  1915),  the  said  (Perry  J.  Burt 
hoarded  one  of  the  defemdamJfs  cars  on  its  said  line  of  railway 
on  Broadway,  paid  his  fare  and  hecaime  a  passenger  of  the  defend- 
a/nt.  That  as  the  said  car  was  approaching  2Sd  street,  said  Perry 
J.  Burt  gave  a  signal  to  the  conductor  thereof  that  he  wished  to, 
alight  at  2Sd  street,  and  the  motorman  of  said  car,  in  response 
to  a  signal  from  the  conductor,  brought  said  car  to  a  stop;  that 
thereupon  the  said  Perry  J.  Burt  attempted  to  alight  from  said 
car  by  the  front  piatfomuand  as  he  was  so  domg,  and  hefore  he 
had  an  opportwrdtiy  to  step  safely  from  said  platform,  the  con- 
ductor of  said  car  gawe  the  usual  two-bell  signal  to  the  motorman 
to  start  said  car,  and  the  motorman  thereupon  started  said  car 
suddenly  without  any  notice  to  the  said  Perry  J.  Burt,  and  he 
was  thereby  violently  thrown  to  the  street  and  dragged  by  said 
car) ,  and  was  so  bruised,  crushed  and  injured  that  he  died  at  the 
time  aforesaid. 

FIFTH:  That  the  death  of  the  said  (Perry  J.  Burt)  was 
caused  solely  through  the  carelessness  and  negligence  of  the  de- 
fendant, its  servants  and  employees,  and  without  any  fault  or 
negligence  on  his  part  in  any  way  contributing  thereto. 

SIXTH :  That  by  reason  of  the  premises,  plaintiff,  as  admiois' 
tratrix,  as  aforesaid,  has  sustained  damages  in  the  sum  of 
(twenty-five  thousand)  doUara  ($25,000). 

WHEREFOEE,  the  plaintiff  demands  judgment  against  the 
defendant  for  the  sum  of  (twenty-five  thousand)  dollars 
($25,000),  together  with  the  costs  of  this  action. 

(B08W0BTH  &  C0L80N,) 

Plaintiff's  Attorneys, 
Office  and  P.  0.  Address, 
(30  Pine  Street,) 
(Borough  of  Manhattan, 
New  York  City.) 
(Verification.) 
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FORM  No.  57 

Complaint  for  Negligence  Against  Employer 

NEW  YORK  SUPREME  COURT, 
County  of  {New  Yorlc) . 

(IRVING  B.  KELLOR,) 

Plaintiff, 
against 

(NEW     YORK     LIGHTING     COM- 
PANY,) 

Defendant. 

The  plaintiff  above  named,  by  (Sharpe  &  Keene,)  his  attorneys, 
complaining  of  the  defendant  above  named,  alleges:  ' 

FIRST :  Upon  informtation  and  belief,  that  the  defendant  is 
and  at  all  the  times  hereinafter  mentioned  was,  a  domestic 
corporation. 

SECOND :  That  on  the  (8th)  day  of  (November,  1915,)  and 
for  some  time  prior  thereto,  this  plaintiff  was  in  the  employ  of 
the  defendant. 

THIRD:  That  on  the  said  (8th)  day  of  (November,  1915,) 
while  in  the  employ  of  the  defendant,  this  plaintiff  was  required 
in  the  course  of  such  employment,  to,  and  did,  assist  and  partici- 
pate in  certain  work  then  being  performed  by  the  defendant  on 
(i2d  Street,  betwe&n  5th  and  Qth  Avenues,  in  the  Borough  of 
Manhattan,  City  rmd  County  of  New  Yorh,  in  and  ahout  the  fur- 
nishing of  'Mecfric  light  by  the  defendant  in  a  hwilding  on<  the- 
northerly  side  of  said  street.) 

FOURTH:  That  on  said  (8th)  day  of  (November,  1915,) 
while  so  engaged  in  the  work  and  employment  as  aforesaid,  this 
plaintiff  without  any  contributory  fault  or  negligence  on  his  part, 
and  solely  by  reason  of  the  negligence  and  fault  of  the  defendant, 
sustained  and  suffered  serious  and  permanent  injuries  and  loss, 
of  the  nature  more  fully  hereinafter  set  forth. 

FIFTH:  That  during  such  employment  and  work  as  afore- 
said, (a  piece  of  metal  or  steel,  being  a  part  of  a  steel  drill  or 
metai  appliance  then  being  used  by  the  defendant  in  and  about 
Sadd  work,  was  driven  into  the  right  eye  of  this  pkuintiff  and 
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permanently  destroyed  the  sight  thereof,  and  permanently  im- 
pa,ired  and  weakened  the  plaintiff's  other  eye,  and  tore,  wounded 
and  permanently  maim£d\,  scarred  amd  disfigured  the!  right  side' 
of  plaintiff's  face.) 

SIXTH:  Upon  information  and  belief  that  the  injuries  sus- 
tained by  this  plaintiff  as  aforesaid,  resulted  solely  from  the  negli- 
gence of  the  defendant  in  not  furnishing  proper,  sufficient  and 
safe  tools,  machinery,  and  appliances  in  and  about  said  work  in 
which  it  employed  this  plaintiff,  and  in  wrongfully  and  negli- 
g.ently  furnishing  and  causing  to  be  used  in  lieu  thereof  tools, 
machinery  and  appliances  which  were  improper,  insufficient,  and 
unsafe,  in*  employing  incompetent,  inefficient  workmen  in  and 
about  said  work,  and  in  causing  and  directing  the  said  work  to  be 
performed  in  a  negligent,  improper  and  dangerous  manner. 

SEVENTH:  Upon  infonnation  and  belief  that  the  defendant 
vjas  negligent  in  that  the  superintendent,  who  at  the  time  said 
injuries  were  received  by  the  plaintiff  was  entrusted  by  the 
defendant  with  the  superintendence  of  the  work  at  which  the  plain- 
tiff was  then  engaged,  and  who  was  then  exercising  such  superin- 
tendence and  whose  sole  or  principal  duty  was  that  of  superin- 
tendence, and  who  was  then  acting  as  such  superintendent,  with 
the  authority  or  consent  of  the  defendant,  his  employer,  negli- 
gently caused  the  said  work  to  be  done  in  an  improper,  hasty, 
careless  and  reckless  manner,  and  thereby  unreasonably  exposed 
this  plaintiff  to  danger  and  caused  him  to  suffer  the  injuries  and 
loss  herein  more  fully  set  forth. 

EIGHTH :  That  by  reason  of  the  premises  aforesaid  the  plain- 
tiff has  been  caused  and  will  permanently  be  caused  much  pain 
and  suffering,  and  has  been  permanently  injured  (scarred  and  dis- 
figured in  his  right  eye,  and  has  permanently  and  wholly  lost  the 
sight  thereof,  and  the  left  eye  of  the  plaintiff  and  the  sight  thereof 
has  been  weakened  arid  impaired,)  and  as  plaintiff  is  informed  and 
believes,  will  be  permanently  weakened,  and  continue  to  become 
weakened  and  impaired  and  will  be  permanently  maimed,  scan-ed 
and  disfigured. 

NINTH:  That  by  reason  of  the  premises  and  the  injuries 
received  by  the  plaintiff  through  the  negligence  of  the  defendant 
as  aforesaid,  this  plaintiff  was  (confined  in  a  hospital  for  a  period 
of  two  weeks,)  has  since  required  and  as  he  is  informed  and 
believes,  will  continue  to  require  considerable  medical  attendance 
and  treatment,  and  has  been  and  will  be  prevented  from  pursuing 


Complaints  317 


For  Negligence  —  Against  Railroad 


his  business  or  rendering  services  or  labor  as  heretofore,  and  was 
otherwise  greatly  injured,  all  to  his  damage  in  the  sum  of  (Twenty 
Thousand)  Dollars  ($20,000.) 

TElsTH:  That  within  120  days  after  the  said  injuries  were 
sustained  by  this  plaintiff,  and  on  or  about  thfe  (Hrd)  day  of 
(March J  1915,)  notice  was  duly  given  to  and  served  upon  the 
defendant,  of  the  time,  place  and-  cause  of  such  injuries,  pursuant 
to  and  in  accordance  with  the  statute  in  such  cases  made  and  .pro- 
vided. 

WHEREFORE,  plaintiff  demands  judgment  against  the 
defendant  herein  for  the  sum  of  (Tw&nfy  Thousand)  Dollars 
($20,000,)  together  with  the  costs  and  disbursements  of  this 
action. 

(8HARPE  &  KEENE,) 
Attorneys  for  Plaintiff, 
Office  &  P.  0.  Address, 
(27  William  Street, 
Borough  of  Manhattan, 
New  York  City.) 
(Verification.) 


FORM  No.  58 
For  Negrligence  Against  Railroad 


SUPREME  COURT, 
(.Vew  York)  County. 


(LORETTE  VERRAULT,) 

Plaintiff, 
against 

(THE  NEW  YORK  RAILWAYS 
COMPANY.) 

Defendant. 


The  plaintiff  complains  of  the  defendant  and  states  her  cause 
of  action  as  follows: 

First:  The  defendant  is  a  domestic  street  railway  corporation 
duly  organized  under  the  laws  of  the  State  of  (New  York)  and 
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under  its  Charter  at  the  time  hereinafter  mentioned,  operated 
and  maintained  street  railways  upon  various  streets  and  avenues 
in  the  {City  of  New  Yorlc). 

Second:  On  or  ahout  the  {^th)  day  of  {Augustj  1915),  this 
plaintiff  was  a  passenger,  on  the  line  of  railway  owned  and 
operated  by  the  defendant  on  (Eighth  Avenue)  in  the  (City  of 
New  York,  Borough  of  Manhattan) ,  and  duly  paid  her  fare  as 
such, passenger  to  the  defendant,  and  was  traveling  as  such  pas- 
senger on  said  railway. 

Third:  That  the  plaintiff  while  such  passenger,  as  aforesaid, 
{Intended  to  leave:  said  ca/r  at  87th  Street.  After  the  said  ear 
had  stopped  at  said  street,  and  while  attempting  to  get  off  said 
car,  and  while  one  foot  of  the  plaintiff  was  upon  the  ground,  and 
her  other  foot  upon  the  step  of  said  cwr,  the  conductor  of  said  car 
negligently  signalled  the  motorman  of  said  ca/r  to  go  ahead,  which 
he  did) ,  and  this  plaintiff,  without  'any  fault  upon  her  part,  and 
while  using  proper  care  and  caution  (to  alight  from  said  ca/r,  was 
thrown  violently  therefrom  to  the  ground,  and  in  falling)  sus- 
tained serious  and  painful  injury  (to  her  left  hip). 

Fourth:  That  by  reason  of  such  injury,  caused  whoUy  by  the 
negligence  of  the  defendant  as  aforesaid,  this  plaintiff  was  (con- 
fined many  weeks  in  Saint  Luke's  Hospital,  Neiv  York  City),  and 
suffered  great  bodily  pain  and  mental  anguish,  and  had  to  undergo 
prolonged  and  painful  treatnient  (in  said  hospital)  for  said 
injury.  That  said  injury  was  (a  fracture  of  the  neck  of, the  femur 
hone  of  the  left  leg)  of  this  plaintiff,  and  the  same  is  permanent 
in  its  nature,  and  ever  since  said  injury  the  plaintiff  has  been 
(un/ible  to  walk,  except  ivith  the  aid  of  crutches,  and  she)  will 
never,  as  (she)  is  informed  and  believes,  (he  able  to  again  walk 
without  the  aid  of  crutches) ,  to  her  great  injury  and  damage. 

Fifth:  That  by  reason  of  such  injury,  caused  wholly  and 
entirely  by  the  negligence  of  the  defendant,  as  aforesaid,  this 
plaintiff  was  obliged  to  and  did  incur  large  expense  and  to  pay  out 
and  expend  large  sums  of  money  for  her  treatment  (in  said  hospi- 
tal) and  for  medical  treatment  (after  she  left  said  hospital) ,  and 
she  will  be  obliged,  as  long  as  she  may  live,  to  incur  expenses  and 
to  pay  out  and  expend  large  sums  of  money  for  medical  attend- 
ance and  treatment  for  the  said  injury. 

Sixth:  That  by  reason  of  her  said  injury,  and  the  pain  and 
suffering  this  plaintiff  has  been  obliged  to  undergo,  and  as  such 
injury  is  permanent,  the  pain  and  suffering  that  she  will  be 
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obliged  to  midergo  during  her  lifetime,  and  as  she  must  here- 
after incur  necessarily  large  sums  of  money  for  medical  attend- 
ance and  treatment,  she  has  been  and  will  be  injured  and  damaged 
in  the  sum  of  (fifty  thouscund)  dollars. 

WHEKEFOEE,  this  plaintiff  demands  judgment  against  the 
defendant  for  the  sum  of  {fifty  thousand)  dollars  besides  the 
costs  of  this  action 

{HOWARD  HABGREAYE8), 

Plaintiff's  Attorney, 
Office  and  P.  0.  Address, 

(221  Broadway), 


(Verification. ) 
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FORM  No.  59 

Complaint  in  Action  Against  New  York  City  —  Damage  to  Property 

—  Negligence 

SUPKEME    COUET, 
{Kings)   County. 

{EDWARD  LAW  SON,) 

Plaintiff, 
against 

{THE  CITY  OF  NEW  YORK,) 

Defendant. 

The  plaintiff,  by  {Howe  &  Baker),  his  attorneys,  complains  of 
the  defendant  and  alleges: 

I.  Upon  information  and  belief,  that  at  the  times  herein  men- 
tioned the  defendant  was  and  now  is  a  municipal  corporation, 
duly  organized  and  existing  under  the  laws  of  the  State  of  ISTew 
York. 

II.  That  at  the  times  herein  mentioned  and  for  some  time  prior 
thereto,,  the  plaintiff  was  and  now  is  the  lessee  and  in  possession 
of  the  premises  at  {Knickerbocker  and  Myrtle  Avenues,  Borough 
of  Brooklyn,  New  York  City,  known  as  567  Knickerbocker 
Avenue.) 

m.  That  some  time'  prior  to  the  times  herein  mentioned,  the 
11 


32  (>  Complaints 


Against  N.  Y.  City  —  Dajuage  to  Property 


defendant  built  and  constructed  and  at  said  times  herein  men- 
tioned, the  defendant  maintained  certain  drains  or  sewers  along 
the  said  streets  and  the  adjoining  streets  and  in  front  of  and  near 
the  said  premises  and  caused  to  flow  therein  all  the  sewage  from 
that  locality. 

IV.  Upon  information  and  belief,  that  said  drains  or  sewers 
were  wrongfully,  improperly,  carelessly  and  negligently  con- 
structed and  built  as  aforesaid  by  the  defendant  without  any 
proper  means  and  provisions  for  carrying  off  and  discharging  the 
sewage  by  them  collected  as  aforesaid,  and  that  said  drains  or 
sewers  were  built  of  insuiScient  capacity,  strength  and  durability 
and  that  in  locating  same  no  proper  regard  was  had  to  the  real 
high-water  line  by  means  of  all  which  said  sewers  were  unable 
to  carry  off  the  said  sewage,  as  they  were  provided  to  do,  and  in 
consequence  thereof,  at  certain  times  of  high  pressure  numerous 
overflows  of  said  sewers  occurred,  and  that  the  said  sewers  at  the 
times  hereinafter  mentioned  and  for  a  long  time  prior  thereto 
were  wrongfully,  carelessly  and  negligently  maintained  by  the 
defendant  in  said  improper  condition,  and  were  negligently  and 
carelessly  permitted  to  become  and  be  for  a  long  time  stuffed  and 
choked  up  and  obstructed  with  filth  and  other  matters,  and  were 
not  cleaned  or  inspected,  although  the  defendant  well  knew  that 
the  same  were  liable  to  become  stuffed  and  choked  up  and 
obstructed  under  ordinary  circumstances,  and  were  in  a  worn, 
rotten  and  defective  condition,  and  were  negligently  and  carelessly 
not  kept  ill  proper  repair;  and  that  the  defendant  at  the  times 
hereinafter  mentioned  and  for  a  long  time  prior  thereto  had  due 
notice  of  all  the  matters  hereinbefore  set  forth. 

V.  That  solely  by  reason  of  the  carelessness  and  negligence 
of  the  defendant  in  the  construction,  maintenance  and  manage- 
ment of  said  sewers  as  hereinbefore  set  forth,  and  without  any  fault 
or  neglect  on  the  part  of  the  plaintiff,  on  the  (28^^)  day  of 
{June,  1914,)  the  said  sewers  overflowed  and  a  large  quantity 
of  water,  filth  and  other  matters  were  cast  therefrom  with  great 
force  into  said  premises  of  the  plaintiff  and  destroyed  a  large 
quantity  of  personal  property  that  plaintiff  had  therein  and  other- 
wise caused  him  great  loss  and  damage  in  all  in  the  sum  of  {six 
thousand  one  hundred  and  seventy-six  and  40/100  ($6,176.40)) 
dollars, 

VI.  That  thereafter,  to  wit,  on  the  (28^7^)  day  of  {December. 
1914,)  and  within  six  months  after  the  accruing  of  said  cause  of 
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action  and  before  the  commencement  of  tkis  action,  the  said 
plaintiff  duly  filed  in  the  offices  of  the  Comptroller  and  of  the 
Corporation  Counsel  of  the  defendant,  a  due  notice  in  writing 
of  said  claim,  and  of  his  intention  to  commence  such,  an  action 
as  the  present,  and  of  the  time  and  place  at  which  said  damages 
were  sustained  by  the  plaintiff,  and  that  although  more  than 
thirty  (30)  days  had  passed  after  the  filing  of  said  notice  and 
before  the  commencement  of  this  action  said  Comptroller  has 
refused,  failed  and  neglected  to  make  any  adjustment  or  settle- 
ment of  said  claim. 

Wherefore,  plaintiff  demands  judgment  against  the  defendant 
for  the  sum  of  (Six  thousand  one  hundred  seventy-six  and 
*0/100  ($6,176.40))  dollars,  with  interest  thereon  from  the 
{2Sth)  day  of  (June,  1909,)  together  with  the  costs  and  disburse- 
ments of  this  action. 

(HOWE  &  BAKER), 
Attorneys  for  Plaintiff, 
Office  and  P.  O.  Address, 

(161  Broadway,) 
(Manhattan  Borough, ) 

(New  York  City.) 
(Verification. ) 


FORM  No.  60 
Complaint  for  Personal  Injuries  Against  Municipal  Corporation 

SUPREME    COURT, 
(New  York)  County. 


(SARA  EGAN,) 

Plaintiff, 
against 

(THE  CITY  OF  NEW  YORK,,) 

Defendant. 


Plaintiff  complaining,  alleges: 

First:  That  the  defendant  was  at  all  the  times  hereinafter 
mentioned  and  now  is  a  domestic  municipal  corporation. 
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Second:  That  the  plaintiff  has  complied  with  all  the  con- 
ditions precedent  to  the  bringing  of  this  action  and  complied 
with  all  the  provisions  of  the  (Charter  of  the  City  of  New  York) 
in  relation  thereto,  and  in  particular  has  presented  the  claim 
hereinafter  mentioned  to  the  (Comptroller  of  the  City  of  New 
YorJc)  for  adjustment  and  more  than  (thirty)  days  has  elapsed 
since  the  presentation  of  said  notice  of  claim  and  said  claim 
remains  unadjusted  and  said  (Comptroller)  has  failed  and 
refused  to  make  any  adjustment  of  the  same,  and  the  plaintiff 
has,  prior  to  the  bringing  of  this  action  and  within  (six  months 
after  the  injuries  hereinafter  described  were  received)  duly 
served  notice  upon  the  (Corporation  Counsel  of  the  City  of  New 
Yorh)  of  her  intention  to  sue  upon  the  claim  hereinafter  set  forth. 

Third:  That  the  (155th  Street  Viaduct  amd  Speedway  and 
the  intersection  of  said  speedway  amd  said  viaduct)  in  the  (City 
o_f_New  York)  is  a  public  and  much  traveled  thoroughfare  and 
that  is  was  and  is  the  duty  of  the  defendant  to  keep  and  main- 
tain streets  and  avenues  of  said  (City  of  New  Yoirk,)  including 
the  said  (Speedway,  155th  Street  Viaduct  amd  the  intersection 
of  said  Speedway  and  155th  Street  Viaduct)  in  good  order  and 
repair  and  not  to  (suffer  ice  and  snow  to  be  or  remain  or  accumu- 
late thereon)  in  such  condition  as  to  be  unsafe  and  dangerous  to 
foot  passengers. 

Fourth:  That  the  defendant  improperly,  carelessly  and  unlaw- 
fully (suffered  ice  and  snow  to  remain  and  accumulate  for  a 
period  of  one  w&eJc  and  more  upon  the  crosswalh  at  the  i-nier-, 
section  of  155th  Street  Viaduct  amd  Speedway  in  the  City  of 
New  York)  in  such  an  unsafe,  (slippery)  and  otherwise  dangerous 
condition  that  a  person  could  not  at  or  about  the  time  herein 
mentioned  walk  over  it  without  danger  of  falling  down,  of  all 
of  which  the  defendant  had  due  and  timely  notice. 

Fifth:  That  by  reason  of  the  aforesaid  negligence  of  the 
defendant  the  plaintiff  on  the  (Qth)  day  of  (March,  1914,) 
while  lawfully  passing  over  and  upon  said  (crosswalk  on  the 
northerly  side  of  155th  Street  Viaduct,  where  said  viaduct  inter- 
sects the  Speedway)  and  without  any  fault  on  (her)  part,  was 
(suddenly  precipitately,  cast  and  thrown  upon  the  ground)  and 
thereby  plaintiff  sustained  serious  bodily  injuries  and  was  ren- 
dered sick,  sore  and  bruised  and  sustained  among  other  injuries, 
(a  fracture  of  the  shoulder  and  a  fracture  of  the  elbow,)  and  has 
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as  a  result  thereof  for  some  time  been  confined  to  (her)  bed  and 
house  and  has  required  medicines  and  medical  attention  and  has 
been  prevented  and  will  be  prevented  from  pursuing  {her)  usual 
and  ordinary  avocation  and  has  expended  large  sums  and  will 
be  required  to  expend  further  sums  for  medical  and  other  atten- 
tion, all  to  her  damage  in  the  sum  of  (seventy-five  hundred 
($7,500))  dollars. 

Sixth:  That  said  accident  and  resultant  injuries  were  not 
caused  by  any  negligence  on  the  part  of  plaintiff,  but  were  caused 
by  reason  of  the  fact  that  the  defendant  carelessly,  negligently 
and  with  full  notice  thereof,  {suffered  and  permitted  ice  and 
snow  to  accumulate  on  said  walk,  street  and  crossing  at  the  point 
where  the  plaintiff  fell  so  as  to  become  dangerous  for  persons  pasS'- 
ing  along  the  same),  and  by  reason  of  the  fact  that  the  defendant 
carelessly  and  negligently  {allowed  said  walk,  street  and  crossing) 
to  become  and  remain  in  a  condition  dangerous  to  {those  passing 
along  and  on  the  same  and  by  reason  of  the  fact  that  said  accumu- 
lation of  said  ice  mid  snow)  and  said  dangerous  conditions  were 
allowed  by  the  defendant  to  exist  and  remain  for  a  period  of 
upwards  of  {one  week)  next  pTCceding  the  date  of  the  accident 
above  set  forth. 

WHEEEFORE,  plaintiff  demands  judgment  against  the 
defendant  for  the  sum  of  {seven  thousand  five  hundred  ($7,500) ) 
dollars,  together  with  the  costs  and  disbursements  of  this  action. 

{HARDEN  &  WHITE), 
Attorneys  for  {Plaintiff) , 
Office  and  P.  O.  Address, 

(161  Broadway), 
{Borough  of  Manhattan,) 

{City  of  New  York. ) 
(Verification) . 
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FORM  No.  61 
Complaint  —  Personal  Injuries  to  Pedestrian 
SUPKEME    COUKT, 


(New  York)  County. 


(LOUISE  M.   SNYDER,) 

Plaintiff, 
against 

(McMULLEN  &  COMPANY,  INC.) 

Defendant. 


-J 


Plaintiff  complains  and  alleges: 

I.  Upon  information  and  belief,  that  the  defendant  is  a  corpo- 
ration, organized  and  existing  under  and  by  virtue  of  the  Laws  of 
the  State  of  New  York,  and  at  all  of  the  times  hereinafter  men- 
tioned, (was  engaged  as  such  corporation,  in  contracting  business, 
in  the  City,  County  and  State  of  New  York.) 

II.  Upon  information  and  belief,  that  at  all  of  the  times  here- 
inafter mentioned,  and  for  some  time  prior  thereto,  the  defendant, 
(ivas  engaged  as  contractor  in  the  construction  of,  and  the  operor 
tions  necessary  to  iuild  and  construct  and  maintain  a  certcmm 
underground  railway,  called  a  subway,  underneath  the  surface  of 
the  street,  known  as  Lexington  Avenue,  a  public  highway,  between 
12Sd  and  124:th  Street,  and  elsewhere,  in  the  Borough  of  Man- 
hattan, City,  County  and  State  of  New  York.) 

III.  Upon  information  and  belief,  that  at  all  the  times  here- 
inafter mentioned,  and  for  some  time  prior  thereto,  the  defendant, 
(its  officers,  agents,  servants  and  employees,  were  actually  in 
possession  of,  and  in  the  control  and  management  of,  the  con* 
struction  luork,  and  was  actually  doing  and  performing  the  said 
construction  work,  and  had  constructed  and  was  maintaining  a 
temporary  structure,  above  its  said  work,  and  used  in  connection 
therewith,  and  as  a  part  thereof,  and  incident  thereto,  which  said 
structure)  was  also  used  by  the  public,  and  constructed,  main- 
tained and  operated  by  the  defendant,  for  the  purpose  of  public 
travel,  and  for  the  passage  of  vehicles  and  pedestrians,  along,  upon 
and  over  the  same. 

IV.  Upon  information  and  belief,   that  at  all  of  the  times 
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hereinafter  mentioned,  it  was  the  duty  of  the  defendant,  (its 
officers,  agents,  servants  and  employees,  to  construct^  maintain, 
use  and  operate,  for  the  purposes  aforesaid,  a  safe  structure,  made 
of  proper  and  safe  materials,  arranged  and  placed  in  a  proper 
and  safe  inarmer,  and  free  from  defects,  pitfalls,  traps)  and 
menaces  to  the  life  and  limb  of  persons  lawfully  and  rightfully 
passing  along,  over  and  about  the  same  and  using  the  same 
iis  pedestrians  or  otherwise,  and  to  properly  and  adequately 
inspect,  maintain  and  keep  the  said  (structure,)  and  all  of  the 
parts  thereof,  in  a  proper  and  safe  condition  of  repair,  and  to 
maintain  the  same  in  a  safe  and  proper  condition,  and  so  as  not 
to  endanger  the  life,  limb  or  property  of  persons  lawfully  and 
rightfully  using  the  same. 

V.  Upon  information  and  belief,  that  on  or  about  the  (8th) 
day  of  (May,  1914,)  and  for  some  time  prior  thereto,  the 
defendant,  (its  agents,  servants  and  employees,)  failed  in  its 
duty  to  the  plaintiff,  and  other  persons  rightfully  using  the  said 
(structure.)  and  neglected  and  failed  to  so  (build,  construct  and) 
maintain  the  said  (^structure,)  and  the  parts  thereof,  used  by  the 
defendant  and  by  the  public,  as  a  sidewallc,  for  public  passage, 
(north  and  south.)  on  the  (west)  side  of  (Lexington  Avenue,) 
in  the  (Borough  of  Manhattan,  City,  County  amd  State  of  New 
Yorh,)  and  so  maintained  the  said  (structure)  in  an  irregular, 
unsafe,  improper,    (sloping)    and  dangerous  condition,  and  un- 

VI.  That  on  the  (Bth)  day  of  (May,  1914,)  while  the  plaintiff 
suitable  for  public  travel  by  pedestrians,  lawfully  and  rightfully 
passing  over  and  upon  the  same. 

was  lawfully  and  rightfully  passing  along,  upon  and  over  the 
said  (west)  (sidewalk  of  Lexington  Avenue,)  at  a  place  (between 
123d  and  124:th  Streets,)  in  the  said  (City  of  New  Yorh,)  ■  in 
the. exercise  of  due  care  on  (her)  own  part,  and  solely  by  reason 
of  the  omission  of  duty,  and  failure  of  the  defendant  to  do  and 
perform  its  duty  to  plaintiff,  and  to  construct  and  maintain  the 
said  (structure  and  sidewalk,)  thereof,  in  a  safe,  suitable,  proper, 
adequate  condition,  and  free  from  defects  and  dangerous  (pit- 
falls, traps  and  holes  and  openings  and  elevations)  and  irregu- 
larities, and  by  reason  of  the  violation  of  laws  and  ordinances  of 
(the  City  and  State  of  Neiv  York,)  and  the  (slippery,  sloping 
structure  furnished,  built,)  provided  and  knowingly  maintained 
by  the  defendant,  in  a  (slippery  and  sloping)  and  unnecessarily 
dangerous  condition,  and  with  the  (boards  amd  planks  thereof, 
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separated  with  openings  and  with  knot  holes  amd  irregular  shaped 
holes  and  depressions  in  the  said  structure  and  planks  thereof,) 
all  of  which  made,  {during  the  rain,  a  slippery)  and  unnecessarily 
dangerous  condition  of  the  (wet  structure  and  hoards,)  a  menace 
and  dangerous  condition  (and  trap)  into  which  and  by  reason  of 
which,  plaintiff  was  caused  and  permitted  to  (trip,  catch  the  shoe 
of  her  foot,  and  to  lose  her  halance  cmd  to  he  violently  thrown 
to  the  surface  of  the  said  structure,  and  on  to  the  hwrd  hoards 
thereof  with  great  farce  and  violence)  causing  and  producing 
the  injuries  hereinafter  complained  of. 

VII.  Upon  information  and  belief,  that  the  said  (structure, 
and  the  sideiualk  thereof,)  so  (built,  constructed  and)  maintained 
by  the  defendant,  and  the  way,  manner  and  method  in  and  by 
which  the  defendant  used  and  permitted  the  use  of  the  same 
constituted  and  was  a  nuisance,  and  a  menace  to  the  plaintiff, 
and  all  other  persons,  rightfully  and  lawfully  using  the  same,  as 
pedestrians,  to  the  knowledge  of  defendant  by  reason  of  its  con- 
struction, physical  condition,  and  by  reason  of  former  accidents 
and  mishaps  at  or  near  same  place. 

VIII.  That  the  said  accident  occurred  and  the  said  injuries 
were  sustained  by  the  plaintiff,  solely  by  reason  of  the  wrongful 
omissions  and  unlawful  acts,  and  gross  negligence  and  careless- 
ness of  the  defendant,  (its  agents^  servants  amd  employees)  and 
without  fault,  or  participation  or  enjoyment  thereof,  or  want  of 
care  on  the  part  of  the  plaintiff. 

IX.  That  the  said  accident  and  injuriesi  sustained  by  the 
plaintiff  aforesaid  by  reason  of  the  said  accident,  consisted  of 
(severe  shock,  hruises  and  contusions,  fracture  of  the  right  hip) 
and  other  injuries  incidental  thereto,  both  internal  and  external, 
which  made  plaintiff  sick,  sore,  lame  and  disabled,  and  which 
injuries  and  the  results  and  consequences  thereof,'  are  likely  to 
be  permanent,  and  plaintiff  alleges,  upon  information,  that  the 
said  injuries  are  permanent  and  that  she  will  never  recover  from 
the  consequences  thereof;  that  she  has  been  obliged  to  expend 
large  sums  for  medicines  and  medical  attention  and  treatment, 
and  has  been  confined  in  (two  hospitals,)  and  has  been  subjected 
to  (surgical  operation's)  to  be  cured  of  her  said  injuries,  and  has 
experienced  great  pain  and  suffering,  and  has  been  prostrated 
in  her  physical  and  nervous  systems,  and  has  been  and  for  a 
long  time  will  be  confined  to  her  bed  and  unable  to  (help  herself, 
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or  others  dependent  upon  her,)  all  to  her  damage  in  the  sum  of 
$50,000  which  she  claims. 

Wherefore,  plaintiff  demands  judgment  against  the  defendant 
for  the  sum  of  ($50,000,)  together  with  the  costs  and  disburse- 
ments of  this  action. 

{RAYMOND  &  FULLER,) 

Attorneys  for  Plaintiff, 
Office  and  P.  0.  Address, 
{No.  1  Liberty  Street,) 

{New  York  City.) 
(Verification. ) 


rOEM  No.  62 
Against  Hotel  for  Loss  of  Baggage 

SUPREME  COUET  OF  THE  STATE  OF  NEW  YORK, 

{Kings)  County. 


{CLARA  FREEMAN,) 

Plaintiff, 
against 

{MANHATTAN       HOTEL        COM- 
PANY,) 

Defendiant. 

The  plaintiff,  •  above  named,  by  {Sheldon  Montgomery,  her) 
attorney,  complaining  of  the  defendant,  alleges: 

First:  That  at  all  the  times  hereinafter  mentioned  defendant 
was  and  still  is  {a,  domestic  corporation  duly  organized  and  exist- 
ing under  the  laws  of  the  State  of  New  York),  and  was  at  all 
times  hereinafter  mentioned  in  possession  of,  and  the  manager 
and  keeper  of,  a  common  inn  or  hotel  in  {the  Borough  of  Marv- 
hattan.  City  of  New  Yorlc)  for  the  entertainment  of  travelers 
and  transient  persons  as  guests,  known  as  {Hotel  Belmore). 

Second:  That  on  or  about  the  {20th)  day  of  {September, 
1916,)  the  plaintiff  was  received  by  the  defendant  into  said  {Hotel 
Belmore)  as  a  traveler  and  transient  guest,  together  with  {her) 
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baggage,  to  wit:  (a  trunk),  and  following  named  articles  therein 
contained  and  of  the  value  stated,  to  wit: 

(^List  of  contents  with  value.) 

The  property  of  the  plaintiff  of  the  value  of  {two  thousand  and 
sixty)  dollars  ($2,060). 

Third:  That  on  or  about  the  (2Srd)  day  of  {Septemher, 
1916),  the  plaintiff  remaining  and  being  at  said  (Hotel  Belmore) 
as  such  guest,  and  the  said  ^bove-enumerated  property  being  then 
in  the  special  care  and  custody  and  charge  of  the  defendant  as 
landlord  and  keeper  of  said  common  inn  or  hotel,  with  directions 
where  to  deliver  same  to  the  plaintiff,  the  said  defendant  and  its 
servants  and  employees  so  negligently  and  carelessly  conducted 
themselves  with  regard  to  said  baggage  and  property  of  the  plain- 
tiff that  the  same,  by  and  through  the  carelessness  and  negligence 
of  the  defendant  and  its  servants  and  employees  and  (hy  the  per- 
mission and  direction  of  the  defendant,  was  removed  from  said 
hotel  to  some  place  unknoiun  to  the  plaintiff,)  and  defendant  failed 
and  refused  to  deliver  same  to  the  plaintiff  upon  (her)  demand 
therefor,  and  the  said  baggage  and  property  became  thereby  wholly 
lost  to  the  plaintiff  to  her  damage  in  the  sum  of  (ttvo  thousand 
and  sixty)  dollars  ($2,060). 

Wherefore,  the  plaintiff  demands  judgment  against  the  defend- 
ant for  (two  thousand  and  sixty)  dollars  ($2,060),  together  with 
the  costs  of  this  action. 

(SHELDON  MONTGOMERY,) 

Plaintiff's  Attorney, 

Office  and  P.  0.  Address, 
(100  Broadway,) 
(Manhattan,  New  York  City.) 

(Verification. ) 
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FOUM  No.  63 
Upon  Account;  Stated 


SUPKEME    COURT, 

(New  York)  County. 


(WILLIAM  THOMPSON,) 

Plaintiff, 
against 

(FREDERICK  SMITH,) 

Defendant. 


The  plaintiff  above  named  by  (Willimn  Rwiidall),  his  attorney, 
complaining  of  the  above-named  defendant,  alleges: 

I.  On  the  (first)  day  of  (May,  1915),  at  the  (Borough  of 
Manhattan,  City  of  New  York),  an  account  was  stated  betv/een 
the  plaintiff  and  the  defendant ;  and  upon  such  statement  a  balance 
of  (nine  hundred  dollars)  wa,&  found  to  be  due  from  said  defend- 
ant to  this  plaintiff. 

II.  The  defendant  then  and  there  agreed  and  promised  to  pay 
said  sum. 

III.  No  part  thereof  had  been  paid. 

WHEREFORE,  plaintiff  demands  judgment  against  the  de- 
fendant for  the  sum  of  (nine  hundred  dollars),  with  interest  from 
the  (first)  day  of  (January,  1916),  together  with  the  costs  and 
disbursements  of  this  action. 

(WILLIAM  RANDALL,) 

Attorney  for  Plaintiff, 
Office  &  P.  0.  Address, 

(14  Wall  Street,) 
(Borough  of  Manhattan,) 

(New  York  City.) 
(Verification.) 
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FORM  Ho.  64 
On  Promissory  Note.     Payee  Against  Maker 
(CITY  COURT  OF  THE  CITY  OF  NEW  YORK). 


(JOHN  JONES,) 

Plaintiff, 
against 

(JOHN  DOE,) 

Defendant. 

. ■  J 

The  plaintiff  above  named,  by  (WILLIAM  REILLY),  his 
attorney,  complaining  of  the  above-named  defendant,  alleges: 

1.  Heretofore,  on  or  about  the  (first)  day  of  (June,  1914),  de- 
fendant made  and  delivered  to  plaintiff  his  promissory  note  in 
writing,  dated  on  that  day,  wherein  and  whereby  he  promised  to 
pay  to  the  plaintiff  or  his  order,  at  (No.  27  Pine  Street,  Borough 
of  Mmihattan,  City  of  New  Yorh),  the  sum  of  (one  thousand 
dollars*  ($1,000)  six  months)  after  said  date. 

2.  ISTo  part  of  said  note  has  been  paid,  and  said  plaintiff  is  now 
the  holder  and  ovnier  thereof. 

WHEEEFORE,  plaintiff  demands  judgment  against  the  de- 
fendant for  the  sum  of  (one  thousand  dollars  ($1,000)),  together 
with  interest  from  the  (first)  day  of  (January,  1915),  and  the 
costs  of  this  action. 

(WILLIAM  REILLY), 

Plaintiff's  Attorney, 
OiEce  and  P.  0.  Address 
(27  Pine  Street), 
(Manhattan  Borough), 

(New  York  City). 
(Verification.) 
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FORM  No.  65 

On  Promissory  Note.     Payee  Against  Maker,  Setting-  Forth  Copy  of 

Note 

(CITY  COUET  or  THE  CITY  OF  NEW  YOKE.) 


{JOHN  JONES,) 

Plaintiff, 
against 

{JOHN  DOE,) 

Defendant. 


The  plaintiff  above  named,  by  {WILLIAM  BEILLY),  his 
attorney,  eomplainiiig  of  the  above-named  defendant,  alleges: 

1.  Heretofore  or  about  the  {first)  day  of  {June,  1914),  the 
defendant  made  and  delivered  to  the  plaintiff  his  promissory  note 
in  writing,  of  which  the  following  is  a  copy : 

("$1,000  New  York,  June  1,  1914. 

"  Six  months  after  date  I  promise  to  pay  to  the  order  of  John 
Jones,  the  sum  of  one  thousand  dolla/rs,  at  27  Pine  Street,  Marir 
hattan  Borough,  New  York  City. 

"  Value  received. 

{JOHN  DOE.") 

2.  No  part  of  said  note  has  been  paid,  and  there  is  now  due 
the  plaintiff  thereon  from  the  defendant,  the  sum  of  {one  thou- 
sand dollars  ($1,000)),  with  interest  from  the  {first)  day  of 
{January,  1915),  which  the  plaintiff  claims. 

WHEKEFORE,  plaintiff  demands  judgment  against  the  de- 
fendant for  the  sum  of  {one  thousand  dollars  ($1,000)),  with 
interest  from  the  {first)  day  of'  {January,  1915),  together  with 
costs  and  disbursements  of  this  action. 

{WILLIAM  BEILLY), 

Plaintiff's  Mtoxnej, 
OfSoe  and  P.  O.  Address, 
(27  Pine  Street), 
{Manhattan  Borough), 

{New  York  City). 
(Verification. ) 
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FORltl  No.  66 
On  Promissory  Note.    Payee  Against  Maker  and  Indorser 
(CITY  COURT  OF  THE  CITY  OF  N^EW  YORK.) 


{JOHN  JONES,) 

Plaintiff, 
against 

{RICHARD      ROE)       and       {JOHN 
DOE,) 

Defendants. 


The  plaintiff  above  named,  by  {'William  Reilly),  his  attorney, 
complaining  of  the  above-named  defendants,  alleges: 

I.  Heretofore  the  defendant,  {John  Doe),  made  his  promissory 
note  in  writing,  dated  the  {1st)  day  of  {March,  1915),  at  {New 
York  City),  and  thereby  promised  to  pay  to  the  order  of  the  de- 
fendant, {Richard  Roe),  the  sum  of  {one  thousand  ($1,000)) 
dollars  {sixty  (60)  days)  after  said  date. 

II.  The  defendant  {Richard  Roe),  thereafter  and  before  ma- 
turity of  said  note,  for  value  indorsed  and  delivered  the  same  to 
this  plaintiff,  v^ho  is  now  the  owner  and  holder  thereof. 

III.  At  maturity,  said  note  was  duly  presented  for  payment 
and  payment  thereof  then  and  there  demanded,  but  the  same  was 
not  paid,  of  all  of  which  due  notice  was  given  to  defendant 
{Richard  Roe). 

TV.  !N"b  part  of  said  note  has  been  paid ; 

WHEREFORE,  plaintiff  demands  judgment  against  defend- 
ants for  the  sum  of  (owe  thousand  ($1,000))  dollars,  together 
with  interest  thereon  from  the  {1st)  day  of  {May,  1915),  and 
the  costs  of  this  action. 

{WILLIAM  REILLY), 

Plaintiff's  Attorney, 
Office  and  P.  O.  Address, 
(2Y  Pine  Street), 
{Borough  of  Manhattan) , 
{City  of  Nev)  York). 
(Verification.) 
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FORM  No.  67 
Complaint  —  In  action  to  recover  on  Statutory  Penalty 

SUPREME  CO'UET, 

{New  York)  County. 


{JOHN  MUNN,) 

Plaintiff, 


against 

{PALACE  CAFE  AND  RESTAURANT 
COMPANY,) 

Defendant. 

The  plaintiff  by  {Carl  Price,)  Ms  attorney,  respectfully  shows 
to  this  court  and  alleges : 

1.  Upon  the  information  and  belief,  that  at  all  times  here- 
inafter mentioned,  the  defendant  was  and  now  is  a  domestic 
corporation,  duly  created,  organized  and  doing  business  under 
the  laws  of  the  State  of  New  York 

2.  That  on  the  {22nd)  day  of  {June,  1916,)  said  {Palace  Cafe 
and  Restaurant  Company)  kept  and  maintained  for  the  use, 
accommodation,  patronage,  comfort  and  entertainment  of  the 
general  public,  a  certain  saloon  at  {No.  56  East  S27id  Street, 
Borough  of  Manhattan,  City  of  New  Forfe J  wherein  and  whereat 
among  other  things,  it  dispensed  whiskey,  beers  and  other 
spirituous  liquors  by  the  dram  or  drink  to  such  persons  as  might 
apply  to  purchase  the  same,  being  duly  licensed  by  the  proper 
authorities. 

3.  On  said  {22nd)  day  of  {June,  1916,)  between  the  hours 
of  {one  and  three)  o'clock  in  the  {afternoon,)  the  plaintiff, 
{John  Munn,)  a  colored  man,  entered  the  premises  of  said 
saloon  of  said  {Palace  Cafe  and  Restau/rant  Company)  at  {No. 
56  East  Z2nd  Street),  and  requested  the  bartender  of  said  {Palace 
Cafe  and  Restaurant  Company,)  who  was  then  and  there  selling 
beer  and  other  spirituous  liquors  by  the  drink  to  such  as  might 
desire  to  purchase  the  same,  to  sell  him,  {John  Munn,)  a  glass 
of  beer,  for  which  he  was  ready,  able  and  willing  to  pay,  but 
the  said  bartender  refused  to  furnish  said  {John  Munn)  with 
said  drink  of  beer,  and  wilfully  and  wrongfully  and  knowingly 
refused  such  drink  to  said  {John  Munn,)  on  account  of  his 
race  and  color;  while  at  the  same  time  and  place,  and  at  the 
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time  of  such  refusal,  as  aforesaid,  said  bartender  furnished  others 
then  and  there  present,  like  drinks  of  the  same  quality  and  quan- 
tity, as  the  drink  requested  by  said  {John,  Munn.) 

4.  That  by  reason  thereof,  the  defendant  became  indebted 
to  the  plaintiff  in  the  penalty  and  sum  of  five  hundred  dollars 
($50'0) ;  and  an  action  has  accrued  according  to  the  provisions 
of  Sections  1  and  2  of  chapter  265  of  the  Lav?s  of  1913,  amending 
Sections  40  and  41  of  Chapter  6  of  the  Consolidated  Laws, 
entitled  "An  Act  relating  to  Civil  Eights,"  in  effect  April  11, 
1913. 

WHEEEFORE,  plaintiff  demands  judgment  for  the  sum  of  five 
hundred  dollars  ($500)  together  with  the  costs  and  disburse- 
ments of  this  action. 

(CARL  PRICE), 

Attorney  for  plaintiff. 
Office  and  Post  Office  Address, 

(141  Broadway), 
{Borough,  of  Ma7iha,ttan) , 
{City  of  New  York). 
(Verification.) 


FORM  No.  68 
Complaint  In  Replevin  —  Unlawful  Detention 


SUPEEME    COUET, 
County  of  {Neiu  YorJc). 


{HOFFMAN  HOUSE,  NEW  YORK,) 

Plaintiff, 
against 

{COLONIAL  STORAGE  COMPANY) 
and   {MARY  MARTIN,)   impleaded, 

Defendants. 

Plaintiff  above  named,  complaining  of  the  defendants,  for  a 
complaint,  herein  respectfully  shows  to  this  court  and  alleges: 

I.  That  the  plaintiff  is,  aud  at  all  times  herein  mentioned  was 
(a  domestic  corporation  organized  and  existing  under  and  hy 
virtue  of  the  laws  of  the  State  of  New  York,  and  upon  inforrrwr 
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Hon  and  belief  that  the  defendant,  the  Colonial  Storage  Company j 
is  and  at  all  the  times  herein  mentioned  was  a  domestic  corporor 
tion  organized  and  existing  under  and  by  virtue  of  the  laws  of  the 
State  of  New  York). 

II.  That  the  plaintiff  is  and  at  all  times  herein  mentioned  and 
at  the  time  this  action  was  commenced  was  the  lawful  owner  of  a 
certain  chattel,  to  wit,  {an  oil  painting  entitled  "  Sprim,g  ")  of 
the  value  of  about  one  thousand  ($1,000)  dollars,  and  is,  and  at 
all  the  times  herein  mentioned  and  at. the  time  of  the  commence^ 
ment  of  this  action  was  entitled  to  the  immediate  possession 
thereof. 

III.  On  information  and  belief  that  {the  business  of  the  defend- 
ant, the  Colonial  Storage  Company,  is  and  at  all  the  times  heroin 
mentioned  was  tliat  of  a  storage  and  warehouse  keeper,  and  that 
the  said  chattel,  the  property  of  the  plaintiff,  was  placed  in  the 
possession  of  said  defendant,  the  Colonial  Storage  Company,  and 
stored  with  it  as  a  storage  and  warehouse  keeper  by  one  Mary 
Martin,  or  her  agents  or  servants),  and  at  the  time  of  the  com- 
mencement of  this  action,  was  wrongfully  kept  and  detained  by  the 
defendant  {the  Colonial  Storage  Company),  from  the  plaintiff 
herein  as  an  agent  or  bailee  of  {said  Mary  Martin)  or  her  agents 
and  servants  and  as  her  or  their  property.  On  information  and 
belief  that  said  {Mary  Martin)  claims  to  be  the  owner  of  said 
chattel. 

IV.  On  information  and  belief  that  on  or  about  the  (13/^)  day 
of  {January,  1916),  and  previous  to  the  commencement  of  this 
action,  said  chattel  was  duly  demanded  from  said  {Colonial  Stor- 
age Company),  but  said  {Colonial  Storage  Company)  refused  to 
deliver  it  to  the  plaintiff  herein. 

Wherefore,  plaintiff  demands  judgment  against  the  defendants 
for  the  possession  of  said  chattel  and  adjudging  that  the  plaintiff 
is. the  owner  and  entitled  to  the  possession  thereof,  and  for  such 
other  and  further  relief  as  to  the  court  may  seem  just  and  proper, 
together  with  the  costs  of  this  action. 

•  {ARNOLD  GREEN), 
Attorney  for  Plaintiff, 
Office  and  Post  Office  Address, 

(70  Broadway,) 
{Borough  of  Manhattan) , 
{New  York  City,  N.  Y.) 
(Verification.) 
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FORM  No.  69 
Complaint  in  Replevin  —  Unlawful  Detention 


SUPKEME    COURT, 
{New  York)  County. 


(JOHN  BROWN,) 

.    ^  Plaintiff, 

against 


(JAMES  RICE,,) 

Defendant. 


Plaintiff  above  named  by  (Lindley  Z.  Murray),  his  attorney, 
complaining  of  the  defendant  above  named,  alleges : 

I 

That  at  the  time  of  the  commencement  of  this  action  and  on  or 
before  the  (&th)  day  of  (May,  1916),  plaintiff  was  and  still  is 
the  owner  of  and  entitled  to  the  imutnediate  possession  of  the 
chattels  mentioned  in  Schedule  "A"  hereto  annexed  and  made  a 
part  of  this  complaint;  that  said  chattels  were  on  the  (&th)  day  of 
(May,  1916),  and  still  are  of  the  value  of  (hvo  thousand)  dollars. 

II 

That  the  defendant  has  become  possessed  of  and  wrongfully 
detains  from  the  plaintiff  the  articles  mentioned  in  said 
•Schedule  "A." 

Ill 

That  before  the  commencement  of  this  action  plaintiff  duly 
demanded  of  the  defendant  that  he  return  said  chattels  to  plain- 
tiff, but  he  has  failed  and  refused  to  do  so,  to  plaintift''s  damage 
in  the  sum  of  (five  hundred)  dollars. 

WHEEEFORE  plaintiff  demands  judgment  against  the  de- 
fendant for  the  possession  of  said  articles  mentioned  in 
Schedule  "A"  hereto  annexed,  or  for  the  sum  of  (two  thousand) 
dollars  in  ease  possession  thereof  cannot  be  given  to  plaintiff ;  and 
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for  the  further  sum  of  (five  hundred)  dollars  damages,  together 
with  the  costs  of  this  action. 

(LINDLEY  Z.  MURRAY), 
Plaintiff's  Attorney, 

Office  &  P.  0.  Address, 
(217  Broadway), 

(New  York  City.) 
(Verification.) 


FORM  No.  70 

Complaint  in  Replevin  —  Wrongful  Taking 

SUPEEME    COUET, 
(New  York)  County. 

(JOHN  JONES,) 

Plaintiff, 
against 

(JOHN  DOE,) 

Defendant. 

Plaintiff  above  named  by  (Joseph  Mulqueen,  Jr.,)  his  attorney, 
complains  of  the  defendant  above  named  and  alleges: 


That  at  the  time  of  the  commencement  of  this  action,  and  on 
or  before  the  (2,d  day  of  May,  1916),  plaintiff  was  the  owner  and 
entitled  to  the  immediate  possession  of  (Certificate  No.  33  of 
the  Powhattan  Mining  Company  for  one  hundred  shares  of  the 
preferred  stock  of  said  Company)  of  the  (par)  value  of  (ten 
thousand)  dollars  ($10,000)  and  the  actual  value  of  about  (ten 
thousand)  dollars  ($10,000)  and  entitled  to  all  the  dividends 
thereon. 

II 

That  on  or  about  the  (2d!)  day  oi.(May,  1916),  at  the  (City  of 
New  York)  the  defendant  wrongfully  took  the  said  (stock  certifi- 
cate) from  plaintiff's  possession  and  wrongfully  detains  the  same 
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from  him  to  plaintiff's  damage  in  the  sum  of  (two  htmdred  amd 
fifty)  dollars  ($250). 

WHEKEFOKE,  plaintiff  demands  judgment  against  the  de- 
fendant for  the  possession  of  the  said  {stock  certificate)  or  the 
sum  of  {ten  thousand)  dollars  ($10,000)  in  case  possession  thereof 
cannot  be  given  to  plaintiff,  and  for  the  siun  of  {two  hundred  and 
fifty)  dollars  ($250)  damages,  together  with  the  costs  of  this 
action. 

{JOSEPH  MULQUEEN,  JR.), 

Plaintiff's  Attorney, 
OfBce  and  P.  O.  Address^ 
(60  Wall)  Street, 
{Borough  of  Manhattan), 

{New  York  City). 
(Verification.) 


FORM  No.  71 

Complaint  in  Replevin*  —  Wrongful  Taking 

SUPREME  COU'ET, 
County  of  {New  York). 

{JOHN  MARTIN,) 

Plaintiff, 

vs. 

{WILLIAM  LEWIS,) 

Defendant. 

The  plaintiff  above  named  complains  of  the  defendant  ajid 
alleges : 

I.  The  plaintiff,  at  all  times  hereinafter  mentioned,  vs'as  and 
still  is  the  lawful  ovsmer  and  entitled  to  the  immediate  possession 

*  "  Where  the  complaint,  in  an  action  brought  to  recover  possession  of  chat- 
tels, alleges  that  the  defendant  'has  concealed,  removed  or  disposed  of  said 
chattels  so  that  they  cannot  be  found  or  taken  by  the  sheriff  under  the 
requisition  issued  to  him  herein,  and  with  intent  that  the  same  should  not 
be  so  found  or  taken,'  and  such  allegation  is  proved  upon  an  inquest  on  the 
defendant's  default,  and  is  incorporated  in  the  decision,  an  execution  against 
the  person  of  the  defendant  may  be  issued  in  the  event  of  the  return  unsat- 
isfied of  an  execution  against  his  property,  notwithstanding  that  no  order  of 
arrest  was  granted  in  the  action." — Lehman  v.  Mayer,  68  App.  Div.  12. 
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of  (37  cases  of  leaf  tobacco  known  as  Connecticut  leaf  tobacco), 
of  which  an  inventory  is  hereto  annexed,  marked  Schedule  "A," 
and  forming  part  of  this  complaint. 

II.  The  said  chattels  were  on  (JuTie  2',  1916),  and  still  are  of 
theralue  of  ($3,000). 

III.  That  on  and  prior  to  (June  2,  1916),  plaintiff,  as  such 
owner,  stored  the  said  chattels  (m  the  warehouse  of  Rush  & 
Mason  in  the  City  of  New  York,)  in  his  own  name,  and  there- 
upon negotiable  warehouse  receipts  therefor  were  delivered  to 
plaintiff.  The  4®feudant  wrongfully  claimed  to  be  the  owner  of 
said  chatt-els,  instructed  the  said  {Rush  &  Mason)  to  refuse  a  de- 
livery of  said  tobacco  to  plaintiff,  and  on  said  June  2,  1916,  and 
prior  to  the  commencement  of  this  action,  plaintiff  duly  demanded 
from  said  (Rush  &  Mason)  a  return  and  delivery  of  said  chattels, 
and  said  (Rush  &  Mason,)  acting  under  said  instructions  of  the 
defendant  and  as  his  agent,  refused  to  deliver  the  said  chattels  to 
plaintiff.  But  thereupon  the  defendant  wrongfully  detained  and 
caused  to  be  wrongfully  detained  all  of  the  said  chattels,  and  that 
he  does  still  wrongfully  detain  the  same  from  plaintiff. 

IV.  Thereafter  the  defendant  surreptitiously  and  without 
notice  to  plaintiff  took  the  said  chattels  into  his  actual  possession, 
and  said  defendant  has  concealed,  removed  or  disposed  of  said 
chattels  so  that  they  cannot  be  found,  or  taken  by  the  sheriff  under 
the  requisition  issued  to  him  herein,  and  with  intent  that  the 
same  should  not  be  so  found  or  taken. 

WHEEEFOEE,  the  plaintiff  demands  judgment  against  the 
defendant  for  the  delivery  of  all  of  the  aforesaid  chattels,  together 
with  ($2,000)  damages  for  the  wrongful  detention  thereof,  or  if 
the  delivery  of  said  chattels  cannot  be  made,  for  the  sum  of 
($3,000),  the  value  of  said  chattels,  together  with  the  sum  of 
($2,000)  damages  for  the  wrongful  detention  thereof,  besides 
the  costs  and  disbursements  of  this  action. 

(WERNER  &  ENGLAND), 

Attorneys  for  Plaintiff, 
Office  and  P.  0.  Address, 

(31  Liberty  Street), 
(New  Yorh  City). 
(Verification.) 
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Schedule  "A." 

An  inventory  of  thirty-seven  cases  of  leaf  tobacco,  known  as 
the  Connecticut  leaf  tobacco,  each  case  being  designated  by  a 
number  marked  on  the  outside  thereof,  and  having  the  gross 
weight  of  the  contents  of  the  case  and  the  tare  also  marked  on  the 
outside  thereof,  and  having  thereon  the  mark  "  M  "  in  a  diamond, 
the  said  cases  being  marked  by  number,  gross  weight  and  tare, 
respectively,  as  follows: 


yo.  of  Case 

Gross  Weight 

Tare 

516 

1455 

194 

517 

1450 

196 

518 

1418 

185 

FORM  No.  72 
Affidavit  on  Replevin  and  Requisition* 


SUPREME    COURT, 
(New  YorTc)  County. 


{JOHN  JONES,) 

Plaintiff, 
against 


{JOHN  DOE,) 

Defendant. 


STATE  OF  NEW  YORK, 


Cbunty  of  {New  YorTc), 

{JOHN  J  ONE  8) ,  being  duly  sworn,  says  that  he  is  the  plain- 
tiff in  this  action ;  that  he  is  the  owner  of  and  lawfully  entitled  to 
the  immediate  possession  of  the  following  chattels  claimed  in  this 
action,  that  is  to  say:  {two  automobiles,  touring  cars,  Pavhard 
make,  1905  model,  with,  Limousine  body,  AO-horse  power  and  com- 
plete equipment,  bearing  manufacturer's  numbers  37608  and 
39500). 

*  The  foregoing  form  is  intended  for  a,  case  where  the  affidavit  is  made  at 
the  time  of  issuing  the  sumn?o\;s. 
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That  the  above-named  plaintiff  has  brought  this  action  in  this 
court  against  the  defendant  by  the  issuance  of  a  summons,  a  copy 
whereof  is  hereto  annexed,  to  recover  the  possession  of  said  chat- 
tels. That  said  summons  has  not  yet  been  served,  and  this  affi- 
davit is  made  to  accompany  said  summons. 

That  the  said  chattels  are  wrongfully  detained  from  the  plain- 
tiff by  {John  Doe),  the  defendant  herein.  That  the  alleged  cause 
of  the  detention  thereof,  according  to  deponent's  best  knowledge, 
information  and  belief,  is  as  follows : 

{Defendant  claims  a  lien  upon  said  property  by  reason  of  worh 
done  upon  other  chattels  of  the  same  hind  heretofore  placed  in  his 
hands  by  plaintiff  and  since  returned  by  him,  alleging  that  the 
above-mentioned  chattels  were  delivered  to  him  under  a  single 
continuing  contract^  which  allegation  deponent  denies.) 

That  the  said  chattels  have  not  been  taken  by  virtue  of  a  war- 
rant against  the  plaintiff,  for  the  collection  of  a  tax,  assessment  or 
fine,  issued  in  pursuance  of  a  statute  of  the  State  or  of  the  United 
States,  nor  have  same  been  seized  by  virtue  of  an  execution  or 
warrant  of  attachment  against  the  property  of  the  plaintiff,  or  of 
any  person  from  or  through  whom  the  plaintiff  had  derived  title  to 
said  chattels  since  the  seizure  thereof,  and  that  the  actual  value  of 
said  property,  according  to  the  best  knowledge  and  belief  of 
deponent,  is  (eight  thousand)  dollars  ($8,000). 

{jony  JONES.) 

Sworn  to  before  me,  this 
{2ith)  day  of  (July,  1916). 


J 


(EDWARD  SMITH,) 

ISTotary  Public, 
(New  Yorh)  County,  (No.  20). 

To   (Alfred  E.  Smith),   Esq.,   sheriff  of  the   County  of   (New 
York)  : 
You  are  hereby  required  to  replevy  the  chattels  described  in  the 
above  affidavit. 

Dated,  (New  Yorh,  July  24,  1916). 

(WILLIAM  SIMPSON), 

Attorney  for  Plaintiff, 
Office  and  Post-Office  Address, 

(11  Wall  Street), 
(New  Yorh  City). 
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Plaintiff's  Undertaking 


FORM  No.  73 
Plaintiff's   Undertaking  in  Action  to  Eeoover  Chattel 


SUPREME    COURT, 

(New  York)  County. 


(JOHN  JONES,) 

Plaintiff, 
against 

(JOHN  DOE,) 

Defendant. 


WHEREAS  (John  Jones) ,  the  plaintiff  in  this  action  has  made 
an  affidavit  that  the  defendant  (John  Doe)  wrongfully  detains 
certain  personal  property  in  said  affidavit  mentioned,  of  the  value 
of  (eight  thousand  ($8,000))  dollars,  and  the  plaintiff  claims  the 
immediate  delivery  of  the  said  personal  property  to  him,  as  pro- 
vided for  by  Chapter  XIV  of  the  Code  of  Civil  Procedure. 

ISrOW,  THEREFORE,  in  consideration  of  the  taking  of  said 
property  or  any  part  thereof  by  the  sheriff  of  the  County  of  (New 
York,)  by  virtue  of  the  said  affidavit  and  the  requisition  thereupon 
indorsed,  we,  the  undersigned  (John  B.  Taylor),  of  (No.  22 
West  First  street.  Borough  of  Manhattan,  City  of  New  York) ,  and 
(Charles  T.  Furman),  of  (No.  134  East  Fourth  street.  Borough  of 
Manhattan,  City  of  New  York),  and  (John  Jones)  of  (No.  16 
West  Seventieth  street.  Borough  of  Manhattain,  City  of  New 
York),  do  hereby  jointly  and  severally  undertake  and  become 
bound  to  the  defendant  in  the  sum  of  (sixteen  thousand  ($16,000) 
dollars)  for  the  prosecution  of  the  action  by  the  plaintiff,  in  the 
(New  York  Supreme  Court),  against  the  defendant,  for  the  re- 
turn to  the  defendant  of  the  said  property  if  possession  thereof  is 
adjudged  to  him,  or  if  the  action  abates  or  is  discontinued  before 
the  said  property  is  returned  to  the  said  defendant,  and  for  the 
payment  to  the  defendant  of  any  sum  which  the  judgment  awards 
to  him  against  the  plaintiff. 

Dated,  (New  York,  July  24,  1916). 

(JOHN  B.  TAYLOR.) 
(CHARLES  T.  FURMAN.) 
(JOHN  JONES.) 
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STATE  OF  NEW  YORK,  , 

>-SS 

Ccuntj  of  (New  York) , 

(JOHN  B.  TAYLOR),  one  of  the  sureties  named  in  and  sub- 
scribers to  the  foregoing  undertaking,  being  duly  sworn,  says : 

That  he  is  a  resident  and  free  holder  in  this  State,  and  is  worth 
the  sum  of  (thirty-two  thousand  ($32,000))  dollars  over  all  the 
debts  and  liabilities  which  he  owes  or  has  incurred  and  exclusive 
of  property  exempt  by  law  from  levy  and  sale  under  an  execution. 

{JOHN  B.  TAYLOR.) 
Signed  and  sworn  to  before  me,  1 
this  {2Uh)  day  of  (July,  1916).  J 

(EDWARD  SMITH), 
Notary  Public, 
(New  Yorh)  County,  No.  (20). 

STATE  OF  NEW  YORK,  1 

?'SS   ' 

County  of  (New  York),       J 

(CHARLES  T.  FURMAN);  one  of  the  sureties  named  in  and 
subscribers  to  the  foregoing  undertaking,  being  duly  sworn,  says : 

That  he  is  a  resident  and  free  holder  in  this  State,  and  is  worth 
the  sum  of  (thirty-two  thousand  ($32,000))  dollars  over  all  the 
debts  and  liabilities  which  he  owes  or  has  incurred  and  exclusive 
of  property  exempt  by  law  from  levy  and  sale  under  an  execution. 

(CHARLES  T.  FURMAN.) 
Signed  and  sworn  to  before  me, 
this  (24tt)  day  of  (July,  1916). 

(EDWARD  SMITH), 
Notary  Public, 
(New  York)  County,  No.  (20). 

STATE  OF  NEW  YORK, 


County  of  (New  York) ,       '' 

On  this  (24:th)  day  of  (July  1916)  before  me  personally 
appeared  (John  B.  Taylor,  Charles  T.  Furman  and  John  Jones) 
to  me  known  and  known  to  me  to  be  the  individuals  named  in  and 
who  executed  the  foregoing  undertaking  and  they  duly  (severally) 
acknowledged  to  me  that  they  executed  the  same. 

(EDWARD  SMITH,) 

Notary  Public, 
(New  York)  County,  No.  (20). 


VERIFICATION 


I.  Where  a  pleading  is  verified,  each  subsequent  pleading  * 
must  be  verified,  except  (generally  speaking) 

(1)  A  demurrer. 

(2)  General    answer    of   an   infant    by    his   guardian 

ad  litem. 

(3)  Answer  in  libel  or  slander. 

(4)  Answer  in  divorce. 

(5)  Where  party  pleading  can  be  privileged  from  testi- 

fying, as  a  witness  (this  exception,  however,  does 
not  extend  to  a  fraud  on  creditors  nor  affect  the 
property  rights  of  others).  (See  3  How.  Pr. 
314;  138  App.  Dw.  711 ;  165  App.  Div.  885.) 

Pleading  must  be  verified: 

II.  Where  it  is  desired  to  enter  judgment  by  default  without 
application  to  the  court.     (§  1213,  Code.) 

III.  Service  is  by  publication. 

IV.  Where  it  is  desired  to  use  the  pleading  as  an  affidavit. 

V.   (Answer)  to  prevent  inquest  for  the  want  of  an  affidavit 
of  merits. 
VI.   Complaint  against  joint-debtors  in  an  action  under  §  1938, 
Code. 
VII.  Answer  affirmatively  alleging  that  plaintiff  or  defendant 
is  not  a  corporation.     (§  1776,  Code.) 
VIII.  Dilatory  defense.     (§  513,  Code.) 

IX.  If  defendants  are  severally  liable,  each  must  verify  answer, 
X.  Where  the  complaint  is  not  verified,  and  the  answer  seta 
up  a  counterclaim,  and  also  a  defense  by  way  of  denial 
or  avoidance,  the  verification  may  be  made  to  refer  exclu- 
sively to  the  counterclaim. 
XI.  Where  the  complaint  is  verified  and  the  answer  contains 
a  counterclaim  which  charges  adultery,  it  must  be  veri- 
fied in  respect  to  such  counterclaim.     (§  1757,  Code.) 

*  Amended  complaint  is  not  a  subsequent  pleading. 
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By  Party  —  One  of  Several  Parties 


FORM  No.  74 
Verification  —  By  Party* 
STATE  OF  NEW  YOEK, 


Coa-atjoi  (New  York),       ^ 

(JOHN  JONES),  being  duly  sworn,  deposes  and  says: 
That  he  is  the  (plaintijf)  herein;  that  he  has  read  the  fore- 
going {complaint)  and  knows  the  contents  thereof,  and  that  the 
same  is  true  to  his  own  knowledge/except  as  to  the  matters  therein 
stated  to  be  alleged  upon  information  and  belief^and  that  as  to 
those  matters  he  believes  it  to  be  true. 

{JOHN  JONES.) 
Sworn  to  before  me,  this 
(fourth)  day  of  (June,  1916). 

(FANNIE  8CHULTZ,) 

Notary  Public,  No.  (30), 

(New  Yorh)  County. 


FORM  No.  75 


Verification  —  By  One  of  Several  Parties  United  in  Interest  and 
Pleading  Together 


STATE  OF  NEW  YORK, 


County  of  (New  Yorh),      J 

(JOHN  JONES),  being  duly  sworn,  says,  that  he  is  one  of  the 
(plaintiffs)  herein;  that  he  has  read  the  foregoing  (complaint) 
and  knows  the  contents  thereof;  that  the  same  is  true  to  his  own 
knowledge,  except  as  to  the  matters  therein  stated  to  be  alleged 
upon  information  and  belief,  and  that  as  to  those  matters,  he 
believes  it  to  be  true,  and  that  he  is  acquainted  with  facts  of  the 
ease. 

(JOHN  JONES.) 
Sworn  to  before  me,  this       "1 
{4:th)    day    of    (June,    1916)./ 

(FANNIE  8GHULTZ,) 

Notary  Public,  No.  (30), 

(New  Yorh)  County. 

*  There  is  no  difference  In  the  form  of  a  verification,  whether  the  party 
making,  act  as  an  Individual  or  in  a  representative  capacity,  as  an  executor, 
administrator,  trustee,  receiver,  assignee  for  benefit  of  creditors,  etc. 
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Domestic   Corporation  —  Foreign   Corporation 


FORM  No.  76 

Verification  —  By  Officer  of  Domestic  Corporation 

STATE  OF  NEW  YORK,  1 
County  <yf  (New  York),       J 

(JOHN  JONES),  being  duly  sworn,  says: 

That  he  is  (president)  of  the  (Columbia  Hat  Company,)  the 
(plaintiff j)  above  named,  a  domestic  corporation,  and  that  he  has 
read  the  foregoing  (complaint)  and  knows  the  contents  thereof, 
and  that  the  same  is  true  to  his  own  knowledge,  except  as  to 
matters  therein  stated  to  be  alleged  upon  information  and  belief, 
and  that  as  to  those  matters  he  believes  it  to  be  true. 

(JOHN  JONES.) 
Sworn  to  before  me,  this      \ 
(fourth)  day  of  (June,  1916)./ 

(FANNIE  SCHULTZ,) 

Notary  Public,  No.  (30), 

(New  York)  County. 


FORM  No.  77 
Verification  —  By  Officer  of  a  Foreign  Corporation 
STATE  OF  NEW  YORK, 

''SS. 


County  of  (New  York), 


}' 


(OEOBGE  WAITE),  being  duly  sworn,  deposes  and  says: 
That  he  is  the  (secretary)  of  the  (United  Steel  Company),  the 
(defendant)  in  the  above-entitled  action,  that  he  read  the  fore- 
going (answer)  and  knows  the  contents  thereof,  and  that  the 
same  is  true  to  his  own  knowledge,  except  as  to  the  matters  therein 
stated  to  be  alleged  on  information  and  belief,  and  that  as  to  those 
matters  he  believes  it  to  be  true.  Deponent  further  says  that  the 
reason  why  this  veriiication  is  not  made  by  the  party  and  is  made 
by  him  is  that  the  defendant  is  a  foreign  corporation;  and  the 
sources  of  deponent's  information  and  the  grounds  of  his  belief  as 
to  all  matters  not  therein  stated  upon  his  knowledge  are  as  follows : 
.(Statements  and  reports  of  other  officers  and  employees  of  the 
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defendant  company,  and  documents  and  correspondence  in  the  pos- 
session of  deponent.) 

(GEORGE  WAITE.) 
Sworn  to  before  me,  this       "1 
(19a)  day  of  (December,  1916)./ 

(ARTHUR  FRANCE,) 
Notary  Public, 

(N.  Y.)  Co. 


FORM  No.  78 

Verification  —  By  Attorney! —  Reason :    Party  a  Foreign  Corporation 

STATE  OF  NEW  YORK,  ] 
Oounty'of  (New  York) ,       ]     " 

(JOHN  JONES),  being  duly  sworn,  says: 

That  is  one  of  the  attorneys  for  the  (Columbia  Hat  Com- 
pany), the  (plaintiff)  above  named,  and  that  he  has  read  the 
foregoing  (complaint)  and  knows  the  contents  thereof,  and  that 
the  same  is  true  to  his  own  knowledge,  except  as  to  the  matters 
therein  stated  to  be  alleged  upon  information  and  belief,  and  that 
as  to  those  matters  he  believes  it  to  be  true;  and  the  reason  that 
this  verification  is  not  made  by  the  plaintiff  and  is  made  by 
deponent,  is  that  the  plaintiff  is  a  foreign  corporation.  Deponent 
further  says,  that  the  sources  of  his  information  and  the  grounds 
of  his  belief  as  to  all  matters  therein  not  stated  upon  his  knowl- 
edge are  as  follows: 

("Letters  received  from  plaintiff  and  defendant  and  personal 
interviews  had  with  officers  of  the  plaintiff  company.") 

(JOHN  JONES.) 

Sworn  to  before  me,  this     \ 
(fourth)  day  of  (June,  1916). J 

(FANNIE  SCHULTZ,) 

Notary  Public,  No.  (30), 

(New  York)  County. 
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Of  Answer  —  Defendant  a  Foreign  Corporation 

FORM  No.  79 

Verification  by  Attorney  —  Foreign  Corporation — ^Answer  Denying 
Knowledge  or  Information  Sufficient  to  Form  a  Belief.* 

STATE  OF  NEW  YORK,  1 

rSS  * 
Gonntj  oi  (New  York),       J 

{L.  M.  BERKELEY),  being  duly  sworn,  says  that  he  is  the 
attorney  for  the  above-named  defendant;  that  he  has  read  the 
foregoing  (answer)  and  knows  the  contents  thereof;  that  the  same 
is  true  to  the  knowledge  of  the  deponent,  except  as  to  those  mat- 
ters therein  stated  to  be  alleged  on  information  and  belief,  and 
that  as  to  those  matters  he  believes  it  to  be  true,  and  that  the 
reason  why  this  verification  is  not  made  by  the  defendant  is  that 
the  said  defendant  is  a  foreign  corporation. 

(L.  M.  BERKELEY.) 
Sworn  to  before  me,  this      "i 
(20th)  day  of  (March,  1916.)  / 

(FRANK  L.  HOLT,) 
~Sota.Tj  Public, 
'  (Neiv  Yoi'k)   County. 


FORM  No.  80 


Verification  —  By  Resident  Attorney  or  Agent  —  Reason :  Party  Not 
Within  the  County 

STATE  OF  NEW  YORK,   , 


Oounty  of  (New  Yorh), 


}'- 


(JOHN  JONES),  being  duly  sworn  says: 

That  he  is  one  of  the  attorneys  for  the  (plaintiff)  in  this  action 
and  resides  at  (No.  121  West  11th  street,  in  the  City  and  County 
of  New  York) ;  that  he  has  read  the  foregoing  (complaint)  and 
knows  the  contents  thereof,  and  that  the  same  is  true  to  the  knowl- 
edge of  the  deponent,  except  as  to  the  matters  therein  stated  to  be 
alleged  upon  information  and  belief,  and  that  as  to  those  matters 
he  believes  it  to  be  true.  Deponent  further  says  that  the  grounds 
of  his  belief  as  to  all  matters  therein  not  stated  upon  his  knowledge 
are  as  follows: 

*  See  American  Audit  Go.  v.  Industrial  Federation,  84  App.  Div.  304. 
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("  That  he  has  in  his  possession  the  promissory  notes  mentioned 
in  the  complaint,  and  letters  from  the  plaintiff,  and  letters  from 
defendant  acknowledging  the  defendant's  liability  thereon  amd  of 
the  notarial  certificate  of  demand  and  notice  of  protest  given  to 
defendant  upon  the  non-poAjment  of  said  notes  at  maturity.") 

Deponent  further  says  that  the  reason  why  this  verification  is 
not  made  by  said  {plaintiff)  is  that  said  {plaintiff)  is  not  within 
the  county  where  such  attorney  resides. 

{JOHN  JONES.) 

Sworn  to  before  me,  this      1 
{fourth)  day  of  {June,  1916)./ 

{FANNIE  8CHULTZ,) 

ISTotary  Public,  No.  (30), 

{New  York)  County. 

Where  the  attorney  resides  in  the  State,  but  outside  the  County 
of  liew  York,  e.  g.,  Brooklyn  or  Staten  Island,  and  has  his  office 
in  JSTew  York  County,  he  may  make  the  verification  in  New  York 
County  by  adopting  the  foregoing  form. 


FORM  No.  81 


Verification  —  By  Attorney  Non-resident  of  State  —  Reason;    Party 
Not  Within  County 


STATE  PF  NEW  YOKE, 

yss. 


County  of  {New  York) ,       T 

{FRANK  WILSON,)  being  duly  sworn,  deposes  and  says: 
That  he  is  the  attorney  for  the  {plaintiff)  in  the  above-entitled 
action,  and  resides  at  {Englewood)  in  the  State  of  {New  Jersey), 
and  has  his  office  at  (32  Liberty  street),  in  the  {Borough  of  Man- 
hattan, City,  County  and  State  of  New  York) ;  that  he  has  read 
the  foregoing  {complaint)  and  knows  the  contents  thereof,  and 
that  the  same  is  true  to  his  own  knowledge,  except  as  to  the  mat- 
ters therein  stated  to  be  alleged  upon  information  and  belief,  and 
that  as  to  those  matters  he  believes  it  to  be  true.  Deponent  fur- 
thei'  says  that  the  sources  of  his  information  and  the  grounds  of 
his  belief  as  to  all  matters  therein  not  stated  upon  his  knowledge 
are  as  follows: 
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{Correspondence  with  the  plaintiff  and  books^  documents,  and 
letters  from  the  defendant  to  the  plaintiff  acknowledging  his  lia- 
hility  thereon  and  promising  to  pay  the  same,  in  his  possession, 
and  statements  made  by  the  employees  of  plaintiff.) 

Deponent  further  says  that  the  reason  Why  this  verification  is 
not  made  by  the  (plaintiff)  and  is  made  by  the  deponent  is  that 
the  said  (plaintiff)  is  not  within  the  County  of  (New  York),  the 
county  where  deponent  has  his  office. 

(FRANK  WILSON.) 
Sworn  to  before  me,  this 
(21st)  day  of  (June,  1916). 

(ELI  SMITH,) 

Notary  Public,  No.  (31), 

(Neiv  York)  County. 


J 


FORM  No.  82 

Verification  —  By  Attorney  or  Agent  —  Reason:    Party  Incapable 

STATE  OF  NEW  YOEK,  1 
County  of  (New  York) ,       ]     " 

(JOHN  JONES,)  being  duly  sworn,  says : 

That  he  is  one  of  the  attorneys  for  the  (plaintiff)  in  this  action 
and  resides  at  (No.  121  West'Hth  street,  in  the  City  and  County 
of  New  York) ;  that  he  has  read  the  foregoing  (corn-plaint)  and 
knows  the  contents  thereof,  and  that  the  same  is  true  to  the  knowl- 
edge of  the  deponent,  except  as  to  the  matters  therein  stated  to  be 
alleged  upon  information  and  belief,  and  that  as  to  those  matters 
he  believes  it  to  be  true.  Deponent  further  says  that  the  grounds 
of  his  belief  as  to  all  matters  therein  not  stated  upon  his  knowledge 
are  as  follows: 

("  That  he  has  in  his  possession  the  promissory  notes  mentioned 
in  the  complaint,  and  letters  from  the  plaintiff,  and  letters  from 
defendant  acknowledging  the  defendant's  liability  thereon,  and  of 
the  notarial  certificate  of  demand  and  notice  of  protest  given  to 
defendant  upon  the  non-payment  of  said  notes  at  maturity.") 

Deponent  further  says  that  the  reason  why  this  verification  is 
not  made  by  said  plaintiff  is  that  said  plaintiff  is  not  capable 
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By  Attorney  —  Written  Instrument  in  His  Possession 

of  making  this  verification,  by  reason  of  the  fact  that  said  plaintiff 
is  now  confined  to  his  house,  suffering  from  severe  illness,  and 
under  theadvice  of  physicians  cannot  be  seen  as  appear  by  the 
affidavit  of  Henry  Archer,  M.  D.,  hereto-  attached  and  made  a  part 
of  this  affidavit. 

{JOHN  J0NE8.) 
Sworn  to  before  me,  this       "1 
{fourth)  day  of  {June,  1916).  f 

{FANNIE  8CHULTZ,) 

Notary  Public,  No.  (30), 

,{New  York)  County. 


FORM  No.  83 


Verification  —  When  Action  is  Fojinded  upon  Written  Instrument  for 
the  Payment  of  Money  —  In  Possession  of  Attorney 

STATE  OF  NEW  YORK,  1 

r  ss  * 
County  of  {A^ew  York,)      J 

{JOHN  JONES),  being  duly  sworn,  says: 

That  he  is  one  of  the  attorneys  for  the  {plaintijf)  herein ;  that 
he  has  read  the  foregoing  {complaint)  and  knows  the  contents 
thereof,  and  that  the  same  is  true  to  the  knowledge  of  the  deponent, 
except  as  to  the  matters  therein  stated  to  be  allied  upon  infor- 
mation and  belief,  and  that  as  to  those  matters  he  believes  it  to  be 
true;]  that  this  action  is  founded  upon  a  written  instrument  for 
the  payment  of  money  only,  now  in  deponent's  possession,  which 
instrument  is  the  source  of  deponent's  information,  and  the  grounds 
of  his  belief. 

{JOHN  JONES.) 

Sworn  to  before  me,  this 
{fourth)  day  of  {June,  1916). 

Notary  Public,  No.  30), 
-  {FANNIE  SCHULTZ), 

{New  York)  County. 

12 


352  Verification 


By  Attorney 


FORM  No.  84 

Verification  —  By  Attorney  Where  All  the  Material  Allegations  are 
Within  His  Personal  Knowledge 

STATE  OF  IfEW  YORK,  1 
County  of  (New  York,)     J 

{JOHN  JONES),  being  duly  sworn,  says: 
That  .he  is  one  of  the  attorneys  for  the  (plaintiff)  herein ;  that 
he  has  read  the  foregoing  (complaint)  and  knows  the  contents 
thereof,  and  that  the  same  is  true  to  the  knowledge  of  the  deponent, 
and  that  all  the  allegations  in  the  complaint  are  within  the  per- 
sonal knowledge  of  the  deponent. 

(JOHN  JONES.) 
Sworn  to  before  me,  this  1 
(4rth)  day  of  (June,  1916.)  / 

(FANNIE  SCHULTZ,) 

Notary  Public,  No.  (30), 

(New  York)  County. 


FORM  No.  85 


Verification  —  Domestic  Corporation  —  Non-resident  Attorney  — 
Reason :  Officer  Not  Within  County  Where  Attorney  has  Office  and 
Capable  of  Making  Affidavit 

STATE  OF  NEW  YOEK, 
County  of  (New  York,) 

(JAMES  WATSON,)  being  duly  sworn,  deposes  and  says: 
That  he  is  one  of  the  attorneys  for  the  (plaintiff)  in  the  above- 
entitled  action,  and  resides  at  (Ewglewood,)  in  the  State  of  (New 
Jersey,)  and  has  his  office  at  (32  Liberty  Street,  Borough  of  Man- 
hattan, City,  County  and)  State  of  New  York ;  that  he  has  read 
the  foregoing  (complaint)  and  knows  the  contents  thereof;  that  the 
same  is  true  to  the  knowledge  of  deponent,  except  as  to  matters 
therein  stated  to  be  alleged  upon  information  and  belief,  and  that 
as  to  those  matters  he  believes  it  to  be  true. 

Deponent  further  says  that  the  grounds  of  his  belief  as  to  all 
matters  therein  stated  upon  his  own  knowledge  are  as  follows: 
(Correspondence  with  the  plaintiff;  hooks  and  documents  of  the 
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plaintijf;  letters  from  the  defendant  to  the  plaintiff  wherein  the 
defendant  acknowledges  his  liability,  now  in  deponent's  posses- 
sion; and  statements  made  by  the  employees  of  plaintijf  to 
deponent.) 

Deponent  further  says  that  the  reason  why  this  verification  is 
not  made  by  the  said  (pladntiff)  is  that  the  said  (plaintiff)  is  a 
domestic  corporation  having  its  principal  place  of  business  located 
at  {Buffalo,  Erie  County,)  State  of  {New  York,)  and  that  the 
(plaintiff,)  and  each  of  the  oificers  of  the  (plaintiff,)  is  not 
within  the  County  of  (New  York,)  the  County  where  deponent 
has  his  office. 


Sworn  to  before  me,  this      "1 
(ith)   day  of  (June,  1916.)  J 

(FRANK  SMITH,) 

]^otary  Public,  (No.  30), 

(New  York)  County. 


(JAMES  WATSON.) 


FORM  No.  86 


Verification  —  Domestic  Corporation  —  By "  Resident  Attorney  — 
Reason:  Neither  Corporation  Nor  Officer  Within  County  of 
Attorney's  Residence 

STATE  OF  ISTEW  YORK,  \ 

County  of  (New  York,)       ] 

(JAMES  WATSON,)  being  duly  sworn,  says:  That  he  is 
one  of  the  attorneys  for  the  (plaintiff)  in  the  above-entitled  action, 
and  resides  at  (772  West  70th  Street,  in  the  Borough  of  Man- 
hattan, City,  County)  and  State  of  ~Sew  York.  That  he  has 
read  the  foregoing  (complaint)  and  knows  the  contents  thereof; 
that  the  same  is  true  to  the  knowledge  of  deponent,  except  as  to 
matters  therein  stated  to  be  alleged  upon  information  and  belief, 
and  that  as  to  those  matters  he  believes  it  to  be  true. 

Deponent  further  says  that  the  grounds  of  his  belief  as  to  all 
matters  therein  not  stated  upon  his  knowledge,  are  as  follows: 
(Correspondence  with  the  plaintiff  and  hooks  and  documents  in 
his  possession  together  with  letters,  likewise  in  his  possession 


354  Veeisicatiow 


By  Attorney 


from  the  defendant  to  tHe  plainti-ff,  wherein  the  defendant 
acknowledges  his  liability  and  statements  made  by  the  employees 
of  plaintiff  to  deponent.) 

Deponent  further  says  that  the  reason  why  this  verification  is 
not  made  hy  the  said  (plaintiff)  is  that  the  said  (plaintiff)  is  a 
domestic  corporation,  having  its  jirincipal  place'  of  business  located 
at  (Buffalo,  Erie  County,)  and  that  the  (plaintiff)  and  each  of 
the  officers  of  the  (plaintiff)  is  not  within  the  said  County  of. 
(New  York,)  the  county  where  deponent  resides. 

(JAMES  WATSON.) 
Sworn  to  before  me,  this      \ 
(ith)   day  of  (June,  1916.)  J 
(FRANK  SMITH,) 

Notary  Public,  (No.  30,) 

(Neiv  York)  County. 


FORM  No.  87 


Verification  —  Domestic  Corporation  —  By  Resident  Attorney  — 
Reason:  Neither  Corporation  Nor  Officers  Within  County  of 
Attorney's  Residence  and  Capable  of  Making  Affidavit 


STATE  OF  NEW  YORK,  , 


County  of  (New  York),     J  " 

(JAMES  WATSON,)  being  duly  sworn,  says:  That  he  is 
one  of  the  attorneys  for  the  (plaintiff)  in  the  above-entitled 
action,  and  resides  at  (772  West  70th  Street,  in  the  Borough  of 
Manhattan,  City,  County)  and  State  of  New  York.  That  he 
has  read  the  foregoing  (complaint)  and  knows  the  contents  thereof ; 
and  that  the  same  is  true  to  deponent's  knowledge  except  as  to 
matters  therein  stated  to  be  alleged  upon  information  and  belief, 
and  that  as  to-  those  matters  he  believes  it  to  be  true. 

Deponent  further  says  that  the  grounds  of  his  belief  as  to  all 
matters  therein  not  stated  upon  his  knowledge,  are  as  follows: 
(Correspondence  between  deponent  and  the  plaintiff j  books  and 
documents  of  the  plaintiff,  letters  from  the  defenda^it  to  the 
plaintiff,  wherein  the  defendant  acknowledges  his  liability,  now  in 
deponenfs  possession,  amtd  statements  made  by  the  employees  of 
plaintiff  to  deponent.) 


Veeification 


Coamterdlaim  in  Divorc 


Deponent  further  says  tkat  the  reason  why  this  verificatiou  is 
not  made  by  the  said  (pladntijf)  is  that  the  said  (phmUff)  is  a 
domestic  corporation,  haTing  its  principal  place  of  business  located 
at  (Buffalo,  Erie  Cownty,)  and  that  the  {plaintiff)  and  each  of 
the  officers  of  the  {plaintiff)  is  not  within  the  said  County  of  Xew 
York,  the  county  wh«iB  deponent  resides. 

{JAMES  WATSON.) 
Sworn  to  before  me,  this      i 
{ith)   day  of  {Jwie,  1916.)  / 
{FRANK  SMITH,) 

Notary  Public, 

{New  York)  County. 


FORM  No.  88 


Verification  of- Counterclaim  in  Action  for  Divorce  Chargiaig  Adultery 
Where  the  Complaint  is  Veri^fied* 


RE,! 


STATE  OF  ISTEW  YOKE, 
County  of  {New  York) , 

{JOHN  JONES,)  being  duly  sworn,  says:  That  he  is  the 
defendant  herein;  that  he  has  read  the  {cotmterclaim  contained  in 
the  answer)  herein  and  knows  the  contents  thereof  and  that  the 
same  is  true  to  his  own  knowledge,  except  as  to  the  matters  therein 
stated  to  be  alleged  upon  information  and  belief  and  that  as  to 
those  matters  he  believes  it  to  be  true. 

{JOHN  JONES.) 
Sworn  to  before,  me  this 
{20th)  day  of  {August,  1916.) 

{FANNIE  SCHULTZ,) 

Notary  Public,  No.  (30), 

{New  York)  County. 

♦Required  by  §  1757,  Code. 


356  Vekification 


Notice  as  to  l>efective 


The  usual  practice  where  a  pleading  is  served  without  a  suffi- 
cient verification  is  to  return  the  pleading  within  twenty-four 
hours  with  a  notice  indorsed  thereon  similar  to  the  following: 

FOEM  No.  89 

Notice  as  to  Defective  Verification* 


SUPEEME    COUET, 
{New  York)  County. 


{JAMES  KAY,) 

Plaintiff, 
against 

{WILLIAM  TAYLOR,) 

Defendant. 


SIE: 

PLEASE  TAKE  NOTICE  that  the  within  {answer)  is  hereby 
returned  to  you  and  that  plaintiff  elects  to  treat  the  same  as  a 
nullity  on  the  ground  that  it  is  served  without  a  copy  of  a  suffi- 
cient verification  {in  that  the  affidavit  annexed  thereto  and  pur- 
porting to  he  a  verification  is  not  signed  and  not  sworn  to). 

{FRANK  BUSH,) 

Attorney  for  {plaintijf,) 

(32  Liberty  Street, 

New  York  City.) 
Dated,  {New  York,  March  10,  1916.) 

To 

{WALLACE  McCUE,) 

Attorney  for  {defendant.) 

*55  Misc.  533. 


SECURITY  FOR  COSTS 


The  most  comiaon  ground  for  an  application  for  security  for 
costs  is  that  the  plaintiff  is  a  non-resident  or  foreign  corporation ; 
for  other  grounds,  see  §  3268,  Code. 

Application  for  security  for  costs  may  now  be  made  at  any  time. 
(§  3272,  Code;  as  amended  hy  Laws  1915,  Chap.  635.) 

Security  for  costs  may  be  required  in  special  proceedings  as 
well  as  in  actions.     (§  3279,  Code.) 

If  there  are  two  or  more  plaintiffs,  the  defendant  cannot  require 
security  for  costs  to  be  given,  unless  he  is  entitled  to  require  it  of 
all  the  plaintiffs.     (§  3270,  Code.) 

In  the  City  Court  of  the  City  of  JSTew  York  it  must  affirma- 
tively appear  that  the  plaintiff  has  no  place  of  business  in  the 
boroughs  of  Manhattan  and  Bronx.  (46  Misc.  419.  See  also  64 
Misc.  34;  66  Misc.  189,  190.) 

For  complete  discussion  as  to  what  proof  of  non-residence 
may  be  presented,  see,  Abbott's  Practice  and  Forms,  2nd  Ed. 
p.  666.    See  also,  (87  Misc.  194;  104  Apyp.  Div.  21.) 

That  Guardians  ad  litem  cannot  be  required  to  give  security, 
see  (69  Misc.  69.) 

If  application  is  made  under  §  3268,  Code,  it  is  as  matter  of 
right  and  notice  is  not  necessary,  the  Statute  contemplates  an 
ex  parte  application  to  the  Court  but  if  made  under  §  3271,  Code 
(which  is  discretionary),  plaintiff  is  entitled  to  notice.  (160  App. 
Div.  14) 

If  plaintiff  is  a  non-resident  and  has  no  property  in  the  State, 
the  motion  should  be  granted  even  if  the  matter  is  discretionary. 
(117  App.  Div.  129.) 

Where  plaintiffs  are  non-residents,  defendant  is  entitled  to 
security  as  matter  of  right  under  §  3268,  irrespective  of  the 
capacity  in  which  they  sue.  (52  Misc.  632.)  Even  in  a  case 
where  defendant  is  a  foreign  corporation.     (63  Misc.  524.) 

[357] 


358  Secueity  for  Costs 

Judge's  Order   for  —  Non-resident 

FORM  No.  90 
Order  Requiring  Security  for  Costs  —  Non-resident 
(CITY  COURT  OF  THE  CITY  OF  NFW  YORK.) 


{PHILIP  PHOENIX,) 

.     ^  Plaintiff, 

against 

(VERNON    VERMILYEA,) 

Defendant. 


On  reading  and  iiling  tlie  aiBdavi1:s  of  {Vernon  Vermilyea), 
verified  the  {19th)  day  of  {March,  1916,)  and  {Robert  Reeves), 
verified  the  {16th  day  of  {March,  1916),  and  it  appearing  that 
the  plainti:fif  is  and  v^as  at  the  time  of  the  commencement  of  this 
action  a  non-resident  of  the  State  of  New  York,  and  on  motion  of 
{Lorillard  Lewis)  attorney  for  the  defendant, 

OKDEEED,  that  the  plaintiff,  -within  {ten)  days  after 
service  of  a  copy  of  this  order  upon  his  attorney,  pay  into  Court 
the  sum  of  $250,  to  be  applied  to  the  payment  of  costs,  if  any, 
awarded  against  him,  or  in  lieu  thereof  file  with  the  clerk  of  this 
Court  an  undertaking  executed  to  the  defendant  by  one  sufficient 
surety  to  be  approved  by  the  Court  that  such  surety  will  pay  to 
the  defendant,  upon  demand,  all  costs  which  may  be  awarded 
to  him  in  this  action,  not  to  exceed  the  sum  of  two  hundred  and 
fifty  dollars  ($250),  and  also  within  said  {ten)  days  serve  upoii 
the  attorney  for  the  defendant  a  written  notice  of  such  payment 
or  of  the  filing  of  such  undertaking,  and 

FUETHER  OEDEEED,  that  all  proceedings  on  the  part  of 
the  plaintiff  herein,  except  to  review  or  vacate  this  order,  are 
hereby  stayed  until  the  payment  of  said  sum  or  the  filing  of  such 
undertaking  and  notice  thereof,  and  the  allowance  of  such  under- 
taking, and 

FIJETHEE  OEDEEED,  that  the  time  of  the  defendant  to 
answer,  demur,  pr  otherwise  move  with  reference  to  the  complaint 
herein,  be  extended  until  {six)  days  after  the  terms  of  this  order 
have  been  complied  with. 

Dated,  ISTew  York,  {March  19,  1916). 

{EDWARD  B.  LA  FETRA,) 

C.  C.  J. 
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Affidavit  to   Gbtain — ^  Non-resident 


FORM  No.  91 
Affiidavit  to  Obtain  Order  for  Security  for  Costs  —  Non-Residence 
(CITY  COURT  OF  THJE  CITY  OF  NEW  YORK.) 

{PHILIP  PHOENIX,) 

.     ^  Plaintiff, 

against  ' 

(VERNON   YERMILYEA,) 

Defendant. 

STATE  OF  I^EW  YORK,  1 

County  of  (New  York),      j^^'' 

(VERNON  VERMILYEA,)  being  duly  sworn,  says: 

That  he  is  the  defendant  herein;  that  this  action  was  com- 
menced against  deponent  by  the  service  of  a  summons  and  com- 
plaint on  the  (15i/i)  day  of  (January,  1916,)  and  deponent  has 
appeared  herein  by  (LORILLARD  LEWIS,)  his  attorney. 

Deponent  further  says  that  at  the  time  of  the  eonameneement  of 
this  action  the  plaintiff  was  and  still  is  a  non-resident  of  the  State 
of  New  York,  and  has  no  place  for  the  regular  transiaction  of  busi- 
ness in  the  Boroughs  of  Manhattan  and  Bronx  in  the  city  of  New 
York,  but  is  a  resident  of  the  State  of  (New  Jersey) ;  that  the 
plaintiff  (has  a  house  in  Montdair,  N.  J.,  where  he  has  actnally 
lived  OMcL  had  his  residence  for  the  past  five  years,  amd  has  during 
mdd  time  "been  employed  as  a  traveling  salesmam,  hy  the  Excelsior 
Paint  Comparny,  whose  place  of  husvivess  is  at  QQ  Water  street. 
Borough  of  Manhattan,  New  York  City;  that  said  plaintiff  has 
pond  taxes  on  both  real  and  personal  property  in  MontcJmr,  N.  J., 
for  the  past  five  years,  and  has  also  been  a  registered  voter  in  said 
village,)  all  of  which  facts  as  to  the  residence  of  said  plaintiff 
more  fully  appear  by  the  aiEdavit  of  (Robert  Reeves),  vei-ified 
the  (17th)  day  of  (March,  1916,)  hereto  attached.*  That  no 
previous  application  has  been  made  for  the  order  herein  applied 

(VERNON  VERMILYEA.) 
Sworn  to  before  me,  this 
(17th)  day  of  (March,  1916). 

(DULPHIN  DALTON,) 

Notary  Public, 
(N.  Y.)  County. 

*If  extension  of  time   desired,   set  forth  facts   justifying  an   affidavit  of 
merits    (49  Misc.  334). 
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Court  Order  for  —  Non-resident 


form:  No.  92 

Order  Requiring  Security  for  Costs  —  Plaintiff  Non-resident 

At  a  Special  Term  (^Part  II)  of  the  Supreme  Court 
held  in  and  for  the  County  of  {New  York)  at  the 
County  Court  House  in  the  (Borough  of  Man-, 
hattan,  City  of  New  York,)  on  the  (23d)  day 
-r,  of  (December,  1914.) 

fEESENT  : 

Hon.  (LEONARD  A.  OEIGERICH,) 

Justice. 


(JOHN  STARR,) 

.    ^  Plaintiff, 

against  ' 

(MAY  BOWER,)    and    (HARRY 
BOWER), 

Defendants. 

On  reading  and  filing  the  affidavit  of  (Martin  E.  Muller,)  veri- 
fied the  (23(i)  day  of  (December,  1914)  whereby  it  appears  that 
the  plaintiff  is  and  was  at  the  commencement  of  this  action  a  non- 
resident of  the  State  of  New  York,  it  is 

OEDERED  that  the  plaintiff  within  ten  (10)  days  after  the 
service  upon  his  attorney  of  a  copy  of  this  order  either  pay  into 
this  Court  the  sum  of  Two  Hundred  Fifty  Dollars  ($250.00)  to 
be  applied  to  the  payment  of  costs,  if  any,  awarded  against  him, 
or,  at  his  election,  file  with  the  Clerk  of  this  Court,  an  under- 
taking to  be  executed  to  the  defendants  with  sufficient  sureties, 
to  be  approved  "by  the  Court,  to  the  effect  that  they  will  pay 
upon  demand  to  the  defendants  all  costs  which  may  be  awarded 
to  tliem  in  this  action,  not  exceeding  Two  Hundred  Eifty  Dollars 
($250.00)  and  shall  also  within  the  time  aforesaid  serve  a  written 
notice  of  such  payment,  or  filing  upon  the  defendant's  attorneys ; 
and  it  is  further 

OEDEEED,  that  all  proceedings  on  the  part  of  the  plaintiff 

herein  be  and  they  hereby  are  stayed,  except  to  review  or  vacate 

this  order,  until  the  payment  of  said  money,  or  the  filing  of  such 

undertaking  and  notice  thereof  and  also,  if  an  undertaking  shall 

be  given,  until  the  allowance  of  the  same.       -r, 
^  Enter, 

(L.  A.  0.) 

J.  S.  C. 
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Affidavit   to   Obtain  —  Non-resident 


FORM  No.  93 

Affidavit  to  Obtain  Order  for  Security  for  Costs  —  Plaintiff  Non- 
resident 
SUPREME    COUET, 
(New  York)  Comity. 


(JOHN  STARE,) 

.    ^  Plaintiff, 

against  ' 

{MAY     BOWER     and     HARRY 
BOWER,) 

Defendants. 

STATE  OF  NEW  YOEK,  1 

County  of  {New  Yorh) ,      J  ^^-  • 

{MARTIN  E.  MULLER,)  being  duly  sworn,  says:  that  he  is 
the  attorney  for  the  defendants,  {May  Bower  and  Harry  Bower,) 
in  the  above-entitled  action.  That  this  action  was  commenced 
by  the  service  of  a  summons  and  complaint  on  or  about  {Septem- 
ber 10,  1914).  That  an  amended  complaint  was  served  herein 
on  the  {19th)  day  of  October,  1914.  That  this  cause  is  now  at 
issue.  {That  the  said  complaint,  as  well  as  the  amended  complaint, 
was  verified  by  one  Isadore  L.  Tudor.  That  the  verification  conr 
tained  this  statement:  "  That  the  reason  why  this  verification  is 
not  made  hy  the  plaintiff  is  that  the  plaintiff  is  not  within  the  State 
or  County  of  New  York  being  at  the  present  time  in  Australia." 
That  the  said  plaintiff  was  a  stranger  to  deponent  and  to  the  de- 
fendants Bower,  in  this  action  and  his  residence  unhiwwn  to  either. 
That  on  or  about  the  11th  day  of  December,  1914,  an  application 
was  made  herein  for  the  examination  of  the  defendants  before  trial. 
That  upon  such  application  and  affidavit  was  made  by  George 
Taylor,  one  of  the  attorneys  for  the  plaintiff  herein,  in  which 
this  statement  is  made:  "  Thai,  the  plaintiff  resides  in  Newcastle, 
Australia,  and  the  defendants  are  all  residents  of  this  State." 
That  the  statement  in  said  affidavit  was  the  first  actual  informa- 
tion giiven  to  deponent  as  to  the  actual  residerice  of  the  plaintiff 
in  this  action.) 

Deponent  therefore  states  that  the  said  plaintiff  is  a  non-resi- 
dent of  the  State  of  ISTew  York  and  was  such  at  the  commence- 
ment of  this  action.     Deponent  therefore  asks  that  an  order  be 
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Order  for  ■ —  Foreign  Corporation 


made  herein  requiring  the  plaintiff  within  (ten)  days  either  to 
pay  into  the  Court  the  sum  of  Two  Hundred  Fifty  Dollars 
($250.00)  to  be  applied  to  the  payment  of  the  costs  if  any  are 
awarded  against  him,  or  to  file  with  the  Clerk  an  undertaking  as 
security  for  the  payment  of  all  costs  that  may  be  awarded  against 
the  plaintiff  and  staying  all  other  proceeding's  on  the  part  of 
the  plaintiff,  except  to  review  or  vacate  said  order  until  the  pay- 
ment or  filing  and  notice  thereof  pursuant  to  the  provisions  of 
tb.e  Code  of  Civil  Procedure.  That  no  previous  application  has 
been  made  for  the  order  applied  for. 

(MARTIN  E.  MULLEB.) 

Sworn  to  before  me  this 
(2Srd)  day  of  December,  1914.) 

(CONE  AD  TOWN  SEND,) 
J^Totary  Public, 
(New  York)  County,  Ifo.  (465.) 


FOEM  No.  94 
Order  Requiring  Security  far  Costs  —  Plaintiff  Foreign  Corporation 

At  a  Special  Term  (Part  II)  of  the  Supreme  Court 
held  iu  and  for  the  County  of  (New  York)  at  the 
Court  House  thereof  in  the  (Borowgh  of  Man- 
hattan, City  of  New  York,)  on  the  (2Qth)  day 
of  (April,  1916.) 
Present : 

Hon.  (LEONARD  A.  GEIGEBICH,) 

Justice. 


(TEE  WHITE  COLLAR  COM- 
PANY,) 

Plaintiff, 


against 


(WILLIAM  CON,) 

Defendant. 


On  reading  and  filing  the  affidavit  of  (Willmm  Cox,)  verified 
the  (19th)  day  of  (April,  1916,)  whereby  it  appears  that  the 
plaintiff  is  and  was  at  the  commencement  of  this  action  a  foreign 


Sbctiteity  foe  'C©8tb  3G3 


Affidavit  to  Obtain  —  Foreign  Corporation 


corporation  created  by  and  under  the  laws  of  the  State  of  {Bela- 
ware,)  it  is 

OKDiERED  that  the  plaintiff  within  ten  (10)  days  after  the 
service  hidou  its  attorney  of  a  copy  of  this  order,  either  pay  into 
this  Court  the  sum  of  Two  Hundred  Fifty  Dollars  ($250.00) 
to  be  applied  to  the  payment  of  costs,  if  any,  awarded  against  it, 
or  at  its  election,  file  with  the  Clerk  of  this  Court,  an  undertaking 
to  be  executed  to  the  defendant  with  suflicient  sureties,  to  be 
approved  by  the  Court,  to  the  effect  that  they  will  pay  upon 
demand  to  the  defendant  all  costs  which  may  be  awarded  to  it 
in  this  action,  not  exceeding  Two  Hundred  Fifty  Dollars 
($250.00)  and  shall  also  within  the  time  aforesaid  serve  a  written 
notice  of  such  payment,  or  filing  upon  the  defendant's  attorney ; 
and  it  is  further 

ORDEKE 1) :  That  all  proceedings  on  the  part  of  the  plaintiff 
herein  be  and  they  hereby  are  stayed  except  to  review  or  vacate 
this  order  until  the  payment  of  said  money,  or  filing  of  such 
undertaliiilg  and  notice  thereof  and  also  if  an  undertaking  shall 
be  given  until  the  allowance  of  the  same. 

Enter, 

(i.  A.  0.) 
(/.  8.  C.) 

FOEM  No.  95 
Affidavit  to  Obtain  Security  for  Costs  —  Plaintiff  Foreign  Corporation 

SUPREME    COURT, 
{New  York)  County. 

{THE  WRITE  COLLAR  COM- 
PANY,) 

Plaintiff, 
against 

{WILLIAM  COX,) 

Defendant. 

STATE  OF  NEW  YORK,  1 
Gouuij  oi  {N ew  Y orh) ,      J 

(WILLIAM  COX,)  being  duly  sworn,  deposes  and  says: 
1.  That  he  is  the  defendant  herein.     That  this  action  was  com- 
menced against  deponent  on  the  {11th)  day  of  {April,  1916)  by 


364  Seoubitt  fob  Costs 

Affidavit  to  Obtain  —  Foreign  Corporation 

the  service  of  a  summons  and  com,plaint,  and  deponent  has  dulj 
appeared  herein  by  (Frank  8 tone j)  his  attorney. 

2.  That  plaintiff  above  named  is  a  foreign  corporation,  created 
by  and  under  the  laws  of  the  State  of  (Delaware,)  as  appears  by 
an  allegation  contained  in  the  complaint  of  the  plaintiff  herein, 
verified  by  (William  White  as  president  of  the)  plaintiff. 

Deponent  therefore  asks  that  an  order  be  made  herein,  requir- 
ing the  plaintiff  within  (ten)  days  either  to  pay  into  Court  the 
sum  of  Two  Hundred  Fifty  ($250.00)  Dollars  to  be  applied  to 
the  payment  of  the  costs,  if  any  are  awarded  against  it,  or  to  file 
with  the  Clerk  an  undertaking  pursuant  to  the  provisions  of  the 
Code  of  Civil  Procedure,  as  security  for  the  payment  of  all  costs 
that  may  be  awarded  against  the  plaintiff  and  staying  all  proceed- 
ings on  the  part  of  the  plaintiff,  except  to  review  or  vacate  said 
order  until  such  payment  or  filing  and  service  upon  defendant's 
attorney  of  written  notice  thereof,  piursuant  to  the  provisions  of 
the  Code  of  Civil  Procedure.  That  no  previous  application  has 
been  made  for  the  order  applied  for. 

(WILLIAM  COX.) 

Sworn  to  before  me,  this     ) 
(19th)  day  of  (April,  1916.)  J 

(HERMAN  FREDERICKS,) 

ISTotary  Public, 
(New  York)  County. 


AFFIDAVIT  OF  MERITS 


Affidavit  by  one  of  several  parties  is  sufficient. 

This  form  and  the  three  following  forms  may  be  used  when 
the  motion  is  for  relief  to  which  a  party  is  not  entitled  as  a  mat- 
ter of  right.  Eule  23,  G.  R.  P.,  but  not  for  application  for 
extension  of  time  to  plead  or  to  open  a  default,  Rothschild  v. 
Haviland,  172  App.  Div.  562. 

For  forms  upon  application  for  extension  of  time,  see  pp.  369, 
372,  375. 

FOEM  No.  96 

Affidavit  of  Merits,  by  Party  Plaintiff 

SUPEEME    COURT, 
(New  Yorlc)  County. 

(JOHN  JONES,) 

Plaintiff, 
against 

(JOHN  DOE,) 

Defendant. 

STATE  OF  JN'EW  YORK,! 

rSS    ' 

County  of  (New  York) ,     }     " 

(JOHN  JONES,)  being  duly  sworn,  says  that  he  is  the  plain- 
tiil  in  the  above-entitled  action;  that  he  has  fully  and  fairly 
stated  the  case  to  (Alexander  Duffield),  his  counsel  herein,  whose 
office  is  at  ISTo.  (120  Broadway)  in  the  (Boro-ugh  of  Manhattan, 
City  of  New  York,)  and  that  he  has  a  good  and  substantial  cause 
of  action  upon  the  merits,  against  the  defendant  as  he  is  advised 
by  said  counsel  after  such  statement,  and  verily  believes  to  be 
true,  and  that  he  intends  to  prosecute  this  action  in  good  faith. 

(JOHN  JONES.) 
Sworn  to  before  me,  this      1 
(18th)  day  of  (May,  1916.)  J 

(RICHARD  ROE,) 

Notary  Public, 
(New  York)  County,  No.  (786.) 
[365] 


3'66  Affidavit  of  Meeits 

By  Party  Defendant 


FOEM  No.  97 
Affidavit  of  Merits,  by  Party  Defendant 


SUPEEME    COUET, 
(New  YorJc)  County. 


(JOHN  JONES,) 

Plaintiff, 
against 


(JOHN  DOE,) 

Defendant. 


STATE  OF  NEW  YOEK, 
County  of  (A''ew  Forfc), 


(JOHN  DOE,)  being  duly  sworn,  says:  That  he  is  the 
defendant  in  the  above-entitled  action;  that  he  has  fully  and 
fairly  stated  the  case  to  (Alexander  Duffield),  his  counsel  herein, 
whose  office  is  at  ISTo.  (120  Broadway)  in  the  (Borough  of  Maro- 
hattan.  City  of  New  York),  and  that  he  has  a  good  and  substan- 
tial defense  on  the  merits  to  the  action,  as  he  is  advised  by  his 
said  counsel  after  such  statement  and  verily  believes  to  be  true, 
and  he  intends  to  defend  this  action  in  good  faith. 

(JOHN  DOE.) 
Sworn  to  before  me,  this 
(18th)  day  of  (May,  1916.) 

(BICHARD  BOB,) 

Notary  Public, 
(New  York)  County,  No.  (245.) 

See  Note  on  p.  365. 


I 


Affidavit  of  Meeits  367 

By  CoTinsel  for  Plaintiff 

FORM  Kq.  98 

Afadavit  of  Merits,  by  Counsel  for  Plaintiff 

SUPREME    COURT, 
{New  York)  County. 


(MABY  DICK,) 

Plaintiff, 
against 

{JONES  NAIL  COMPANY.) 
Defendant. 


J 

STATE  OF  NEW  YORK,  1   ^  . 
County  of  {Neiv  York),      J 

{DON ALB  CHESTER,)  being  duly  sworn,  deposes  and  says, 
that  ke  is  an  attorney-at-law  and  of  counsel  for  the  plaintiff 
a4)0¥e  named  and  has  offices  at  ifo.  (54  WaU  Street,)  in  the 
{Borough  of  Manhattan,  City,)  County  and  State  of  New  York. 
That  the  plaintiff  has  fairly  and  fully  stated  the  facts  of  the 
case  to  deponent  and  from;  said  statement  deponent  verily  believes,. 
and  has  so  advised  plaintiff,  that  {she)  has  a  good  and  substantial 
cause  of  action  upon,  the  merits  against  the  defendant,  and  {she) 
intends  to  psrosecute  this  action  in  gox>d  faith. 

{DONALD  C RESTS B.) 
Sworn  to  before  me,  this 
{13th)  day  of  (Ma/tf,  1916.) 

{FBANCIS  LAMB,) 

Notary  Public, 
{New  York)  County,  No.  (207.) 

See  Note,  p.  365. 


3'68  Affidavit  of  Mekits 

By  Counsel  for  Defendant 

FOEM  No.  99 

Affidavit  of  Merits,  by  Counsel  for  Defendant 

SUPEEME    COUKT, 
{New  York)  County. 

{JOHN  JONES,) 

Plaintiff, 
*  against 

{JOHN  DOE,) 

Defendant. 

STATE  OF  NEW  YOEK.I 

'  Vss.: 
County  of  {New  Yorh) ,      J 

{ALEXANDER  DUFFIELD,)  being  duly  sworn,  deposes 
and  says:  That  he  is  an  attorney  and  counsellor  at  law  and  has 
been  retained  to  defend  this  action  for  the  defendant  herein,  and 
has  offices  at  {No.  2  Rector  Street,)  in  the  {Borough  of  Manhat- 
tan, City,)  County  and  State  of  New  York,  and  that  said  defend- 
ant has  fully  and  fairly  stated  the  facts  of  the  case  to  deponent, 
and  after  such  statement  so  made,  deponent  verily  believes,  and 
has  so  advised  defendant,  that  {he)  has  a  good  and  substantial 
defense  upon  the  merits  to  the  cause  of  action  set  forth  in  the 
complaint,  and  that  defendant  intends  to  defend  this  action  in 
good  faith. 

{ALEXANDER  DUFFIELD.) 

Sworn  to  before  me,  this    1 
{19th)  day  of  {May,  1916.)  J 

{RICHARD  ROE,) 

Notary  Public, 
{New  York)  County,  (No.  345.) 

See  Note,  p.  365. 


Affibavit  of  Merits  369 

By  Counsel  for  Plaintiff  —  Defense  to   Counterclaim 

FORM  No.  100 

Affidavit  of  Merits  by  Counsel  for  Plaintiff  —  Counterclaim 
Interposed  —  Applying  for  Extension  of  Time 

SUPEEME    COVET, 
{New  York)  County. 


{JOHN  DOE,) 

Plaintiff, 
against 

{RICHARD  ROE,) 

Defendant. 


STATE  OF  NEW  YOEK,  ]       _ 
County  of  {New  York),      J 

{JOHN  WHITCOMB,)  being  duly  sworn,  says: 

I.  That  he  is  an  attorney-at-law  and  of  counsel  for  the  plaintiff 
above  named  and  has  offices  at  {No.  60  Wall  Street,  Borough  of 
Manhattan,  City,  County)  and  State  of  New  York. 

II.  That  the  plaintiff  has  fully  and  fairly  stated  the  facts  of 
the  case  to  deponent  and  from  said  statement,  deponent  verily 
believes,  and  has  so  advised  the  plaintiff,  that  be  has  a  good  and 
substantial  defense  upon  the  merits  to  the  cause  of  action  set  forth 
as  a  counterclaim  contained  in  answer. 

III.  The  counterclaim  is  interposed  to  {recover  the  sum  of 
Five  Thousand  ($5,000)  Dollars  damages  for  breach  of  contract.) 

IV.  The  answer  herein  was  served  upon  the  plaintiff's  attorney 
on  {January  -3,  1916).  {Walter  Greene)  who  is  a  member  of  the 
firm  of  {Whitcomh  &  Greene),  attorneys  for  plaintiff,  and  who 
has  had  charge  of  this  case  from  its  inception,  and  who  is  the 
only  member  of  this  firm  who  is  familiar  with  it,  {has  been 
actually  engaged  in  business  out  of  town.     Because  of  such  fact 

.  this  firm  will  be  unahle  to  prepare  and  serve  a  reply  or  demurrer 
''  before  the  time  expires  on  January  23,  1916.) 

V.  No  extension  of  time  to  reply  or  demur  by  stipulation  or 
order  has  been  granted.  Deponent  therefore  asks  that  the  time 
of  the  plaintiff  to  reply,  demur  or  otherwise  act  with  relation  to 


3'70  Affidavit  of  Mje^hlts 

By   Counsel   for   Plaintiff  —  Defense   tO'  CoMateiiEdniBi 

the  answer  be  extended  t&n  (10)   days  from  the  {23rd)  day  of 
{January  J  1916.) 

(JOHN  WHITCOMB.) 
Sworn  to  before  me,  this 
(20th)  day  of  (January,  1916.) 

(ALICE  MARCH,) 

jSTotary  Public, 
(New  York)  Coumty,  No.  (467..) 


EXTENSION  OF  TIME 


Where  no  extension  of  time  to  ple.ad  has  been  granted  by  stipu- 
lation or  order,  an  extension  of  time  is  usually  granted  ex  fwrte 
as  a  matter  of  course. 

When  the  time  to  plead  has  be®n  ffixtendied  by  stipulation  or 
order  for  twenty  days,  no  further'  time  shall  be  granted  by  order, 
except  upon  giving  two  days'  notice  of  lijei  application  for  the 
order  extending  time  to  adver&e  party.     (Rule  24,  G.  R.  P.) 

In  an  action  against  a  corporation  on  a  promissory  note  or 
other  evidence  of  debt,  am  order  ecdiending  the  time  to  answer  or 
demur,  will  not  be  granted  except  by  the  Court,  upon  notice  to 
the  pfeinliff's  attorney.     (§  1778,  Code.) 


F0EM  No.   101 
Stipulation  Extending  Time  tw  Plead 


SUPEEME    COURT, 
(New  York)  County. 


{JOHN  JONES,) 

Plaintiff, 
against 


{JOHN  DOE,) 

Defendant. 


-J 


It  is  hereby  stipulated  that  the  time  for  the  defendant  to 
answer,  demur  or  make  any  motion  with  relation  to  the  summons 
and  complaint,  is  hereby  extended  to  and  including  the  {2?,rd) 
day  of  {May,  1916). 

Dated,  {May  3rd,  1916.) 

{M'lLLIAM  BAILEY,) 

Attorney  for  Plaintiff. 

rsTi] 


372  Extension  of  Time 

To   Plead 

FORM  No.  102 

Order  Extending  Time  to  Plead 

SUPREME    COTJET, 
{New  York)  County. 

{JOHN  JONES,) 

Plaintiff, 
against 

{JOHN  DOE,) 

Defendant. 

On  tlie  annexed  aiBdavit  of  {Theodore  Williams),  duly  verified 
{December  19,  1915)  and  the  summons  and  complaint  and  notice 
of  appearance  herein,  it  is 

OEDERED,  that  the  time  of  the  defendant  herein  in  which 
to  answer,  demur  to  or  make  any  motion  with  relation  to  the  com- 
plaint herein  be  extended!  to  and  including  {Janicary  Qth,  1916). 
Dated,  {December  20,  1915.) 

{JOHN  FORD,) 
{Justice  of  the  Supreme  Court  of  the  State  of  New  York. ) 


FOKM  No.  103 
Affidavit  to  Obtain  Extension  of  Tims  to  Plead"' 

SUPEEME   COUET, 

{New  York)  County.' 

{JOHN  JONES,) 

Plaintiff, 
against 

(JOHN  DOE,) 

Defendant. 


STATE  OF  NEW  YORK, 
County  of  {New  York), 

{THEODORE  WILLIAMS,)  being  duly  sworn,  says: 
I  am   {one  of  the  attorneys)   retained  to  defend  the  above- 
entitled  action  for  the  defendant  herein.    I  have  an  office  at  {No. 

*  This  affidavit  must  be  made  by  the  attorney.     (Rule  24,  G.  R.  P.) 


Extension  of  Time  373 


To  Plead  —  Affidavit 


2  Rector  Street ,  Borough  of  Manhattan^  City  of  New  York). 
The  defendant  above  named  has  fully  and  fairly  stated  the  facts 
of  the  case  to  me,  and  after  such  statement  to  me  made  by  said 
defendant,  I  verily  believe,  and  have  so  advised  the  defendant, 
that  said  defendant  has  a  good  and  substantial  defense  upon  the 
merits  to  the  cause  of  action  set  forth  in  the  complaint  ajid  intends 
to  defend  this  action  in  good  faith. 

This  action  is  brought  {to  recover  the  sum  of  ($5,000)  damages 
for  breach  of  contract. ) 

The  complaint  herein  Avas  setrved  on  the  defendant  on  (Decem- 
ber 1,  1915),  and  defendant  has  appeared  by  {Percy  & 
Williams) ,  his  attorneys.  {Mr.  John  B.  Percy,  who  has  had!, 
charge  of  this  case  and  has  made  a  special  investigation  of  the 
transactions  and  circumstances  involved  for  the  purpose  of  prepar- 
ing an  answer,  has  been  actually  engaged  in  Court  constcmtiy  for 
the  past  five  days,  cmd  by  reason  of  such  engagements  and  the 
press  of  other  professional  matters  requiring  his  irmnediate  atten- 
tion, will  be  unable  to  prepare  amd  serve  an  answer  herein  before 
December  21,  '1915,  when  defendant's  time  to  answer  expires. 
The  facts  and  circumstances  out  of  which  this  case  arose  cover 
transactions  and  correspondence  of  a  period  of  several  years,  and 
no  one  in  my  office  except  Mr.  Percy  is  sufficiently  familiar  with 
them  to  properly  prepare  an  answer.) 

No  extension  of  time  to  answer  or  demur  to  move  herein,  has 
been  granted  by  stipulation  or  order.  That  no  previous  applica- 
tion has  been  made  for  such  extension  to  any  court  or  Judge. 
Deponent  therefore  asks  that  the  time  of  the  defendant  {John 
Doe)  to  answer  or  demur  or  otherwise  move  with  relation  to  the 
complaint,  be  extended  20  days  from  the  {21st)  day  of  {Decem- 
ber, 1915). 

{THEODORE  WILLIAMS.) 

Sworn  to  before  me,  this 
(19^;^)  day  of  {December,  1915.) 


{ARCHIE  DUNN,) 

Notary  Public, 
{New  York)  County. 


374  Extension  of  Time 

To  Plead  —  Affidavit  by  Party  ~" 

FORM  No.  104 
Affidavit  to  Obtain  Extension  of  Time  to  Plead  —  By  Party  * 

SUPKEME    COUKT, 

{New  York)  County. 


(JOHN  JONES,) 

Plaintiff, 
against 

(JOHN  DOE,) 

Defendant. 


}' 


STATE  OF  NEW  YOEK, 
County  of  (New  York), 

(JOHN  DOE,)  being  duly  sworn,  says : 

That  he  is  the  defendant  in  the  above-entitled  action. 

(That  he  was  compelled  to  leave  the  City  of  New  York,  hi 
which  he  resides,  on  httsifiess  immediaielif  after  the  service  of  the 
summons  and  complaint  herein  upon  hinv  on  the  1st  day  of  July, 
1915 ;  tlud  he  remained  absent  for  18  days,  and  since  his  return 
he  had  not  had  sufficient  time  to  instruct  his  cownsel  conGeming 
his  a^isiver  in  this  case,)  and  that  (20)  days  further  time  is' neces- 
sary (tlherefosr ;)  that  the  time  to  answer  expires  on  the  2Qtli 
day  of  July,  1915,  apd  no  extension  of  time  ias  been  obtained 
herein  by  consent,  stipulation  or  otherwise,  or  applied  for. 

(JOHN  DOE.) 

Sworn  to  before  me,  this 
(lUh)  day  of  (July,  1915.) 

(WILLIAM  TYSON,) 

IS'otary  Public, 
(New  ForA;)  County,  No.'  (234). 

*  This  affidavit  must  be  accompanied  by  an  affidavit  by  the  attorney 
retained  by  the  defendant  to  defend  the  action,  similar  to  Form  p.  375. 
(Rule  24,  G.  R.  P.) 


Extension  of  Time  375 


To  Plead  —  Affidavit  by  Attorney 


FORM  No.  105 

Affidavit  to  Obtain  Extension  of  Time  to  Plead  —  By  Attorney  to 
Accompany  that  of  Party 


SUPREME  COURT, 
{New  York)   County. 


{JOHN  JONES,) 

.   _^  Plaintiff, 

against 

{JOHN  DOE,) 

Defendant. 

STATE  OF  NEW  YORK,  \ 
County  of  {New  York),       }^^-- 

{CLINTON  GRAY,)  being  duly  sworn,  says: 

That  he  is  the  attorney  for  the  defendant  in  this  action  and 
has  been  retained  by  him  to  defend  the  same ;  and  that  his  office 
is  at  {No.  2  Rector  Street)  in  the  {Borough  of  Manhattan,  City 
of  New  York).  That  the  defendant  has  fully  and  fairly  stated 
the  facts  of  the  case  to  him  and  from  the  statement  of  the  case 
so  made  to  him  by  the  defendant,  he  verily  believes,  and  has  bg 
advised  defendant,  that  {he)  has  a  good  and  substantial  defense 
upon  the  merits  to  the  cause  of  action  set  forth  in  the  complaint. 

That  the  complaint  sets  forth  a  cause  of  action  for  {damages 
for  hreach  of  a  contract  of  employment  for  the  period  of  one  year 
through  the  alleged  wrongful  discharge  of  the  plaintiff  by  the 
defendant,  the  recovery  asked  for  being  the  sum.  of  $2,400,  which 
is  the  amount  of  ten  months'  salary  under  the  terms  of  said  con- 
tract.) That  deponent  has  appeared  in  this  action  on  behalf  of 
the  defendant,  but  has  neither  obtained  nor  applied  for  any  exten- 
sion of  time  to  demur,  answer,  or  make  any  motion  with  reference 
to  the  summons  and  complaint  by  stipulation  or  otherwise. 

{CLINTON  GRAY.) 

Sworn  to  before  me,  this 
{19th)  day  of  ^ July,  1914..) 

{WILLIAM  TYSON,) 
Notary  Public, 
{New  York)   County,  No.   (334). 


MOTIONS  RELATING  TO  PLEADINGS 


Motions  to  strike  out  irrelevant,  redundant  or  scandalous 
matter  and  motions  to  correct  a  pleading  on  the  ground  of  its 
being  "  so  indefinite  or  uncertain  that  the  precise  meaning  or 
application  is  not  apparent "  must  be  made  before  demurring 
or  answering  the  pleading,  and  within  twenty  days  from  the 
service  thereof.  And  the  time  to  make  such  motion  will  not  be 
extended  unless  at  least  two  days  notice  of  the  application  there- 
for, stating  the  time  and  place  thereof,  be  given  the  adverse 
party.  (Kule  22,  G.  R.  P.)  The  notice  of  motion  must 
specify  the  precise  parts  which  are  to  be  stricken  out  and  it  is 
common  practice  to  indentify  the  matter  by  referring  to  the 
paragraph  and  by  setting  forth  the  objectionable  part  together 
with  the  words  immediately  preceding  and  immediately  follow- 
ing. Procuring  an  order  extending  time  to  answer,  is  a  waiver 
of  the  right  to  move  to  strike  out  irrelevant  matter,  unless  the 
right  to  make  the  motion  is  given  by  the  order.  And  an  answer, 
served  after  notice  of  motion  to  strike  out  irrelevant  matter  in 
the  complaint,  waives  the  motion.  Such  a  motion  cannot  be  com- 
bined with  a  motion  for  a  bill  of  particulars  even  in  the  alterna- 
tive.    (118  App.  Div.  830.) 

The  motion  is  determined  on  an  inspection  of  the  pleadings. 


On  applications  for  judgment  on  ground  that  demurrer, 
answer  or  reply  in  frivolous,  (§  537,  Code,)  affidavits  cannot  be 
used,  but  the  motion  must  be  determined  solely  by  an  inspection 
of  the  pleadings.  The  method  of  procedure  has  fallen  into  disuse 
since  the  enactment  of  §  547  Code,  providing  for  motions  for 
judgment  on  the  pleadings. 

On  motion  to  strike  out  sham  answer  or  sham  defense,  a  veri- 
fied denial*  cannot  be  stricken  out  as  sham,  nor  can  a  counter- 
claim. 

A  frivolous  pleading  is  one  which  is  so  manifestly  insufficient 
in  law  as  to  require  no  argument  to  demonstrate  its  insufficiency. 

*  It  matters  not  whether  the  denial  be  absolute  in  form,  on  information 
and  belief,  or  that  the  defendant  has  not  knowledge  or  information  sufficient 
to  form  a  belief,  or  in  any  form  authorized  by  the  Code  in  an  action  at  law 
or  in  equity. 

r376] 
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A  sham  pleading  on  the  other  hand,  is  one  which  is  false  in 
fact,  although  it  may  be  good  in  law,  so  palpably  false  in  fact 
as  to  involve  no  matter  of  substantial  litigation.  They  are  alike 
in  one  respect,  that  they  make  no  issue  requiring  a  trial.  In 
the  case  of  frivolous  pleading,  this  is  and  must  be  apparent  on 
the  face  thereof.  In  the  case  of  a  sham  pleading,  it  must  gen- 
erally be  shown  by  extraneous  matter. 

A  verified  general  denial  will  never  be  stricken  out  as  sham. 

"A  sham  answer  or  defense  is  one  false  in  point  of  fact  and 
not  pleaded  in  good  faith,  but  yet  may  be  good  in  form.  (Brown 
V.  Jenison,  3  Lans.  732.) 

iSee  also  Note  on  Dilatory  Answers,  p.  398. 

See  also  Note  on  Disposition  of  Demurrers,  p.  416. 

See  also  Note  on  Motions  for  Judgment  on  the  pleadings,  p.  431. 


FOEM  No.  106 


Notice  of  Motion  to  Strike  Out  a  Sham  Defense  and  for  Judgment  on 

the  Pleadings 
SUPEEME    COUET, 
(New  York)  County. 

(CHARLES  SIMMS,) 

Plaintiff, 
against 

(EMIL  MEYER,) 

Defendant. 

TAKE  NOTICE  that  on  the  annexed  affidavit  of  (James 
Williams),  sworn  to  the  (22tli)  day  of  (July,  19il6),  the  answer 
and  all  the  pleadings  and  proceedings  herein,  the  undersigned  will 
move  this  Court  at  a  Special  Term,  (Part  1),  to  be  held  at  the 
County  Court  House  in  the  (Borough  of  Manhattan,  City  of  New 
Yorlc,)  on  the  (IQth)  day  of  (August,  1916),  at  10:30  o'clock  in 
the  forenoon  of  said  day,  or  as  soon  thereafter  as  counsel  can  be 
heard  for  an  order  striking  out  the  separate  defense  set  up  in  the 
answer  herein  as  sham,  and  for  judgment  on  the  complaint  and 
remaining  portion  of  the  answer  after  striking  out  such  separate 
defense  upon  the  ground  that  such  remaining  portion  of  the  answer 
is  frivolous  in  that  it  appears  upon  the  face  thereof  that  it  denies 
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no  material  aJle^atifim  of  ih&  camiplaint  as  well  as  that  it  otiiierwise 
appears  to  have  beem.  intierposed  and  set  up  for  the  purp(ase  of  delay 
amd  of  vexation  to  the  plaintiff;  and  for  such  other  and  furthea' 
relief  ais  may  to  the  Court  seem  just,  and  fer  the  costs  of  this 
motiom.. 

Dated,  {New  York,  July  2®,  191©.) 

(WILLIAMS  &  HATES,) 

Plaintiff's  Attorneys, 
(68'  Wmiwm  Street,) 
{New  York  City..) 
To  Messrs.  {WOOD  &  HILL,) 

Defendant's  Attorneys. 


FORM  No.  107 

Affidavit  on  Motion  to  Strike  Out  a  Sham  Defense  and  for  Judgement 

SUPREME    COUET, 
{New  York)  County. 


{CHARLES  SIMMS,) 

Plaintiff, 
against 

{EMIL  MEYER,) 

Defendant. 


STATE  OF  NEW  YORE,  , 

County  of  {New  York), 


{JAMES  WILLIAMS),  being  duly  sworn,  says  that  he  is  one 
of  the  attorneys  for  the  plaintiff  herein ;  that  this  action  was  com- 
menced hj  the  service  of  the  summons  keiein  on  the  defendant, 
{E?ml  Meyer)  on  the  {20M)  day  of  {June,  1916) ;  that  the  com- 
plaint hereim  was  served  on  the  {2:0.th)  day  of  {June,  1916); 
that  thereafter  and  on  the  {8ih)  day  of  {Jubj,  1916),  the  answer 
herein  was  served  upon  the  plaintiff's  attorneys. 

That  deponent  has  read  said  answer  interposed  herein  hy  the 
said  defendant  and  that  the  defe^i'se  of  {payment)  therein  set  up 
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is  Ts*!®lly  and  absolutely  false  and  sham  as  deponent  wr^ily  fee- 
lieves  for  the  following  reasons:     (State  reaisoas.) 

{JAMES  WILLI AMB,) 
Sworn  to  befoxe  me,  this 
(29a)    day  of    (/tt%    1916.) 

(DAVID  GORDON), 

Notary  Public, 
(New  York)  County. 


Fomrno.  108 

Order  —  Striking  Out  Sham  Defense  and  Granting  Judgment 

At  a  Special  Term  (Part  I)  of  the  Supreme  Cooirt  held  in 
and  for  the  County  of  (New  York.)  at  the  County 
Court  House  in  the  (Boroiugh  of  MijMhaMmi.,  City  of 
New  York)  on  the  (10ft)  day  of  (August^  1916). 
Present  : 

Hon.  (LEONARD  A.  GIEGERICH), 

Justi-ce. 
SUPREME    COUET, 
(New  York)  County. 

(CHARLES  SIMMS,) 

Plaintiff, 
against 

(EMIL  MEYER,) 

Defatidant. 

'On  reading  and  filing  the  affi-davit  of  (Jamies  WiUmnvs),  veri- 
fied  the  (^Mh)  day  of  (July,  191€),  and  native  of  motion  thereto 
attached  dated  (July  29,  19  r6),  and  upon  the  complaint,  answer, 
heretofoTe  filed  herein  and  the  affidavit  of  (John  Wood)  in 
opposition  and  all  -flie  pleadings  herein,  and  after  hearing  (James 
Williams),  counsel  for  plaintiff  in  support  of  said  motion,  and 
(Jolm  Wood),  ecransel  for  defendant  in  opposition  thereto,  and 
it  appearing  to  me  th-at  said  answer  was  Interpol  ior  the  p'Ur^ 
pose  of  delay  and  is  sham  and  frivolou's, 
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OKDERED  that  the  separate  defense  cooitamed  in  the  answer 
herein  be  and  the  same  hereby  is  stricken  out  as  sham,  and  that 
the  plaintiff  have  judgment  upon  the  remainder  of  the  said 
answer  and  upon  the  whole  thereof  as  frivolous,  for  the  relief 
demanded  in  the  complaint  with  ($10)  costs  of  this  motion. 

Enter, 

(L.  A.  G.,) 

J.  S.  C. 


FOEM  No.  109 

Final  Judgment  Upon  Order  Striking  Out  Sham  Defense 

SUPEEME    COUET, 
(iVew  York)  County. 


{CHARLES  SIMMS,) 

Plaintiff, 
against 

(EMIL  MEYER,) 

Defendant. 


The  defendant  having  been  served  with  summons  and  com- 
plaint in  this  action,  and  having  duly  appeared  by  his  attorneys, 
(Wood  &  Hill),  Esqs.,  and  served  an  answer  herein,  and  the 
plaintiff  having  moved  for  judgment  upon  the  answer  at  Special 
Term, 

And  the  Court  having  heard  the  said  motion  and  having  made 
an  order  thereon  dated  and  entered  on  (IQih)  day  of  {August, 
1916),  striking  out  the  separate  defense  set  up  in  the  said  answer 
as  sham  and  awarding  judgment  to  the  plaintiff  upon  the  re- 
mainder of  said  answer  and  upon  the  whole  thereof,  as  provided 
for  the  relief  demanded  in  the  complaint,  including  ($10)  costs 
of  said  motion,  and  the  costs  of  this  action  having  been  taxed  by 
the  Clerk  of  the  Court  at  the  sum  of  ($29.16), 

ISTOW,  on  motion  of  (Williams  &  Hayes),  attorneys  for  plain- 
tiff, it  is  adjudged  and  decreed  that  the  defendant's  answer  be, 
and  the  same  hereby  is,  adjudged  frivolous  and  that  the  plaintiff, 
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(Charles  Simms),  do  recover  of  the  defendant,  (Emil  Meyer), 
upon  the  cause  of  action  set  forth  in  the  complaint,  the  sum  of 
($500)  damages,  together  with  ($Y7.50)  interest  thereon  from 
(March  1,  1914,)  and  ($29.16)  his  costs  as  taxed,  making  in  all 
the  sum  of  ($606.66). 
And  that  he  have  execution  therefor. 
Dated,  (New  Yorh,  September  25,  1916.) 

(WILLIAM  F.  SCHNEIDER,) 

Clerk. 


382  OvEREUUNG  Feivolous  Answer 
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Oil  a  motion  to  overrule  a  frivolous  pleading  affidavits  eannot 
be  used  to  support  the  attacked  pleading.  The  motion  must  be 
determined  solely  by  an  inspection  of  the  pleadings.  {Plait  v. 
Hepworth,  13  Civ.  Pro.  Bep.  122 ;  Dancel  v..  Goodyear,  67  App. 
Div.  498.) 

As  to  form  of  the  order,  see  Ellvxtod  v.  Roof,  82  N.  Y.  428. 


FORM  No.  110 
Notice  of  Motion  to  Overrule  Frivolous  Answer  and  Grant  Judgment 

SUPEEME    COUET, 

{New  York)  County. 


{HARRY  BURKE,) 

■     .  Plaintiff, 

against  ' 

{IRVING  LANE,) 

Defendant. 


Sir: 

PLEASE  TAKE  NOTICE,  that  upon  the  complaint  herein 
and  the  answer  thereto  of  the  defendant,  {Irving  Lane),  the 
undersigned  will  apply  to  this  court  at  a  Special  Term,  Part  (/) 
thereof,  to  be  held  at  the  County  Court  House,  {Borough  of  Man- 
hattan, City  of  New  York),  on  the  {27th)  day  of  {December, 
1915),  at  (10:30)  o'clock  in  the  forenoon  of  that  day  or  as  soon 
thereafter  as  counsel  can  be  heard  for  an  order  overruling  the 
answer  of  the  defendant,  {Irving  Lane),  herein  as  frivolous  and 
for  judgment  thereon,  and  for  such  other  and  further  relief  in 
the  premises  as  to  the  court  may  seem  just,  together  with  the 
costs  of  this  motion. 

Dated,  {New  York,  December  21,  1915.) 
Yours,  etc., 

{MARTIN  STONE,) 

Attorney  for  Plaintiff, 

Office  &  P.  0.  Address, 
(141  BroadwoAj,) 
To  {SPENCER  &  JONES-;)  {Borough  of  Manhattan,) 

Attorneys  for  Defendant,  {New  York  City.) 

(14  Wall  Street,) 
{New  York  City.) 
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FORM  No.  Ill 
Order  Overruling  Frivolous  Answer  and  Granting  Judgment 

At  a  Special  Term,  {Part  I),  of  the  Supreme  Court  of 
tlie  State  of  New  York,  held  in  and  for  the  County 
of  {New  York),  at  the  County  Court  House,  {Bor- 
ough of  Manhattan,  City  of  New  York),  on  the 
{21th)  day  of  {December,  1915). 

PRESEJifT  : 

Hon.  {LEONARD  A.  GIEGEBICH,) 

Justice. 


{HARRY  BURKE,)     • 

Plaintiff, 
against 

{IRVING  LANE,) 

Defendant. 


The  plaintiff  having  moved  this  court  for  judgment  on  the 
ground  that  the  answer  of  the  defendant,  {Irving  Lane),  to  the 
complaint  herein  is  frivolous,  and  said  motion  coming  regularly 
on  to  be  heard, 

NOW,  on  reading  and  filing  the  notice  of  said  motion,  dated 
the  {21st)  day  of  {December,  1915),  the  complaint  herein  and 
the  answer  of  the  said  defendant,  {Irving  Lane),  in  support  of 
said  motion  and  after  hearing  {Martin  Stone),  of  counsel  for  the 
plaintiff  in  support"  of  said  motion  and  {John  Spencer)  of  counsel 
for  the  defendant  in  opposition  thereto,  and  it  appearing  to  the 
satisfaction  of  the  court  that  the  answer  of  the  defendant,  {Irving 
Lane),  is  frivolous  and  that  judgment  for  plaintiff  as  against 
said  defendant,  {Irving  Lane),  should  be  had  therein,  and  due 
deliberation  being  had  thereon, 

NOW,  on  motion  of  {Marti/n  Stone),  attorney  for  the  plaintiff, 
it  is 

ORDEEED  AND  ADJUDGED  that  the  answer  of  the  de- 
fendant, {Irving  Lane),  be  and  the  same  is  hereby  overruled  as 
13 
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frivolous  and  that  plaintiff  have  judgment  as  against  the  defend- 
ant, {Irvmg  Lane),  for  the  relief  demanded  in  the  complaint, 
with  the  costs  of  this  action,  and  $10  costs  of  this  motion. 

Enter : 

(L.  A.  G..) 

J.  S.  C. 


FORM  No.  112 

Notice  of  Motion  to  Strike  Out  Redundant  Matter  in  Pleading 

SUPREME  COURT, 
{New  York)  County. 


{EDWARD  TINKER,) 

Plaintiff, 
against 

{EVENING     STAR     PUBLISHING 
COMPANY,) 

Defendant. 


Sir: 

TAKE  NOTICE  that  on  the  pleadings  herein  and  the  annexed 
affidavit  of  {Paul  Lawrence),  verified  the  {Qtli)  day  of  {Novem- 
ber, 1916),  the  undersigned  will  move  this  court  at  a  Special' 
Term,  {Pa/rt  I),  thereof,  to  be  held  in  and  for  the  County  of 
{New  York),  at  the  County  pourt  House,  in  the  {Borough  of 
Manhattan,  City  of  New  York,)  on  the  {11th)  day  of  {Novem- 
ber, 1916),  at  10:30  o'clock  in  the  forenoon,  or  as  soon  there^ 
after  as  counsel  can  be  heard,  for  an  order  striking  out  from  the 
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defendant's  (amended)  answer  to  the  complaint  the  following  por- 
tion thereof  as  redundant  and  irrelevant,  to  wit : 
{Paragraph  I.,  the  whole  thereof.) 
(Paragraph  Y.,  the  following  allegation,  viz.  (^quote) : 
Together  with  the  costs  of  this  motion. 
Dated  (New  York,  November  6th,  1916.) 

Yours,  etc., 
(PAUL  LAWRENCE,) 
Attorney  for  Plaintiff, 
(31  Nassau  Street^) 
(Borough  of  Manhattan,) 

(New  York  City.) 
To  (Clarence  Jozies,) 

Attorney  for  Defendant, 

(35  Broadway,) 
(New  York  City.) 


FORM  No.  113 

Affidavit  on  Motion  to  Strike  Out  Redundant  Matter  in  Pleading 

SUPKEME  COUKT, 
(New  York)  County. 


(EDWARD  TINKER,) 

Plaintiff, 

against 

(EVENING     STAR     PUBLISHING 
COMPANY,) 

Defendant. 


STATE  OF  NEW  Y0EK,1 

County  of  (New  York) ,     j  *^'  •' 

(Paul  Lawrence,)  being  duly  sworn,  deposes  and  says:  That 
he  is  the  attorney  for  the  plaintiff  herein. 

That  this  action  was  commenced  on  the  (lifh)  day  of  (July, 
1916,)  by  the  service  of  the  summons  and  complaint,  and  that  the 
time  for  the  defendant  to  answer  was  extended  by  an  order  twenty 
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days  from  the  (Sd)  day  ctf  (August,  1916).     That  said  answer 
was  served  on  the  (Uth)  day  of  {August,  1916). 

That  by  order  the  time  to  serve  an  amended  answer  was  ex- 
tended twenty  days  from  the  (5fA)  day  of  {October,  1916,)  and 
on  the  {2t>ih)  day  of  {Octdber,  1916,)  said  amended  answer  was 
served. 

That  no  previous  application  has  been  made  for  this  order. 

{PAUL  LAWRENCE.) 

Sworn  to  before  me,  this 
{mh)  daj  of  {November,  1916.) 

{H.  B.  BRADLEY,) 

Notary  Public, 

{Kings)  County. 
Certificate  filed  in  {New  Yorh)  County. 


FORM  No.  114 
Order  Striking  Out  Matter  as  Redundant  and  Irrelevant 

At  a  Special  Term  of  the  Supreme  Court,  {Part  I,)  held 

in  and  for  the  County  of  {New  York,)  at  the  County 

Court  House,  in  the  {Borough  of  Manhattan,  City 

of  New  York,)  on  the  {Sd)  day  of  {December,  1916.) 

Peesewt  : 

lion.  {JOHN  FORD,) 

Justice. 


{EDWARD  TINKER,) 

Plaintiff, 
against 

{EVENING     STAR     PUBLISHING 
COMPANY,) 

Defendant. 


A  motion  having  been  made  by  plaintiff  for  an  order  to  strike 
out  paragraphs  (/.  and  V.),  of  defendants  {ainended)  answer 
herein,  on  the  ground  that  tie  allegations  tberein  contained 
are  irrelevant  and  redundant,  and  said  motion  having  duly  come 


Making  Moke  Definite  and  Ceetain  387 

Answer  —  Notice  of  Motion 

on  to  be  heard ;  upon  Heading  and  filing;  the  notice  of  motion  and 
affidavit  of  {Paul  Lanvrence,)  verified  {November  Qth,  1916j),  and 
the  pleadings  herein  filed  in  support  of  said  motion;  and  after 
hearing  (Paul  Lawrence,)  Esqi,  counsel  for  (plamtiff,)<  in  sup- 
port of  the  motion,  and  (Clarence  Jones),  £sq.,  counsel  for  the 
(defendant,)  in  opposition  thereto,  and  due  deliberation  having 
been  had  thereon ; 

l*rOW,  on  motion  of  (Paul  Lawrence,)  attorney  for  the  (ploMir 
tijf,)  it  is 

OJEIDERED,  that  paragraph  (/.)  and  paragraph  (V.,)  (in 
so  far  as  it  reiterates  the  allegaiions  in  paragraph  (I.,)  with  the 
exception  of  the  denial  thai  the  publication  was  nvalicious,)  be  and 
the  same  hereby,  are  stricken  from  said  (amended)  answer,  and 
that  within  (ten)  days  after  the  service  of  a  copy  of  this  order 
on  defendant's  attorney,  defendant  serve  its  amended  answer  in 
conformity  with  this  order. 

Enter, 
(J.  F.) 
(J.  S.  C.) 


FORM  Wo.  115 


Notice  of  Motion  to  Make  Answer  More  Definite  and  Certain  and 

to  Strike  Out 

SUPEEME  COUET, 
(Neiu  Yorh)  County. 


(JAMES  JEB0N8,) 

Plaintiff, 
against 

(NEW    YORK    INSURANCE    COM- 
PANY,) 

Defendant. 


Sirs: 

PLEASE  TAKE  ISTOTICE  that  upon  the  (amended)  com- 
plaint and  (amended)  answer  in  the  above-entitled  action,  and  on 
all  the  proceedings  heretofore  had  herein,  the  undersigned  will 
move  this  court  at  a  Special  Term,   (Pan-t  I.  thereof,)   to  be 
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held  at  the  County  Court  House  in  the  {Borougli  ofMomhwttan, 
City  of  New  York,)  on  the  {'iUh)  day  of  {February,  1916,)  at 
(10:30)  o'clock  a.  m.,  or  as  soon  thereafter  as  counsel  can  be 
heard,  for  an  order  herein  requiring  the  defendant  to  make  more 
definite  and  certain  the  allegations  constituting  the  so-called 
{"second,  further  and  separate  defense,")  in  the  defendant's 
{atmended)  answer  to  the  {a-mended)  complaint  herein,  by  strik- 
ing therefrom  the  allegations  contained  in  the  paragraph  in  said 
{amended)  answer  numbered  {III.)  ;  and  for  such  other  and 
further  relief  as  to  the  court  shall  seem  just  and  proper  in  the 
premises. 

bated,  {New  York,  February  20,  1916.) 
Yours,  etc., 

{CARB  <&  ROOME,) 

Attorneys  for  Plaintiff, 
Office  and  Post  Office  Address, 
■      (59  Wall  street,) 

{Borough  of  Manhattan,) 

{New  York  City.) 
To 

{JAMBS  HOOD,) 

Attorney  for  Defendant, 
(46  Broadway,) 

{Borough  of  Mamhattam,,) 

{New  York  City.) 
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FORM  No.  116 

Order  Directing  Answer  to  be  Made  More  Definite  and  Certain  and 

Striking  Out 

At  a  Special  Term  {Part  I,)  of  the  Supreme  Court,  held 
in  and  for  the  County  of  {New  York)  at  the  County 
Court  House,  in  the  {Borcmgh  of  Manhattan,  City  of 
New  York,)  on  the  {11th)  day  of  {March,,  1916.) 
Present  : 

Hon.  {SAMUEL  GREENBAUM,) 

Justice. 


{JAME8  JER0N8,) 

Plaintiff, 
against 

{NEW    YORK    INSURANCE    COM- 
PANY,) 

Defendant. 


Plaintiff  having  moved  this  court  for  an  order  herein  requir- 
ing the  defendant  to  make  more  definite  and  certain  the 
allegations  constituting  the  so-called  {"Second,  Further  and 
Separate  Defense")  in  the  defendant's  {amended)  answer  to  the 
{(mnended)  complaint  herein  by  striking  out  therefrom  the  allega- 
tions contained  in  the  paragraph  to  said  {amended)  answer  num- 
bered {II I j)  and  for  such  other  and  further  relief  as  to  the  court 
might  seem  just  and  proper,  and  the  said  motion  having  duly  come 
on  to  be  heard. 

And  upon  reading  said  {amended)  complaint  herein,  verified 
the  {1th)  day  of  {December,  1915,)  and  the  said  {amended) 
answer  herein  verified  the  {18th)  day  of  {February,  1916,)  and 
upon  reading  and  filing  plaintiff's  notice  of  said  motion  dated 
the  {2Qth)  day  of  {February,  1916,)  read  in  support  of  the 
motion ; 

And  after  hearing  {Samuel  Roome,)  Esq.,  in  support  of  the 
motion,  and  {JaJmes  Hood,)  Esq.,  in  opposition  thereto,  and  due 
deliberation  having  been  had. 
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WOW,  on  motion  of  (Oarr  £  libome,)  Esqs.,  attorneys  for  the 
plaintiff,  it  is 

ORDERED  that  the  said,  motion  be  and  the  same  hereby  is 
granted ;  and  it  is  further 

ORDERED  that  the  defendant  make  more  definite  and  cer- 
tainithe  allegations  constituting  the  so-called  {"Second,  Further 
and  Separate  Defense")  in  its  {amended)  answer  to  the 
{amended)  complaint  herein  by  striking  out. therefrom  the  allega- 
tions contained  in  the  paragraph  of  said  amended  answer  num- 
bered {III) ;  and  it  is  further 

ORDERED  that  the  defendant  have  leave  to  serve  an  answer 
to  the  {amended)  complaint  herein,  amended  in  conformity  here- 
with within  {ten  (10))  days  after  the  service  of  a  copy  of  this 
order,  with  notice  of  entry  thereof,  upon  the  defendant's  attorneys. 

Enter, 
{S.  G.,) 

J.  s.  c. 
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Notice  of  Motion  to  Make  Complaint  More  Definite  and  Certain 

SUPREME  COURT, 
{New  York)  County. 


{AMERICAN     LIFE     INSURANCE 
COMPANY,) 

Plaintiff, 
against 

{JAMES  DOBSON,) 

Defendant. 


Sir: 

TOU  WILL  PLEASE  TAKE  NOTICE  that  on  the  complaint 
in  the  above-entitled  action  and  the  afEidavit  of  {Charles  Arnold,) 
verified  the  {2Qth)  day  of  {September,  1916,)  hereto  annexed,  a 
motion  will  be  made  by  the  defendant  at  a  Special  Term  of  this 
Court,  at  {Part  I)  thereof,  to  be  held  at  the  County  Court  House 
in  the  {Borough  of  Manhattan,  City  of  New  Yorh.)  on  the  {2d) 
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day  of  {October,  1916,)  at  10:30  o'clock  in  the  forenoon,  or  as 
soon  thereafter  as  counsel  can  be  heard,  for  an  order  striking  out 
as  irrelevant  and  redundant  certain  matters  hereinafter:  specified, 
contained  in  said  complaint,  and  requiring  that  said  complaint  be 
made  definite  and  certain  by  amendment  in  the  particulars  here- 
inafter specified,  and  requiring  that  the  statement  of  the.  facts 
constituting  the  several  causes  of  action  therein  alleged  be  sepa- 
rately numbered,  that  is  to  say : 

I.  That  the  complaint  be  made  more  definite  and  certain  by 
amendment,  so  that  it  shall  describe  with  common  certainty  {each 
of  the  payTnents,  etc.,)  *  *  *  and  further,  so  that  it  shall 
appear  from  the  complaint  with  common  certainty  {which  of  the 
alternative  allegations  contained  in  said  first  and  second  causes  of 
actions,  etc.) 

And  further,  so  that  it  shall  appear  from  the  complaint  with 
common  certainty,  whether  the  said  first,  and  second  causes  of 
action  are  for    *    *    *    * 

That  the  statement  of  the  facts  constituting  each  such  cause  of 
action,  upon  which  it  is  sought  to  hold  the  defendant  responsible, 
be  separated  and  numbered. 

II.  That  the  matter  contained  in  paragraphs  (36  and  38)  of 
the  complaint  be  stricken  out  as  irrelevant  and  redundant. 

And  you  will  please  further  take  notice  that  the  defendant 
will  then  and  there  move  for  an  extension  of  time  to  answer 
the  complaint  herein  after  the  determination  of  this  motion  and 
the  entry  and  service  of  an  order  thereon. 

And  you  will  please  further  take  notice  that  the  defendant 
will  then  and  there  move  for  such  other  and  further  relief  in  the 
premises  as  to  the  court  may  seem  just  and  proper,  and  for  the 
costs  of  said  motion. 
Dated,  {New  York,  September  23,  1916.) 
Yours,  etc., 
{GOUBTLAND  vJWDINE,) 

Attorney  for  Defendant, 
Ofiice  and  P.  O.  Address, 

(31  Liberty  Street,) 
{Borough  of  Manhattan,) 

{New  York  City.) 
To  {Paul  Allen,) 

'     Attorney  for  Plaintiff. 
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FORM  No.  118 

Order  to  Show  Cause  Why  Matter  Should  Not  Be  Stricken  Out  as 

Irrelevant 

SUPEEME  COUKT, 

{New  York)  County. 


{RICHARD  WILSON,) 

Plaintiff, 
against 

{ROBERT  GRANT  AND  OTHERS,) 

Defendants. 


On  the  summons  and  complaint  herein,  and  on  the  annexed 
affidavit  of  {Robert  Grant,)  duly  verified  {Februoury  5,  1916), 
and  on  all  the  proceedings  herein,  it  is 

OEDERED,  that  the  plaintiff  or  his  attorney  show  cause  at  a 
Special  Term  of  this  court,  to  he  held  at  {Part  I  thereof),  at  the 
County  Court  House  in  the  County  of  {New  York),  on  {February 
8,  1916),  at  (10:30)  o'clock  in  the  forenoon  of  said  day,  or  as 
soon  thereafter  as  counsel  can  be  heard,  why  paragraphs  ("  8th," 
"  9th,"  "  10th  "  and  "  11th  ")  and  the  following  allegation  in 
paragraph  ("  12th  ") : 

{"And  was  also  being  pressed  for  an  accountvng  as  executor 
and  trustee  of  his  father's  estate  as  aforesaid.") 
of  the  {complaint)  herein  should  not  be  stricken  out  as  irrele^ 
vant,  pursuant  to  the  provisions  of  section  545  of  the  Code  of 
Civil  Procedure ;  why  the  time  of  the  defendant  {Robert  Grant) 
to  plead  to  the  complaint  herein,  shall  not  be  extended  until 
{five)  days  after  the  hearing  and  determination  of  this  motion, 
and  the  entry  of  the  order  thereupon;  and  why  the  defendant 
{Robert  Grant)  should  not  have  such  other  and  further  relief  in 
the  premises  as  to  this  court  shall  seem  just  and  proper,  including 
the  costs  of  this  motion ;  and  special  and  sufficient  reasons  appear- 
ing therefor,  it  is 

FUETHEE  OEDEEED,  that  service  of  this  order  and  of  the 
said  affidavit  of   {Robert   Grant,)    duly  verified   {February  5, 
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1916,)   on  the  plaintiff's  attorneys  on  or  before   (February  6, 
1916,)  shall  be  due  and  sufficient  service  thereof. 
Dated,  (New  York,  Felrucury  6,  1916.) 

(SAMUEL  QBEENBAVM,) 
Justice  of  the  Supreme  Court  of  the  State  of  New  York. 
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This  affidavit  should  show  the  condition  of  the  cause  and  when 
defendant's  time  to  answer  will  expire. 

FORM  No.  119 

Affidavit  on  Motion  to  Strike  Out  Irrelevant  Matter 

SUPEEME  COUET, 

(Neiv  Yorh)  County. 


(RICHARD  WILSON,) 

Plaintiff, 

vs. 

(ROBERT    GRANT)    and  OTHEES, 

Defendants. 


STATE  OF  NEW  YOEK,  [ 
County  of  (New  Yorh) ,       \     " 

(Robert  Grant,)  being  duly  sworn,  says:  I  am  one  of  the 
defendants  in  the  above-entitled  action  and  reside  at  (202  West 
12th  Street  in  the  City  and  County  of  New  Yorh.) 

This  action  was  commenced  to  (set  aside  certain  coruveyamces 
Jimade  iy  me  to-  the  defendant  Rebecca  Grant  as  fraudvlent  as\ 
against  m,y  creditors  for  an  accounting  and  for  an  injunction  ivith 
respect  to  the  real  estate  transferred)  and  for  other  relief. 

The  summons  and  complaint  in  this  action  were  personally 
served  on  me  on  (December  28,  1915,)  and  on  the  defendant 
(Reiecca  Grant)  on  (January  2,  1916). 

I  duly  appeared  herein  .by  (Lyman  A.  Bolton),  my  attorney,  on 
(Dece^mier  31,  1915,)  and  the  defendant  (Rebecca  Grant)  duly 
appeared  herein  by  (Robert  Emerson),  her  attorney,  on  (January 
19,  1916). 

A  notice  of  pendency  of  this  action  was  filed  in  the  office  of  the 
clerk  of  the  County  of  (New  Yorh)  on  (December  26,  1915).. 
My  answer  has  not  been  served  as  yet;  neither  has  the  answer  of 
the  defendant,  (Rebecca,  Grant).  My  time  to  answer,  demur  or 
move  in  relation  to  the  complaint  herein,  has  been  extended  by 
stipulation  to  and  including  (February  11,  1916).  The  time  of 
the  defendant  (Rebecca  Grant)  to  answer,  demur  or  move  in  rela- 
tion to  the  complaint  herein  has  been  extended  by  stipulation  to 
and  including  (February  11,  1916.)' 
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1  have  fully  and  fairly  stated  the  case  herein  to  (Lyman  A. 
Bolton),  my  counsel  herein,  who  has  aJi  office  at  (No.  2  Beotor 
Street  J  in  ihe  Borough  of  Manhattan,  City  of  New  York),  and 
after  making  such  statement  as  aforesaid,  I  am  advised  by  my 
s.aid  counsel,  and  verily  believe,  that  I  have  a  good  and  sub- 
stantial defense  tipon  the  merits  to  the  cause  of  action  alleged  in 
the  plaintiff's  complaint,  or  to  some  part  thereof,  and  inter,d  to 
defend  this  action  in  good  faith. 

I  am  advised  by  my  said  counsel  that  the  matters  alleged  in 
paragraphs  (8th,  9th,  10th  and  11th  and  the  following  allegation 
in  paragraph  12,  "  and  was  also  being  pressed  for  an  accounting 
as  executor  and  trustee  of  his  father's  estate  as  aforesaid")  are 
redundant  and  irrelevant  and  tend  to  confuse  the  issue  herein 
and  render  the  complaint  unduly  voluminous,  in  that  (the  allega- 
tions referred  to  apparently  state  a  separate  and  distinct  cause  of 
action  involving  parties  other  than  myself  who  are  not  made 
parties  to  this  action)  ;  that  they  are  not  germane  to  the  issue  and 
evidence  thereunder  vfIU  not  be  admissible  upon  the  trial,  and 
that  I  will  be  greatly  prejudiced  by  the  allegations  if  the  same 
are  permitted  to  remain  in  the  complaint  in  that  (/  cannot  prop>- 
erly  protect  my  rights  in  the  premises  in  disproving  said  allegor 
tion  in  am-  action  wherein  the  aforesaid  persons  are  not  parties. ) 

I,  therefore,  respectfully  pray  this  court  for  an  order  striking 
out  paragraphs  (''8th,"  "9th,"  "10th"  and  "11th"  and  the 
following  allegation  in  paragraph  12th:  "  and  was  also  being 
pressed  for  an  accounting  as  executor  and  trustee  of  his  father's 
estate  as  aforesaid")  of  the  complaint  herein,  as  irrelevant,  pur- 
suant to  the  provisions  of  section  545  of  the  Code  of  Civil 
Procedure. 

An  order  to  show  cause  why  such  relief  shall  not  be  granted, 
returnable  in  less  than  eight  and  in  less  than  five  days,  is  neees^ 
saiy  for  the  reason  that,  unless  an  order  to  show  cause  be  granted, 
this  motion  cannot  be  heard  and  determined  prior  to  the  expiration 
of  my  time  to  plead  to  the  complaint  herein  and  I  am  advised  by 
my  said  counsel,  and  verily  believe,  that  it  will  be  necessary  to 
have  such  motion  heard  and  determined  before  I  can  properly 
plead  to  the  complaint  herein. 

No  extension  of  time  to  answer,  demur  or  otherwise  move  in 
relation  to  the  complaint  herein  has  been  granted,  by  stipulation 
or  order  except  as  hereinbefore  stated. 
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No  previous  application  for  the  annexed  order  to  show  cause 
has  been  made  to  this  court,  or  to  any  justice  thereof. 

{ROBERT  GRA(NT.) 
Sworn  to  before  me,  this 
(5^^)  day  of  {February,  1916). 

{R.  F.  HODOE,) 
Notary  Public, 

{New  York)  County. 


FOR]!  No.  120 
Order  Striking  Out  Allegations  as  Irrelevant 

At  a  Special  Team  {Part  I)  of  the  Supreme  Court  held  in 
and  for  the  county  of   {New  York)   at  the  County 
Court  House  in  the  {Borough  of  Manhattan,  City  of 
New  Yorh,)  on  {March  7,  1916.) 
Present  : 

Hon.     {SAMUEL  GREENBAUM,) 

Justice. 


{RICHARD  WILSON,) 

Plaintiff, 

vs. 

{ROBERT    GRANT)    and   OTHEES, 

Defendants. 


A  motion  on  behalf  of  the  defendant,  {Robert  Grant,)  striking 
out  as  irrelevant,  paragraphs  ("  eighth"  "  ninth,"  "  tenth"  and 
"eleventh")  and  the  following  allegation  of  paragraph 
{"  twelfth,"  "  and  was  also  being  pressed  for  an  accounting  as 
executor  and  trustee  of  his  father's  estate  as  aforesaid")  of  the 
complaint  herein,  pursuant  to  the  provisions  of  section  545  of  the 
Code  of  Civil  Procedure,  and  to  extend  the  time  of  the  defendant 
{Robert  Grant)  to  plead  to  the  complaint  herein  until  {five)  days 
after  the  hearing  and  determination  of  the  motion  and  the  entry  of 
an  order  thereupon,  coming  on  regularly  to  be  heard  upon  an  order 
to  show  cause, 
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NOW,  upon  reading  and  filing  the  said  order  to  show  cause, 
which  hears  date  {February  6,  1916,)  together  with  proof  of  due 
service  thereof  upon  the  attorneys  for  the  plaintiff,  the  affidavit  of 
(Robert  Grant,)  duly  verified  (February  5,  1916,)  a  copy  of  the 
complaint  herein,  read  in  support  of  said  motion,  and  the  said 
motion  having  heen  duly  submitted  by  counsel  for  the  respective 
parties,  and  due  deliberation  having  been  had  thereon,  it  is, 

On  motion  of  (Lyman  A.  Bolton,)  Esq.,  the  attorney  for  the 
defendant,  (Robert  Ora/nt^) 

ORDERED  that  the  said  motion  be  and  the  same  hereby  is 
granted  to  the  extent  of  striking  out  paragraphs  ("  nmth," 
"tenth"  and  "eleventh")  of  the  complaint  and  the  words  "as 
aforesaid "  at  the  conclusion  of  paragraph  ("  twelfth ")  of  the 
complaint;  and  it  is  further 

ORDERED  that  paragraphs  ("nmth/'  "tenth"  and 
"eleventh")  of  the  complaint  and  the  words  ("as  aforesaid") 
at  the  conclusion  of  paragraph  ("  twelfth ")  be  and  the  same 
hereby  are  stricken  out  as  irrelevant;  and  it  is  further 

ORDERED  that  the  time  of  the  defendant  (Robert  Grant)  to 
plead  to  the  complaint  herein  be  and  the  same  hereby  is  extended 
until  (five)  days  after  the  entry  of  this  order;  and  it  is  furtheo: 

ORDERED  that  the  said  motion  otherwise  be  and  the  same 
hereby  is  denied. 

Enter 
(S.  G.,) 

J.  s.  c. 


DILATORY  ANSWERS 


Practitioners  frequently  are  in  doubt  -which  of  the  following 
courses  to  adopt  when  an  answer  has  been  interposed. 

(1)  To  apply  to  court  for  judgment  on  ground  that  answer  is 
frivolous.     (§  537,  Code.) 

(2)  To  move  to  strike  out  answer  or  defense  as  sham.  (§  538, 
Code.) 

(3)  To  move  for  judgment  upon  the  pleadings.  (§  547, 
Code.) 

(4)  To  wait  until  the  trial  aiid  at  opening  thereof  move  before 
Trial  Justice  for  judgment  on  the  pleadings  by  reason  of  the 
insufficiency  of  the  defendant's  answer. 

(5)  To  move  to  make  answer  more  definite  and  certain. 
Especially  does  this  question  arise  when  the  defendant  has 

interposed  a  denial  of  "  any  knowledge  or  information  sufficient  to 
fdrm  a  belief,"  and  it  is  quite  apparent  that  such  statement  can- 
not in  all  probability  be  a  true  statement. 

There  are  two  classes  of  cases  here  to  be  considered: 

1.  Where  the  denials  in  the  answer  are  denials  of  knowledge  or 
information  sufficient  to  form  a  belief  with  respect  to  matters 
which  are  unmistakably  within  the  knowledge  of  the  defendant 
who  interposes  such  an  answer.  Instances  of  this  are  very  rare. 
In  this  class  of  cases  it  is  of  no  practical  importance  whether 
there  is  a  motion  before  trial  to  strike  out  the  answer  as  sham 
or  frivolous  or  whether  a  motion  is  made  at  the  trial  for  judg- 
ment on  the  pleadings  because  the  result  in  either  case  will  be  the 
same. 

2.  Where  this  form  of  denial  is  used  to  meet  allegations  of  fact, 
which  are  only  presumably  within  the  knowledge  of  the  person 
making  the  denial  or  where  the  defect  in  the  pleading  is  such  that 
the  court  may,  upon  proper  terms  and  conditions,  permit  it  to  be 
changed  or  amended. 

In  this  class  of  cases,  the  proper  method  of  testing  an  alleged 
desfect  of  this  description  is  for  the  party  who  attacks  the  pleading 
to  make  a  motion  to  strike  out  the  answer  as  sham  under  §  538 
of  the  Code. 

On  such  a  motion  (to  strike  out  answer  as  sham)  affidavits  may 
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be  used  and  the  court  thus  gives  the  attacked  pleader  the  oppor- 
tunity to  establish  his  good  faith  if  he  can  and  to  prove  that  he 
cannot  honestly  go  further  than  to  deny  knowledge  or  information. 
Under  this  class  of  cases  (denials  presumably  false)  the  matter 
will  not  be  disposed  of  on, 

1.  Motion  made  under  §  547,  Code,  or 

2.  Application  for  judgment  on  ground  that  answer  is  frivolous. 
(155  App.  Div.  122.) 

3.  Motion  at  trial  term  at  opening  of  trial. 

4.  Motion  to  make  more  definite  and  certain. 

The  only  remedy  in  such  cases  is  to  move  to  strike  out  as  sham, 
as  the  well  settled  doctrine  is  that  when  the  answer,  even  in  this 
form,  is  verified,  the  application  will  be  denied.  There  is  prac- 
tically no  procedure  to  aid  the  party  desiring  to  get  rid  of  the 
issue  before  or  without  the  trial,  provided  the  answer  is  verified 
and  contains  such  a  denial. 

A  striking  example  of  such  a  presumptively  frivolous  denial  is 
when  a  complaint  claims  for  work,  labor  and  services  and  material 
furnished,  reasonably  worth  a  specified  sum  which  defendant 
agreed  to  pay;  and  the  further  allegation  of  nonpayment  after 
demand.  The  defendant  in  due  form  denies  any  knowledge  or 
information  sufficient  to  form  a  belief  as  to  each  and  every  of  the 
said  allegations.  The  courts  have  said  that  it  is  possible,  even 
though  improbable,  that  the  defendant  really  had  no  knowledge 
or  information  sufiicient  to  form  a  belief  as  to  the  material  allega- 
tion of  the  complaint,  because,  under  the  complaint,  the  plaintiff 
could  prove  his  cause  of  action  by  showing  that  the  work  and 
materials  were  ordered  by  some  agent  of  the  defendant  and  could 
establish  his  allegation  that  the  defendant  agreed  to  pay  for  them 
by  proving  the  order  by  the  agent  and  the  value,  relying  upon  the 
implied  promise  to  pay.  The  denials  are  therefore  only  pre- 
sumptively frivolous. 

Another  example  of  presumptively  frivolous  denial  (which  at 
first  blush  seems  an  absolutely  frivolous  denial)  is  when  the  defend- 
ant denies  any  knowledge  or  information  as  to  matters  of  public 
record.  Public  records  not  infrequently  are  misplaced  or  lost  and 
sometimes  abstracted  from  their  proper  depositories  or  destroyed 
by  fire  or  other  causes,  and  therefore  to  say  that  a  defendant  can- 
not under  any  circumstances  deny  knowledge  or  information  of 
facts  presumptive  provable  by  a  public  record  sufficient  to  form  a 
belief,  would  be  dangerous  and  unjust. 
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Disposing  of 


As  to  choice  of  remedy,  see  Hylwnd  v.  Montgomery^  88  Misc. 
295;  Dahlstrom  v.  Gemvmder,  198  N.  Y.  454;  Hwrly  v.  Plant, 
210  N.  Y.  411 ;  EirsMaum  v.  E&chmcm,  205  N.  Y.  134;  Thomp- 
son V.  Wittkop,  184  N.  Y.  117,  170  App.  Dw.  61;  Cerlian  v. 
Bacon,  155  App.  Div.  118 ;  Little  v.  Lecowoer,  171  App.  Dw.  233. 

See  also  Disposition  of  Demurrers,  p.  416 ;  Motions  for  Judg- 
ment on  the  pleadings,  p.  431;  Motions  relating  to  pleadings, 
p.  376. 


DEMURRERS 


,A  demurrer  on  the  grounds  stated  in  either  subdivisions  1,  2, 
4  or  8  of  .§  488  of  the  Code  is  stated  in  the  language  of  the  Oode^ 
but  if  on  the  grounds  mentioned  in  subdivisions  3,  5,  6  or  7, 
the  demurrer  must  point  out  specifically  the  particular  defect , 
relied  upon. 

Before  Demurring  Consider  Whether 

1.  To  move  to  make  complaint  more  definite  or  certain. 

2.  To  move  to     strike  out  irrelevant,  redundant  or  scandalous 
matter  in  the  complaint. 

3.  To  move  to  elect  between  pleas. 

4.  To  move  to  separately  state  causes  of  action. 

5.  To  move  for  security  for  costs. 

6.  To  move  to  transfer  to  United  States  Court. 


In  an  action  against  a  corporation  on  a  promissory  note  or  other 
evidence  of  debt,  unless  the  defendant  serves  vyith  his  demurrer  a 
judge's  order  directing  that  the  issues  presented  thereby  be  tried, 
the  plaintiff  may,  when  the  time  to  plead  has  expired,  take  judg- 
ment as  upon  default.     (§  1778,  Code.) 

Retaining  the  pleading,  however,  is  a  waiver.  (See  3  Brod. 
PI.  &  Pr.  Eeps.  1,  and  note  on  this  subject  generally.) 


FORM  No.  121 

Ground:  That  the  Court  Has  No  Jurisdiction  of  the  Person  of  the 

Defendant 
SUPEEME  COUET, 
{New  YorJc)   County. 

(WILLIAM  WEIGHT,) 

against  Plaintiff, 

(THOMAS  BOOKER,) 
:  Defendant. 

The  defendant  above  named  by  (Theodore  Ooe,)  his  attorney, 
demurs  to  the  complaint  herein  upon  the  ground  that  it  appears 
upon  the  face  of  the  complaint, 

[401] 


4-02  Demuerer  to   Complaint 

Xo  Jurisdiction  of  Subject  Matter 

That    the    court   has    no   JTirisdiotion   of   the   person   of   the 
defendant. 

{THEODORE  COE,) 

Defendant's  Attorney, 
OfEoe  and  P.  0.  Address, 

(15  William,  Street,) 
{Borough  of  Manhattan,) 

(New  York  City.) 


FORM  No.  122 

Ground:   That  the  Court  Has  No  Jurisdiction  of  the  Subject-matter 

SUPEEME    COURT, 
{New  York)  County. 


{M'lLLlAM  WRIGHT,) 

Plaintiff, 
against 

{THOMAS  BOOKER,) 

Defendant. 


The  defendant  above  named  by  {Theodore  Goe,)  his  attorney, 
demurs  to  the  complaint  herein  upon  the  ground  that  it  appears 
upon  the  face  of  the  complaint, 

That  the  court  has  no  jurisdiction  of  the  subject  of  this  action. 

{THEODORE  COE,) 
Defendant's  Attorney, 
Office  and  P.  O.  Address, 

(15  William  Street,) 
{Borough  of  Manhattan,) 

{New  York  City.) 
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Plaintiff  Has  No  Legal  Capacity  to  Sue 

POEM  No.  123 
Ground:  That  the  Plaintiff  Has  Not  Legal  Capacity  to  Sue 

SUPREME    COURT, 

{N&w  York)  County. 

{WILLIAM  WRIGHT,)  ^ 

against  Plaintiff, 

{THOMAS  BOOKER,)' 

Defendant. 

The  defendant  above  named  by  {Theodore  Coe,)  his  attorney, 
demurs  to  the  complaint  herein  upon  the  ground  that  it  appears 
upon  the  face  of  the  complaint, 

That  the  plaintiff  has  not  legal  capacity  to  sue  in  that  {add  par- 
ticular defect  relied  upon) . 

{THEODORE  COE,) 
Defendant's  Attorney, 
Office  and  P.  0.  Address, 

(15  William  Street,) 
{Borough  of  Manhattan,) 

{New  York  City.) 


FORM  No.  124 


Ground :  That  there  is  Another  Cause  of  Action  Pending  Between  the 
Same  Parties  for  the  Same  Cause 

SUPREME   COURT, 

{New  York)  County. 


{WILLIAM  WRIGHT,) 

against  ^^^^'^' 

{THOMAS  BOOKER,) 

Defendant. 

J 

The  defemdaut  above  named  by  {Theodore  Coe,)  his  attorney, 
demurs  to  the  complaint  herein  upon  the  ground  that  it  appears 
upon  the  face  of  the  complaint, 
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Misjoinder  of  Parties 

That  there  is  another  action  pending  between  the  same  parties 
for  the  same  cause. 

{THEODORE  COE,) 
Defendant's  Attorney, 
Office  and  P.  O.  Address, 

(15  William  Street,) 
{Borough  of  Manhattan,) 

{New  York  City.) 


FORM  No.  125 
Ground:   That  there  is  a  Misjoinder  of  Parties  Plaintiff 

SUPREME  COURT, 

{New  York)  County. 


{WILLIAM     WRIGHT)      and     {ED- 
WARD EA8T0N,) 

Plaintiffs, 
against 

{THOMAS  BOOKER,) 

Defendant. 


The  defendant  above  named,  by  {Theodore  Coe,)  his  attorney, 
demurs  to  complaint  herein  upon  the  ground  that  it  appears  upon 
the  face  of  the  complaint  that  there  is  a  misjoinder  of  parties 
plaintiff  in  that  it  appears  by  the  complaint  that  the  plaintiffs  are 
not  united  in  interest  in  any, demand  or  demands  alleged  in  said 
complaint  to  exist  against  the  defendants;  and  that  it  appears  by 
said  complaint  that  the  action  is  brought  to  recover  upon  alleged 
several  demands,  {one  in  fawor  of  the  plaintiff  {William,  Wright) 
and  the  other  in  favor  of  the  plaintiff  {Edward  Easton) ,  in  neither 
of  which  several  demands,  existing  in  favor  of  each  said  plaintiffs, 
is  the  plaintiff  interested.) 

{THEODORE  COE,) 

Defendant's  Attorney, 
Office  and  P.  O.  Address, 

{No.  15  William  Street,) 
{Borough  of  Manhattan, 
City  of  New  York.) 
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Defect  in  Parties 

FORM  No.  126 
Ground:  Defect  in  Parties  Plaintiff  or  Defendant 


SUPREME  COURT, 

{New  York)  County. 


(WILLIAM  WRIGHT,) 

Plaintiff, 
against 

(THOMAS  BOOKER,) 

Defendant. 


The  defendant  above  named  by  (Theodore  Coe,)  his  attorney, 
demurs  to  the  complaint  herein  upon  the  ground  that  it  appears 
upon  the  face  of  the  complaint: 

I.  That  there  is  a  defect  of  parties  defendant  in  that  the  per- 
sons described  in  paragraph  5  of  the  complaint  as  ("  Other 
devisees  therein  named ")  are  necessary  (defendants)  in  the 
action  and  are  not  made  parties. 

II.  That  there  is  a  defect  of  parties  (plaintiff  or  defendant,)  in 
that  the  persons  described  in  paragraph  5  of  the  complaint  as 
("  Other  devisees  therein  named  ")  are  necessary,  parties  to  the 
action,  and  are  not  made  parties. 

III.  That  there  is  a  defect  of  parties  (defendant)  in  that 
(Charles  B.  Pier  son,  as  tricstee  under  the  will  of  Henry  Pier  son, 
deceased,)  is  a  necessary  (defendaiii,)  and  is  not  made  a  party. 

IV.  That  there  is  a  defect  of  parties  ((plaintiff')  in  that  (the 
person  seized  of  the  balance  or  remainder  of  the  premises  men- 
tioned in  the  complaint,  other  than  the  parts  alleged  to  be  held  by 
the  plaintiff,)  are  necessary  parties  (plaintiff',)  and  are  not  made 
parties  (plaintiff)  in  the  action. 

y.  That  there  is  a  defect  of  parties  (defendant)  in  the  omission 
as  a  party  (defendant  of  the  person  who  purchased  at  the  sale 
alleged  in  the  said  complaint.) 

VI.  That  there  is  a  defect  of  parties  (defendant)  in  that  the 


406  Demtjeeee   to   Complaint 

Misjoinder  of  Actions       • 

plaintiff  has  not  made  (Robert  Mack),  -who  is  a  proper  and  neces- 
sary party  to  the  cause  of  action  alleged  in  said  complaint,  a  party 
(defeiidant)  herein. 

(THEODORE  COE,) 
Defendant's  Attorney, 
Office  and  P.  0.  Address, 
(15  Williaon,  Street,  Borough  of  Mankaitain,) 

(New  York  City.) 


FOEM  No.  127 

Ground :  That  Several  Causes  of  Action  Have  Been  Improperly  United 

SUPREME    COURT, 
(New  Yorh)  County. 


(WILLIAM  WRIGHT,) 

Plaintiff, 
against 

(THOMAS  BOOKER,) 

Defendant. 


The  defendant  above  named,  by  (Theodore  Coe,)  his  attorney, 
demurs  to  the  complaint  herein  upon  the  ground  that  it  appears 
upon  the  face  of  the  complaint: 

That  several  causes  of  action  have  been  improperly  united,  one 
being  a  claim  for  damages  because  of  certain  injuries  to  the  plain- 
tiff's person,  and  the  second  a  claim  to  recover  real  property  and 
damages  for  withholding  the  same. 

That  it  appears  upon  the  face  of  the  complaint  that  said  causes 
of  action  so  united  are  inconsistent,  do  not  belong  to  any  one  of 
subdivisions  1  to  9  of  §  484  of  the  Code  of  Civil  Procedure,  and 
did  not  arise  out  of  the  same  transaction  or  transactions  connected 
with  the  same  Siubject  of  action. 

(THEODORE  COE,) 
Defendant's  Attorney, 
Office  and  P.  0.  Address, 
(15  William  Street,  Borough  of  Manhattan,) 

(New  York  City.) 
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Misjoinder  of  Actions 

FOKM  No.  128 
Demurrer  —  Ground:    Misjoinder  of  Causes  of  Action 

SUPREME  COURT, 
{Kings)   County. 


{FRANK  ROBINSON,) 

Plaintiff, 

against 

(OLIVER  BANGS  and  ALEXANDER 
JOHNSON,) 

Defendants. 


The  defendant  (Alexander  Johnson),  by  (Theodore  Coe),  his 
attorney,  demurs  to  the  compl&int  herein  upon  the  ground  that  it 
appears  upon  the  face  of  the  complaint: 

That  causes  of  action  have  been  improperly  united  therein,  in 
that  the  action  has  been  brought  against  two  persons  who  are  not 
severally  liable  upon  the  saxae  written  instrument,  to  wit :  against 
the  lessee  named  in  the  lease  annexed  to  the  complaint  for  breaches 
of  said  lease  and  the  covenants  thereof,  and  againM  the  surety  upon 
a  separate  instrument,  viz. :  a  gvaranty  also  amiexed  to  said  com- 
plaint,) and  in  that  it  further  appears  upon  the  face  of  the  com- 
plaint that  the  causes  of  action  so  united  are  inconsistent,  do  not 
belong  to  any  one  of  subdivisions  1  to  9  of  §  484  of  the  Code  of 
Civil  Procedure,  do  not  affect  all  the  parties  to  the  action,  did  not 
arise  out  of  the  same  transaction  or  transactions  connected  with 
the  same  subject  of  action. 

(THEODORE. COE,) 

Attorney  for  Defendant  (Johnson,) 
Office  &  Post-Office  .Address, 

(62  Broadway,  N.  Y.  City.) 
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Misjoinder  of  Actions 

FORM  No.  129 

Demurrer  —  Ground:  Misjoinder  of  Causes  of  Action 

SUPREME  COURT, 
(Tompkitis)  County.  . 


{CHARLES  RUDY,) 

Plaintiff, 
against 

{GEORGE     MORE)      and      {LEE 
SMITH,) 

Defendants. 


The  defendant  {George  More),  by  {Theodore  Coe),  his  at- 
torney, demurs  to  the  complaint  herein  upon  the  ground  that  it 
appears  upon  the  face  of  the  complaint : 

That  causes  of  action  have  been  improperly  united  in  the  com- 
plaint, in  that  a  cause  of  action  for  {negligence  in  putting  upon 
the  market  a  gun  constructed  of  such  defective  material  and  in 
such  careless  manner  that  it  was  unsafe  for  use)  has  been  joined 
with  a  cause  of  action  for  {a  breach  of  a  warranty  that  said  gun 
ivas  properly  constructed  of  good  and  safe  material  in  every  part, 
and  would  shoot  hlach  or  nitre  powder  and  not  become  loose),  and 
in  that  a  cause  of  action  in  tort  is  improperly  united  with  a  cause 
of  action  upon  contract  as  above  specifically  stated  and  it  appears 
upon  the  face  of  the  complaint  that  said  causes  of  action  are  not 
consistent,  do  not  both  belong  to  any  one  of  subdivisions  1  to  9 
inclusive  of  §  484,  Code  of  Civil  Procedure,  and  did  not  arise 
from  the  same  transaction  or  transaction  connected  with  the  same 
subject  of  action,  and  are  not  connected  with  the  same  subject  of 
action. 

{THOMPSON  &  GOFF,) 

Attorneys  for  Defendant  {More,) 

Office  and  P.  0.  Address, 
{Cayuga  Bank  Building,) 

{Ithaca,  N.  Y.) 
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General 

FORM  No.  130 

Grround:  That  tlie  Complaint  Boes  Not  State  Facts  Sufficient  to  Con- 
stitute a  Cause  of  Action 

SUPREME  COURT, 

{New  York)  County. 


{WILLIAM  WRIGHT,) 

Plaintiff, 
against 

(THOMAS  BOOKER,) 

Defendant. 


J 


The  defendant  above  named,  by  (Theodore  Coe,)  his  attorney, 
demurs  to  the  complaint  herein  upon  the  ground  that  it  appears 
upon  the  face  of  the  complaint : 

That  the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

(THEODORE  COE,) 

Defendant's  Attorney, 
Office  and  P.  0.  Address, 
(15  William  Street,  Borough  of  Manhattan,) 

(New  York  City.) 
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Uemueeee  to   Complaint 


Several  Grounds 


FORM  No.  131 
Upon  Several  Grounds 


SUPREME    COURT, 

{New  York)  County. 


(J AMES  T.  BOOEBS,)  as  adminis- 
trator of  the  estate  of  (CHABLE8 
A.  SMITH,)  deceased. 

Plaintiff, 
against 

{THE  NATIONAL  SUPPLY  COM- 
PANY,) of  the  city  of  New  York, 
David  Mitchell,  as  executor  of  the  will 
of  Marian  Joyce,  deceased,  and  indi- 
vidually, William  8.  Lamb,  Charles 
N.  Bedell,  and  Jean  L.  Burnett,  co- 
partners as  Lamb,  Bedell  S  Burnett, 
and  James  F.  Smith,  as  surviving 
partner  of  the  firm  of  Joyce  and 
Smith,  and  individually. 

Defendants. 


The  defendant,  {the  National  Supply  Company  of  the  City  of 
Neiv  York,)  by  {Baker,  Milton  &  Burns,)  its  attorneys,  demurs 
to  the  complaint  herein  upon  the  following  grounds: 


Foe  a  Fiest  Geound  of  Demttkeee 
That  it  appears  upon  the  face  of  the  complaint  that  the  plaintiff 
has  not  legal  capacity  to  sue  because: 

A.  The  cause  of  action  against  this  defendant  is  founded  upon 
the  contract  annexed  to  the  complaint,  which  was  made  hetioeen 
the  defendant,  David  Mitchell,  as  executor  of  the  last  will  and 
testament  of  Marian  Joyce,  deceased,  and  the  defendant,  James  F. 
Smith,  siurviving  partner  of  Joyce  and  Smith,  as  parties  of  the 
fi,rst  part,  with  this  defendant,  the  National  Supply  Company  of 
the  city  of  New  York,  party  of  the  second  part,  on  or  about  July 
12,  1915,  at  a  time  when  the  plaintiff's  testator  was  dead,  nor  was 
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Several  Grounds 

the  said  Charles  A.  Smith,  deceased,  nor  the  plaintiff  herein  a 
party  to  said  contract. 

B.  The  action  is  founded  upon  the  said  contract  annexed  to  the 
complaint,  which  was  made  after  the  dissolution  of  said  firm  of 
Joyce  and  Smith,  hy  reason  of  the  death  of  the  said  Marian  Joyce, 
and  hy  reason  of  the  death  of  the  said  Charles  A.  Smith.  The 
contract  was  made  by  the  said  James  F.  Smith,- sole  surviving 
partner  of  said  firm,  in  tlve  process  of  the  collection  of  the  assets 
of  said  firm,  and  was  not  a  contract  in  which  said  firm  as  such  was 
interested,  nor  was  the  said  Charles  A.  Smith,  deceased,  interested 
in  said  contract  during  his  lifetime  or  during  the  existence  of  said 
firm,  aiid  neither  he  nor  the  plaintiff,  a^s  his  administrator,  has  any 
interest  therein,  nor  has  the  plaintiff  as  such  administrator  any 
capacity  to  sue  thereon  as  against  this-  defendant. 

C.  If  it  be  assumed  that  the  cause  of  action  is  founded  upon  a 
contract  or  firm  obligation  of  said  firm  of  Joyce  and  Smith,  that 
then  the  plaintiff,  as  administrator  of  said  Charles  A.  Smith,  de- 
ceased, a  deceased  partner,  has  no  capacity  to  sue  this  defendant 
thereon,  but  that  this  suit  can  only  he  brought,  if  at  all,  hy  the 
surviving  partner,  James  F.  Smith,  and  it  appears  upon  the  face 
of  the  complaint  that  said  surviving  partner  has  brought  a  suit  for 
similar  relief,  and  that  said  suit  has  been  settled  hy  the  giving  of  a 
release,  as  is  alleged  in  the  complaint,  and  it  does  not  appear  that 
said  release  has  been  set  aside  or  canceled. 

II 

Foe  a  Secoito  Geottitd  op  Dbmueeee 

That  it  appears  upon  the  face  of  the  complaint  that  there  is  a 
defect  of  parties  plaintiff. 

A.  If  said  suit  is  brought  upon  the  contract  annexed  to  the  com- 
plaint, the  parties  of  the  first  part  to  said  contract,  to  wit,  the  said 
James  F.  Smith,  as  surviving  partner,  and  the  said  David  Mitchell, 
as  executor  of  Marian  Joyce,  should  he  added  as  plaintiffs,  and  it 
does  not  appear  why  the  said  David  Mitchell,  as  such  executor,  is 
made  a  party  defendant  herein,  instead  of  being  joi/ned  as  a  party 
plaintiff. 

B.  If  said  action  is  founded  upon  a  partnership  obligation  of 
said  firm  of  Joyce  and  Smith,  it  appears  that  the  surviving  partner 
of  said  firm,  the  said  James  F.  Smith,  should  he  added  as  a  party 
plaintiff  herein. 
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Several  Grounds 

III 

Foe  a  Thied  Gbound  of  Demueeee 
That  it  appears  upon  the  face  of  the  complaint  that  causes  of 
action  have  been  improperly  united,  for  the  reason  that 

A.  A  suit  hy  the  present  plaintiff,  as  administrator  of  a  deceased 
partner,  for  an  accounting  of  partnership  matters  as  against  the 
surviving  partner,  James  F.  Smith,  and  as  against  David  Mitchell, 
the  executor  of  Marian  Joyce,  another  deceased  partner,  is  joined 
with, — 

B.  A  suit  against  this  defendant,  The  National  Supply  Com- 
pany, and  against  the  defendant,  Charles  N.  Bedell,  which  suit  is 
based  upon  the  contract  annexed  to  the  complaint,  which  contract 
was  made  hy  said  surviving  partner  after  the  dissolution  of  said 
firm,  and  which  contract  relates  to  the  collection  of  the  assets 
thereof,  and  ivhich  contract  ivas  made  after  the  death  of  the  said 
Charles  A.  Smith,  deceased. 

IV 
Foe  a  Fourth  Geound  of  Demueeee 

That  it  appears  upon  the  face  of  the  complaint  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
{BAKER,  MILTON  &  BURNS,) 

Attorneys  for  Defendant, 
Office  and  P.  O.  Address, 
{National  Supply  Company  of 

the  City  of  New  York,) 
(27  William  Street,) 
{New  York  City.) 


Demurrers  to  Defenses  and  Counterclaims 

When  the  answer  demands  affirmative  relief  the  form  of  de- 
murrer must  follow  §  495  of  the  Code;  where  no  affirmative  relief 
is  demanded,  the  form  of  demurrer  is  under  §  494  of  the  Code,  on 
the  ground  of  insufficiency  in  law.  (1  App.  Div.  222,  128  N.  Y. 
45,  49.) 

The  two  following  forms,  l^oa.  141  and  142  are  to  be  used  to 
demur  to  either  new  matter  by  way  of  defense  or  a  counterclaim 
where  no  affirmative  relief  is  demanded. 


Demueeee  to  Dbjtense 
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Insufficient  in  Law 


FORM  No.  132 
Demurrer  to  Several  Defenses  —  No  Affirmative  Relief  Demanded 


SUPREME    COURT, 
(New  Yorh)  County. 


{JOHN  JONES,) 

Plaintiff, 

vs. 

{WILLIAM  SMITH,) 

Defendant. 


J 


The  plaintiff  separately  demurs  to  each  of  the  several  affirm- 
ative defenses  contained  in  the  answer  of  the  defendant  herein  and 
numbered  respectively  {first,  second  and  thirds)  upon  the  ground 
that  each  of  same  is  insufficient  in  law  upon  the  face  thereof. 

{WILLIAM  ARNOLD,) 

Attorney  for  Plaintiff, 
Office  and  Post-Office  Address, 

(149  Broadway,) 
{New  Yorh  City.) 


rORM  No.  133 

Demurrer   to   Defense   and   Counterclaim  —  No   Affirmative   Relief 

Demanded 
SUPREME  "COURT, 
{New  Yorh)  County. 


{JOHN  JONES,) 

Plaintiff, 

vs. 

{WILLIAM  SMITH,) 

Defendant. 


The  plaintiff  demurs  to  the  first  and  second  separate  defenses 
and  to  the  counterclaim  contained  in  the  answer  of  the  defendant 
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Several  Grounds 

upon  the  ground  that  each  of  them  is  insufficient  in  law  upon  the 
face  thereof,  and  that  the  facts  stated  therein  do  not  constitute  a 
defense  or  a  counterclaim  herein. 

(WILLIAM  ARNOLD,) 

Attorney  for  Plaintiff, 
Office  and  Post  Office  Address, 

(149  Broadway j) 
(New  York  City.) 


FORM  No.  134 


Demurrer  to  Counterclaim  —  Grounds;  1.  Lack  of  Jurisdiction. 
2.  Another  Action  Pending.  3.  Not  of  Character  Specified  in 
Section  501,  Code 

SUPEEME    COTJET, 
(New  York)  County. 


(HOWARD  BATES,) 

Plaintiff, 


vs. 


(MANNING  E.  CAMPBELL,) 
Defendant. 


Plaintiff  demurs  to  the  counterclaim  set  forth  in  the  answer 
herein  for  the  reason  that  it  appears  on  the  face  thereof: 

I.  That  the  court  has  not  jurisdiction  of  the  subject  thereof. 

II.  That  there  is  another  action  pending  between  "plaintiff  and 
defendant  for  the  same  cause  of  action  therein  set  forth. 

III.  That  the  counterclaim  is  not  of  the  character  specified  in 
§  501  of  the  Code  of  Civil  Procedure. 

(WILLIAM  ARNOLD,) 

Attorney  for  Plaintiff, 
Office  and  Post-Office  Address, 

Attorney  for  Plaintiff, 
(Nbw  York  City.) 
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Lack  of  Legal  Capacity  to  Eecover 


FORM  No.  135 

Demurrer  to  Counterclaim  —  Ground;    lack  of  Legal  Capacity  to 

Recover  on  Same 
SUPEEME    COURT, 
{New  York)  County. 

{BUFU8  B.  WALKER,) 

Yg_  Plaintiff, 

{EBEN  PARKER,) 

Defendant. 


Tlie  plaintiff  demurs  to  tlie  (first)  alleged  counterclaim  con- 
tained in  the  answer  herein  on  the  ground  that  it  appears  upon 
the  face  of  said  counterclaim  that  defendant  has  not  legal  capacity 
to  recover  on  the  same,  in  that  (here  specify  grounds). 

(WILLIAM  ARNOLD,) 

Attorney  for  Plaintiff, 
Office  and  Post-Office  Address, 

(149  Broadway,) 
(New  York  City.) 


SUPREME    COURT, 

(New  York)  County. 


FORM  No.  136 
Demurrer  to  Reply 


(WALTER  J.  SARGENT,) 
against      Plaintiff, 

(JOHN  MEREDITH  ELLIS,) 
Defendant. 


The  defendant  demurs  to  the  reply  herein  (or,  to  the  first  de- 
fense contained  in  the  reply  herein)  on  the  ground  that  it  is  .in- 
sufficient in  law  upon  the  face  thereof. 

(WILLIAM  ARNOLD,) 

Attorney  for  Defendant, 
Office  and  Post-Office  address, 

(149  Broadway,) 
(New  York  City.) 


DISPOSITION  OF  DEMURRERS 


There  are  four  methods  of  disposing  of  the  issue  of  law  raised 
by  the  interposition  of  a  demurrer : 

First:  It  may  be  brought  on  for  trial  as  an  issue  of  law  by  the 
service  of  notice  of  trial.  On  the  determination  of  the  issue,  a 
"  decision  "  of  the  court  in  writing  must  be  filed  which  shall  con- 
tain only  conclusions  of  law  and  must  direct  interlocutory  or  final 
judgment  to  be  entered  thereupon.  If  leave  is  given  to  plead 
anew  or  amend,  an  interlocutory  judgment  should  be  directed, 
and,  if  no  other  issue  remains  to  be  tried,  should  also  direct  final 
judgment,  if  the  unsuccessful  party  fails  to  comply  with  any  of 
the  terms  of  the  interlocutory  judgment.* 

Second:  Such  issue  of  law  may  be  brought  on  and  tried,  or  dis- 
posed of,  at  any  term  of  court  as  a  contested  motion  under  §  976 
of  the  Code.  If  this  method  is  pursued,  a  notice  of  motion  and 
not  a  notice  of  trial  is  served.f  Unlike  the  practice  prevail- 
ing under  the  third  method  (viz.,  motion  for  judgment  under 
§  547  of  the  Code)  if  party  moves  under  §  976  of  the  Code  and 
is  defeated,  his  opponent  may  have  judgment  without  a  second 
motion  by  either  party  or  without  bringing  the  issues  of  law  on 
for  trial.  (70  Misc.  126.)  Where  the  matter  is  so  brought  on  no 
written  decision  or  interlocutory  judgment  need  be  filed  or 
entered,  but  an  order  should  be  entered.     (l7l  Ap-p.  Div.  295.) 

Third:  A  motion  may  be  made  for  judgment  on  the  pleadings 
under  §  547  of  the  Code,  which  must  be  brought  on  by  notice  of 
motion,  and  no  notice  of  trial  is  served.:}:     (203  N.  Y.  556.) 

*  Where  this  method  ( 1 )  is  pursued,  on  the  determination  of  the  issue, 
if  the  demurrer  be  sustained  or  overruled  and  leave  given  to  amend  or  to 
withdraw  the  demurrer  and  plead  over,  and  the  privilege  is  availed  of,  costs 
after  notice  of  trial  and  the  trial  fee  of  an  issue  of  law  are  properly  imposed. 
But  if  final  judgment  is  directed,  or  if  final  judgment  is  entered  because 
the  privilege  of  amending  or  pleading  over  is  not  accepted,  then  costs  before 
and  after  notice  of  trial  and  the  trial  fee  of  an  issue  of  law  are  taxable. 
(As  to  amount  of  costs,  see  p.  661.)      (171  App.  Div.  294.) 

t  On  the  determination  of  the  motion,  if  the  demurrer  is  sustained'  and 
leave  to  amend,  or  overruled,  and  leave  given  to  withdraw  the  demurrer  and 
plead  over,  only  ten  dollars  motion  costs  are  allowed.  If  final  judgment  is 
entered,  costs  before  notice  of  trial  and  the  motion  costs  are  taxable.  ( 171 
App.  Di/v.  295.) 

t  If  this  method  ( 3 )  is  pursued,  the  court,  on  determining  the  motion,  if 
leave  to  amend  or  to  withdraw  the  demurrer  and  plead  over  be  given,  has 
power  to  impose  such  terms  as  may  be  just.  Coats,  however,  cannot  exceed 
those  before  notice  of  trial  and  ten  dollars  motion  costs.     (171  App.  Div.  295.) 

[416] 


Disposition  of  JJemueeeks.  417 

Clioioe  of  ilethods 

Wtere  the  matter  is  so  brought  on,  no  written  decision  or  inter- 
locutory judgment  need  be  filed  or  entered,  but  an  order  should  be 
entered.     (171  App.  Div.  295.) 

The  most  common  practice  is  to  proceed  under  the  third  method, 
viz.,  a  motion  for  judgment  on  the  pleadings,  under  §  547  of  the 
Code.     (See  Forms,  pp.  432  et  seq.) 

If  such  a  motion  is  made  and  the  moving  party  succeeds,  he  can 
obtain  full  relief,  but  in  case  he  is  defeated  and  there  is  no  counter 
motion  by  his  opponent,  the  motion  is  simply  denied,  and  the 
opposing  party  cannot  obtain  judgment.  This  must  await  the 
disposition  of  the  issue  of  law,  either  by  a  second  motion  made  by 
the  party  who  was  successful  on  the  first  motion,  or  by  the  bringing 
on  of  the  issue  of  law  by  notice  of  trial  in  the  old  way.  (138 
App.  Div.  274,  Duff  v.  Queensboro  H.  L.  Ga.,  156  App.  Div.  913, 
163  App.  Div.  940,  157  App.  Div.  894,  170  App.  Div.  322.) 

In  some  parts  of  the  State  a  motion  under  §  547  of  the  Code  and 
for  the  trial  of  the  issue  of  law  have  been  brought  on  at  the  same 
time,  under  such  practice  the  Appellate  Division  has  afiirmed  an 
order  denying  the  motion  and  granting  judgment  sustaining  the 
demurrer.     (153  App.  Div.  302.) 

Of  course,  this  practice  could  not  prevail  in  ISTew  York  County 
because  these  two  applications  for  relief  would  be  made  at  differ- 
ent parts  of  the  court  and  at  different  times. 

It  is  most  unfortunate  that  the  Appellate  Division  (138  App. 
Div.  274)  limited  the  intended  effect  of  §  547  by  denying  the 
non-moving  party  the  benefit  of  what  is  necessarily  decided  on  the 
disposition  of  the  motion.  If  the  demurrer  is  not  good  the  com- 
plaint must  be,  and  vice  versa,  and  the  court  in  deciding  the 
motion  for  judgment  on  the  pleadings  should  be  able  to  put  in 
concrete  form  the  logical  effect  of  the  decision.  See  excellent 
article  on  this  subject  in  "  Bench  and  Bar,"  March,  1916. 

Where  a  motion  is  made  and  denied  on  the  disposition  of  the 
issue  of  law  as  above  indicated,  the  judge  to  whom  the  second  appli- 
cation for  judgment  is  made  must  follow  his  brother  judge,  even 
though  he  may  personally  entertain  a  different  view.  (70  Misc. 
126.) 

This  defect  will  probably  be  remedied  by  an  amendment  of  the 
Code  by  the  Legislature  in  1917.  (See  70  Misc.  126,  and  67 
Misc.  582.) 
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Choice  of  Methods 

Fourth:  Motion  for  judgment  on  ground  that  demurrer  is 
frivolous.  (Code,  §  537.*)  It  is  difficult  to  see  what  useful  pur- 
pose is  served  by  moving  under  this  section  since  the  enactment 
in  1908  of  amendment  to  §  547  of  the  Code.  {Posner  v.  Roserir 
berg,  149  App.  Div.  272.) 

(See  also  E"otes  on  Dilatory  Answers,  p.  398;  Motions  for 
Judgment  on  the  pleadings,  p.  431 ;  Motions  relating  to  plead- 
ings, p.  376.) 

*  Costs,  if  this  method"  is  followed,  may  be  ten  dollars  motion  costs. 


ANSWERS 


"  It  is  a  serious  offense  for  an  attorney  to  interpose  an  answer 
in  an  action  which  is  false  and  which  he  had  at  least  reason  to 
believe  was  not  true  or  solely  to  gain  time,  and  for  such  attorney 
will  be  convicted  of  professional  misconduct."  (ITO  App.  Div. 
543.) 

Before  Answering  Consider  Whether 

1.  To  serve  demand  for  change  of  venue. 

2.  To  move  to  make  complaint  more  definite  and  certain. 

3.  To  move  to  strike  out  irrelevant,  redundant  or  scandalous 
matter  in  the  complaint. 

4.  To  move  to  separately  state  causes  of  action. 

5.  To  move  to  elect  between  pleas. 

6.  To  move  for  security  for  costs. 

7.  To  move  to  transfer  to  United  States  Court. 

8.  The  answer  should  be  served  on  co-defendants  as  provided 
by  §  521,  Code. 


FORM  No.  137 
General  Denial 


SUPREME    COURT, 

{New  York)  County. 


(WILLIAM  THOMPSON,) 

Plaintiff, 
against 

(FREDERICK  SMITH,) 

Defendant. 


The  defendant  above  named,  by  (Ezra  Williams) ,  his  attorney, 
answering  the  complaint  of  the  plaintiff  herein, 
Denies  each  and  every  allegation  in  said  complaint  contained. 
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i20  Answbb 


Denial — -Information  and  Belief 


WHEKEFOKE,  the  defendant  demands  judgment  that  the 
complaint  of  the  plaintiff  herein  be  dismissed,  with  the  costs  and 
disbursements  of  this  action. 

(EZBA  WILLIAMS,) 

Attorney  for  Defendant, 
Office  and  Post  Office  Address, 
(No.  15  William  Street) 

(New  York  City.) 
(Verification. ) 


FORM  No.  138 
Denial  Upon  Information  and  Belief 


SUPREME   COURT, 

(New  York)  County. 


(WILLIAM  THOMPSON,) 

Plaintiff, 
against 

(FREDERICK  SMITH,) 

Defendant. 


The  defendant  above  named,  by  his  attorney  (Ezra  Williams) , 
answering  the  complaint  of  the  plaintiff  herein. 

Upon  information  and  belief,  denies  each  and  every  allegation 
in  said  complaint  contained. 

WHEREEORE,  the  defendant  demands  judgment  that  the 
complaint  herein  be  dismissed,  with  the  costs  and  disbursements 
of  this  action. 

(EZBA  WILLIAMS,) 

Attorney  for  Defendant, 
Office  and  Post  Office  Address, 
(No.  15  William  Street,) 

(Netu  York  City.) 

(Verification. ) 
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Denial  of  Knowledge  or  Information 


Denial  of  any  knowledge  or  information  sufficient  to  form  a 
belief  is  sometimes  dangerous.  {Dahlstrom  v.  Gemuvder,  198 
N.  Y.  449;  Kirchhaum  v.  Eschman,  205  N.  Y.  132;  Early  v. 
Plant,  210  N.  Y.  411;  Cerlian  v.  Bacon,  155  App.  Div.  118.) 


FORM  No.  139 
Denial  of  Any  Knowledge  or  Information  Sufficient  to  Form  a  Belief 

SUPEEME   COUET, 

(New  York)  County. 


(WILLIAM  THOMPSON,) 

Plaintiff, 
against 

(FREDERICK  SMITH,) 

Defendant. 


The  defendant  above  named,  by  (Ezra  Williams),  his  attorney, 
answering  the  complaint  of  the  plaintiff  herein, 

1.  Denies  any  knowledge  or  information  sufficient  to  form  a 
belief  as  to  the  allegations  contained  in  the  paragraphs  of  said 
complaint  numbered  1,  2,  and  3. 

2.  He  admits  that  notice  was  served  upon  this  defendant  by  the 
plaintiff  herein,  but  denies  any  knowledge  or  information  sufficient 
to  form  a  belief  as  to  any  other  of  the  allegations  contained  in 
paragraph  of  said  complaint  numbered  4. 

WHEEEFOEE,  the  defendant  demands  judgment  that  the 
complaint  herein  be  dismissed,  with  the  costs  and  disbursements 
of  this  action. 

(EZRA  WILLIAMS,) 

Attorney  for  Defendant, 
Office  and  Post  Office  Address, 

(No.  15  William  Street,) 

(New  Yorh  City.) 
(Verification. ) 
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Mixed  Denials  and  Admissions 


FORM  No.  140 
Mixed  Denials  and  Admissions 
SUPEEME   COUET, 

{New  York)  County. 

{WILLIAM  THOMPSON,) 

Plaintiff, 
against 

{FREDERICK  SMITH,) 

Defendant. 

The  defendant  above  named,  by  {Ezra  Williams),  his  attorney, 
answering  the  complaint  of  the  plaintiff  herein, 

1.  Denies  the  allegations  contained  in  paragraph  of  said  com- 
plaint numbered  No.  1. 

2.  On  information  and  belief  denies  the  allegations  contained 
in  paragraph  of  said  complaint  numbered  2. 

3.  Denies  any  knowledge  or  information  sufficient  to  form  a 
belief  as  to  the  allegations  contained  in  paragraph  of  said  com- 
plaint numbered  4. 

4.  Admits  the  allegations  contained  in  paragraph  5  of  said 
complaint,  that  notice  was  served  upon  this  defendant  by  plaintiff 
herein,  but  denies  each  and  every  other  allegation  in  said  para- 
graph contained. 

5.  Admits  the  allegations  contained  in  paragraph  6  of  said 
complaint. 

6.  Pie  denies  that  at  {No.  621  Fifth  avenue.  Borough  of  Man- 
hattan, City  of  New  York),  or  at  any  other  place,  and  on  the  {3rd) 
day  of  {October,  1913),  or  at  any  other  time,  this  defendant  made 
the  promises  set  forth  in  the  complaint. 

7.  Denies  each  and  every  allegation  in  said  complaint  con- 
tained, nor  hereinbefore  specifically  admitted  or  controverted. 

WHEEEFORE,  the  defendant  demands  judgment  that  the 
complaint  herein  be  dismissed,  with  costs  and  disbursements  of 
this  action. 

{EZRA  WILLIAMS,) 

Attorney  for  Defendant, 
Office  and  Post  Office  Address, 
{No.  15  William  Street,) 
(New  York  City.) 
(Verification. ) 
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Pleading  Payment 


FORM  No.  141 
Alleging  Payment 

SUPKEME    COURT, 

(New  York)  County. 

{WILLIAM  THOMPSON,) 

Plaintiff, 
against 

(FREDERICK  SMITH,) 

Defendant. 

The  defendant  above  named,  by  (Ezra  Willimns),  his  attorney, 
answering  the  complaint  of  the  plaintiff  herein,  alleges : 

That  before  the  commencement  of  this  action,  and  on  or  about 
the  (10th)  day  of  (March,  1916),  the  defendant  satisfied  and 
discharged  the  plaintiff's  alleged  claim  by  a  payment  to  him  of 
the  full  amount  thereof. 

WHEEEFOEE,  the  defendant  demands  judgment  that  the 
complaint  herein  be  dismissed,  together  with  the  costs  and  dis- 
bursements of  this  action. 

(EZRA  WILLIAMS,) 

Attorney  for  Defendant, 
Office  and  Post  Office  Address, 

(No.  15  William  Street,) 

(New  York  City.) 

(Verification. ) 


424  ■  Answer 

Accord  and  Satisfaction 


FOKM  No.  142 
Answer  Alleging  an  Accord  and  Satisfaction 

SUPKEME   COUET, 
(New  York)  County. 

{FRANK  WILBUR,) 

Plaintiff, 
against 

{TROY   BRASS   &   COPPER   COM- 
PANY,) Defendant. 

The  defendant  for  answer  to  the  complaint  in  the  abov^-entitled 
action  for  a  separate  defemse  to  the  plaintiff's  conaplaint  herein, 
alleges  that  subsequently  to  the  purchase  of  the  said  gas  plant  and 
blower  by  the  defendant  from  the  plaintiff  at  the  sum  of  ($2,590), 
and  the  engine  at  the  sum  of  ($200),  and  in  or  about  the  month 
of  (August,  1914),  the  said  arrangement  respecting  the  pur- 
chase of  the  gas  plant,  blower  and  engine  was  altered  in  or 
about  the  month  of  {September,  1914),  by  an  agreement  in 
writing,  executed  by  the  plaintiff  and  delivered  to  the  defendant 
providing  for  the  immediate  payment  by  the  defendant  for  and 
on  account  of  the  plaintiff  of  the  sum  of  ($600),  and  expressly 
altering  and  abrogating  the  original  agreement  hereinbefore 
referred  to,  it  being  understood  and  agreed  thereby  in  writing  that 
upon  the  immediate  payment  of  said  sum  of  ($600),  by  the 
defendant  for  and  on  account  of  the  plaintiff,  the  balance  due 
plaintiff,  from  defendant  was  to  be  the  sum  of  ($545.90) ;  that 
this  defendant,  on  or  about  {September  20,  1914),  in  accord- 
ance with  said  agreement,  paid  said  sum  of  ($600),  and  subse- 
quently and  on.  or  about  {October  10,  1914),  the  defendant  paid 
to  the  plaintiff  the  said  balance  of  ($545.90)  in  full  satisfaction 
and  discharge  of  the  claim  of  the  plaintiff  in  the  complaint  men- 
tioned, and  in  full  of  -all  demands  to  that  date. 

WHEEEFOEE,  defendant  demands  judgment  that  the  com- 
plaint herein  be  dismissed  with  the  costs  and  disbursements  of 
this  action.  ^jQjjj^  LARKIN,) 

Attorney  for  Defendant. 
Office  and  Post  Office  Address, 
(261  Rwer  Street,) 
(Verification.)  i^roy,  N.  Y.) 


Answee  425 


Pleading  Usury 


SUPREME   COURT, 

{New  York)  Comity. 


FORM  No.  143 
Alleging  Usury 


J 


(WILLIAM  THOMPSON,) 

.    ^  Plaintiff, 

against  ' 

(FREDERICK  SMITH,) 

Defendant. 

The  defendant  above  named,  by  (Ezra  Williams),  his  attorney, 
answering  the  complaint  of  the  plaintiff  herein,  alleges : 

First:  That  the  defendant  gave  to  the  plaintiff  the  note  men- 
tioned in  the  complaint  herein,  at  (New  York  City),  in  pursuance 
of  an  agreement  made  at  such  time  and  place,  between  the  plaintiff 
and  the  defendant,  that  the  plaintiff  should  lend  the  defendant 
the  sum  of  ($500.00),  from  the  (15th)  day  of  (June,  1912),  until 
the  (15th)  day  of  (June,  1913),  upon  interest  at  the  rate  of  (ten) 
percent,  (per  annum) . 

Second:  That  the  defendant  received  from  the  plaintiff 
($450.00)  only,  as  consideration  for  the  said  note;  that  the  plain- 
tiff retained  ($50.00)  as  interest  thereon,  according  to  the  afore- 
said agreement,  to  receive  interest  at  the  rate  of  (ten)  per  cent. 
(per  annum). 

Third :  That  the  note  mentioned  in  the  complaint  was  made  and 
delivered  to  the  plaintiff  at  the  (Borough  of  Manhattan,  City  of 
New  York),  upon  the  corrupt  and  usurious  agreement,  between 
the  defendant  and  the  plaintiff  that  the  defendant  should  pay  the 
plaintiff,  and  that  the  plaintiff  should  reserve  and  secure  to  him- 
seK  for  the  loan  of  ($500.00)  for  (one)  year,  the  sum  of 
($50.00)  ;  that  the  same  is  at  the  rate  of  more  than  the  legal  rate 
of  interest  of  (six)  per  cent,  per  annum,  to  wit,  at  the  rate  of 
(ten)  per  cent,  per  annum. 

WHEREFORE,  the  defendant  demands  judgment  that  the 
complaint  herein  be  dismissed,  with  the  costs  and  disbursements 
of  this  action.  ^^^^^  WILLIAMS,) 

Attorney  for  Defendant, 
Office  and  Post  Office  Address, 

(No.  15  William  Street,) 

(Neiv  York  City.) 
(Verification.) 
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Statute  of  frauds 


FORM  No.  144 
Pleading  Statute  of  Limitations 

SUPEEME   COURT, 
{New  York)  County. 

(WILLIAM  THOMPSON,) 

Plaintiff, 
against 

{FREDERICK  SMITH,) 

Defendant. 

The  defendant  above  named,  by  {Ezra  Williams),  his  attorney, 
answering  the  complaint  of  the  plaintiff  herein,  alleges : 

That  the  cause  of  action  stated  in  the  complaint  did  not  accrue 
within  {six)  years  before  the  commencement  of  this  action,  and 
that  said  action  is  barred  by  the  Statute  of  Limitations. 

WHEEEFORE,  the  defendant  demands  judgment  that  the 

complaint  herein  be  dismissed,  with  costs  and  disbursements  of 

this  action. 

{EZRA  WILLIAMS,) 

Attorney  for  Defendant, 

OfBce  and  Post  Office  Address, 

{No.  15  William  Street,) 

{New  York  City.) 
(Verification. ) 


FORM  No.  145 
Setting  Up  Statute  of   Frauds  ' 

SUPREME   COUET, 

{New  York)  County. 

{WILLIAM  THOMPSON,) 

.  ^  Plaintiff, 

against 

{^FREDERICK  SMITH,) 

Defendant. 

The  defendant  above  named,  by  {Ezra  Williams),  his  attorney, 
answering  the  complaint  herein,  alleges : 

That  the  alleged  agreement,  as  set  forth  in  the  complaint,  by 
its  terms  was  not  to  be  performed  within  the  space  of  one  year 
from  the  making  thereof ;  

*  See  180  N.  Y.  336~  ^  ' 


Answer  427 

Statute  of  frauds 


That  neither  the  said  agreement  nor  any  memorandum  thereof 
was  ever  made  or  exists  in  writing,  and  signed  Or  suhscribed  hy 
the  said  defendant  who  is  sought  to  be  charged  thereby,  or  by  his 
lawful  agent,  and  that  any  such  alleged  agreement  is,  therefore, 
as  defendant  is  informed  and  believes,  void  as  against  this  defend- 
ant, pursuant  to  the  statute  in  such  case  made  and  provided. 

WHEREFORE,  the  defendant  demands  judgment  that  the 
complaint  herein  be  dismissed,  together  with  the  costs  and  dis- 
bursements of  this  action. 

(EZRA  WILLIAMS,) 

Attorney  for  Defendant, 
Office  and  Post  Office  Address, 

(No.  15  William  Street,) 

(Neiv  York  City.) 
(Verification. ) 


FORM  No.  146 
Setting  Up  Statute  of  Frauds  —  Sale  of  Goods,  Value  Over  S50,  Not  in 

Writing* 
SUPREME    COURT, 

(New  York)  County. 


(WILLIAM  THOMPSON,) 

Plaintiff, 
against 

(FREDERICK  SMITH,) 

Defendant. 

The  defendant  above  named,  by  (Ezra  Williams),  his  attorney, 
answering  the  complaint  herein,  alleges : 

That  the  said  alleged  agreement  set  forth  in  the  complaint 
herein,  was  for  the  sale  of  goods,  at  an  agreed  price  of  more  than 
$50.00; 

That  neither  said  agreement,  nor  any  note  or  memorandum 
thereof,  was  ever  made  or  exists  in  writing,  and  signed  or  sub- 
scribed by  the  said  defendant,  who  is  sought  to  be  charged  thereby, 
or  by  his  lawful  agent;  nor  did  the  said  purchaser  accept  or 
receive  any  part  of  such  goods;  nor  did  the  said  buyer  pay  any 
part  of  the  purchase  money ;  and  that  any  such  alleged  agreement 
is,  therefore,  as  defendant  is  informed  and  believes,  void  as  against 
this  defendant  pursuant  to  the  statute  in  such  case  made  and  pro- 
vided. 

*  See  180  N.  Y.  336. 


428  Answer 

Greneral  Release 


WHEREFOEE,  tlie  defendant  demands  judgment  that  the 
complaint  of  the  plaintiff  herein  be  dismissed,  togethei  with  the 
costs  and  disbursements  of  this  action. ' 

(EZBA  WILLIAMS,) 

Attorney  for  Defendant, 
Office  and  Post  Office  Address, 
{No.  15  William  Street,) 

fxr    •«    .•      N         (New  York  City.) 
(Vermcation.) 


FORM  No.  147 
Answer  Setting  Tip  General  Release 

SFPEEME   COURT, 

(New  York)  County. 

(WILLIAM  THOMPSON,) 

Plaintiff, 
against  ' 

(FBEDEBWK  SMITH,) 

Defendant. 

The  defendant  above  named,  by  (Ezra  Willicmis),  his  attorney, 
answering  the  complaint  herein,  alleges : 

That  on  the  (8th)  day  of  (February,  1916),  plaintiff,  for  a 
valuable  consideration,  executed  and  delivered  to  the  defendant 
a  release  of  the  defendant  of  and  from  all  liability  to  plaintiff 
for  any  and  all  claims  of  plaintiff  against  defendant,  including 
the  alleged  cause  of  action  set  forth  in  the  complaint,  which 
existed  at  the  date  of  the  execution  of  said  release,  or  which  might 
thereafter  arise  against  the  defendant  for  and  on  account  of  any- 
thing or  things  done  by  the  defendant  prior  to  the  date  of  exe- 
cution of  said  release. 

WHEREFORE,  the  defendant  demands  judgment  that  the 
complaint  herein  be  dismissed,  together  with  the  costs  and  dis- 
bursements of  this  action. 

(EZBA  WILLIAMS,) 

Attorney  for  Defendant, 
Office  and  Post  Office  Address, 
(No.  15  William  Street,) 

(New  York  City.) 
(Verification.) 


Answer  by  a  Corporation  to  Complaint  Based  Upon  a  Note,  etc. 

In  an  action  against  a  corporation  on.  a  promissory  note  or 
other  evidence  of  debt,  unless  the  defendant  serves  with  his 
answer  or  demurrer  a  judge's  order  directing  that  the  issues  pre- 
sented thereby  be  tried,  the  plaintiff  may  when  time  to  plead 
has  expired,  take  judgment,  as  upon  default.     (§  1778,  Code.) 

Eetaining  the  pleading,  however,  is  a  waiver.  (See  3  Brad.  PI. 
&  Pr.  Reports,  1,  and  note  on  this  subject  generally.) 


FORM  No.  148 
Order  Directing  Issues  to  be  Tried 


SUPREME   COURT, 

{New  YorJc)  County. 


(LOUIS  LAKE,) 

.   _^  Plaintiff, 

against 

{THE  CONSUMERS  COMPANY,) 

Defendant. 


Upon  the  complaint  herein,  and  upon  the  annexed  (answer) 
[or  demurrer]  of  the  defendant  corporation  and  the  affidavit  of 
(John  Bcmhs),  verified  the  (22d)  day  of  (August  1916),  and 
upon  motion  of  John  Milbank,  attorney  for  said  defendant,  it  is 

ORDERED  that  the  issues  presented  by  said  pleadings  be 
tried. 

Dated,  (August  23,  1916). 

(OEOBOE  V.  MULLAN,) 

Justice  of  the  'Supreme  Court. 
[429] 


430  Answer 


By  Corporation  —  Action  on  Note 


FORM  No.  149 
Affidavit  to  Obtain  Order  Directing  Issues  to  be  Tried 
SUPEEME   COURT, 

{New  YorJc)  County. 

{LOUIS  LAKE, 

against  Plaintiff, 

{THE  CONSUMERS  COMPANY,) 

Defendant. 

STATE  OF  NEW  YORK," 

County  of  {New  York), 

(JOHN  BANKS),  being  duly  sworn,  deposes  and  says: 

He  is  {an  attorney  at  law,  employed  in  the  office  of  John  Mil- 
bank),  tie  attorney  for  the  defendant  herein,  and  has  entire 
charge  of  this  action.  That  said  {Johni  Milbank)  has  been 
retained  to  defend  this  action  for  the  defendant  herein,  and  said 
{Milbank)  has  an  office  at  (56  Wall  Street)  in  the  {Borough  of 
Manhattan,  City  of  New  York) ;  that  {James  Hall)  is  the  {pre^ 
dent)  of  the  said  defendant  and  is  entirely  acquainted  with  the 
facts  of  the  case;  that  said  {James  Hall)  has  fully  and  fairly 
stated  the  facts  of  the  case  to  deponent,  and  after  such  statement 
so  made,  deponent  verily  believes,  and  has  so  advised  said 
{James  Hall,)  that  the  defendant  has  a  good  and  substantial 
defense  upon  the  merits  to  the  cause  of  action  set  forth  in  the 
complaint;  and  that  defendant  intends  to  defend  this  action  in 
good  faith  and  thereupon  and  to  that  end  deponent  prepared  the 
amended  {answer). 

That  the  summons  and  com.plaint  was  served  upon  the  defend- 
ant on  the  {10th)  day  of  {August,  1916,)  and  the  same  are  now 
on  file,  that  the  time  for  defendant  to  answer  or  demur  will  expire 
on  the  {mth)  day  of  {August,  1916.) 

[Add  any  other  fact  not  shown  on  face  of  answer  why  defendant 
has  a  right  to  defend.] 

That  the  answer  [or  demurrer]  hereto  annexed  is  intended  to 
be  served  herein  and  an  order  is  asked  for  as  provided  in  section 
17Y8  of  the  Code  of  Civil  Procedure  to  accompany  said  pleading. 

That  no  previous  application  for  an  order  has  been  made. 

Sworn  to  before  me  this       \  {JOHN  BANKS.) 

(22i)  day  of  {August,  1916.)  J 
{MABY  MILLS,) 

Notary  Public, 
{New  York)  County. 


MOTIONS  FOR  JUDGMENT  ON  PLEADINGS 


If  either  party  is  entitled  to  judgment  upon  the  pleadings,  the 
court  may  upon  motion  at  any  time  after  issue  joined  give  judg- 
ment accordingly.    (  §  547  of  the  Code. )  * 

The  only  papers  used  on  the  argument  of  the  motion  are  the 
pleadings  in  the  case. 

The  court  may,  however,  require  submission  upon  the  settle- 
ment of  the  order  of  whatever  affidavits  it  may  deem  necessary 
in  its  discretion  in  order  to  determine  whether  an  unsuccessful 
party  should  he  given  leave  to  plead  over,  e.  g.,  showing  facts 
which  will  enable  him  to  overcome  the  defects  in  the  pleading 
held  to  be  bad  or  to  interpose  an  answer  or  reply  as  the  case  may 
be  in  place  of  an  overruled  dem.urrer.  (Cappadonna  v.  III. 
Surety  Co.,  123  N.  Y.  Supp.  341.) 

Where  a  motion  has  been  made  for  judgment  on  the  pleadings 
under  section  547  of  the  Code  of  Civil  Procedure,  it  has  been 
held  that  such  a  motion  is  equivalent  to  a  demurrer  for  insuf- 
ficiency (Chism  V.  Smith,  210  N.  Y.  198;  Abbott  v.  Easton,  195 
id.  372)  and  that  such  motion  cannot  be  granted  if  the  facts 
stated  show  that  the  plaintiff  is  entitled  tO'  any  relief,  either  legal 
or  equitable.  {Clark  v.  Levy,  130  App.  Div.  389 ;  Gee  v.  Pendas, 
66  id.  566.    See  also  171  App.  Div.  725.) 

On  m.otion  for  judgment  on  the  pleadings,  it  is  within  the 
power  of  the  Court  to  grant  an  extra  allowance.  (170  App.  Div. 
265.) 

A  direct  appeal  will  lie  from  the  order  granting  or  denying  a 
motion  for  judgment  on  the  pleadings  provided  the  motion  is 
made  before  the  trial.  , 

The  denial  of  a  motion  made  at  the  opening  of  the  trial  to  dis- 
miss the  complaint,  is  reviewable  only  on  an  appeal  from  the  judg- 
ment made  in  the  action.  {Jackman  v.  Hashouck,  168  App.  Div. 
256.) 

*This  remedy  is  in  addition  to  the  following  motions  that  may  be  made. 

1.  Plaintiff's  motion  for  judgment  upon  a  frivolous  answer  or  demurrer. 

2.  Defendant's  motion  upon  a  frivolous  reply. 

3.  Motion  to   strike  out  irrelevant  and  redundant  or  scandalous  matter 

by  either  party. 
This   provision   of   course   does    not   authorize   the   elimination    on 
motion  of  the  whole  of  the  complaint  or  answer,  but  merely  those 
allegations  which  are  irrelevant  to  the  cause  of  action  or  defense 
attempted  to  be  set  up,  whether  same  are  good  or  bad. 

4.  Plaintiff's   motion  to   strike  out  sham   answer. 
(See  155  App.  Div.  118;  198  N.  Y.  449;  205  N.  T.  127.) 
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432  Judgment  on  Pleadings 

Notice  of  Motion 

In  the  First  Department,  the  rule  is  that  a  party  should-  have 
leave  to  amend  almost  as  of  course  when  his  pleading  has  been 
held  to  be  insufficient  on  a  motion  under  §  547,  Coda  (See  133 
N.  Y.  8upp.  824.) 

Motions  for  judgment  on  lite  pleadings  in  the  County  of  New 
York,  are  made  returnable  at  Part  III,  Special  Term  at  10:15 
A.  M.,  except  in  the  months  of  July,  August  and  September,  when 
they  are  made  returnable  at  Part  I  at  10 :30  a.  m. 

(See  also  Notes  on  Dilatory  Answers,  p.  398;  Disposition  of 
Demurrers,  p.  416 ;  Motions  relating  to  pleadings,  p.  376. 


FORM  No.  150 

Natice   of  Motion  for  Judgment  by  Plaintiff  Where  Answer  or 

Demurrer  Has  Been  Interposed 

SUPREME    COURT, 
(^New  York)  County. 

{LOUIS  BOSTON,) 

Plaintiff, 
against 

(JANE  ROSE,) 

Defeij^dant. 


Sirs: 

PLEASE  TAKE  NOTICE  that  upon  the  pleadings  in  this 
action  heretofore  filed  herein,  the  undersigned  will  move  this  Court 
at  Spetjial  Term,  (Part  III)  thereof,  to  be  held  at  the  County 
Court  House  in  the  (Borough  of  Manhaitan,  City  of  New  York,) 
on  the  C^lst)  day  of  (October,  1916)  at  10.15)  o'clock  a.  m.,  or  as 
soon  thereafter  as  counsel  can  be  heard,  for  judgment  on  the 
pleadings  in  favor  of  the  plaintiff,  and  for  such  other  and  further 
relief  in  the  premises  as  to  the  Court  may  seem  just  and  proper. 
Dated,  (New  York,  Octoher  15,  1916.) 
Yours,  etc., 

(JAMES  &  FINN,) 

Attorneys  for  Plaintiff, 
To  (29  Broadway,) 

Messrs.  (FINCH  &  BABR,)  (New  York  City.) 

Attorneys  for  Defendant, 

(161  Broadway,) 
(New  York  City.) 


Judgment  on  Pleadings 


Notice  of  Motion 


FORM  No.  151 

Notice  of  Motion  by  Defendant  for  Tudgment  Where  Answer  or 
Demurrer  Has  Been  Interposed 


SUPEEME   COUET, 

(New  York)  County. 


(CHARLES  BEST,) 

Plaintiff, 
against 


(JOHN  LAMB,) 

Defendant. 


Sirs : 

PLEASE  TAKE  NOTICE  that  upon  the  pleadings  in  this 
action  heretofore  filed  herein,  the  undersigned  will  move  this 
Court  at  a  Special  Term,  (Part  III)  thereof,  to  he  held  at  the 
County  Court  House  in  (the  Borough  of  Manhattan,  City  of 
Neio  York,)  on  the  (oth)  day  of  (Octob&r,  1916)  at  10 :15  o'clock 
A.  M.  or  as  soon  thereafter  as  counsel  can  be  heard  for  judgment 
on  the  pleadings  dismissing  the  complaint  in  the  aboye^entitled 
action,  with  costs,  and  for  such  other  and  further  relief  as  to 
the  Court  -may  seem  just  and  proper. 

Dated,  (Neiv  York,  September  29,  1916.) 
Yours,  etc., 

(DUNN  &  ROSE,) 

Defendant's  Attorneys, 

(41  Park  Row,) 
(Borough  of  Manhattan,) 
(City  of  New  York.) 
To 

(JACOB  BOLAN,) 
Plaintiff's  Attorney, 


434  Judgment  ow  Pleadings 

Judgment 


FORM  No.  152 
Judgment 

SUPEEME   COUKT, 
{New  York)  County. 

(LOUIS  CHARLES,) 

Plaintiff, 
against 

(CHARLOTTE  JOYCE,) 

Defendant. 


A  motion  having  been  made -herein  at  Special  Term,  (Part  III) 
of  this  Court,  on  behalf  of  the  (plaintiff)  for  judgment  in  his 
favor  on  the  pleadings  consisting  of  a  complaint  and  the  answer 
thereto,  and  said  motion  having  been  granted  and  an  order  having 
been  made  by  Mr.  Justi-ce  (John  Ford),  dated  and  entered  in 
the  office  of  the  Clerk  of  the  County  of  (Neiv  York),  on  (Novem- 
ber 3,  1916),  granting  said  motion. 

It  is  on  motion  of  (Barr  &  Locmer),  attorneys  for  the  (plain- 

m) 

ADJUDGED  that  the  (plaintiff,  Louis  Charles),  recover  of 
the  (defend'ant)  (Charlotte  Joyce),  the  sum  of  (Two  hwnSdred 
and  four  and  90/100  dollars  ($204.90))  the  amount  claimed,  with 
interest,  together  with  the  sum  of  (Nineteen  and  27/100 
($19.27))  dollars  costs  and  disbursements,  amounting  in  all  to 
the  sum  of  (TvAk  hundred  tweniy-foVfr  and  17/100  ($224.17)) 
dollars,  and  have  execution  therefor. 

Dated,  (New  York,  November  9,  1916). 

(WILLIAM  F.  SCHNEIDER,) 

Clerk. 


Judgment  on  Pleadings  435 

Order  Denying  Motion 

FORM  No.  153 

Order  Denying  Motion  for  Judgment  on  the  Pleadings  —  Complaint 

and  Demurrer 

At  a  Special  Term,  (Part  III)  of  the  Supreme  Cotirt 
lield  in  and  for  the  County  of  (New  Yorh),  at 
the  County  Court  House  in  the  ( Borough  of  Man- 
hattarv.  City  of  New  York,)  on  the  (2^th)  day 
of  (Jammry,  1916). 
Peesent  : 

Hon.  (BARTOW  8.  WEEKS,) 

Justice. 


(THOMAS  CUSTER,  administrator 
of  the  goods,  chattels  and  credits  of 
George  Custer,  deceased,^ 

Plaintiff, 

against 

(EAST  RAILROAD  COMPANY,) 

Defendant. 


The  above-named  (plaintiff)  having  duly  moved  this  Court  by 
a  notice  of  motion  dated  (November  25,  1915),  returnable  on  the 
first  day  of  (December,  1915)  for  an  order  for  judgment  on  the 
pleadings,  in  favor,  of  said  (plaintiff,)  and  said  motion  having 
duly  come  on  to  be  heard,  and  after  hearing  Mr.  (Isaac  Swann), 
of  counsel  for  the  (plaintiff),  in  support  of  said  motion,  and  Mr. 
(William'  Washington)  of  counsel  for  the  (defendant)  in  oppo- 
sition thereto; 

WOW,  on  reading  and  filing  said  notice  of  motion,  copies  of 
the  amended  complaint  and  the  demurrer  thereto;  and  due 
deliberation  having  been  had,  (upOh  filing  the  opinion  of  the 
Court,)  it  is  on  motion  of  (WilUann  Washington),  attorney  for 
(defendant), 

OEDEKED,  that  the  said  motion  be  and  the  same  hereby  is 
in  all  respects  denied  with  ten  dollars  costs. 

Enter, 

(B.  8.  W.,) 
J.  S.  C. 


AFFIDAVITS  OF  SERVICE 


FOBIff  No.  154 
Of  Summoiis 


SUPEEME  COUET, 

(New  York)  County. 


(JOHN  JONES,) 

Plaintiff, 
against 

{RICHARD  ROE,) 

Defendant. 


STATE  OF  NEW  YOEK,  1 

Vss  * 
County  of  (iVew  Fori;),      J     ' 

{WILLIAM  RICH,)  being  duly  sworn,  says  that  on  the  {2nd) 
day  of  {March,  1913,)  at  {No.  11  WilUom,  Street,  Borough  of 
Manhattan,  New  York  City),  deponent  being  then  more  than  21 
years*  of  age,  he  served  the  annexed  summons  (and  notice  of 
judgment  in  ease  of  default,  or  notice  of  no  personal  claim,  or 
endorsement  of  reference  to  statute)  personally  in  this  action 
upon  (Richard  Roe),  the  defendant  herein,  personally,  by  deliver- 
ing to  and  leaving  with  said  defendant  a  true  copy  thereof. 
Deponent  further  says  that  he  knows  the  person  so  served  to  be 
the  person  mentioned  and  described  in  said  summons  as  (Richard 
Roe),  the  defendant  herein. 

(WILLIAM  RICH.) 

Sworn  to  before  me,  this      l 
(2nd)  day  of  (March,  1913)./ 

(RICHARD  RO&ERS,) 

Notary  Public, 
(New  York)  County,  No.  (2). 

*0r  if  under  21  years  of  age,  must  be  stated.     The  server  must  be  at 
least  18  years  old. 
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Abtidavit  of  Seevioe  437 

Summons  and  Complaint 

FORM  No.  155 
Of  Summons  and  Complaint 


SUPREME  COURT, 
{New  York)  County. 


{JOHN  JONES,) 

.     ,  Plaintiff. 


{JOHN  DOE,) 

Defendant. 


STATE  OF  NEW  YORK,  | 

County  oi  {New  York),  '   j^^-' 

{WILLIAM  PARKE B,)  being  duly  sworn,  deposes  and  says: 

That  on  the  {second)  day  of  {February,  1913),  at  No.  (243 
East  29  th  Street,  in  the  Borough  of  Manhattan,  City  of  New 
York),  deponent  being  then  over  21  years  of  age,  he  served  the 
annexed  summons  and  complaint  in  this  action  personally  on 
{John  Doe),  the  defendant  in  this  action,  by  delivering  copies  of 
the  same  to  such  defendant  and  leaving  the  same  with  him. 

He  further  says,  that  he  knew  the  person  served  as  aforesaid,  to 
be  the  person  mentioned  and  described  in  said  summons  as  {John 
Doe),  the  defendant  in  this  action. 

{WILLIAM  PARKER.) 

Sworn  to  before  me,  this 
{Sd)  day  of  {February,  1913.) 

■    {RICHARD  ROE,) 

Notary  Public, 
{New  York)  County,  No.  (2). 


438  Affidavit  of  Seevicb 

Summons  —  Divorce 


FORM  No.  156 
Affidavit  of  Service  —  Of  Summons,  Divorce 


SUPKEME  COUKT, 

{New  York)  County. 


{RUPERT  GREEN,) 

.    ^  Plaintiff, 

against  ' 

{ANNA  GREEN,) 

Defendant. 


STATE  OF  NEW  YORK,  1 
County  of  {New  York) ,      J  **•  • 

{HENRY  E8M0NDE),  being  duiy  awom,  deposes  and  says: 
That  he  resides  at  (30  West  10th)  Street,  in  {the  Borough  of 
Manhattan,  City  of  New  York).  That  on  the  {24:th)  day  of 
(JtiJie,  1915)  at  {No.  243  West  29th  Street  in  the  Borough  of 
Manhattan,  City  of  New  York),  at  about  (11)  o'clock  in  the 
forenoon  on  said  day,  deponent  being  then  over  21  years  of  age, 
he  served  a  copy  of  the  ajinexed  summons  and  complaint  in  the 
above-entitled  action  upon  {Arma  Green),  the  defendant  named 
herein,  by  delivering  to,  and  leaving  with  her  personally,  a  true 
copy  thereof. 

Deponent  further  says  that  he  knew  the  person  who  was  served 
as  aforesaid  to  be  the  pOBSOn  named  and  described  in  said  summons 
and  complaint  as  the  defendant  in  this  action,  aid  that  the  sources 
of  deponent's  knowledge,  and  the  grounds  of  his  belief  as  to  the 
identity  of  said  person  so  served,  are  that  he  was  accompanied  at 
the  time  of  making  such  service  by  {Katherine  Green),  who, 
previous  to  such  service,  stated  to  deponent  that  she  well  knew  said 
{Anna  Green)  and  had  been  personally  acquainted  with  her  for 
(10)  years,  as  appears  by  the  affidavit  of  said  Katherine  Green 
hereto  annexed.  And  she  then  and  there  pointed  out  to  the  depon- 
ent the  person  so  served  as  the  said  {Atwui  Green) ,  and  stated  to 
the  deponent  that  she  was  the  person  mentioned  and  described  as 
the  defendant  in  the  said  summons  and  complaint.  At  the  time  of 
making  such  service  deponent  asked  the  person  so  served  by  him 
if  she  was  {Anna  Green)  and  she  stated  to  deponent  that  she  was 
{Anna  Green). 


Affidavit  of  Service  439 

Summoua  —  On  Corporation 

*Dep'Oiieiit  further  says  that  said  summons  served  as  aforesaid 
had  the  words  "  action  for  a  divorce  "  legibly  wTitteiL  upon  the 
face  thereof. 

{EENRY  ESMONDE.) 

Sworn  to  before  me  this 
(24fA)  day  of  {June,  1915). 

(ARTHUB  BENSON,) 

Notary  Public, 

(New  York)  County. 


FORM  No.  157 
Of  Summons  on  Corporation 


SUPREME  COURT, 

(New  Yorlc)  County. 


(JOHN  JONES,) 

Plaintiff, 
against 

(BROWN  MANUFACTURING 
COMPANY,) 

Defendant. 


STATE  OF  NEW  YORK,   , 
County  of  (New  York), 

(WILLIAM  RICH,)  being  duly  sworn,  says  that  he  is  a  clerk 
in  the  oiBce  of  (Downs  &  Downs) ,  the  attorneys  for  the  plaintiff, 
and  that  on  the  (18th)  day  of  (March,  1916),  at  (60  Wall  Street, 
in  the  Borough  of  Manhattan,  City  of  New  York) ,  deponent  being 
then  19  years  of  age,  he  served  the  annexed  summons  and  com- 
plaint, personally,  on  the  above-named  (Brown  Manufacturing 
Company),  the  defendant  herein,  by  delivering  copies  thereof  to 
(William  Brown,  of  New  York  City),  personally,  and  leaving  the 

*  Last  clause  not  necessary  where  the  complaint  is  served  with  the  summons 
within  the  State. 
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same  with  him,  and  that  he  knew  said  ( William  Brown)  to  be  at 
that  time  the  president  of  the  said  (Brown  Mamwfactvrmg  Com- 
pany'), and  knew  the  corporation  so  served  to  be  the  company 
mentioned  and  described  in  the  said  summons  as  the  defendant  in 
this  action. 

{WILLIAM  BICH.y 
Sworn  to  before  me  this 
{22nd)  day  of  {March,  1916  j. 

{OLIVER  JOHNSON,) 
l!>rotary  Public, 

{New  York)  County. 


Service  of  Summons  and  Complaint  on  Foreign  Corporation 

As  to  service  on  a  foreign  corporation  see  Orant  v.  C.  C.  C.  Go., 
189  N.  Y.  241 ;  54  Misc.  49.  {Pomeroy  v.  Hocking  VaMey  B.  B. 
Co.,  218  N.  Y.  530;  Bagdon  v.  PhiU.  &  B.  C.  &  I.  Co.,  21Y 
N.  Y.  432.) 

The  dicta  in  the  Grant  case,  189  N.  Y.  248,  as  to  service  on  an 
officer  temporarily  in  the  State  as  good  service  must  yield  to  the 
later  decision  in  237  U.  8.  189.    See  217  N.  Y.  438. 

The  following  form  is  taken  from  the  Pomeroy  case.  There  is 
a  question  whether  the  affidavit  should  not  show  knowledge  in 
the  process  server  that  the  officer  served  was  in  the  State  officially 
representing  the  company  in  its  business. 


FORM  No.  158 
Affidavit  of  Service  —  On  Officer  of  Foreign  Corporation 

SUPKEME  COURT, 

{New  York)  County. 

{DANIEL  E.  POMEBOY,  WALTEB 
BUGKNEB,  LEWIS  L.  GLABKE 
and  STAGY  G.  BIGHMOND,) 

Plaintiffs, 
against 

{THE    HOG  KING    VALLEY    BAIL- 
WAY  GOMPANY,) 

Defendant. 


STATE  OF  XEW  YORK, 
County  of  {New  York), 

{HOWABD  G.  BEID,)  being  duly  sworn,  says  that  he  is  a 
clerk  in  the  office  of  {White  &  Gase),  the  attorneys  for  the  plain- 
tiffs, and  that  on  the  {3rd)  day  of  {Fehnmry,  1916,)  at  (71 
Broadway,  Borough  of  Manhattan,  Gity  of  New  York,)  deponent 
being  then  more  than  21  years  of  age,  he  served  the  annexed  sum- 
mons and  complaint,  personally,  on  the  above-named  {The  Hock- 
ing Valley  Bailway  Gompany,)  the  defendant  herein,  by  delivering 

[441] 
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cop(?'es)  thereof  to  (James  A.  Mackie,)  personally,  and  leav- 
ing the  same  with  him,  and  that  he  knew  said  (James  A.  Machie,) 
to  be  at  that  time  the  (treasurer)  of  the  said  (The  HocJcing  Val- 
ley Railway  Compamy,)  and  knew  the  corporation  so  served  to  be 
the  company  mentioned  and  described  in  the  said  summons  as  the 
defendant  in  this  action. 

(HOWARD  C.  REID.) 
Sworn  to  before  me  this  1 

(3rd)  day  of  (February,  1916.)  J 

(ERNEST  a.  TIPELD.) 
Notary  Public 

(New  Yorh)  County. 


Service  of  Summons  and  Complaint  on  Infant  (under  14) 

In  the  case  of  service  of  a  summons  upon  an  infant  under  14 
years,  it  is  not  sufficient  to  serve  the  "  father,  mother  or  guardian ; 
or,  if  there  is  none  within  the  State,  the  person  having  the  care 
and  control  of  him,  or  with  whom  he  resides,  or  in  whose  service 
he  is  employed."  By  amendment  in  1913  it  is  provided  as 
follows : 

"  Where  the  defendant  is  an  infant  under  the  age  of  fourteen 
years,  the  Court  shall,  in  the  defendant's  interest,  make  an  order, 
requiring  a  copy  of  the  summons  to  be  also  delivered,  in  behalf 
of  the  defendant,  to  a  person  designated  in  the  order,  and  tbat 
service  of  the  summons  shall  not  be  deemed  complete  until  it  is 
so  delivered."  (§  426,  Code.)  By  this  amendment  service  upon 
the  infant  was  dispensed  with. 


FORM  No.  169 
Of  Summons  on  Party  Designated  to  Eeceive  Same 


SUPKEME  COURT, 

{New  York)  County. 


(JOHN  JONES,) 

Plaintiff, 
against 

(BICHAED  ROE,) 

Defendant. 


'}' 


STATE  OF  NEW  TORK^ 
County  of  (New  York) 

(WILLIAM  BICE,)  being  duly  sworn,  says  that  on  tbe  (8^^) 
day  of  (July,  1916,)  at  (27  Cedar  Street,  Borough  of  Manhattan, 
New  York  City),  deponent  being  then  (more  thorn  21  years*) 
of  age,  he  served  tbe  annexed  summons  (amd  complaint)  per- 
sonally in  this  action  upon  (Robert  Ray),  the  person  designated 
in  an  order  of  this  Court,  dated  (July  1,  1916,)  to  whom  a  copy 

*Age  must  be   stated.    The   server   must   be   at   least    18   years   old,    if 
under  21. 

[443] 
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of  the  summons  in  this  action  should  be  delivered  in  the  interests 
of  the  infant  defendant,  (Richard  Roe,)  personally,  by  delivering 
to  and  leaving  with  said  {Robert  Ray,)  a  true  copy  thereof. 
Deponent  further  says  that  he  knows  the  person  so  served  to  be 
the  person  mentioned  and  described  in  said  order  as  {Robert 
Ray,)  the  person  so  designated  by  said  order. 

{WILLIAM  RICH.) 
Sworn  to  before  me,  this 
{8th)  day  of  {July,  1916.) 

{RICHARD  ROGERS,) 
Notary  Public, 

{New  York)  County  ]S[o.  (2). 


FORM  No.  160 
Affidavit  of  Service  on  Infant 

SUPKEME    COURT, 

I    (New  York)  County. 

{JOHN  JONES,) 

against  ^1^^"^^^' 

{RICHARD  ROE)  and  {MARY 
(ROE,) 

Defendants. 


STATE  OF  NEW  YORK,  1 

County  of  {Netu  York) ,      y^' ' 

{WILLIAM  MTJRCH,)  being  duly  sworn,  deposes  and  says 
that  he  is  a  clerk  in  the  office  of  {Johnson  &  Miller),  attorneys  for 
the  plaintiff  herein,  and  that,  on  the  (16^)  day  of  {February, 
1916),  at  {No.  85  Fifth  Avenue,  Borough  of  MamJicdtan,  City  of 
New  York),  deponent  then  being  more  than  21  years  of  age,  he 
served  the  annexed  summons  and  complaint  upon  {Mary  Roe),  an 
infant  under  14  years  of  age,  by  deliyering  the  copy  thereof  to 
{Richard  Roe),  the  father*  of  the  said  {Mlhry  Roe),  then  hav- 
ing the  care  and  control  of  the  said  {Mary  Roe)  and  with  whom 
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Summons  and  Complaint  —  Personally  —  Without  the  State 

the  said  {Mary  Boe)  was  tlien  residing;  that  deponent  knew  said 
(Richard  Boe)  to  be  the  father  *  of  the  said  defendant. 

(WILLIAM  MURCH.) 
Sworn  to  before  nae^  this  .1 
(2«J),  day  oi\March,  1916.)  J 

(^OLIVER  JOHNSON,) 
l^otaiy  Public,  No.  — , 
New  York  (County.) 


FORM  No.  161 
Affidavit  of  Service  of  Summons  and  Complaint,  Personally,  Without 

the  State-f- 
SUPEEME    COURT, 

(New  York)  County. 

(JOHN  JONES,) 

Plaintiff, 
against 

(WILLIAM   SMITH   and   RICHARD 
ROE,) 

Defendants. 


'^'\ss. 


STATE  OF  NEW  YORK, 
County  of  (New  York), 

(FRANK  DENT,)  being  duly  sworn,  deposes  and  says  that  he 
is  over  the  age  of  21  years  and   (resides  at  No.   1  West  12th 

*  Or  mother  or  guardian  or,  if  there  is  none  within  the  State,  to  the 
person,  if  any,  then  having  the  care  and  control  of  said  Mary  Roe  or  with 
whom  said  Mary  Eoe  was  then  residing  or  in  whose  service  said  Mary 
Roe  was  then  employed,  in  either  case  adding  facts  as  to  parents  and  guard- 
ianship showing  that  she  had  none  within  this  State. 

(§  426,  Sub-div.  1,  of  the  Code  of  Civil  Procedure.) 

t  The  summons  must  be  served  personally  without  the  State  by  a  resident 
or  citizen  of  the  State  of  New  York,  or  a  sheriff,  or  under  sheriff,  deputy 
sheriff,  constable  of  the  county  or  other  political  subdivision  in  which  the 
service  is  made,  or  an  officer  authorized  by  the  laws  of  this  State  to  take 
acknowledgments  of  deeds  to  be  recorded  in  this  State,  an  attorney  and 
counsellor  at  law  duly  qualified  to  practice  in  the  State  where  such  service 
is  made  or  by  a  United  States  marshal. 

The  affidavit  of  service  must  contain  the  official  designation  of  the  person 
making  it  and  must  have  annexed  thereto  a  certificate  of  the  proper  official 
showing  that  tlie  person  before  whom  the  affidavit  was  sworn  to  was,  at 
the  time  of  the  administering  the  oath,  qualified  to  act.  (Section  443, 
Code. ) 
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Papers  Other  Than  Summons 

Street,  in  the  Borough  of  Mcmhattan,  City  of  New  York.  That 
he  is  a  resident  and  citizen  of  the  State  of  New  York. )  That  on 
the  (8th)  day  of  (August,  1916),  he  served  the  summons  and 
complaint  in  this  action  upon  (William  Smith,)  one  of  the  defend- 
ants in  the  above-entitled  action  at  (No.  678  South  Maine  Street, 
City  of  Wilkes  Barre,  County  of  Luzerne,  State  of  Pennsylvania,) 
by  delivering  a  true  copy  of  said  summons  and  complaint  to  said 
defendant,  (William  Smith,)  personally  and  leaving  the  same 
with  him.  That  a  copy  of  the  said  complaint  was  annexed  to  and 
served  with  said  summons.  He  further  says,  that  he  knew  the 
person  served  as  aforesaid  to  be  one  of  the  defendants  in  said 
action  and  the  person  mentioned  and  described  in  said  summons 
and  complaint  as  one  of  the  defendants. 

(FRANK  DENT.) 
Sworn  to  before  me,  this 
(9th)  day  of  (August,  1916.) 
(JOHN  COLE,) 
Notary  Public, 

(New  York)  County. 


FOBM  No.  162 
Of  Papers  (Other  than  Summons) 

SUPKEME    COURT, 

(New  York)  County. 


(JOHN  JONES,) 

Plaintiff, 
against 

(JOHN  DOE,) 

Defendant. 


STATE  OF  E^EW  YORK,  1 

County  oi  (New  York),     J 

(WILLIAM  JONES,)  being  duly  sworn,  says: 
That  on  the  (12th)  day  of  (July,  1916,)  at  (No.  202  East 
12th  Street,  Borough  of  Manhattan,  City  of  New  York,)  he  served 
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Judge's  Order 

the  annexed  notice  upon  {John  Doe),  by  delivering  to  and  leaving 

■with  him  a  copy  thereof. 

^■^  (WILLIAM  JONES.) 

Sworn  to  before  me,  this 

(I2th)  day  of  (July,  1916.) 

(BICHABD  ROE,) 

]S"otary  Public, 

(New  York)  County,  'No.  (2). 


FORM  No.  163 
Of  Judge's  Order  —  Exhibiting  Signature 

SUPEEME    COUET, 

(New  York)  County. 

(JOHN  JONES,) 

Plaintiff, 
against 

(JOHN  DOE,) 

Defendant. 

STATE  OF  NEW  YOEK, 
County  of  (New  York), 

(WILLIAM  RICH,)  being  duly  sworn,  says  that  he  is  a  clerk 
in  the  ofEce  of  (Higgins  &  Hughes),  attorneys  for  the  plaintiff 
herein,  and  that  on  the  (12th)  day  of  (July,,  1916),  at  (22  West 
Fortieth  Street,  Borough  of  Manhattan,  City  of  New  York), 
deponent  then  being  over  21  years  of  age,  he  served  upon  (John 
Doe),  the  (defendant),  the  annexed  order  (and  a  copy  of  the 
annexed  affidavit)  by  delivering  a  true  copy  of  (said  affidavit,  and 
a  true  copy  of)  said  order  to  said  (John  Doe)  personally,  and  leav- 
ing same  with  him,  and  at  the  same  time  and  place  exhibiting 
to  him  the  annexed  original  order,  and  the  signature  of  (John 
Ford),  justice,  thereunto  subscribed.  And  that  he  knew  the  said 
(John  Doe)  to  be  the  individual  mentioned  and  described  in  said 

affidavit  and  order.  ,itttt  t-  t  ^  ,«■  tit^tt  % 

(WILLIAM  RICH.) 

Sworn  to  before  me,  this 
(12th)  day  of  (July,  191&.) 

(RICHARD  ROE.) 
ISTotary  Public, 

(New  York)  County,  No.  (2). 
15 
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Court  Order 

FORM  No.  164 
Of  Court  Order  —  Leaving  Copy 


SUPEEME   COURT, 

(New  York)  County. 


(JOHN  JONES,) 

Plaintiff, 
against 


(JOHN  DOE,) 

Defendant. 


STATE  OF  NEW  YORK,  1 

rSS    ' 

County  oi  (New  York),     J 

(WILLIAM  RICH,)  being  duly  sworn,  says  that  lie  is  a  clerk 
in  the  office  of  (Higgins  &  Hughes),  attorneys  for  (the  plaintijf) 
herein,  and  that  on  the  (12th)  day  of  (July,  1916),  at  (22  West 
4:0th  Street,  Borough  of  Manhattan,  City  of  New  York),  deponent 
then  being  (over  twenty-one  years)  of  age,  he  served  upon  (John 
Doe),  the  defendant,  the  annesxed  order  and  copy  of  the  annexed 
affidavit  by  delivering  a  copy  of  the  said  affidavit  and  a  copy  of 
the  said  order  to  said  (John  Doe),  personally,  and  leaving  the 
same  with  him.  At  the  same  time  deponent  exhibited  to  him  a 
true  copy  of  the  said  order  duly  certified  at  the  foot  thereof  by 
(William  F.  Schneider),  Clerk  of  the  County  of  (New-  York),  in 
whose  office  said  order  had  been  duly  entered. 

(WILLIAM  RICH.) 

Sworn  to  before  me,  this 
(12th)   day  of  (July,  1916.) 

(RICHARD  ROE,) 
Notary  Public, 

(New  York)  County,  No.  (2). 
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On  Attorney  ^ — Office  Closed 

FORM  No.  165 
On  Attorney  When  His  Office  is  Closed 


SUPEEME  COURT, 
{New  York)  County. 


{JOHN  JONES,) 

Plaintiff, 
against 


{JOHN  DOE,) 

Defendant. 


._.  J 

STATE  OF  NEW  YORK,  ] 

rSS   ' 

Countj  oi  {New  York),      J 

{WILLIAM  RICH,)  being  duly  sworn,  says  that  he  is  a  clerk 
in  the  employ  of  {Broivn  &  Mills) ,  the  attorneys  for  the  {plaintiff) 
herein;  that  on  the  {12th)  day  of  {March,  1916),  at  (2:30) 
o'clock  {P  M.,)  he  served  the  annexed  order  upon  {Alexander 
{Dioffield),  attorney  for  {defendant),  by  depositing  a  true  copy 
thereof,  enclosed  in  a  sealed  wrapper  directed  to  him,  in  his  office 
letter  box,  at  his  office,  {No.  8  Pine  Street,  New  York  City,)  which 
is  the  office  address  given  by  said  attorney  in  the  last  paper  served 
by  him  herein,  said  attorney  being  absent  at  the  time  of  such 
service,  and  his  office  closed. 

{WILLIAM  RICH.) 
Sworn  to  before  me,  this 
{12th)  day  of  March,  1916.) 

{RICHARD  ROE,) 
Notary  Public, 

{New  York)  County,  No.  (2). 
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On  Attorney  —  During  Absence 

FORM  No.  166 
On  Attorney  During  Absence  (Office  Open,  no  Person  in  Charge) 

SUPEEME  COURT, 

{New  York)  County. 


(JOHN  JONES,) 

Plaintiff, 
against 


(JOHN  DOE,) 

Defendant. 


STATE  OF  NEW  YOEK, 

yss 
■County  of  (New  York), 

(WILLIAM  RICH,)  being  duly  sworn,  says  that  he  is  a  clerk 
in  the  employ  of  (Brown  &  Mills) ,  the  attorneys  for  the  (plaintiff) 
herein ;  that  on  the  (l^ih)  day  of  (March,  1913),  at  (2 :45)  o'clock 
(P.)  M.,*  he  served  the  annesed  order  upon  (Alexander 
Duffield),  attorney  for  (defendant),  by  leaving  a  true  copy  thereof 
in  a  conspicuous  place  in  his  office  (No.  8  Pine  street.  New  York 
City) ,  which  is  the  office  address  given  by  him  on  the  last  paper 
heretofore  served  by  him  herein,  to  wit:  (on  a  large  flat  top  desk 
in  the  outer  office),  said  attorney  being  absent  at  the  time  of  such 
service,  and  there  being  no  person  in  charge  of  his  said  office  at 
such  time. 

(WILLIAM  RICH.) 

Sworn  to  before  me,  this 
(12th)  day  of  (March,  1913). 

(RICHARD  ROE,) 

Notary  Public, 
(New  York)  County,  No.  (2). 

*Miist  be  between  6  a.  m.  and  9  p.  m.     (Section  797,  Code.) 
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On  Attorney  —  Person  in  Charge 


FORM  No.  167 
Upon  Person  in  Charge 


SUPKEME    COUKT, 
{Neiu  York)  County. 


{JOHN  JONES,) 

Plaintiff, 
against 

(JOHN  DOE,) 

Defendant. 


STATE  OF  NEW  YORK, 

yss  * 
County  of  {New  York) , 

{WILLIAM  RICH),  being  duly  sworn,  says  that  lie  is  a  clerk 
in  the  employ  of  {John  Elwell),  the  attorney  for  the  {plaintijf) 
herein;  that  on  the  {12th)  day  of  {March,  1913),  at  (2:45) 
o'clock  (P.)  M.,  he  served  the  annexed  order  upon  {Alexander 
Duffield),  attorney  for  {defendant)  by  delivering  a  true  copy 
thereof  to,  and  leaving  it  with  a  person  in  charge  of  his  office,  at 
{No.  8  PifLe  street.  New  York  City) ,  which  is  tha  office  address 
designated  by  him  in  the  preceding  paper  herein;  said  attorney 
being  absent  at  the  time  of  such  service. 

{WILLIAM  RICH.) 
Sworn  to  before  me,  this 
{12th)  day  of  {March,  1913). 

{RICHARD  ROE,) 

!N"otary  Public, 
{New  York)  County  (No.  (2)). 
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On  Attorney  —  By  Mail 


FORM  No.  168 
On  Attorney  — By  Mail* 


SUPREME    COURT, 
{New  York)  Coimty. 


{JOHN  JONES,) 

Plaintiff, 
against 


{JOHN  DOE,) 

Defendant. 


Vss. : 


STATE  OF  NEW  YORK, 
County  of  {New  Yo7-l:), 

{WILLIAM  RICH,)  being  duly  sworn,  says  that  he  is  a  clerk 
in  the  eni,ploy  of  {John  Freeman) ,  the  attorney  for  the  {plaintiff) 
herein;  that  on  the  {IWi)  day  of  {March,  1916),  at  (2:45) 
o'clock  (P.)  M.,  he  served  the  annexed  order  upon  {Alexander 
Duffield),  attorney  for  {defendant),  by  depositing  a  true  copy 
thereof  in  the  United  States  Mail  at  the  General  Post-OfBce,  New 
York  City  {or  at  the  branch  post-office  known  as  the  Wall  Street 
Branch,  Borough  of  Manhattan,  City  of  New  York,  the  same 
being  one  of  the  regular  branch  post-offices  of  the  New  York  City 
General  Post-0 ffice),  inclosed  in  a  securely  closed  wrapper,  with 
the  postage  thereon  prepaid,  addressed  to  said  attorney  at  his 
office,  No.  (52  William  Street,  Borough  of  Manhattan,  City  of 
New  York),  that  being  the  address  designated  by  him  in  the  last 
papers  served  by  him  herein. 

{WILLIAM  RICH.) 

Sworn  to  before  me,  this     1 
{12th)  day  of  {March,  1916).  J 

{RICHARD  ROE,) 

Notary  Public, 
{New  York)  County,  No.  (21). 

*  As   to  proper  service  by  mail  of  a  citation,  order,  notice  or  paper  in 
Surrogates'  Court,  see  §  2768,  subd.  18. 
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Subpoena 

FOUM  No.  169 
Affidavit  of  Service  of  Subpoena 

SUPKEME    COURT, 
{New  York)  County. 

(HENRY  FOLMEB,) 

Plaintiff, 
against 

{SAMUEL  SEELEY,) 

Defendant. 

STATE  OF  NEW  Y0RK,1 
County  of  {Neiu  York),      J**-' 

{JAMES  8INC0E,)  being  duly  sworn,  says  that  on  the  (26^/i) 
day  of  {February,  1916),  he  served  the  annexed  subpoena  per- 
sonally on  {Edward  Fairchild),  the  person  therein  named  as 
witness,  by  then  and  there  exhibiting  to  him  the  said  original  sub- 
poena, and  delivering  to  him  a  copy  thereof  and  paying  to  him, 
at  the  same  time  and  place  {one  dollar  and  thirty  cents),  as  and 
for  his  fees  for  traveling  from  (29  West  165th  St.,  Borough  of 
Manhattan,  City  of  New  York),  which  then  was  the  residence  of 
the  said  {Edward  Fairchild),  to  the  place  mentioned  in  said  sub- 
poena, and  return  thereupon,  and  for  one  day's  attendance  as  such 
witness. 

{JAMES  SINCOE.) 
Sworn  to  before  me,  this         | 
{26th)  day  of  {February,  1916.)-/ 

{JOHN  JONES,) 

Notary  Public,  No.  (16). 

{N.  Y.)  County. 
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Subpoena  —  Several   Witnesses 


FORM  No.  170 
Affidavit  of  Service  of  Subpoena  in  Case  of  Several  Witnesses 


SUPEEME    COUET, 
{New  York)  County. 


{HENBY  FOLMEB,) 

Plaintiff, 
against 

{SAMUEL  8EELEY,) 

Defendant. 


ss. 


STATE  OF  NEW  YOEK, 
County  of  {New  York,) 

{JAMES  SINCOE,)  being  duly  sworn,  says  that  the  witnesses 
after  named,  respectively  reside  at  and  were  served  at  the  places 
hereinafter  so  designated.  That  deponent,  at  the  times  and  places 
below  set  forth,  served  the  annexed  subpoenas  personally  upon  each 
of  the  witnesses  below  named,  by  exhibiting  said  original  sub- 
pcena  to  each  of  such  witnesses  and  delivering  to  him  or  her  a  copy 
thereof,  and  paying  to  each  of  them  the  sum  set  opposite  his  name, 
as  and  for  the  traveling  fees  of  such  witness,  respectively,  from 
the  residence  of  each  of  said  witnesses,  to  the  place  mentioned  in 
the  subpoenas  and  return  therefrom,  and  one  day's  attendance  as 
such  witness. 

Am't 

On                                       Reddence  Place  service                        Date               paid 

(Thomas  Short,)             {34:  Pine  Ave.,  {220  Broadway,     (Feft.  26, 1916  $13) 

Troy,   N.   T.)  New  York,  3V.  y.) 

{Farmie  Wilks,)      '     (23  E.  23rd  St.,  (521   8th  Ave.,      (Feft.  28,  1916  .50) 

New  York,  N.  Y.)  New  York,  N.  Y.) 

{Gabriel  Johnson,)        (700    5th   Ave.,  {700  5th  Ave.,        {Feb.15,1916   .72) 

New  York,  N.  Y.)  New  York,  N.  Y.) 


{JAMES  SINCOE.) 
Sworn  to  before  me,  this 
{1st)  day  of  {March,  1916.) 

{JOHN  WINTHROP,) 
Notary  Public  {New  York)  Comity. 


} 


ACCOUNTS  AND  BILLS  OF  PARTICULARS 


FORM  No.   171 
Demand  for  Copy  of  Account* 


SUPEEME    COURT, 

(New  Yorh)  County. 


(WILLIAM  THOMPSON,) 

Plaintiff, 
against 

{FREDERICK  SMITH,) 

Defeoadant. 

Sir: 

I  hereby  demand  that  you  deliver  to  me  within  (ten)  days  from 
the  date  of  the  service  of  this  demand,  a  verified  copy  of  the 
account  referred  to  in  the  complaint  in  this  action. 

Dated,     (May  2,  1916.) 

Yours,  etc., 

(JOHN  PRESTON,) 

Attorney  for  Defendant, 
Office  &  P.  0.  Address, 
(15  'William  Street,) 
(New  York  City.) 
To 

(WILLIAM  RUSSELL,) 

Attorney  for  Plaintiff, 

(27  Pine  Street,) 

(New  York  City.) 

*  See  note,  page  457. 
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Copy  of  Account 

FORM  No.  172 
Copy  of  Account 
SUPEEME    COURT, 
(New  York)  County. 


{WILLIAM  THOMPSON,) 

against  Plaintiff, 

{FREDERICK  SMITH,) 

Defendant. 


Frederick  Smith,  Esq.,  ^^^  ^"'^'  ^«2/  8,  1916. 

To  'William,  Thompson. 

Jany.  12,  1914,  cash  advanced   $800 

"      20,     "         "  "  350 

Mar.    15,     "         "  "  1,400 

$2,550 
STATE  OF  NEW  YOEK,  |  - 

County  of  {New  York,)       J^^"' 

{HENRY  RUSSELL,)  being  duly  sworn,  says  that  he  is 
{general  business  manager  for  William  Thompson),  the  plaintifF 
herein,  and  is  familiar  with  all  the  transactions  had  by  said  plain- 
tiff with  the  defendant  above  named;  that  he  has  read  the  fore- 
going account  and  knows  the  contents  thereof,  and  that  the  mat- 
ters therein  stated  are  true  to  deponent's  knowledge. 

o  ,    ,    .  xi,-       >  {HENRY  RUSSELL.) 

bworn  to  before  me,  this      1  ^  ^ 

(Sth)   day  of  {Ma/y,  1916.)  J 

{ARTHUR  DENTON,) 

Notary  Public, 

„.   _  {New  York)  County. 

PLEASE  TAKE  NOTICE,  that  the  above  is  a  copy  of  the 
account  referred  to  in  the  complaint  in  this  action,  and  demanded 
by  you. 

Dated,  {Maij  8,  1916.) 

Yours,  etc. 

{WILLIAM  RUSSELL,) 

Attorney  for  Plaintiff, 
To  {JOHN  PRESTON,)  (27  Pine  Street) 

Attorney  for  Defendant.  {New  York  City.) 


BILLS  OF  PARTICULARS 


There  is  no  provision  authorizing  the  service  of  a  demand  for  a 
bill  of  particulars  except  in  an  action  upon  an  account.  A  demand 
therefor  in  any  other  kind  of  action  is  a  nullity  and  may  be  dis- 
regarded or  may  even,  on  motion,  be  stricken  out.  (88  App.  Div. 
237,  47  Misc.  5,  165  App.  Div.  945.)  It  is,  however,  common 
practice  to  serve  a  demand  (in  actions  other  than  on  an  account) 
before  making  a  motion  for  a  bill  of  particulars,  although  of  no 
legal  force,  as  it  may  have  a  'bearing  upon  the  court's  exercise  of 
discretion  as  to  costs. 

It  is  improper  to  insert  in  the  order  for  the  service  of  a  bill  of 
particulars  a  provision  precluding  the  party  required  to  give  the 
particulars,  from  giving  evidence  in  support  of  his  allegations. 
That  question  can  only  be  presented  after  the  bill  of  particulars 
has  been  ordered  and  defendants  have  failed  to  give  the  particu- 
lars required.  If  the  party  fails  to  furnish  the  particulars  re- 
quired, the  other  party  may  then  move  to  preclude  him  from  giv- 
ing evidence  of  those  matters  as  to  which  he  had  failed  to  furnish 
the  bill  of  particulars.      (163  App.  Div.  943,  167  App.  Div.  444.) 

Even  in  the  case  of  a  failure  to  serve  a  copy  of  the  account  pur- 
suant to  the  demand  it  is  not  sufficient  to  rely  upon  the  provisions 
of  section  531  of  the  Code  of  Civil  Procedure  to  exclude  evidence 
of  the  items  of  the  account.  An  order  must  be  obtained  at  Special 
Term,  before  trial,  for  that  purpose.  (120  N.  Y.  33,  138  App. 
Div.  786,  141  App.  Div.  68.) 

The  former  rule  that  in  order  to  obtain  a  bill  of  particulars 
the  affidavit  must  show  the  ignorance  of  the  applicant  as  to  the 
particulars  sought,  and  that  they  are  within  the  knowledge  of  the 
other  party  is  no  longer  followed.  Under  the  modern  practice  the 
question  is  not  what  may  have  been  the  actual  facts  nor  the  knowl- 
edge of  the  opposite  party  concerning  them,  but  rather  what  the 
aggrieved  party  claims  them  to  be.  (Ruhenfeld  v.  Stolts,  (Sup. 
Gt.)  55  L.  J.  1102  (June  20,  1916),  Giegerich,  J.) 

The  granting  of  a  bill  of  particulars  does  not  depend  upon  the 
actual  facts  nor  upon  the  knowledge  of  either  party  concerning 
them,  but  depends  upon  the  facts  claimed  to  exist.  Hence  where 
a  party  claims  that  he  has  no  knowledge  of  the  particulars  called 
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Before  Answer 

for  he  may  state  smeh  lack  of  'knowledge  under  oath  in  lieu  of 
giving  the  particulars.  {Bien  v.  Mahoney  (Sup.  Ct),  55  L.  J. 
824  (June  1,  1916),  Donnelly,  J.) 

Where  an  order  grants  unconditionally  a  motion  for  .a  detailed 
bill  of  particulars  concerning  matters  as  to  which  the  party  swears 
he  has  no  knowledge  and  of  which  the  other  party  necessarily  has 
knowledge,  the  order  should  be  modified  upon  application  by  pro- 
viding that  if  the  party  has  no  present  knowledge  as  to  any  of  the 
matters  which  he  is  required  to  give  particulars,  he  should  so 
state  under  oath,  and  that  such  statement  shall  serve  in  place  of 
an  answer  as  to  those  matters  concerning  which  he  so  makes  oath. 
(de -Cordova,  v.  Sanville,  171  App.  Div.  422.) 

In  the  First  Department  a  plaintiff  cannot  obtain  a  bill  of  par- 
ticulars as  to  a  defense  of  contributory  negligence.  (163  App. 
Div.  112.)  In  the  Second  Department  in  some  instances  the 
defendant  will  be  required  to  furnish  a  bill  of  particulars  as  to  the 
contributory  negligence.  (159  App.  Dw.  578.)  In  sound  reason- 
ing it  should  be  allowed  in  all  cases  where  the  party  injured  is 
deceased  at  the  time  of  the  application. 

If  a  bill  of  particulars  as  served  is  deemed  defective  or  insuffi- 
cient, the  party  on  whom  it  is  served  should  either  move  for  a 
further  bill  of  particulars  or  return  it  with  a  statement  of  the 
reasons  specifying  the  defects,  but  should  not  keep  it,  and  move 
for  a  precluding  order.  (114  A'pp.  Div.  112;  Supreme  Court, 
February  8,  1916,  Donnelly,  J.) 

Where  a  complaint  is  designedly  drawn  to  convey  the  least  pos- 
sible information  as  to  plaintiff's  cause  of  action  and  the  com- 
plaint therefor  is  indefinite  as  to  particulars  of  time  and  place 
which  are  material,  it  is  better  practice  to  move  to  make  the  com- 
plaint more  definite  and  certain,  and  not  to  move  for  a  bill  of 
particulars.     (156  App.  Div.  381.) 


Bill  of  Particulars  Before  Answer 

It  is  dangerous  practice  to  ask  for  an  extension  of  time  from 
the  court  in  the  moving  papers  for  a  bill  of  particulars  before 
answer,  since  the  papers  in  that  event  must  contain  an  affidavit 
of  merits  which  may  prove  an  obstacle.  (65  App.  Div.  29,  74 
App.  Div.  380.)     It  has  even  been  held  that  such  a  motion  before 
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Demand 

answer  is  premature  and  will  be  denied.  (45  Misc.  201,  ajf'd,  99 
App.  Div.  620,  95  App.  Div.  162,  104  App.  Div.  20,  118  App. 
Div.  91,  122  App.  Div.  608,,  153  App.  Div.  57,  156  App.  Div. 
381.     But  see  Ziegler  v.  Garvin,  84  App.  Div.  281.) 

A  motion  for  a  •biU  of  particulars,  or  in  the  altematiye  to  make 
more  definite  and  certain,  should  not  be  combined.  (118  App. 
Div.  830.) 

It  is  better,  if  possible,  to  obtain  the  extension  from  the  court 
(provided  your  adversary,  makes  such  course  necessary)  only  after 
the  motion  for  the  bill  has  been  made. 


FORM  No.  173 
Demand  for  Bill  of  Particulars 

SUPEEME  COURT, 
(New  York)  County. 

(ALFRED  D.  ZEE,) 

Plaintiff, 
against 

(CHARLES    E.     GAR)     and    another. 

Defendants. 

Sir: 

YOU  WILL  PLEASE  TAKE  NOTICE  that  the  defendant, 
(Charles  E.  Gar),  hereby  demands  that  the  plaintiff  serve  upon 
the  undersigned  a  bill  of  particulars  of  the  items  going  to  make 
up  the  plaintiff's  alleged  claim  (together  with  the  names  of  the 
persons  whom  the  plwimtijf  alleges  he  procured  to  purchase  de- 
fenda/nis'  paper  and  goods,  and  the  dates,  and  the  persons  to  whom 
such  sales  were  made),  as  alleged  in  the  (third)  paragraph  of  the 
plaintiff's  complaint. 

Dated,  (Janva/ry  10,  1916). 

Yours,  etc., 

(HOWARD  THORN,) 
Attorney  for  Defendant  (Charles  E.  Gar,) 

(41  Third  Street,  Newhurgh,  N.  Y.) 
To 

(SIDNEY  ROSENBLUM,)  Esq., 

Attorney  for  Plaintiff. 
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Demand  —  Negligence 

FORM  No.  174 
Demand  for  Bill  of  Particulars 


SUPREME  COURT, 
{New  York)  County. 


{WILLIAM  STONE,) 

Plaintiff 
against 

{MANHATTAN    PRINTING     COM- 
PANY,) 

Defendant. 


Sir: 

PLEASE  TAKE  NOTICE,  that  I  hereby  demand  that  you 
serve  upon  me  within  ten  days  a  (verified)  bill  of  particulars  of 
the  plaintiff's  claim  for  damages  set  forth  in  the  complaint  herein, 
showing : 

1.  The  hour  and  the  minute  of  the  day,  as  nearly  as  may  he 
stated,  at  which  the  acts  complained  of  were  committed. 

2.  As  nearly  as  may  be  the  exact  location  of  the  linotype 
machine  by  which  plaintiff  was  injured;  in  what  respects  the  said 
machine  was  unsafe  and  defective  in  construction,  and  in  what 
respects  the  said  machine  was  carelessly,  negligently,  and  unskillr 
fully  operated  and  maintained  as  alleged  in  the  third  paragraph 
of  the  complaint. 

3.  In  what  respects  plaintiff  was  seriously  injured,  with  a  state- 
ment of  each  injury  complained  of,  its  nature,  location  and  extent, 
in  so  far  as  the  same  has  not  been  specifically  set  forth  in  the 
complaint. 

4.  An  itemized  statement  of  "  the  great  expense "  to  which 
plaintiff  was  put  for  "  medical  and  surgical  attendance,  appliances 
and  medicines,"  as  alleged  in  the  fourth  paragraph  of  the 
complaint. 
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5.  The  number  of  weeks  during  which  plaintiff  "  was  confined 
to  his  hedj"  as  alleged  in  the  fourth  paragraph  of  the  complaint. 
Dated,  (New  York,  March  14,  1916). 
Yours,  etc., 

(JOHN  J.  MAXWELL,) 
Attorney  for  (Defendant,) 

(26  Liberty)  Street, 
(New  York  City.) 
To 

(CHARLES  W.  CLINTON,)  Esq., 

Attorney  for  (Plaintiff,) 

(.32  Nassau  Street,) 

(New  York  City.) 


FORM  No.   175 
Demand  for  Bill  of  Particulars  —  Specifying  Negligence 

SUPREME   COURT, 
(New  York)  County. 

(WILLIAM  THOMPSON,) 

Plaintiff, 
against 

(EMPIRE  STATE  RAILROAD  COMPA  NY,) 

Defendant. 


Si 


ir: 


I  hereby  demand  that  you  deliver  to  me  within  ten  (10)  days 
from  the  date  of  the  service  of  this  demand,  a  (verified)  bill  of 
particulars  specifying  (the  train  on  which  deceased  was  employed 
when  he  was  killed,  and  the  other  train  mentioned  in  the  connplaint 
herein,  and  in  what  defendant's  alleged  negligence  in  operating 
them  consist;  what  locomotive  killed  decedent;  at  what  places  the 
track  was  unsafe;  what  rules  amd  regulations  were  insufficient, 
and  what  appliances  were  unsafe,  and  in  what  particular;  where 
in  the  city  of  Yonkers  the  said  trai/n  was  being  operated  at  the 
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time  of  his  death;  what  applicmces,  rolling  stoeh  and  equipments 
mere  unsafe^  and  in  what  particular  as  alleged  in  the  complaint.) 
Dated,  {August  11,  1916). 
Yours,  etc., 

{FEED  BOWMAN,) 
Attorney  for  {Defendant,) 
Office  and  P.  O.  Address, 
{No.  15  William)  Street, 
{Borough  of  Manhattan,) 

{City  of  New  York.) 
To 

{WILLIAM  BANDON,) 

Attorney  for  {Plaintiff,) 

{No.  27  Pine  Street,) 
{New  York  City.) 


FORM  No.  176 
Notice  of  Motion  for  Bill  of  Particulars — Action  for  Services 

SUPREME  COURT, 
{New  York)  County. 


{JOHN  AIRD,) 

.     ,  Plaintiff, 

against 

{HIGHLAND      TRACTION      COM- 
PANY,) 

Defendant. 


Sir: 

PLEASE  TAKE  NOTICE,  that  upon  the  annexed  affidavit  of 
{William.  Sparrow),  verified  the  {4:th)  day  of  {April,  1916,) 
and  upon  the  pleadings  herein,  the  undersigned  vnll  move  this 
court  at  Special  Term,  {Part  I,)  to  be  held  at  {the  County  Court 
House  in  the  Borough  of  Manhattan,  City  of  New  York,)  on  the 
{lUh)  day  of  {April,  1916,)  at  the  opening  of  court  on  that  day, 
or  as  soon  thereafter  as  counsel  can  be  heard,  for  an  order  direct- 
ing the  plaintiff  to  serve  on  the  defendant  a  (verified)  bill  of  the 
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particulars  of  his  claim,  wliicli  shall  niore  specifically  set  forth  the 
following  matters,  with  reference  to  the  allegations  contained  in 
paragraph  (///)  of  the  complaint  herein. 

1.  That  plaintiff  state  (whether  said  alleged  employment  or 
retainer  of  the  plaintijf  by  the  defendant  was  in  writing  or  oral; 
and  state  the  terms  thereof  with  time,  place  and  circwmstance  of 
making,  together  with  the  names  of  the  officers  or  other  persons 
who,  it  is  claimed,  acted  for  or  on  behalf  of  defendant  at  the  time 
of  the  alleged  engagement  and  retainer  under  the  terms  of  which 
the  professional  services  referred  to  were  rendered). 

2.  That  plaintiff  furnish  an  itemized  statement  of  {the  prafes- 
simud  services  alleged  to  have  been  rendered  between  February  1, 
1914,  and  December  1,  1915,  upon  w^iich  the  charge  of  $10,000 
as  set  forth  in  the  complaint  is  hosed,  which  statement  shall  show 
ik^  precise  nature  and  character  of  the  services  therein  set  forth 
with  the  dates  thereof) . 

3.  That  plaintiff  state  (the  ruume  of  the  officer  or  officers  or  other 
persons  representing  the  defendant  at  w'hose  "  special  instance  and 
request "  the  services  alleged  to  haive  been  rendered  were  per- 
ffjrmed,  if  such  request  were  in  writing,  and  stating  terms,  to^ 
gether  with  time,  place  and  circwnstances  of  making),  and  for 
such  other  and  further  relief  a's  to  the  court  may  seem  just  in  the 
premises. 

Dated,  (New  York,  April  5,  1916). 
Yours,  etc., 

(STOW  &  BAXTER,) 

Attorneys  for  (Defendant,) 
(5  Nassau  Street,) 
(New  York  City.) 
To 

(JOHN  OLIVER,)  Esq., 
Attorney  for  (Plaintiff,) 

(31  Nassau  Street,) 
(New  York  City.) 
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FORM  No.  177 
Notice  of  Motion  for  Bill  of  Particulars  — Action  for  Personal  Injuries 

SUPREME  COUET, 

{New  York)  County. 

{WILLIAM  STONE,) 

.    ^  Plaintiff, 

against  ' 

{MANHATTAN    PRINTING    COM- 
PANY,) 

Defendant. 

Sir: 

PLEASE  TAKE  NOTICE,  that  upon  the  annexed  affidavit  of 
{Daniel  Boone),  verified  the  {19th)  day  of  {March,  1916),  and 
upon  all  the  pleadings  and  proceedings  already  had  herein,  and 
upon  the  demand  for  a  verified  bill  of  particulars  heretofore 
served  on  you  on  the  (5^^)  day  of  {March,  1916),  the  original 
of  which  is  hereto  annexed,  with  proof  of  service  thereof,  the 
undersigned  will  move  this  .court,  at  a  special  term,  {PaH  I) 
thereof,  to  be  held  at  the  County  Court  House  in  the  {Borough  of 
Manhailaii,  City  of  Nem  York),  on  the  {27th)  day  of  {March, 
1916),  at  10:30  o'clock  in  the  forenoon  of  that  day,  or  as  soon 
thereafter  as  counsel  can  be  heard,  for  an  order  directing  the 
plaintiff  to  serve  upon  the  attorneys  for  the  defendant  a  verified 
bill  of  particulars,  setting  forth  his  claim  for  damages,  and  show- 
ing in  detail: 

1.  *{Tihe  hour  and  miniu.te  of  the  day,  so  nearly  as  may  he 
stated,  at  which  the  acts  complained  of  were  committed.) 

2.  As  nearly  as  may  be,  {the  exact  location  of  the  linotype, 
machine  hy  which  plaintiff  was  injured;  in  what  respects  the  said 
machine  was  unsafe  and  defective  in  construction,  and  im,  what 
respects  the  said  machine  was  negligently  a/nd  carelessly  mq/m- 
tained)  as  alleged  in  the  {third)  paragraph  of  the  complaint. 

3.  In  what  respects  {plaintiff  "was  seriously  injured"),  as 
alleged  in  the  {fourth)  paragraph  of  the  complaint,  with  a  state- 
ment of  {each  injury  complained  of,  its  nature,  location  and 
extent),  in  so  far  as  the  same  has  not  been  specifically  set  forth 
therein. 

*  For  other  particular  demands,  see  Abbott's  Prac.  &  Forms,  vol.  II,  p.  1400. 
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4.  An  itemized  statement  of  (the  "great  expense"  to  which 
plaintiff  was  put  for  "  medical  and  surgical  attendance,  medicines 
and  appliances"),  as  alleged  in  the  {fourth)  paragraph  of  the  com- 
plaint {and  in  case  plaintiff's  physician  or  physicians  ha/ve  not  yet 
rendered  a  hill  to  plaintiff  for  medicines  and  services,  a  statement 
of  the  numher  of  calls  said  physician  or  physicians  made  to  plain- 
tiff's house,  and  of  the  number  of  visits  plaintiff  paid  to  the  office 
of  said  physician  or  physicians  in  the  course  of  treatfment  of  the 
injuries  alleged  in  the  complaint  to  have  been  sustained  by  reason 
of  the  negligence  of  the  defendant,  its  servants  and  employees,  and 
of  the  7iature  and  nurriber  of  surgical  operations,  if  any,  performed 
in  the  treatment  of  said  injuries) . 

5.  The  number  of  days  during  which  the  plaintiff  was  confined 
to  his  bed,  as  alleged  in  the  (fourth)  paragraph  of  the  complaint, 
and  the  nimiber  of  days  during  which  plaintiff  was  kept  away 
from  his  usual  employment  or  occupation. 

6.  In  what  respects  (the  plaintiff  has  been  rendered  less  capable 
of  performing  the  duties  and  labors  required  of  him  in  his  usual 
occupation  or  calling,  as  alleged  in  the  fowrth  paragraph  of  th^ 
complaint) . 

And  further  directing  that  until  the  service  of  such  verified  bill 
of  particulars  in  compliance  with  such  order,  the  (plaintiff)  and 
his  attorney  be  stayed  from  any  and  all  proceedings,  except  to 
review  or  vacate  the  order  granted  upon  this  motion,  and  for  such 
other  and  further  relief  as  to  the  court  may  seem  proper,  together 
with  the  costs  of  this  motion. 

Dated,  (New  York,  Ma/rch  19  th,  1916). 
Yours,  etc., 

(BAYABD  H.  JAMES,) 
Attorney  for   (Defendant,) 
Office  and  Post-Office  Address, 

(10  Wall)  Street, 
(New  York  City). 
To 

(LEONARD  JOHNSON,) 

Attorney  for  (Plaintiff,) 

(New  York  City.) 

It  has  been  held  a  clause  may  be  inserted  requiring  party,  if  he 
has  no  knowledge  of  any  of  the  particulars  asked  for,  to  state  such 
lack  of  knowledge  under  oath  in  lieu  of  the  particulars.  (48  Misc. 
626,  97  App.  Div.  137,  116  App.  Div.  892.) 
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FORM.  No.  178 

Affidavit  to  Secure  — Action  for  Personal  Injuries 

SUPKEME    COUET, 
{New  TorJc)  County. 


(WILLIAM  STONE,) 

.    ,  Plaintiff, 

against , 

(THE     MANHATTAN     PRINTING 
COMPANY,) 

Defendant. 


STATE  OF  :n"ew  yore:,i 

County  of  (New  York,)      J^*" 

(DANIEL  BOONE,)  being  duly  sworn,  says  that  he  is  an 
officer  of  the  defendant  (company)  herein,  (The  Manhattan  Print- 
ing Company,)  to  wit:  (vice-president  and  treasurer,)  and  that  he 
is  acquainted  with  all  the  pleadings  and  proceedings  had  in  this 
action ;  that  this  action  is  brought  to  recover  the  sum  of  (five  thou- 
sand  dollars  ($5,000))  damages  for  personal  injuries  alleged  to 
have  been  sustained  by  the  plaintiff  through  the  negligence  of  this 
defendant,  its  agents,  servants-  and  employees,  on  or  about  the 
(7th)  day  of  (October,  1914,  at  its  building.  No.  45  Beckman 
street,  in  the  Borough  of  Manhattan,  City  of  New  York,)  as  ap-- 
pears  more  fully  set  forth  in  the  complaint  herein. 

That  the  summons  and  verified  complaint  herein  were  served 
upon  the  defendant  on  the  (21st)  day  of  (December,  1914,)  and 
issue  was  joined  'by  the  service  of  the  defendant's  verified 
(amended)  answer  on  the  (8ih)  day  of  (February,  1915,)  which 
answer  (admitted  defendant's  incorporation,  and  that  it  operated 
a  newspaper  and  job  printing  establishment  at  the  time  and'  place 
mentioned  in  the  first  paragraph  of  the  complaint,)  and  alleged' 
that  it  had  no  knowledge  or  information  sufficient  to  form  a  belief 
as  to  the  truth  of  the  allegations  contained  in  the  paragraphs  num- 
bered (II.,  III.,  IV.  and  v.).  of  the  complaint,  and  therefore 
denied  the  same. 

And  for  a  second  further  defense,  it  alleged' upon  information 
and  belief  that  whatever  damages  and  injuries  were  sustained  by 
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the  plaintiff  at  the  time  and  place  mentioned  in  the  complaint, 
were  due  to  the  negligence  of  the  plaintiff  and  were  not  the  result 
of  any  negligence  on  the  part  of  this  defendant' or  of  ita  agents, 
servants  or  employees. 

That  on  the  (4iA.)  day  of  {March,  1915),  the  defendant  served 
upon  the  attorney  for  the  plaintiff  a  demand  for  a  verified  bill  of 
particulars  setting  forth  the  particulars  asked  for  in  the  demand 
numbered  (one  to  jive,)  inclusive,  contained  in  the  notice  of 
motion  hereto  attached;  that  said  attorney  has  paid  no  attention 
to  the  said  demands  and  has  absolutely  failed  to  comply  with 
them,  although  the  time  limited. for  him  to  do, so, has  expired. 

That  defendant  intends  in  good  faith  to  defend  this  action. 

The  defendant  asks  for  a  statement  of  (.the  hour  at  which  the 
accident  set  forth  in  the  complaint  occurred,  and  also  the  exact 
location  of  the  machine  which  it  is  alleged  occasiomedthe  injuries 
complained  of,  and  for  the  name  of  the  employee  of  this  defendmtt 
in  charge  of  said  machine  at  the  time  of  the  accident) ;  that  the 
reason  why  the  defendant  asks  for  the  above  information  is  that 
{deponent  has  niade  a  request  to  the  foreman  and  employees  of  this 
defendant  concerning  the  accident  complained  of,  and  after  careful 
inquiry  and  investigation  m,ade  by  a  representative  of  this  defend- 
ant, and  instituted  by  the  deponent,  the  defendant  is  unahle  to 
obtain  any  information  whatever  concerning  the  alleged  accident) . 
Your  deponent  further  says  to  the  court  that  by  reason  of  the  fact 
that  {defendant  operates  two  hundred  linotype  machines,  of  the 
himd  mentioned  in  the  complaint,  in. its  building,  it  is  difficult  to 
obtain  a  statement  from  its  employees  ^of  the  particular  machine, 
and  of  the  circumstances  involved  fin  the  accident  set  forth  in  the 
complaint,  if  only  the  date  thereof  is  within  the  knowledge  of  the 
defendant,)  and  that  if  {the  exact  location  of  the  machine  is  given 
the  employees  in. charge  of  the -machines  in  that  particular  section 
of  deponent's  building  may  be  more  closely  examined,  and  the 
alleged  negligence  of  any  of  said  employees  may  be  discovered). 

*  The  defendant  is  ignorant  of  the  nature  of  the  injuries  alleged 
to  have  been  sustained  by  the  plaintiff,  for  the  reason  that  {no 
physical  examination  of  the  plaintiff  has  been  made  on  behalf  of 
the  defendant,  and  for  the  further  reason  that. the  allegations  in  the 
complaint  setting  forth  the  injuries  alleged  to  have  been  sustained 
hy  the  plaintiff  a/re  general  and  do  not  particularly  set  forth -the 
said  injuries,)  and  defendant  aSksthat  the  ijjlaintiff  be  directed  to 

*A8  to  necessity  of  alleging  ignorance  of  matters  as  to  which  particulars 
are  sought,  see  Note,  p.  457. 
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give  a  statement  of  each  injury  complained  of,  its  nature,  location 
and  probable  extent  or  duration,  and  a  statement  of  which  of  the 
injuries  are  claimed  to  be  permanent. 

*  That  defendant  is  entirely  ignorant  of  the  {"great  expense  ") 
to  which  plaintiff  was  put  for  ("  medical  and  surgical  attendance, 
appliances  and  medicines  ")  as  alleged  in  the  {fourth)  paragraph 
of  the  complaint,  and  as  the  allegation  of  such  expenses  constitute 
an  allegation  of  special  damages,  deponent  respectfully  submits 
that  the  defendant  is  entitled  to  full  particulars  thereof. 

That  defendant  is  ignorant  of  the  respects  in  which  he  {linotype 
machine)  by  which  plaintiff  claims  to  have  been  injured  was 
("  unsafe  and  defective  in  construction,"  and  was  "  negligently 
maintained  and  operated,")  as  set  forth  in  the  {fifth)  paragraph 
of  the  complaint. 

That  deponent  is  informed  by  defendant's  attorney,  {Henry  A. 
Russell,)  and  verily  believes  that  it  is  necessary  for  the  defendant 
in  order  to  enable  it  to  properly  prepare  for  the  trial  of  this  action, 
to  obtain  a  statement  of  each  and  every  fact  asked  for  in  the  notice 
of  this  motion. 

WHEREFORE,  the  defendant  asks  that  an  order  be  granted 
directing  the  attorney  for  the  plaintiff  to  serve  upon  the  attorney 
for  the  defendant  within  ten  days  after  the  service  of  the  same  a 
verified  bill  of  particulars  setting  forth  the  facts  asked  for  in  the 
paragraphs  {one  to  five,  inclusive,)  in  the  notice  of  motion  hereto 
attached. 

The  defendant  further  asks  that  the  order  stay  the  plaintiff  and 
his  attorneys  from  any  and  all  proceedings  in  this  action,  except  to 
review  or  vacate  this  order,  until  the  service  of  a  verified  bill  of 
particulars,  and  for  such  other  and  further  relief  as  to  the  court 
may  seem  proper. 

No  previous  application  for  the  relief  herein  sought  has  been 
made  to  any  court  or  judge. 

{DANIEL  BOONE.) 

Sworn  to  before  me,  this     1 
{16th)  day  of  {March,  1915.)  J 

{ARCHER  PANGBORN,) 

Kotarj  Public,  {No.  18,) 

{New  York)  County. 

*  As  to  necessity  of  alleging  ignorance  of  matters  as  to  which  particulars 
are  sought,  see  Note,  p.  457. 


Bill  of  Paeticulaes  469 

Affidavit  —  Services 

FORM  No.  179 
Affidavit  to  Secure — Action  for  Services 


SUPEEME  COUET, 
(New  York)  County. 


(JOHN  AIBD,) 

.    ^  Plaintiff, 

against 

(THE  HIGHLAND  MANUFACTUR- 
ING COMPANY,) 

Defendant. 


STATE  OF  NEW  YOEK,! 

County  oi  (New  York),      ] 

(WILLIAM  SPARROW),  being  duly  sworn,  says :  That  he  is 
the  (secretary  and  treasurer)  of  the  defendant  (company),  and 
has  been  such  since  the  (20iA)  day  of  (May,  1915),  and  is 
familiar  -with  the  facts  and  circumstances  relating  to  the  business 
of  said  (company)  during  that  period,  and  that  most  of  the  trans- 
actions relating  to  the  business  affairs  of  said  (com^pany)  during 
the  time  mentioned  took  place  under  deponent's  personal  observa- 
tion and  control ;  and  such  transactions  as  did  not  come  under  his 
personal  knowledge  or  direction  deponent  is  familiar  with  by 
reason  of  his  examination  of  the  records,  correspondence  and 
papers  of  the  said  (comparuy)  and  by  reason  of  consultations,  and 
conversations  with  the  directors  and  officers  thereof. 

That  the  complaint  was  served  on  the  defendant  on  the  (2d) 
day  of  (March,  1915),  that  the  cause  is  at  issue  by  the  service  of 
defendant's  answer  on  the  (22c?)  day  of  (March,  1915).  (State 
facts  excusing  delay  in  making  motion,  if  any.) 

Deponent  further  says  that  he  has  read  the  complaint  and  the 
answer  of  the  defendant,  and  he  believes  and  avers  that  a  bill  of 
particulars  setting  forth  the  matters  hereinafter  specified  is  neces- 
sary, and  that  unless  such  bill  of  particulars  is  furnished  by  the 
plaintiff  said  defendant  and  its  attorney  will  be  unable  to  properly 
and  adequately  prepare  for  a  trial  of  this  action. 

*  The  deponent  has  not,  nor,  as  he  is  informed  and  believes,  has 

*Ab  to  whether  allegations  showing  lack  of  knowledge  of  matters  as  to 
which  particulars  are  sought,  are  necessary,  cse  Note,  p.  457. 
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the  defendant  (cowipany)  or  any  of  its  officers  any  knowledge  or 
information  of  (any  engagement  or  employment  on  their  part  of 
the  professional  services  of  this  plaintiff),'  and  deponent  avers 
upon  information  and  belief,  that  said  (company  did  not  engage, 
employ  or  retain  the  plaintiff  for  the  purpose  set  forth  in  the  conv- 
plaint).  'That  deponent  has  not,  nor,  as  he  is  informed  and  het- 
lieves,  has  any  officer  of  the  defendant  (compamy)  any  knowledge 
or  information  as  to  (the  nature,  character  or  extent  of  services 
alleged  to  have  been  performed,,  and  which  are  stated  to  he  the 
basis  of  the  claim  set  forth  in  the  complaint) .  That  the  deponent 
has  not,  nor,  as  he  is  informed  and  believes,  has  any  officer  of  the 
defendant  (company)  any  knowledge  or  information  as  to  (a  re- 
quest having  been  made  by  the  defendant  com,pany  for  the  per- 
formance of  such  alleged  services  described  in  the  complaint),  and 
deponent  has  no  knowledge,  and  as  he  is  informed  and  believes,  the 
other  officers  of  the  defendant  (company)  have  no  knowledge  of 
(any  agreement  whatever  to  pay  the  plaintiff  the  sum  of  sixteen 
thousand  dollars  ($16,000),  or  any  sum  whatever  for  said  alleged 
services) . 

That  said  defendant  will  be  unable  to  properly  or  adequatdy 
prepare  for  trial  of  the  issue  as  to  whether  (any  engagement  or 
retainer  was  entered  into  between  the  said  defendants  and  the 
plaintiff  .for  any  services  rendered  under  said  retainer,  or  at  the 
instance  and  requsst  of  said  defendant),  unless  the  particulars 
asked  for  herein  in  relation  thereto  are  furnished,  and  unless  the  ■ 
nature  and  extent  of  the  alleged  services  rendered  are  specifically 
stated  and  the  names  of  the  officer  or  officers  of  the  defendant  com- 
pany alleged  to  have  authorized  the  performance  of  the  same,  and 
to  have  agreed  in  behalf  of  the  defendant  (company)  to  the  pay- 
ment therefor  are  furnished. 

Deponent,  therefore,  asks  that  the  plaintiff  shall  be  required  to 
furnish  to  the  defendant  the  following  particulars  and  to  specify 
therein  the  following  matters,  to  wit : 

1.  That  the  plaintiff  state  (whether  said  alleged  "  engagement, 
employment  and  retainer  "  of  the  plaintiff  by  the  defendant,  the 
Highland  Manufacturing  Company,  was  in  writing  or  oral;  if  in 
urriting,  attach  a  copy  thereof;  if  oral,  state  the  terms  thereof,  the 
time  and  place  and  the  circumstances  of  making,  with  the  nmnss 
of  the  officers  or  other  persons  who  plaintiff  claims  acted  for  or  in 
behalf  of  the  defendant  at  the  time  of  such  alleged  engagement  or 
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retainer,  under  the  terms  of  which  this  alleged  professional  service 
referred  to  was  rendered) . 

2.  That  plaintiff  fiamisli  an  itemized  statement  of  (the  profes- 
sional  services  alleged  to  have  been  rendered  between  March  1, 
1911,  and  Decevfther  31,  1914,  upon  which  said  charge  of  sixteen 
thousand  dollars  ($16,000)  is  hosed),  whicli  statement  shall  show 
ihe  precise  nature  and  character  of  ihe  service  therein  set  forth 
-with  ihe  dates  of  the  rendering  thereof. 

3.  That  the  plaintiff  state  (the  name  of  the  officer  or  officers  or 
other  persons  representing  the  defendant  at  whose  "special  irv- 
stance  and  request"  the  services  alleged  to  have  been  rendered 
between  March  1,  1911,  and  December  31,  1914,  were  performed, 
and  whether  said  request  was  in  writing,  and  if  oral,  state  the 
terms  and  time  and  place  and  circumstances  of  making) . 

4.  That  the  plaintiff  state  (the  name  of  the  officer  or  officers  or 
other  person  representing  the  defendant,  who,  it  is  alleged,  have 
agreed  to  pay  the  plaintiff  for  thi  professional  services  alleged  to 
have  been  rendered  between  those  dates). 

On  information  and  belief  that  on  the  (22d)  day  of  (March, 
1915),  a  demand  was  made  iipon  the  plaintiff's  attorney  for  the 
bill  of  particulars  specified  in  the  deanands  numbered  1  to  4  of 
the  notice  of  motion  hereto  annexed,  and  that  plaintiff  has  failed 
to  comply  with  such  demand  as  appears  by  the  affidavit  of  (George 
Morgan)  thereto  annexed. 

(WILLIAM  8PABE0W.) 

Sworn  to  before  me,  this 
(ith)    day   of    (April,    1915.) 

(ANNA  B.  KEMP,) 

Notary  Public, 

(New  York)  County. 
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FORM  No.  180 
Order  Directing  Service  of  Bill  of  Particulars 

At  a  Special  Term  of  the  Supreme  Court,  {Part  I.,)  held 
in  and  for  the  County  of  (New  York,)  at  the  County 
Court  House,  in  {the  Borough  of  M'anhattwn,  City  of 
New  York,)  on'the  {18th)  day  of  {March,  1915). 
Peesent  : 

Hon.  {LEONARD  A.  GIEGEBICH), 
Justice. 

(WILLIAM  8T0NE,) 

Plaintiff, 
against 

(MANHATTAN    PRINTING    COM- 
PANY,) 

Defendant. 

A  motion  having  been  made  by  the  defendant  herein  for  an 
order  directing  the  plaintiff  to  serve  upon  the  defendant  a  verified 
bill  of  particulars,  setting  forth  the  damages  alleged  in  the  com- 
plaint, and  showing  in  detail: 

{Insert  pa/rticulars  demanded.) 

And  the  same  having  regularly  come  on  to  be  heard, 
Now,  upon  reading  and  filing  the  said  notice  of  motion,  and  the 
affidavit  of  {Daniel  Boone,)  verified  the  {IGth)  day  of  {March, 
1915,)  in  support  of  said  motion,  and  upon  reading  and  filing  the 
affidavit  of  {Leonard  Johnson,)  verified  the  (llth)  day  of 
{March;  1915,)  in  opposition  thereto;  upon  reading  the  pleadings 
and  upon  all  the  proceedings  already  had,  and  upon  the  demand 
for  a  verified  bill  of  particulars  heretofore  served  upon  the  plain- 
tiff herein;  and  after  hearing  Mr.  {Bayard  E.  James,)  of  counsel 
for  {defendant,)  in  support  of  said  motion,  and  Mr.  {Leonard 
Johnson,)  of  counsel  for  {plaintiff,)  in  opposition  thereto,  "and 
due  deliberation  having  been  had;  on  motion  of  {Henry  A.  Bus- 
sel,)  attorney  for  {defendant,)  it  is 
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ORDERED  that  the  said  motion  be,  and  the  same  hereby  is,  in 
all  respects  granted,  except  *  *  *  (^insert  omy  modifications 
imposed  "by  the  court)    *    *    *^  and  it  is  further 

ORDERED  that  the  (plaintiff)  within  (twenty)  (20)  days 
after  the  service  upon  his  attorney  of  a  copy  of  this  order  serve 
upon  the  defendant  a  verified  bill  of  particulars  setting  forth  the 
facts  asked  for  in  paragraphs  numbered  ("'  two  "  to  "  five")  in- 
clusive, of  the  notice  of  this  motion. 

Enter, 

(L.  A.  Q.,) 

J.  S.  C. 


FORM  No.  181 
Bill  of  Particulars  —  Goods  Sold 


SUPREME  COURT 

(New  York  County). 


(WILLIAM  THOMPSON,) 

Plaintiff, 
against 

(FREDERICK  SMITH,) 

Defendant. 


Plaintiff  herein  by  his  attorney,  (William  Beilly,)  for  a  bill  of 
particulars  of  his  complaint  herein,  alleges: 

I.  That  the  account  stated  as  set  forth  in  the  first  cause  of  action 
in  said  complaint,  took  place  between  defendant  and  plaintiff's 
agent,  (Lester  Jones,)  on  or  about  the  said  (15th)  day  of  (May, 
1914,)  at  which  time  a  bill  for  (cigars,)  sold  defendant  by  plain- 
tiff prior  to  the  said  date,  amounting  to  ($100.00)  was  rendered  to 
defendant,  and  who  thereupon  paid  ($25.00)  on  account  of  the 
same. 

II.  That  the  items  amounting  to  ($100.00,)  and  set  forth  in 
(paragraph  IV.  of  the  second  cause  of  action  in)  the  complaint 
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herein  are  for  {cigars)  sold  and  delivered  by  plaintiff  to  defendant 
on  the  following  days,  in  the  following  amounts  and  agreed  prices : 

Date  Amounts  Prices 

(November  18,  1913),  (1  Package,  500  cigars). . . .     ($25  00) 
(December  12,  1913),    (1         "  "         ")....(  25  00) 

(         "         29,  1913),  (1         "  "         ")....(  25  00) 

(January     12,1914),    (1         "  "*")•.•■      (2500) 


Total ($100  00) 

.  Dated,  (May  2Wi,  1914.) 

Yours,  etc., 
(WILLIAM  KEILLY,) ' 

Attorney  for  Plaintiff, 
Office  and  Post  Office  Address, 

{No.  27  Pine  Street,) 
{New  York  City.) 
To 

{UZRA  WILLIAMS,)  Esq., 

Attorney  for  Defendant, 
{No.  15  William  Street,) 
{Borough  of  Manhattan,) 

{City  of  New  York.) 

(Verification. ) 
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Notice  of  Motion 

FORM  No.  182 
notice  of  Motion  to  Preclude  Evidence  Upon  Trial* 

SUPREME    COURT, 

{New  York)  County. 


{LOTTIE  8HAW,) 

against  Plaintiff, 

(CATHEBINE    OLNY.    and   HARRY 
OLNY,) 

Defendants. 

Sir: 

PLEASE  TAKE  ISTOTICE,  that  upon  tke  annexed  affidavit  of 
{Robert  Meadows,)  duly  verified  the  {iWh)  day  of  {July,  1916,) 
and  upon  the  order  entered  herein  on  the  {Zlst)  day  of  {May, 
1916,)  granting  defendants'  motion  for  bill  of  particulars,  and 
the  due  proof  of  due  service  of  a  copy  with  notice  of  entry  thereof, 
heretofore  filed  herein,  and  upon  all  the  papers  on  file  in  this 
action,  the  undersigned  will  move  this  court  at  Special  Term, 
{Part  I)  thereof,  to  he  held  at  the  County  Court  House,  in  {the 
Borough  of  Manhattan,  City,  County)  and  State  of  New  York, 
on  the  {21st)  day  of  {July,  1916,)  at  the  opening  of  court,  on 
that  day,  or  as  soon  thereafter  as  counsel  can  he  heard,  for  an 
order  precluding  plaintiff  from  giving  any  evidence  in  support  of 
the  allegations  or  matters  set  forth  in  the  complaint,  of  which  par- 
ticulars have  not  been  furnished  or  served  as  required  by  said 
order,  and  for  such  other  or  further  relief  as  to  the  Court  may 
seem  just  and  proper,  together  with  the  costs  of  this  motion. 

Dated,  {BrooMyn^,  New  York,  July  15,  1916.) 
Yours,  etc., 

{ROBERT  MEADOWS,) 

Attorney  for  Defendants, 
To  (861  Broadway,) 

{JULIUS  HANSEN,)  {Brooklyn,  N.  Y.) 

Attorney  for  Plaintiff. 

*  (138  App.  Div.  788,  163  App.  Div.  943,  167  App.  Div.  444.)  When  such 
an  application  is  made,  the  party  who  has  failed  to  furnish  particulars  may- 
move  to  have  his  default  opened  and  ask  leave  to  serve  his  bill  of  particulars. 
(139  'N.  Y.  Supp.  317.)  As  to  power  of  the  Court,  see  Gross  v.  Clark,  87  N.  T. 
272.  (Apparently  overlooked  in  Mason  v.  Clark,  75  App.  Div.  460.  See  also 
104  App.  Div.  20;   56  Miso.  434.) 
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FORM  No.  183 
Affidavit  on  Motion  to  Preclude  Evidence  on  Trial 


SUPREME    COURT, 
{New  York)  Comity. 


{LOTTIE  SHAW,) 

Plaintiff, 
against 

{CATHERINE  OLNY)  and  {HABBY 
OLNY,) 

Defendants. 


STATE  OF  NEW  YORK,  1 
County  of  {New  York,)     J^*-' 

{BOBEBT  MEADOWS,)  being  duly  sworn,  deposes  and  says: 
I  am  the  attorney  for  the  defendants  herein.  This  affidavit  is 
based  upon  information  and  belief,  the  source  of  which  is  the 
papers  on  file  in  this  action  and  the  records  and  report  with  refer- 
ence to  the  same  kept  in  the  offices  of  the  attorney  for  the  defend- 
ants herein.  This  action  is  brought  to  recover  damages  for  {injury 
to  plaintiff  caused  hy  the  alleged  negligence  of  the  defendants). 

After  joinder  of  issue  and  on  the  {27th)  day  of  {Octoler,  1915,) 
a  demand  for  a  Bill  of  Particulars  was  served  upon  the  plaintiff's 
attorney.  The  demand  was  not  complied  with,  and  the  defendants 
moved  this  Court  at  Special  Term  for  an  order  directing  the 
plaintiff  to  serve  the  said  Bill  of  Particulars,  which  motion  was 
duly  granted  and  the  order  signed  and  entered  on  the  {Blst)  day 
of  {May,  1916,)  a  copy  of  the  said  order  with  notice  of  entry 
thereof  was  served  on  {Julius  Hansen,)  Esq.,  plaintiff's  attorney, 
on  the  {3d)  day  of  {June,  1916,)  as  appears  by  his  written- admis- 
sion of  service  already  on  file  with  the  papers  in  this  action,  (or 
hereto  annexed).  By  the  terms  of  said  order  the  Bill  of  Par- 
ticulars should  have  been  served  on  the  defendants'  attorney  on 
the  {IBth)  day  of  {June,  1916,)  but  no  Bill  of  Particulars  has 
been  served  upon  or  received  by  the  attorney  for  the  defendants 
and  said  {Julius  Hansen,)  attorney  for  the  plaintiff,  has  wholly 
failed  to  comply  with  the  terms  of  said  order,  and  more  than  {ten) 
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days  have  elapsed  since  the  service  of  said  order  and  notice  of 
entry,  and  he  is  now  in  default  of  service  thereof. 

Deponent  therefore  asks  for  an  order  precluding  plaintiff  from 
giving  any  evidence  in  support  of  the  allegations  and  matters  set 
forth  in  the  complaint  of  which  particulars  have  not  been  fur- 
nished or  served  as  required  by  the  said  order. 

ISTo  other  or  similar  application  has  laeen  made  to  any  court  or 
judge  for  the  order  herein  sought. 

(ROBERT  MEADOWS.) 

Sworn  to  before  me,  this      1 
(Uth)  day  of  (July,  1916.)  J 

(JOHN  JAY,) 

Notary  Public, 

(Kings)  County. 


DEPOSITIONS 


Where,  upon  a  motion  for  a  commission  to  examine  a  non- 
resident witness,  the  allegations  of  the  moving  affidavits  concern- 
ing the  residence  of  the  witness  and  his  absence  from  this  State 
are  upon  information  and  belief,  the  sources  of  such  iaformation 
and  the  grounds  of  such  belief  must  be  stated,  and  the  reasons 
given  why  the  affidavit  of  a  person  having  personal  knowledge  of 
the  matter  is  not  produced ;  and,  if  the  affidavit  is  made  by  the 
attorney  for  the  moving  party,  the  reason  must  be  given  why  such 
affidavit  was  not  made  by  the  party  himself. 


FORM  No.  184 

Notice  of  Motion  for  Commission  Upon  Interrogatories 

SUPEEME  COURT, 
{New  York)  County. 


{THOMAS  LAWSON,) 

Plaintiff, 
against 

(WILLIAM  WILSON,) 

Defendant. 

Sirs: 

PLEASE  TAKE  IS^OTICE  that  upon  the  annexed  affidavit  of 
(Theodore  Tilden,)  verified  the  (llth)  day  of  (March,  1915,) 
and  on  the  pleadings  and  all  proceedings  had  herein,  a  Siotion 
will  be  made  at  Special  Term,  (Part  I)  of  the  Supreme  Court, 
to  be  held  at  the  County  Court  House  in  (the  Borough  of  Man- 
hattan, City  of  New  Yorh,)  on  the  (22d)  day  of  (March,  1915,) 
at  (10:30)  a.  m.,  or  as  soon  thereafter  as  counsel  can  be  heard, 
that  a  commission  issue  in  this  action  directed  to  (Ballard  Young) 
of  the  City  of  (Chicago,)  State  of  (Illinois,)  or  to  some  other 
competent  person  to  be  therein  named  to  examine  under  oath  on 
interrogatories  thereto  to  be  annexed,  in  which  the  defendant 
shall  be  at  liberty  to  join  (William  Ransom)  of  the  City  of 

[478] 
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(Chicago,)  State  of  {Illinois,)  a  witness  on  behalf  of  the  plain- 
tiff, and  that  the  trial  of  this  action  be  stayed  until  the  return  of 
said  commission,  and  for  such  other  and  further  relief  as  to  the 
Court  may  seem  proper. 
Dated,  (New  York,  Mm-ch  17,  1915.) 

(TILDEN  &  JAMES,) 
Attorneys  for  (Plaintiff,) 

19  Liberty  Street, 
(Borough  of  Manhattan,) 
•    (City  of  New  YorTc.) 
To 

(CABRUTH  &  HENDERSON,) 
Attorneys  for  Defendant, 
(15  William  Street,) 
(New  York  City.) 


FORM  No.  185 


Affidavit  on  Application  for  Commission  to  Take  Deposition  on 
Interrogatories 
SUPEEME  COURT, 

(New  York)  County. 

(THOMAS  LAWSON,) 

Plaintiff, 
against 

(WILLIAM  WILSON,) 

Defendant. 

STATE  OF  NEW  YORK,  ] 
County  of  (New  York),      ] 

(THEODORE  TILDEN,)  being  duly  sworn,  says: 

That  he  is  one  of  the  attorneys  for  the  plaintiff  herein. 

That  this  action  is  brought  (to  recover  damages  for  personal 
injuries  received  by  the  plaintiff  hy  reason  of  the  negligence  of  the 
defendant  and  his  agents),  and  issue  was  joined  herein  on  the 
(IQth)  day  of  (March,  1914),  by  the  service  of  the  defendant's 
answer  to  the  (amended)  complaint. 

[State  status  of  case  e.  g.  at  issue;   on  calendar,  &c.] 
16 
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That  (William  Bansortv),  who  resides  at  No.  (758  Drexel 
Boulevard) ,  in  the  (City  of  Chicago,)  in  the  State  of  (Illinois),  is 
as  deponent  verily  believes,  a  necessary  and  material  witness  upon 
the  trial  of  this  action  on  the  question  of  (the  nature  and  extent  of 
the  injuries  received  hy  the  pla/intiff  and  the  time  during  which 
he  luas  confined  to  his  bed  and  receiving  medical  amd  surgical 
treatment,)  because  (saAd  Ransom  was  the  only  physician  who 
attended  the  plaintiff  at  the  time  he  received  said  injuries,  and 
who  examined  and  treated  him  for  said  injuries) ,  and  without  his 
testimony  it  will  be  impossible  to  prove  (the  nature  and  extent  of 
said  injuries  and  their  permanent  effect  on  the  physical  condition 
of  the  plaintiff). 

That,  as  deponent  is  informed  and  believes,  the  said  (Williami 
Ransom)  is  not  within  the  State  of  New  York,  but  is  in  (the  City 
of  Chicago,)  in  the  State  of  (Illinois),  and  is  (a  practicing  phyd- 
cian  in  that  city),  and  cannot  therefore  be  produced  as  a  witness 
upon  the  trial  of  this  action.  The  sources  of  deponent's  informa- 
tion and  the  grounds  of  his  belief  are  as  follows:  Deponent  has 
(corresponded  with  said  Ransom,  and  has  received  several  letters 
written  by  him,  dated  at  758  Drexel  Boulevard,  Chicago,  Illinois, 
inclosed  in  envelopes  post^marked  Chicago,  Illinois,  copies  of  which 
are  hereto  attached,  in  which  letters  said  Ransom  states  that  he  has 
leased  a  house  at  758  Drexel  Boulevard  in  that  city,  where  he  is 
engaged  in  the  practice  of  medicine,  and  that  he  intends  to  malce 
his  permanent  residence  in  said  city). 

That  defendant  resides  at  (the  Hotel  Majestic,  in  the  Borough 
of  Manhattan,  City  of  New  York),  and  his  attorneys  in  this  action 
are  (Carruth  &  Henderson) ,  Esqs.,  whose  office  is  at  (15  William 
street,  in  the  Borough  of  Manhattan,  City  of  New  York). 

No  previous  application  for  this  or  any  similar  relief  has  been 
made. 

(THEODORE  TILDEN.) 

Sworn  to  before  me,  this         1 
(11th)  di&y  of  (March,  1915).  J 

(PATRICK  KEENAN,) 

Notary  Public, 

(New  York)  County. 
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FORM  No.  186 

Order  for  Issuance  of  Commission 

At  a  Special  Term,  {Part  I),  of  the  Supreme  Court  of 
the  iState  of  JSTew  York,  held  in  and  for  the  County  of 
(New  York),  at  the  County  Court  House,  in  (the 
Borough  of  Manhattan^  City  of  Neiv  YorJe),  on  the 
(28^^)  day  of  (March,  1915). 
Present  : 

'Kon.  (LEONARD  A.  GIEGERICH,) 

Justice. 

(THOMAS  LAW.80N,) 

Plaintiff, 
against 

(WILLIAM  WILSON,) 

Defendant. 


On  reading  and  filing  the  affidavit  of  (Theodore  Tilden),  veri- 
fied the  (17th)  day  of  (March,  1915),  and  the  notice  of  motion 
for  a  commission  to  take  the  deposition  of  (William,  Ransom) 
herein  on  written  interrogatories,  with  proof  of  due  and  timely 
service  of  each  upon  the  attorneys  for  the  defendant,  after  hearing 
(Henry  James),  Esq.,  on  hehalf  of  said  motion,  and  no  one  ap- 
pearing in  opposition  thereto,  and  after  due  deliberation,  now,  on 
motion  of  (Tilden  &  James),  attorneys  for  (plaintiff),  it  is 

ORDERED  that  a  commission  issue  in  this  action  directed  to 
(Ballard  Young)  of  (the  City  of  Chicago,  Illinois),  to  examine 
under  oath  on  interrogatoriesi  to  be  thereto  annexed  ( William.  Ran- 
som of  said  City  of  Chicago),  a  witness  on  behalf  of  the  plaintiff, 
and  that  the  defendant  be  at  liberty  to  join  in  said  commission ; 
and  it  is  further 

ORDERED  that  ten  dollars  costs  of  this  motion  abide  the  event 
lof  the  action. 

Enter: 

(L.  A.  a.,) 
J.  s.  c. 

Costs  of  commission,  at  discretion  of  Court,  must  be  provided 
for  in  order. 
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FORM  No.  187 
Endorsement  Upon  Proposed  Interrogatories 
SUPKEME  COURT, 


{New  York)  County. 


(THOMAS  LAW  SON,) 

Plaintiff, 

vs. 

(WILLIAM  WILSON,) 

Defendant. 


PLEASE  TAKE  NOTICE  that  annexed  hereto  are  the  inter- 
rogatories to  be  addressed  to  (William  Ransom,,)  a  witness  on 
behalf  of  the  (plaintiff)  and  to  ,be  annexed  to  the  commission 
allowed  herein  by  and  order  of  this  court  made  and  entered  on  the 
(28th)  day  of  (March,  1915.) 

Dated,  (Nm)  York,  March  BOth,  1915.) 

Yours,  etc., 
(TILDEN  &  JAMES,) 
.  Attorneys  for  (Plaintiff,) 
(19  Liberty  Street,) 
(City  of  New  York.) 
To 

(CABRUTH  &  HENDERSON,) 
Attorneys  for  (Defendant,) 
(15  William  Street,) 
(New  York  City.) 
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FORM  -No.  188 
Form  of  Interrogatories 
SUPEEME  COURT, 
(New  York)  County. 

(THOMAS  LAW80N,) 

.    ^  Plaintiff, 

against  ' 

(WILLIAM  WILSON,) 

Defendant. 

Interrogatories  to  be  administered  to  (William  Ransom,)  of 
(Chicago,  Illinois,)  to  be  examined  under  the  annexed  commission 
on  behalf  of  the  (plaintijf) : 

1.  What  is  your  name,  age,  occupation  or  profession,  and  place 
of  residence? 

2.  How  long  have  you  been  engaged  in  such  occupation  or  pro- 
fession? (Add  question  showing  experience  as  a  physician  and 
surgeon) . 

3.  Did  you  (treat  Thomas  Lawson,  the  plaintiff  in  this  actvon, 
for  injuries  received  hy  him  on  or  aboid  January  2,  1913  ?  If  so 
describe  said  injuries  and  sadd  Lawson  s  physical  condition  when 
you  were  called  to  attend  him). 

4.  State  in  a  general  way  (how  long  your-  treatment  of  said 
Lawson  continued,  and  in  what  your  treatment  consisted,  how  long 
he  was  confined  to  his  bed  by  reason  of  said  injuries,  amd  what 
permanent  injuries,  if  any,  he  received  at  that  time.  If  said 
injuries  have  produced  any  effect  that  is  permanent  or  likely  to< 
become  permanent  on  the  physical  condition  of  said  Lawson, 
describe  the  same  fully). 

5.  What  is  the  reasonable  value  (of  the  services  rendered  by 
you  in  the  treatment  of  said  Lawson  for  said  injuries)  ? 

6.  Do  you  know  of  anything  concerning  the  matters  in  question 
that  may  tend  to  the  benefit  and  advantage  of  the  (plaintiff)  ?  If 
you  do,  state  the  same  fully  and  at  length,  as  if  you  had  been  par- 
ticularly interrogated  concerning  the  same. 

(TILDEN  &  JAMES,)   . 

Attorney  for  (Plaintiff,) 

(19  Liberty)  Street, 
(Borough  of  Manhattan, 
City  of  New  York.) 
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FORIE  No.  189 

Notice  of  Settlement  of  Interrogatories* 
SUPEEME  COURT, 

(New  Yorh)  County. 


(THOMAS  LAW  SON,) 

Plaintiff, 
against 

(WILLIAM  WILSON,) 

Defendant. 


Sirs: 

PLEASE  TAKE  NOTICE  that  the  proposed  interrogatories 
and  (cross-interrogatories)  to  be  addressed  to  (Williaim  Ransom) 
of  the  City  of  (Chicago,)  State  of  (Illinois,)  a  witness  in  behalf 
of  the  (plaintiff,)  to  be  annexed  to  the  commission  allowed  by  order 
of  this  court,  made  and  entered  on  the  (28i/i)  day  of  (March, 
1915,)  will  be  presented  to  Honorable  (Edward  R.  Finch,)  a 
Justice  of  this  Court,  at  his  Chambers  in  the  County  Court  House 
in  the  (Borough  of  Manhattan,  City  of  New  Yorh,)  on  the  (V2th) 
day  of  (April,  1915,)  for  settlement. 

Dated,  (New  York,  April  6,  1915.) 

Yours,  etc., 
(TILDEN  &  JAMES,) 

Attorneys  for  Plaintiff, 
(19  Liberty  Street,^ 
(New  Yorh  Gity.) 
To 

(CARRUTH  &  HENDERSON,) 
Attorneys  for  Defendant, 
(15  William  Street,) 
(New  Yorh  City.) 

*  Should  be  served  two  days  after  cross-interrogatories  liave  been  served 
before  the  time  to  serve  same  has  expired  and  the  day  for  which  the  inter- 
rogatories are  noticed  for  settlement  should  not  be  less  than  two  nor  more 
than  ten  days  later  than  the  notice  of  settlement.  If  neither  party  serves  a 
notice  of  settlement  within  the  time  limited  therefor,  the  interrogatories  and 
oross-interrogatories  will  be  deemed  settled  as  served  and  will  be  so  allowed 
v/ithout  notice. 
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The  internogatories  are  usually  settled  by  au  indorsement  on 
the  back  initialed  by  the  judge  as  follows : 

"  The  within  interrogatories  and  cross-interrogatories  are  hereby 
allowed  and  ordered  annexed  to  the  commission." 


FORM  No.  190 
Commission  to  Take  Tes>timony 

THE  PEOPLE  OF  THE  STATE  OE  NEW  YORK: 
To  (Ballard  Young),  Esq., 

{Auditorium  Building). 

{Chicago,  Illinois)  : 

KNOW  YE,  that  we,  with  full  faith  in  your  prudence  and  com- 
petency, have  appointed  you  commissioner,  and  by  these  presents 
do  authorize  you  to  examine  {William  Ransom,)  of  {the  city  of 
Chicago,  State  of  Illinois),  as  witness  in  an  action  pending  in  the 
Supreme  Court  of  the  State  of  New  York,  {New  York)  County 
in  which  {Thomas  Lawson)  is  plaintiff  and  {William  Wilson)  is 
defendant  on  the  part  of  the  {plaintiff)  on  oath,  upon  the  inter- 
rogatories annexed  to  this  commission,  and  to  take  and  certify  the 
depositions  of  the  witness  and  return  the  same  and  the  commission 
according  to  the  directions  given  in  or  with  the  commission,  and 
hereunto  annexed. 

The  commission  when  executed  is  to  be  returned  to  the  clerk  of 
the  Supreme  Court,  of  the  State  of  New  York,  County  of  {New 
York),  at  his  office  in  {the  Borough  of  Manhattan,  City  of  New 
York). 

WITNESS,  Honorable  {Leonard  A.  Giegerich),  one  of  the 
justices  of  said  court,  at  {the  City  of  New  York),  the  {18th) 
day  of  {April),  one  thousand  nine  hundred  and  {fifteen). 

Cle9-k. 

Here  must  follow  §§  901  and  902  of  the  Code  of  Civil 
Procedure  containing  directions  for  the  execution  of  the  Com- 
mission. Additional  instructions  to  the  Commissioner  should  also 
be  appended.  Printed  blanks  containing  these  directions  and  in- 
structions are  always  used  for  this  purpose. 
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FORM  No.  191 

Consent  to  Issue  Commission  —  Interrogatories  Framed  in  Foreign 

Language 
SUPEEME  COURT, 

(New  York)  County. 


(EUGENE  W.  MENDEL  and 
EMANUEL  V.  BENDER, 
copartners,  doing  business  in  the 
name  of  MENDEL  &  COM- 
PANY,) 

Plaintiffs, 
against 

(CARL  CARLSON,) 

Defendant. 


IT  IS  HEREBY  STIPULATED  AND  AGREED  that  the 
testimony  of  (Carl  Carlson,  and  of  Adam  Adamson  ami  Robert 
Robertson,)  witnesses  for  the  (defendant,)  all  of  whom  reside  at 
(Mannheim,  Oermany,)  may  be  taken  before  the  (United  States 
Consul  at  Mannheim,  Germany,)  upon  certain  interrogatories  and 
cross-interrogatories  proposed  respectively  by  the  (defendant  and 
plaintiffs,)  and  settled  by  consent  of  the  parties. 

It  is  further  stipulated  that  the  said  testimony  may  be  taken 
by  the  said  ( United  States  Consul)  at  such  time  and  place  as  he 
may  appoint  upon  notice  (only  to  the  witnesses,)  and  the  questions 
contained  in  such  interrogatories  and  cross-interrogatories  and  the 
answers  of  the  witnesses  thereto,  may  be  taken  down  either  in 
writing  by  the  said  (Consul  or  by  some  .one  whom,  he  mmj  appoint 
for  that  purpose,  or  may  be  taken  down  in  shorthand  in  the 
presence  of  the  said  Consul  by  a  stenographer  and  may  be  tramr 
scribed  from  the  stenographic  notes  so  taken  amd  a  typewritten 
copy  made  thereof). 

It  is  further  stipulated  and  agreed  that  the  said  ( United  States 
Con.sul  at  Mannheim)  may  administer  the  oath  to  the  said  wit- 
nesses and  may  take  and  certify  the  depositions  of  the  said  wit- 
nesses and  may  return  the  said  deposition  by  (mail)  to  the  Clerk 
of  (the  Supreme  Court,  County  Cov/rt  House,  Borough  of  Manr 
hattan.  New  York  City). 
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It  is  further  stipulated  that  all  the  objectibas  to  the  questions 
contained  in  the  said  interrogatories  and  cross-interrogatories  or 
the  answers  thereto  shall  be  made  only  at  the  time  of  the  trial 
of  the  above  actfon,  but  no  objection  shall  be  made  to  the  manner 
of  the  issuance  of  the  commission  or  the  return  thereof. 

It  is  further  stipulated  that  the  annexed  interrogatories  are 
settled  as  between  the  parties  hereto  and  that  an  order  settling 
the  same  as  well  as  an  order  authorizing  the  taking  of  the  said 
depositions  may  be  entered  by  either  of  the  parties  hereto  upon 
this  stipulation  without  notice. 

It  is  further  stipulated  that  the  interrogatories  and  cross-inter- 
rogatories hereto  annexed  together  with  the  order  authorizing 
the  taking  of  these  depositions  or  copies  thereof  may  be  sent  by 
mail  to  the  said  (United  States  Consul  at  Mannheim^  Germany^) 
by  the  attorney  for  the  (defendant,)  and  may  be  returned  by 
the  said  (United  States  Consul  at  Mannheim,  Germany,)  by 
(mail)  to  the  Clerk  of  the  (Supreme  Court,  County  Court  House, 
Borough  of  Manhattan,  New  York  City). 

It  is  further  stipulated  that  the  interrogatories  and  crossi-inter- 
rogatories  to  be  put  to  (Adam  Adamson  and  Robert  Bohertson) 
may  be  framed  (in  both  the  English  and  Swedish  languages; 
that  only  the  interrogatories  framed  in  the  Swedish  language 
be  put  to  the  said  witnesses,  Adam  Adamson,  and  Robert  Robert- 
son, and  that  their  ansivers  be  taken  and  the  certificates  be  made 
out  in  the  same  languages) . 

It  is  further  stipulated  that  the  (defendant,  Carl  Carlson,,) 
shall  pay  any  expenses  to  which  the  (plaintiffs)  may  be  put  to 
in  procuring  the  cross^nterrogatories  addressed  to  the  said  wit- 
nesses in  their  behalf  to  be  translated  and  any  additional  expense 
of  interpretation  or  translation  made  necessary  by  the  fact  that 
the  interrogatories  to  these  said  witnesses  are  framed  amd 
answered  in  the  Swedish  language. 

Dated,  (New  York,  March  3,  1915.) 

(WARNER  RODMAN,) 

Attorneys  for  (plaintiffs,) 
(FREDERIC  H.  COWSON,) 

Attorney  for  (defendant.) 
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rOIlM  No.  192 
Affidavit  on  Application  for  Commission 


SUPKEME  COURT, 

{New  York)  County. 


(EUGENE  W.  MENDEL  and 
EMANUEL  V.  BENDEL, 
copartners,  doing  business  in  the 
name  of  MENDEL  &  COM- 
PANY,) 

Plaintiffs, 
against 

{CAEL  CARLSON,) 

■  Defendant. 


STATE  OF  NEW  YORK,  \ 

Qowaij  oi  {New  York),      J 

{FREDERIC  H.  COW  SON,)  being  duly  sworn,  says,  that  he 
is  attorney  in  the  above  action  for  {Carl  Carlson,)  the  above 
named  {defendant.) 

That  the  above  entitled  action  is  brought  to  recover  damages 
in  the  sum  of  ($6,650)  for  {the  alleged  breach  of  three  contracts 
for  the  sale  of  merchandise;)  that  this  action  vpas  begun  by  the 
service  of  a  summons  and  complaint  on  the  {defendant)  on 
(February  17,  1914.)  Defendant's  answer  was  served  on  (April 
11,  1914,)  and  plaintiffs  served  a  reply  to  defendant's  counter- 
claim contained  therein  on  (April  20,  1914,)  whereupon  the 
action  became  at  issue.  It  was  noticed  for  trial  for  the  (May) 
Term  (1914,)  and  appeared  on  the  (Call  Calendar  for  February, 
1915,  and  plaintiffs'  attorneys  served  notice  on  deponent  that 
the  case  would  be  placed  on  the  Calendar  of  Causes  ready  for 
trial.  Deponent  opposed  the  placing  of  the  cause  on  the  February 
"Ready"  Calendar)  as  deponent  desired. to  take  (defendant's) 
deposition  and  the  case  was,  at  deponent's  recjuest,  placed  on  the 
(March  "  Ready  ")  Calendar  where  it  now  stands  awaiting  trial. 

That  deponent  desires  to  take  the  testimony  of  (the  defendant. 
Coirl  Carlson,)   and  of   (two  of  his  employees,  to  wit:     Adam 
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Adamson  and  Robert  Robertson,)  upon  written  interrogatories  to 
be  addressed  to  the  said  witnesses;  upon  information  and  belief, 
tliat  the  said  witnesses  are  subjects  of  {Germaruy)  and  are  all 
without  the  State  of  New  York  and  reside  at  {Mannheim,  Ger- 
many.) where  {the  defendant's  mills  are  located;)  that  because  of 
(the  European  war  it  will  be  impossible  for  the  said  witnesses  to 
attend  upon  the  trial  of  this  action;)  that  the  testtimony  of  the 
said  witnesses  is  material  and  necessary  for  {the  defence)  of  the 
above  entitled  action,  and  the  {defendant)  cannot  safely  proceed 
to  trial  without  this  testimony,  as  the  {defendant,  Carl  Carlson, 
had  conferences  at  Bad  Nauheim  and  Mannheim,  Germany,  and 
in  the  City  of  New  Yorh  with  Emanuel  V.  Bender,  one  of  the 
plaintiffs,  concerning  the  contracts  for  breach  of  which  this  action 
is  brought  by  the  plaintiffs;)  that  deponent  is  informed  by  the 
{defendant)  and  verily  believes  that  the  witnesses  {Adam  Ada/nv- 
son  and  Robert  Robertson  loere  present  at  one  or  more  conver- 
sations between  the  said  Carl  Carlson  and  the  said  Emanuel  V. 
Bender,  which  tooh  place  in  the  defendant's  factory  at  Mann- 
heim, Germany,  and  that  the  defendant  Carl  Carlson  was  the 
only  person  present  who  could  testify  for  the  defendant  as  to  one 
or  more  conversations  which  took  pkice  in  New  Yorlc  in  the  early 
part  of  1914). 

Deponent  expects  to  show  that  {at  the  conversations  at  Mann- 
heim, Germany,  the  plaintiffs  cancelled  one  of  the  contracts  for 
which  da/mage  is  now  sought,)  and  that  {in  the  subsequent  con- 
versations had  in  New  York,  extensions  of  time  to  deliver  the 
said  goods  were  granted  by  the  plaintiffs  to  the  defendant). 

That  the  source  of  deponent's  information  and  the  grounds  for 
his  belief,  as  to  the  fact  that  the  said  witnesses  are  without  the 
State  of  New  York  and  as  to  the  nature  and  materiality  of  the 
testimony  of  the  said  witnesses  are  communications  made  by  the 
{defendant). 

That  this  affidavit  is  made  by  deponent  and  not  by  the  defend- 
ant because  the  defendant  is  at  {Mannheim,  Germany;)  that 
deponent  expected  the  said  {defendant)  to  be  present  at  the  trial 
of  this  action  but  has  been  advised  {within  the  last  two  weeks) 
that  because  of  {the  war)  the  {defendant)  will  be  unable  to 
attend  such  trial,  and  deponent  is  unable  to  secure  {defendant's) 
affidavit  in  time  to  have  the  deposition  taken  and  returned  prior 
to  the  time  when  this  case  will  be  reached  for  trial. 
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Deponent  further  says  that  he  is  the  attorney  retained  by  the 
defendant  to  defend  this  action  and  has  an  office  at  (32  Nassau 
Street,  Borough  of  Manhattan,  City  of  New  York);  and  that 
defendant  has  fully  and  fairly  stated  the  facts  of  the  case  to 
deponent  and  that,  after  such  statement,  deponent  verily  believes 
and  has  so  advised  defendant  that  he  has  a  good  and  substantial 
defense  upon  the  merits  to  the  cause  of  actfon  set  forth  in  the 
complaint;  and  that  defendant  intends  to  defend  this  action  in 
good  faith. 

(That  the  consent  of  the  plaintiff's  attorneys  to  an  order  author- 
izing the  direction  of  a  commission  appears  upon  the  said  order 
hereto  annexed.)  That  the  testimony  of  the  above  named  wit- 
nesses will  be  used  by  deponent  upon  the  trial  of  the  above  action. 

That  no  previous  application  has  been  made  for  the  relief 
hereby  sought. 

WHEREFOEE,  deponent  asks  that  an  order  be  made  direct- 
ing that  a  commission  issue  to  (William  C.  Tiedeman,  the  Ameri- 
can Consul  at  Mannheim,,  Germany,  a  person  agreed  upon  by 
the  parties  hereto,)  to  take  the  testimony  of  the  said  (Carl  Carl- 
son, Adam  Adamson  and  Robert  Robertson,)  under  oath,  at 
(Mannheim,  Germany,)  and  to  certify  the  depositions  of  the  said 
witnesses  and  to  return  the  same  pursuant  to  the  directions  to 
be  contained  in  the  commission,  and  for  such  other  and  further 
relief  as  may  be  proper  in  the  circumstances. 

(FREDERICK  H.  COW  SON.) 

Sworn  to  before  me,  this  "1 
(Srd)  day  of  (Ma/rch,  1915.)  J 

(JOSEPH  MA8TEN,) 
!N"otary  Public, 

(New  Yorh)  County,  No.  (76). 
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FORM  No.  193 

Order  for  an  Open  Commission  (Upon  Consent) 

At  a  Surrogate's  Court  held  in  and  for  the  County 
of  New  York,  at  the  {Hall  of  Records)  in  the 
(Borough  of  Manhattan,  City  of  New  York,) 
on  the  (18th)  day  of  (March,  1913.) 
Peesest  : 

Hon.  (ROBERT  LUDLOW  FOWLER,) 

Surrogate. 

In  the  Matter   of 

(Proving  the  last  Will  and  Testament) 

of 

(JOHN  C.  MARVIN,) 

Deceased. 


OlSr  BEADING  AND  FILING  the  affidavit  of  (Daniel  Wirm,) 
verified  (March  5,  1913,)  whereby  it  is  made  to  appear  to  the 
satisfaction  of  the  Surrogate  that  the  said  applicant  is  a  party 
to  this  proceeding;  that  he  has  filed  (an  answer  contesting  pro- 
hate)  and  that  issues  of  fact  are  raised  by  the  pleadings  to  be 
tried  in  this  Court;  that  the  testimony  of  certain  persons  as 
witnesses  upon  the  trial  of  said  issues  is  material  and  necessary 
to  said  applicant  and  that  said  persons  are  material  and  necessary 
witnesses  to  support  the  issues  presented  by  (his  said  answer;) 
that  said  persons  are  not  within  this  State  and  are  not  residents 
nf  this  State  but  reside  at  (Manchester,  Vermont;  Boston,  Mass.; 
Providence,  R.  I.,  and  Paterson,  N.  J.;)  that  none  of  the  parties 
to  this  proceeding  is  an  infant  or  the  committee  of  a  person 
judicially  declared  to  be  incapable  of  managing  his  affairs  for  any 
reason;  that  the  citation  herein  was  returnable  on  (October  30, 
1912,)  and  that  notice  of  application  for  this  order  has  been 
waived  by  each  party  to  the  proceeding  who  has  appeared  thereon. 

On  motion  of  (Graham  &  Lambert,  Parsons  &  Parsons, 
Frederich  W.  Garfield  and  James  Meyers.)  attorneys  for  (the 
contestants,)  and  no  one  opposing, 

OKDERED,  that  an  open  commission  issue  in  this  proceeding 
directed  to  (Edward  Wilson,)  a  person  mutually  agreed  upon  by 
the  parties,  authorizing  him  to  examine  on  oath  any  witness  who 
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may  be  produced  before  him  without  the  State  of  New  York  but 
in  the  United  States  by  any  party  on  or  before  the  {20th)  day  of 
(April,  1913,)  upon  oral  questions  to  be  put  to  such  witnesses 
when  produced,  to  take  and  certify  the  deposition  of  each  witness 
so  examined  and  to  return  the  same,  and  the  commission,  immedi- 
ately after  the  expiration  of  the  time  limited  for  the  prpduetion 
of  witnesses,'  according  to  the  directions  given  in  said  commission, 
but  the  said  (applicant)  shall  not  be  so  examined  in  his  own  behalf 
except  by  consent  of  the  parties.  And  it  appearing  that  said 
commissioner  is  a  duly  qualified  stenographer  he  is  directed  to 
take  such  depositions  by  questions  and  answers,  word  for  word, 
and  to  that  end  may  take  the  testimony  of  witnesses  in  short- 
hand and  transcribe  or  print  his  notes.  That  said  commission 
with  the  depositions  taken  thereunder  and  a  certified  copy  of  this 
order  annexed,  shall  be  returned  (in  person)  by  said  commissioner 
to  the  Clerk  of  the  (Surrogate's)  Court  at  (New  York  City, 
N.  Y.) 

FUETHEE  OEDEEED  that  (five)  days'  written  notice  of  the 
time  and  place  of  taking  depositions  under  said  commission, 
specifying  the  names  of  witnesses  to  be  examined  and  the  person 
before  whom  the  depositions  will  be  taken,  be  served  unless  such 
notice  be  waived  as  to  any  witness  and  if  waived  the  deposition 
of  such  witness  may  be  so  taken  without  notice  given ;  and,  all 
consenting  thereto  it  is 

FUETHEE  OEDEEED  that  all  objections  to  the  competency 
or  credibility  of  the  witnesses  so  to  be  examined  or  to  the  rele- 
vancy or  substantial  competency  of  questions  put  to  or  answers 
given  by  such  witnesses  shall  be  made  at  the  time  of  taking  such 
depositions  and  shall  be  noted  on  the  face  of  the  depositions; 
and  unless  so  done  such  objections  shall  be  deemed  to  have  been 
waived. 

(ROBERT  LUDLOW  FOWLER,) 

Surrogate. 
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IN'otice  of  application  for  the  foregoing  order  is  waived  and 
the  appointment  of  {Edward  A.  Wilson)  as  commissioner  is 
agreed  to,  and  the  making  of  the  foregoing  order  is  hereby  con- 
sented to. 

{FREDERICK  H.  COWPEN,) 
Attorney  for  {JOHN  H.  BARRETT,) 

{Proponent,) 
{ALLEN  &  SLATER,) 
Attorneys  for  {Fidelity  Trust  Co.,) 

{Legatee.) 
{JAMES  MEYERS,) 
Attorney  for  {E.  E.  MARVIN  et  al,) 

{Contestants.) 


FORM  No.  194 


Order  for  Commission  on  Consent  —  Interrogatories  in  Foreign 

Language 

At  a  Special  Term  of  the  Supreme  Court,  Part  (// ) 
thereof,  held  in  and  for  the  County  of  {New 
York)  Bit  the  County  Court  House  in  {the 
Borough  of  Manhattan,  City  of  New  York)  on 
the  {5th)  day  of  {March,  1915.) 
Peesent  : 

Hon.  {DANIEL  F.  COIIALAN,) 

Justice. 


{EUGENE  MENDEL  and  EMANUEL 
BENDER,  co-partners,  doing  business 
in  the  name  of  MENDEL  &  COM- 
PANY,) 

Plaintiffs, 
against 

{CARL  CARLSON,) 

Defendant. 


On  reading  and  filing  the  affidavit  of  {Frederick  H.  Cowson,) 
verified  {March  3,  1915,)  and  the  stipulation  of  the  attorney  for 
the  {plaintiffs)  to  the  above-entitled  action,  dated  {March  3, 
1916,)    and  it  appearing  that  the  foregoing  action  is  pending  in 
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this  Court  and  that  an  issue  of  fact  has  been  joined  therein;  and 
that  the  testimony  of  the  (defenidant,  Carl  Carlson,)  and  of  {Adam 
Adamson  and  Robert  Bohertsouj)  witnesses  for  the  {defendant,) 
is  material  to  the  defense  of  the  said  action,  and  that  the  said 
witnesses  are  not  within  the  State  of  H&w  York  and  are  at 
{StocJcholm,  Sweden,)  and  the  parties  hereto  having  consented 
by  the  stipulation  above  mentioned,  to  the  taking  of  the  deposi- 
tion of  the  said  defendant  upon  written  interrogatories  and  cross- 
interrogatories  to  be  annexed  to  the  commission,  it  is,  pursuant 
to  the  said  stipulation  and  on  motion  of  {Frederick  H.  Gowson,) 
attorney  for  the  said  {defendant,)  hereby 

ORDERED,  that  a  commission  issue  in  this  action  directed  to 
{Ernest  L.  Harris,)  United  States  Consul  at  {Stockholm,  Sweden,) 
a  person  mutually  agreed  upon  by  the  parties  hereto  to  examine 
under  oath  upon  interrogatories  to  be  annexed  thereto,  {Carl 
Carlson,  Adam  Adamson  and  Robert  Robertson,)  all  of  {Stock- 
holm, Sweden,)  witnesses  on  behalf  of  the  {defendant,)  and  to 
take  and  certify  the  depositions  of  the  said  witnesses  so  examined 
and  to  return  the  same  with  the  commission  and  a  certified  copy 
of  this  order  annexed,  pursuant  to  the  directions  contained  in  the 
said  commission,  {and  it  is  further, 

ORDERED,  that  the  interrogatories  and  cross-interrogatories 
to  be  put  to  the  said  witnesses,  Adam  Adamson  and  Robert  Robert- 
son, be  framed  in  the  English  and  also  in  the  Swedish  language; 
that  only  the  interrogatories  framed  in  the  Swedish  language  he 
put  to  the  witnesses,  and  that  their  answers  he  taken  and  the 
certificates  thereto  he  made  out  in  the  same  language;  that  Carl 
Carlson,  the  defendant  herein,  pay  to  the  plaintiffs  the  sum  of 
ten  dollars  ($10.00)  for  the  plaintiffs'  expenses  in  procuring  the 
cross-interrogatories  on  plaintiffs'  behalf  to  be  translated.) 

Enter, 
{D.  P.  C.) 
J.  S.  C. 

The  parties  hereby  consent  to  the  signing  and  entry  of  the  fore- 
going order. 

{New  York,  March  3,  1915.) 

{WARREN  &  RODMAN,) 

Attorneys  for   {Plaintiffs.) 
{FREDERICK  L.  CAW  SON,) 

Attorney  for  {Defendant.) 
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(After  Action  Commenced) 

The  affidavit  should  be  made  by  the  party  and  on  personal 
knowledge. 

But,  when  on  information  and  belief,  state: 

(a)  Grounds  of  belief. 

(b)  Sources  of  information. 

(149  App.  Div.  108.) 
It  is  very  dangerous  to  have  affidavit  made  by  anyone  but 
party.     As  to  when  other  than  party  can  make  affidavit,  see  74 
App.  Div.  404,  and  87  App.  Div.  425,  1  Current  Ct.  Dec.  144 
(1908),  122  App.  Div.  795. 

These  points  should  be  covered : 

(1)  Title  and  venue. 

(2)  Full  name  of  affiant. 

(3)  Relation  to  cause. 

(4)  Residence  and  business  address   (street  and  number)    of 

affiant. 

(5)  Full  names  and  residence  (street  and  number)  of  all  the 

parties  to  the  action.     (166  App.  Div.  942.) 

(6)  All  appearances. 

(7)  Full  names  and  office  and  post-office  addresses  (street  and 

number)    of  any  attorney  who  has  appeared  for  any 
party  and  for  whom  he  appears. 

(8)  That  this  action  was  commenced  by  service  of  summons  and. 

complaint  on  defendant  personally,  giving  date. 

(9)  Issue  joined  by  service  of  what  pleading  and  date  of  such 

service.     (167  App.  Dvv.  896,  168  App.  Div.  826.) 
ITote  of  issue  filed  and  noticed  for  trial,  and  now  on  calendar. 
Its  Calendar  Number  and  Index  Number  and  year. 

(10)  Nature  of  action  in  great  detail,  and  substance  of  judgment 

demanded.     (91  Misc.  493.) 

(11)  Refer  to  annexation  of  copies  of  pleadings  and  make  them 

part  of  the  affidavit. 

(12)  Nature  of  the  defense  (interposed)  to  action.     (152  TV.  Y. 

Supp.  192.) 

(13)  Name  and  residence  (street  and  number)   of  the  person 

sought  to  be  examined. 

[495] 
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(14)  Allegations  showing  lack  of  exact  information  which  is 

material  and  necessary  to  prepare  for  trial,  e.  g.,  plain- 
tiff is  ignorant  of  what  opponent  claims  as  to  whether 
{Jones  and  Smith)  acted  upon  instructions,  but  is 
informed  and  believes 

(15)  That  deponent  expects  and  desires  to  prove  the  above  facts 

in  detail  by  the  testimony  of  party  sought  to  be  examined. 
(154  App.  Div.  651,  132  N.  Y.  Supp.  303.) 

(16)  Facts  in  detail  which  show  what  testimony  is  desired,  and 

expected,  that  person  will  give.  (87  Misc.  445,  130 
App.  Div.  134.) 

(17)  That  deponent  has  fully  and  fairly  stated  the  case  in  this 

action,  and  what  deponent  expects  to  prove  as  afore- 
said at  the  examination  of  the  said  {Jones,)  to  the  said 
{WilliaM  Buell,)  who  is  one  of  the  counsel  for  the 
{plaintiff)  in  this  action,  and  who  has  an  office  at  (120 
Broadway,  in  the  Borough  of  Manhattan,  City  of  New 
York,)  and  that  he  is  advised  by  said  counsel  after  such 
statement,  so  made,  and  verily  believes  that  the  exami- 
nation of  said  {defendant) is  indispensably 

material  and  necessary  toi  this  deponent,  this  {plaintiff,) 
for  the  prosecution  of  this  action,  and  that  {plaintiff) 
cannot  safely  proceed  to  trial  without  such  examination 

of  said  {defendant)    and  set  forth  facts 

showing  that  it  is  material  and  necessary.  (124  App. 
654,  137  App.  Div.  823,  Rule  82,  G.  R.  P.) 

(18)  Facts  to  shiJw  that  the  testimony  must  necessarily  be  taken 

beforg  rather  than  at  the  trial  (although  perhaps  this  is 
no  lofltger  necessary)  in  First  Department.  (Ill  App. 
Div.  h28.) 

(19)  That  the  testimony  is  to  be  used  upon  the  trial  of  the 

action.  Ignored  in  169  App.  Div.  814,  but  eee  71  Misc. 
439,  88  Misc.  473,  138  App.  Div.  249-905. 

(20)  That  the  application  is  made  in  good  faith. 

(21)  Any  other  facts  to  show  that  the  order  should  be  granted. 

(22)  That  no  other  application  has  been  made  to  any  court  or 

judge  for  this  or  any  similar  order,  wherefore  this 
deponent  prays  for  an  order  directing  that  the  defendant 
appear  and  be  examined  pursuant  to  the  provisions  of 
sections  872-880  of  the  Code  of  Civil  Procedure,  and 
that  the  said  {defendant)  appear  and  sub- 
mit to  an  examination.     (121  App.  Div.  677.) 
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(23)  Signature  of  affiant. 

(24)  Jurat.  * 

When  party  sought  to  be  examined  is  a  corporation,  state  in 
addition  to  above: 

(a)  ISTames  of  officers,  directors,  managing  agents 

or  any  of  them  whose  testimony  is  material 
and  necessajy, 

and 

(b)  The  books  and  papers  of  the  corporation,  the 

contents  of  which  are  required  to  be  pro- 
duced. 

For  Examination  of  a  Witness: 

I 
Before  20  insert: 

Facts  to  show  witness  is  about  to  depart  from  the  State, 

or 
.Facts  to  show  that  witness  is  so  sick  or  infirm  as  to  afford 
reasonable  grounds  to  believe  that  he  will  not  be  able  to  attend 
the  trial, 

or 

Facts  to  show  that  special  circumstances  exist  which  render 
it  proper  that  he  should  be  examined. 

Prior  to  the^om||||^^nent  o:^^yi||^H|kMarty  or  a  witness 
can  be  examined  lO^^B^^^u^^^^^^j^^ating  testimony. 
(105  App.  Div.  l^WlB^Di  "^ 

As  to  what  is  a  specm-  cireur 
subdivision  5  of  §  872,  Code,  rende? 
should  be  examined  before  tml,  see  8! 

The  order  should  be  served  upon  the 
attorneys.     (163  App.  Di/o.  920.) 
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Tort  and  Other  Actions 

There  should  be  no  distinction  between  action  in  Tort  and 
other  actions  in  the  allowance  of  examinations  before  trial,  but 
under  ordinary  circumstances  the  Court  will  not  permit  a  defend- 
ant to  examine  a  plaintiff  in  any  action  before  trial  as  to  cir- 
cumstances of  the  accident  or  the  alleged  negligence  of  defendant. 
These  decisions  proceed  upon  the  theory  that  such  an  examina- 
tion before  trial  would  amount  to  nothing  more  than  a  cross- 
examination  of  plaintiff  and  an  inquiry  into  his  case. 

The  rule  in  the  First  Department  is,  that  a  party  plaintiff  or 
defendant,  can  examine  his  adversary  before  trial,  only  for  the 
purpose  of  proving  facts  necessary  to  the  examining  parties' 
affirmative  case  or  defense,  but  not  for  the  purpose  of  disprov- 
ing facts  which  the  adversary  must  affirmatively  prove  in  order 
to  succeed.  In  other  words,  the  testimony  sought  to  be  elicited 
must  be  necessary  for  the  use  of  the  party  seeking  to  elicit  it  in 
establishing  some  facts  which  he  must  affirmatively  prove. 
{Kessler  v.  North  River  Realty  Co.,  169  App.  Div.  814.) 

"Where  a  defense  has  been  set  up  which,  if  established,  and 
unanswered,  would  destroy  the  cause  of  action,  if  the  plaintiff 
in  his  moving  papers  shows  that  he  desires  an  examination  of  the 
defendant,  not  for  the  purpose  of  disclosing  that  defense  which 
has  already  been  disclosed  by  the  answer,  but  to  avoid  it,  then 
such  evidence  is  material  and  necessary  to  the  plaintiff's  cause 
of  action  because  without  it  that  cause  would  be  gone.  Under 
such  circumstances  an*examination  maygifchad."  (140  App. 
Div.  805,)  e.  g.  'W&j^an  administrator  brings  an  action  for 
damages  for  deat^^PfflfedeRt  through  negligence  of  deponent 
and  is  confro^^p^ith  a  defense  of  contributory  negligence  or 
compromis|^^Bfeiim  with  decedent  in  his  lifetime  (see  reason- 
ing of  IttJKKFntst  Co.  V.  Driscoll  Brothers  &  Co.,  163  App. 
Div.  ^J^or  an  executor  suing  upon  a  contract  obligation  due  to 
dee^^nt  meets  a  defense  of  payment  or  offset. 
y«^An  order  for  the  examination  of  a  defendant  before  a  trial 
^should  limit  the  examination  to  facts  tending  to  support  the 
plaintiff's  cause  of  action  (164  App.  Div.  926),  and  defendant 
caimot  examine  the  plaintiff  before  trial  to  ascertain  matter 
upon  which  plaintiff  has  the  burden  of  proof  (159  App.  Div. 
899),  but  may  to  prove  affirmative  defense  or  lack  of  consider- 
ation (160  App.  DiA}.  917).  (See  Kerr  v.  Hammond,  153  App. 
Div.  681;  and  see,  generally,  Oakes  v.  Star  Co.,  119  App.  Div. 
358.) 
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Wken  not  Granted 

An  examination  in  a  matrimonial  action  on  the  question  of 
alimony  is  premature  wliere  the  defense  is  directed  to  the  merits 
of  plaintiff's  right  to  recover.  (McDonald  v.  McDonald,  N.  Y. 
L.  J.,  Oct.  25,  1911,  Bischoff,  J.;  Danziger  v.  Domziger,  68  Misc. 
452,  citing  Haff  v.  Haff,  132  App.  Div.  338.) 

An  order  for  examination  before  trial  will  not  be  granted 
simply  to  ascertain  the  amount  of  damages  (140  App.  Div.  507) 
nor  to  ascertain  against  whom  the  action  is  to  be  brought  (140 
App.  Div.  532). 

Production  of  books  and  papers  for  use  on  the  examination  of  a 
party  (not  a  corporation)  can  be  had  only  by  a  subpoena  duces 
tecum.     (58  Misc.  352.) 

A  party  ordered  to  appear  for  examination  waives  right  to  move 
to  vacate  the  order  by  stipulating  to  adjourn  the  examination 
without  reserving  the  right  to  move  to  vacate.  (Schweinhurg  v. 
Altman,  131  App.  Div.  795.) 

As  to  affidavits  on  information  and  belief,  see  171  App.  Div. 
102. 


The  following  original  forms  are  set  forth  in  full  notwith- 
standing the  fact  that  the  Appellate  Division  held  in  this  case 
in  passing  upon  these  papers  that  too  much  relief  was  demanded 
and  granted  and  required  the  examination  to  be  limited  to  an 
examination  of  the  defendant,  to  show  that  it  had  notice  of  the 
defective  condition  of  the  stairway  and  hJjd  control  over  stair- 
ways, halls  and  lobbies  of  the  tenement  house  in  question.  (See 
169  App.  Div.  814;  see  also  128  App.  Div.  550.) 
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FORM  No.  195 

Order  for  Examination  of  Defendant 

SUPREME    COURT, 
(New  York)  County. 

{MARGARET  KE88LER,) 

Plaintiil, 
against 

(NORTH    RIVER    REALTY    COM- 
PANY,) 

Defendant. 

On  reading  the  annexed  affidavits  of  (Margaret  Kessler)  and 
(Donald  G.  Muhleman,)  both  sworn  to  the  (10th)  and  (IBth) 
days  of  (August,  1915,)  respectively,  and  upon  the  pleadings 
herein,  and  it  appearing  that  no  other  application  has  been  made 
for  this  or  a  similar  order, 

NOW,  on  motion  of  (Joline,  Larkin  &  RatJibone,)  attorneys 
for  the  plaintiff,  it  is 

ORDERED,  that  the  defendant,  (North  River  Realty  Com- 
pany,) above  named,  be  examined  as  an  adverse  party  herein 
before  trial  and  its  deposition  be  taken  pursuant  to  §§  871,  872 
and  873  of  the  Code  of  Civil  Procedure,  and  that  for  that  pur- 
pose (Louise  A.  Kisding,  its  president,  George  Latour,  its  vice- 
president,  Joseph  Pirro,  its  secretary^  and  Jacoh  Mattern,  its 
treasurer,*)  appear  before  me  or  one  of  the  Justices  of  this 
Court  who  may  be  sitting  at  a  Special  Term,  Part  II  thereof,  in 
the  Coimty  Court  House  in  the  Borough  of  Manhattan,  City  of 
New  York,  on  the  (26^)  day  of  (August,  1915,)  at  (10:30) 
o'clock  in  the  forenoon  of  that  day  or  as  soon  as  thereafter  as  coun- 
!-el  can  be  heard,  and  submit  to  examination  and  testify  con- 
cerning the  matters  stated  in  said  affidavits  and  relative  to  the 
issues  in  this  action,f  and  it  is 

FURTHER  ORDERED,  that  at  the  same  time  and  in  aid  of 
said  examination,  the  defendant,  (North  River  Realty  Com- 
pany,) produce  the  following  papers  and  memoranda  relevant  to 

*See  149  App.  Div.  52;  128  App.  Dw.  550. 

t  It  frequently  proves  to  be  unwise  to  ask  broadly  for  a  general  examina- 
tion "  relative  to  the  issues  in  this  action,"  as  the  Appellate  Court  may 
reverse  without  modifying  or  limiting  the  order. 
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the  issues  herein,  to  wit:  (All  reports  made  to  the  defendant  as 
to  the  condition  of  the  premises  mentioned  in  the  complaint  hy 
whomsoever  made  and  all  leases  and  conveyances  or  verified 
copies  thereof  of  said  premises  or  any  part  or  parts  thereof,  hy, 
with  or  to  the  North  River  Bealty  Company.) 

Service  of  a  copy  of  this  order  on  the  defendant  or  on  (Louis 
A.  Kissling,  its  president,  or  Joseph  Pirro,  Jacob  Mattern  or 
the  officers  hereinbefore  mentioned  and  on  defendant's  attorney. 
Otto  D.  Parker,)  or  any  of  them,  within  this  State  on  or  before 
the  (19ith)   day  of  (August,  1915,)  shall  be  sufficient. 

Dated,   (New  Yorh,  August  16,  1915.) 

(P.  B.  DPLEHANTY,) 

Justice  of  the  Supreme  Court  of  the 

State  of  New  York. 


FOEM  No.  196 

Order  for  Examination  of  Plaintiff 

SUPEEME  COUET, 
(New  York)  County. 

(WILLIAM  WILSON,) 

Plaintiff, 
against 

(AMERICAN  TIRE  COMPANY,) 

Defendant. 

Upon  the  annexed  affidavit  of  (John  Williamis,)  verified  the 
(18th)  day  of  (September,  1915,)  and  on  motion  of  (Harmon 
Gold,)  attorney  for  the  defendant  herein,  it  is 

OEDEEED,  that  the  deposition  of  (WiUiam  Wilson,)  the  plain- 
tiff herein,  be  taken  herein,  and  that  for  that  purpose  (he)  appear 
before  me  or  one  of  the  Justices  of  this  Court,  who  mav  be  sitting; 
at  Special  Term,  (Part  II)  thereof,  to  be  held  at  the  County  Court 
House  in  the  (Borough  of  Manhattan,  City  of  New  York,)  on  the 
(28th)  day  of  (September,  1915,)  at  10  o'clock  in  the  forenoon 
of  that  day,  and  there  submit  to  examination  as  an  adverse  party 
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before  trial,  concerning  {the  alleged  sale  and  wmranty  of  twelve 
(12)  certain  solid  rubber  OMtonnobile  tires),  by  the  defendant 
herein,  and  it  is  further 

OEDERED,  that  the  defendant's  time  to  answer,  demur  or 
otherwise  move  with  respect  to  the  complaint  herein,  be  and  it 
hereby  is  extended  to  (twenty)  days  after  the  final  determination 
of  this  proceeding,  and  it  is  further 

OEDEEED,  tliat  service  of  a  copy  ctf  this  order  and  of  the 
accompanying  affidavit,  if  made  upon  (William  Wilson)  on  or 
before  the  (23rd)  day  of  (September,  1915,)  shall  be  deemed 
good  and  sufficient  service  thereof. 

Dated,  (New  York,  September  19th,  1915.) 

(CLARENCE  J.  8HEARN,) 
Justice  of'  the  Supreme  Court  of  the 
State  of  New  York. 


FORM  No.  197 

Affidavit  to  Obtain  Examination  of  Plaintiff  Eefore  Trial 

SUPEEME  COUET,' 
(Neiv  York)  County. 


(WILLIAM  WILSON,) 

Plaintiff, 
against 

(AMERICAN  TIRE  COMPANY,:) 

Defendant. 

STATE  OF  NEW  TOEK,  "1 

f  ss  ' 
County  of  (New  York,)     J 

(JOHN  WILLIAMS,)  being  duly  sworn,  deposes  and  says: 
That  he  is  (treasitirer  of  the  Americwn  Tire  Comtpamy,)  the  defend- 
ant herein,  (a  New  York  Corporation,  wiih  its  principal  office  at 
1130  Broadway,  in  the  Borough  of  Manhattan,  City  of  New  York.) 

That  this  action  was  commenced  by  the  personal  service  of  a 
summons  on  the  defendant  herein,  on  the  (2vd)  day  of  (Augusts, 
1915,)  and  that  the  defendant  duly  appeared  herein  on  the  (lOi/i) 
day  of  (August,  1915.)     That  on  the  (lUh)  day  of  (August, 
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1915,)  the  plaintiff,  by  Ms  attorney,  {served  an  unverified  com- 
plaint.) That  the  time  of  the  defendant  to  answer  herein  expires 
on  the  {2it}i)  of  (SeptembeTj  1915,)  having  been  extended  by  an 
order  of  Court  granted  on  the  (6th)  of  (September,  1915,)  for 
(twenty)  days. 

That  the  plaintiff  herein  appeared  by  (Charles  White,  his) 
attorney,  whose  office  address  is  (32  Broadway,  Mamkattatn,  New 
York  City,)  and  the  defendant  appeared  herein  by  (Harmon  Oold, 
its)  attorney,  whose  office  is  at  (22(>  Broadway,  Borough  of  Man- 
hattan, City  of  New  York.) 

That  the  complaint  alleges  (in  two  causes  of  action,)  the  fol- 
lowing: (Thai  the  Drivewell  Motor  Car  Comtpany,  prior  to  the 
Qth  day  of  December,  1913,  purchased  /rom.  the  defendant  herein, 
tvfelve  (12)  oertain  solid  rubber  automobile  truck  tires,  manufac- 
tured by  the  defendant,  and  as  a  part  of  said  sales,  the  defendant 
guaranteed  and  warranted  each  of  said  tires  to  be  fit  and  capable 
of  giving  ten  thousand  (10,000)  waIbs  of  use  and  service  when 
attached  to  and  used  upon  motor  trucks  for  business  purposes. ) 

That  (said  tires  were  pwt  to  the  test  of  ordinary  use  upon  motor 
trucks  for  business  purposes  and  failed  to  give  ten  thousand 
'  (10,000)  rmles  of  use  and  servicfe  as  guaranteed  and  warranted 
by  the  defendant.  That  by  reason  of  said  alleged  facts  the  wwr- 
rardy  and  guaranty  given  by  the  defendant  to  the  Drivewell  MHor 
Car  Company  in  and  as  a  part  and  condition  of  said  sale,  was 
broken.) 

That  (by  reason  of  the  quality  of  said  tires  not  being  as  war- 
ranted, after  the  said  tires  had  been  put  to  the  test  of  ordinary 
use,  each  and  all  of  said  tiress  had  proved  unsatisfactory,  and  not 
capable  of  giving  rxse  and  servi&e  as  warranted,)  the  loss  and 
damage  sustained  by  plaintiff  by  reason  of  (the  difference  of  value 
between  tires  actually  delivered  and  the  value  as  warranted,  is  the 
sum  of  Eleven  humdred  Dollars  ($1100.) 

That  said  (causes  of  action  against  the  defendant  had  been  duly 
assigned  to  the  plaintiff  who  is  now  the  legal  owner  thereof,  and 
entitled  to  enforce  same.) 

That  the  defendant,  (in  the  regular  course  of  its  business  with 
the  Drivewell  Motor  Car  Company,  sold  to  it  a  large  number  of 
solid  rubber  automobile  truck  tires,  prior  to  the  12th  day  of 
December,  1913,  upon  various  conditions,  representations  and  war- 
ranties, according  to  the  nature  of  each  sale,  on  many  of  such 
sales,  giving  no  warranty  of  any  kind.) 
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As  the  complaint  does  not  definitely  fix  {the  time  when  the  said 
tires  were  sold,  or  the  exact  iwiure  of  the  wm-raniies  and  guaran- 
ties alleged  to  have  been  made,)  the  defendant  therefore,  has  no 
knowledge  or  means  of  ascertaining  (which  tires  the  plaintijf 
refers  to  in  his  complaint  and  the  naiiire  and  extent  of  the  umr- 
ranty  or  guaranty)  the  plaintiff  claims  {to  have  been  given  with 
respect  to  said  purchase;)  and  unless  it  knows  {specifically  or 
approximately  the  date  or  dates  upon  which  said  tires  referred  to 
by)  the  plaintiff  in  his  complaint,  {were  sold,  and  the  nature  and 
extent  of  the  warranty,  or  the  conditions  which  accompanied  the 
sale,)  and  how  the  same  are  alleged  {to  have  been  given,)  it  cannot 
intelligently  and  {truthfully  answer  the  complaint  herein.) 
*  *  *  [Advice  of  counsel  as  to  defense  on  merits  and  necessity  of 
examination  to  frame  answer  and  prepare  defense.] 

That  the  information  and  knowledge  which  the  defendant  must 
have  {before  it  can  frame  its  answer  to  the  complaint)  herein,  is 
peculiarly  within  the  knowledge  of  the  plaintiff  herein,  and  the 
defendant  is  unable  to  obtain  such  knowledge  or  information  from 
any  other  source  whatever. 

That  this  application  is  made  in  good  faith  for  the  purposes 
stated,  and  the  testimony  of  the  plaintiff  is  material  and  necessary 
to  enable  the  defendant  to  prove  the  facts  upon  the  trial,  and 
defendant  intends  to  use  said  deposition  upon  the  trial,  and  an 
order  for  the  examination  of  plaintiff  as  &  party  before  trial  is 
asked  for  this  purpose. 

That  as  the  defendant's  time  to  serve  itsi  answer  to  the  com- 
plaint herein,  expires  on  the  {25th)  day  of  {September,  1915,) 
the  deponent  respectfully  asks  that  the  defendant's  time  to  answer, 
demur  or  otherwise  move  with  respect  to  the  complaint  herein, 
be  extended  until  {twenty)  days  after  the  final  determination  of 
this  proceeding. 

That  no  previous  application  for  this  order  has  been  made. 

{JOHN  WILLIAMS.) 
Sworn  to  before  me  this 
{18th)  day  of  {September,  1915.) 
{HABBY  BODMAN,) 
Notary  Public, 

{New  YorTc)  County. 
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FOKM  ISTo.  198 
Affidavit  to  Obtain  Order  for  Examination  of  Adverse  Party 

SUPEEME  COUET, 
{New  York)  County. 


(MABGABET  KES8LEB,) 

Plaintiff, 
against 

(NOBTH    BIVEB    BEALTY    COM- 
PANY,) 

Defendant. 


Index  No.  (21532.) 
Year,  (1914.) 


STATE  OF  NEW  Y0EK,1 

f~SS    ' 

County  of  (iVew  ForA;),      J 

{MABOABET  KES8LEB,)  being  duly  sworn,  deposes  and 
says,  upon  information  and  belief: 

First:  That  she  is  the  (plaintijf)  in  the  above-entitled  action. 
That  she  lives  with  her  husband  at  {No.  11  West  106th  Street, 
Borough  of  Manhattan,  City  of  New  Yorh.)  The  defendant  is 
a  domestic  corporation  with  its  principal  place  of  business  in 
{the  Borough  of  Manhattan,  City  of  New  York.)  The  attorneys 
for  the  plaintiff  are  {Joline,  Larkin  &  Bathhone,)  whose  office 
address  is  {No..  54  Wall  Street^  Borough  of  Manhattan,  City  of 
New  York,)  and  the  attorney  for  the  defendant  is  {Otto  D. 
Parker,)  whose  office  address  is  (92  William  Street,  Borough  of 
Manhattan,  City  of  New  York.) 

Second:  This  action  was  commenced  by  the  service  of  a  sum- 
mons on  the  defendant  on  the  (30Wi)  day  of  {July,  1914,)  and 
the  service  of  a  complaint  on  the  {attorney  for  the  defendant, 
Mr.  Otto  D.  Parker,)  on  {July  30,  1914,)  and  issue  was  joined 
herein  on  the  {18th)  day  of  {August,  1914,)  by  the  service  of 
{defendant's  answer.) 

The  action  was  noticed  by  the  plaintiff  for  trial  for  the 
{November,  1914,  Trial)  Term  of  this  Court  and  is  on  the 
{Trial  Term)  Calendar  {No.  1  and  is  No.  2197.)  It  is  triable 
by  the  Court  and  a  jury. 

Third:  The  action  is  brought  to  recover  {damiages  for  'per- 
sonal injuries  to  the  plaintiff  alleged  to  have  occurred  under  the 
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following  circumstances:  On  or  about  the  5th  day  of  June, 
1914,  the  North  River  Realty  CompamAj  owned  and  had  control 
of  a  tenement  or  apartment  house  designated  as  No.  344  West 
4t8th  Street,  in  the  Borough  of  Manhattan,  City,  County  and  State 
of  New  York,  and  the  defendant  had  control  of  and  over  all 
hallways,  lobbies  and  stavrcases  therein  which  were  used  in  com- 
mon by  the  tenants  as  the  sole  means  of  access  to  and  egress  from 
the  various  apartments  in  said  building  to  the  adjoining  street. 
The  plaintiff  resided  therein  with  her  husband,  as  tenant.  The 
plaintiff,  solely  by  reason  of  the  negligence  and  carelessness  of 
the  defendant,  while  lawfully  proceeding  along  the  staircase  in 
common  use  between  the  fourth  and  fifth  floors  of  the  said  build- 
ing, tripped  upon  and  fell  over  a  defective  cloth  or  carpet  on  said 
staircase  and  was  precipitated  down  to  the  landing  thereof  on  the 
fourth  floor.  By  reason  thereof  the  plaintiff  was  severely  irir 
jured.)  Reference  is  hereby  made  to  the  complaint  as  if  in- 
corporated in  and  made  a  part  of  this  affidavit.  Judgment  is 
demanded  against  the  (defendant)  in  the  smn  of  (fifteen  thoibsand 
($15,000))  dollars. 

Fourth :  The  defense  (is  a  general  denial  on  information  and 
belief  of  all  of  the  material  allegations  of  the  complaint.)  De- 
ponent asks  leave  to  refer  the  defendant's  answer  to  all  purposes 
of  this  application. 

Fifth :  On  information  and  belief,  the  names  of  the  officers  of 
the  (North  River  Realty  Company,)  defendant  above  named, 
whose  testimony  is  necessary  and  material  as  hereinafter  fully 
set  forth,  are,  (Louis  A.  Kissling,  president,)  who  resides  in 
(Mount  Vernon,  in  Westchester  County,  in  the  State  of  New 
York,  Oe-orge  Latour,  vice-president,)  who  resides  in  (Union  Hill, 
m  the  State  of  New  Jersey,)  and  has  an  office  at  (No.  898  Eighth 
Avenue,  in  the  Borough  of  Manhattan,  City  of  New  York,  Joseph 
Pirro,  secretary,)  who  resides  at  (No.  462  West  l^lst  Street, 
Borough  of  Manhattan,  City,  County  and  State  of  New  York, 
and  Jacob  Mattem,)  who  resides  at  (No.  6  West  95th  Street, 
Borough  of  Manhattan,  City,  County  and  State  of  New  York.) 
The  offices  of  the  (North  River  Realty  Company)  are  located '(m 
the  belief  of  the  plaintiff  at  No.  898  Eighth  Avenue,  in  the 
Borough  of  Manhattan,  City,  County  and  State  of  New  York.) 

Sixth:  The  testimony  of  the  said  (North  River  Realty  Com- 
pany) and  of  its  said  officers  and  their  examination  before  trial 
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is  material  and  necessary  for  the  plaintiff  and  for  the  prosecution 
of  this  action  by  reason  of  the  following  facts : 

The  complaint  alleges  that  the  {defendant  reserved  to  itself  the 
control  of  and  maintenance  of  all  the  hallways,  lobbies,  staircases 
and  means  of  egress  and  ingress  in  said  building  which  were  used 
in  common  by  the  tenants  of  said  building  and  were  the  sole  means 
of  access  to  and  egress  from  the  several  apartments  in  said  build- 
ing which  defendant  rented  to  tenants  as  places  of  abode.) 

The  answer  denies  these  material  allegations  upon  information 
and  belief  that  {defendant  had  the  control  and  custody  of  the  hall- 
ways, staircases  and  means  of  egress  and  ingress  in  said  building.) 
Such  facts  can  only  be  gained  from  an  examination  of  the  defend- 
ant (by  its  officers  hereinbefore  mentioned,  all  or  some  of  whom) 
have  knowledge  of  the  same.  The  plaintiff  has  exhausted  her 
means  of  discovering  said  facts  {from  the  examination  of  records 
in  the  Register's  Office.  Such  examination)  has  failed  to  disclose 
the  facts  and  there  is  no  source  known  to  the  plaintiff  except  the 
examination  of  the  {said  officers  of  said  defendant  corporation) 
by  which  she  can  prove  said  allegations.  Plaintiff  also  intends 
to  prove  by  such  examination  {Icnowledge  of  and  notice  to  the 
defendant  of  the  condition  of  said  hallways,  lobbies  and  staircases) 
and  {of  the  reckless,  careless  and  negligent  mainienance  of  the 
staircase,  the  defects  of  which  caused  the  injuries  complained  of.) 
The  facts  as  to  all  the  matters  hereinbefore  referred  to  are  within 
the  personal  knowledge  or  information  of  the  {said  officers  of  the 
defendant  corporation,)  as  deponent  is  informed  and  verily 
believes. 

Deponent  is  advised  by  her  counsel,  {Donald  C.  Muhleman,) 
and  verily  believes  that  the  plaintiff  cannot  safely  or  properly 
proceed  to  the  trial  of  this  action  or  prepare  for  the  said  trial 
without  the  testimony  of  the  said  {North  River  Realty  Company 
and  of  the  said  officers  thereof,)  as  to  the  matters  hereinabove 
stated,  which  comprise  part  of  the  material  facts  constituted  in 
{plaintiff's  cause  of  action,)  and  without  an  examination  before 
trial  of  the  {defandant  and  defendant's  officers)  in  connection  with 
the  papers  hereinafter  stated,  and  the  {plaintiff)  cannot  obtain  the 
said  evidence  or  prove  the  allegations  of  the  {complaint)  upon 
the  trial  in  any  other  manner.  In  connection  with  the  said 
examination  it  is  also  necessary  and  material  that  {all  leases  or 
conveyances  of  said  building  or  any  part  thereof  by  or  with  the 
said  defendant  and  reports  made  to  the  defendant  as  to  the 
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condition  of  the  premises  contained  in  the  complaint  by  the  officers 
of  an  Insurance  Company  or  by  others)  be  produced. 

Seventh:     No  other  previous  application  has  been  made  for 
this  or  a  similar  order  except  as  herein  stated. 

(MARGARET  KE88LER.) 
Sworn  to  before  me,  this      1 
(10th)  day  of  (August,  1915.)J 

(TEOS.  O'REILLY,) 

(Nos.  2873  and  6033,) 

(Notary  Public,) 

(N.  Y.)  County; 

Annex  Affidavit  of  Merits,  see  p.  365. 
Annex  Complaint,  see  p.  311. 


FORM  No.  199 
Order  for  Examination  of  Adverse  Party  before  Trial 

NEW  YOEK  SUPEEME  COUET, 
(New'  Yorh)  County. 


(JOHN  DOE,) 

Plaintiff, 
against 

(RICHARD  ROE,) 

Defendant. 

Upon  the  annexed  affidavits  of  (John  Doe,)  and  (Richard  S. 
Cole)  verified  respectively  the  (2nd)  and  (drd)  days  of  (Janu- 
ary, 1916),  and  upon  the  pleadings  herein;  it  is 

OEDEEED :  That  the  defendant  (Richard  Roe,)  be  examined 
as  an-  adverse  party  before  trial  and  his  deposition  taken,  pur- 
suant to  Sections  870  to  873  of  the  Code  of  Civil  Procedure,  and 
that  for  that  purpose  he  appear  before  me  at  (Special  Term, 
Part  II.,  to  be  held  in  the  County  Court  House,  in  the  Borough 
of  Manhattan,  City  of  New  York.)  on  the  (9th)  day  of  (January, 
1916,)  at  (10:30)  o'clock  in  the  (forenoon)  and  submit  to  the, 
examination  concerning  the  matters  set  forth  in  said  affidavit, 
and  concerning  the  issues  in  this  case,  and 
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IT  IS  FUETHEE  OEDEEED  that  service  of  this  order  and 
of  the  accompanying  aiBdavits,  upon  said  defendant  within  this 
State  on  or  before  {January  4,  1916),  shall  be  sufficient. 
Dated,  {New  York,  January  3,  1916.) 

{JOHN  FORD,) 

Justice  of  the  Supreme  Court. 


FORM  No.  200 

AfS.davit  to  Obtain  Examination  of  Adverse  Party 

NEW  YOEK  SUPEEME  COUET, 
{New  York)  County. 


{JOHN  DOE,) 

Plaintiff, 
against 

{RICHARD  ROE,) 

Defendant." 


}' 


STATE  OF  NEW  YOEK, 
County  of  {New  York) ,        ''^^^ 

{John  Doe,)  being  duly  sworn,  says:  I  am  the  plaintiff  in  the 
above-entitled  action.  I  reside  at  {No.  128  East  22d  Street), 
in  the  {Borough  of  Manhattan,  City  of  New  York.)  My  attor- 
neys are  {Cole  &  Dumv),  whose  office  and  post-office  address'  is 
{No.  203  Broadway),  in  {said  city.)  The  defendant  is  {Richard 
Roe),  who  resides  at  (115  East  21st  Street,  Borough  of  Manhat- 
tan, City  of  New  York),  and  has  his  principal  place  of  business 
at  {No.  10  Warren  Street,  Borough  of  Manhattan,  City  of  New 
York).  Defendant  has  appeared  by  {S.  T.  Meeks),  his  attorney, 
whose  office  and  post-office  address  is  {No.  13  Broudway,  Borough 
of  Manhattan,  City  of  New  York).  The  summons  and  com- 
plaint were  served  upon  the  defendant  on  the  (20^^)  day  of 
{December,  1915),  and  he  served  his  answer  on  {December  29, 
1915),  as  deponent  is  informed  by  {Richard  Cole,  one  of  his 
attorneys  herein,),  and  verily  believes. 

I  desire  to  examine  the  defendant  before  the  trial  of  this 
action  in  order  to  obtain  proof  which  I  may  use  at  such  trial  to 
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support  the  allegations  in  my  complaint.  My  reasons  for  such 
application  are  as  follows: 

{This  action  is  brought  to  recover  damages  for  personal  i-w- 
juries  which  I  received  while  a  tree  was  being  revficmed  from  the 
premises  No.  126  East  22d  Street.  Boroiagh  of  ManJuittan.  City 
of  New  YorTc.  The  injuries  I  allege  in  my  complaint  were 
caused  by  the  carelessness  and  negligence  of  the  defendant  and 
of  his  servants  J  who  were  engaged  in  the  removal  of  said  tree. 
I  further  allege  thai  at  the  time  of  the  said  accident,  the  defend- 
ant was  the  owner  of  and  in  possession  and  control  of  the  afore- 
said house  No.  126  East  22d  Street,  Borough  of  Manhattan,  City 
of  New  York,  and  that  workmen  employed  by  amd  subject  to  his 
prders,  were  engaged  in  removing  the  tree  in  question  from  the 
yard  of  said  premises.  Both  of  these  allegations  are  made  upon 
information  and  belief. 

I  am  informed  by  my  attorneys  thai  said  defendant  in  his 
answer  admits  that  at  the  time  of  the  aforesaid  accident  he  was 
the  owner  of  the  premises  126  East  22d  Street,  Borough  of  Man- 
hattan, City  of  New  York,  but  denies  that  he  was  in  possession 
or  control  thereof,  and  fwrther  denies  that  he  employed  the  work- 
men who  remckted  the  tree  from  the  yard  of  said  premises,  or  thai 
he  caused  said  tree  to  be  removed,  or  that  the  workmen  employed 
in  and  about  said  premises  were  in  any  way  subject  to  his  order 
or  control. 

I  desire  and  expect  to  prove  by  the  examination  of  the  (defend- 
ant) the  allegations  of  my  (complaint  that  the  workmen  engaged 
in  the  work  of  removing  said  tree  at  the  time  of  the  accident  were 
in  the  employ  of  and  subject  to  the  control  of  the  defendant.) 

I  have  fully  and  fairly  stated  the  facts  constituting  the  cause 
of  action  set  forth  in  my  complaint,  and  what  I  expect  to  prove 
by  the  examination  of  the  defendant  to  (Richard  S.  Cole,)  one  of 
my  counsel  herein,  and  have  been  advised  by  said  counsel  after 
such  statement  so  made,  and  verily  believe  that  the  examination 
of  (Richard  Roe,  the  defendant  herein)  is  indispensably  material 
and  necessary  to  me  for  the  prosecution  of  this  action,  and  that  I 
cannot  safely  proceed  to  trial  without  such  examination.  I  have 
no  means  of  proving  said  fact  except  by  the  testimony  of 
(defendant).  My  complaint  is  stated  upon  information  and 
belief.  Said  information  and  belief  being  derived  from  (the  fad 
that  I  have  been  told  that  the  said  defendant  superintended  such 
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removal,  gave  orders  to  the  workmen,  and  is  in  fact  the  owner 
of  the  said  house.)  I  am  mfonned  by  my  attorney  that  these 
facts  will  not  be  sufficieoat  on  the  trial  of  this  action  to  entitle  me 
to  recover,  but  I  must  have  positive  proof  that  {the  defendant 
was  actually  the  employer  of  said  workmen.  I  hatve  no  means 
of  knowing  wha  these  workmen  are,  or  where  they  can  be  found. 
I  have  caused  inquiries  to  he  made  to  ohtami  their  names  and 
addresses,  hut  I  cainnot  obtain  them,.  I  am  further  informed 
that  at  the  time  of  the  accident  said  workmen  refused  to  make 
any  statement  whatever  as  to  the  person  under  whose  directions 
they  were  acting  and  refused  to  talk  about  the  matter  at  (ill.) 

All  the  facts  as  to  (the  hiring  of  said  workmen  and  as  to  the 
control  of  their  actions,  and  as  to  who  was  in  possession  of  the 
said  house)  are  entirely  within  the  knowledge  of  (the  defendant,) 
who  has  special  and  exclusive  knowledge  of  these  facts,  which  are 
not  possessed  by  me  and  access  to  which  is  not  open  to  me.  (The 
premises  upon  which  the  tree  in  question  stood  adjoined  in  the 
rear  of  the  residence  of  defendant.  Extensive  alterations  were 
heing  made  to  said  premises  at  the  time  of  the  accident,  one  of 
which  alterations  was  the  removal  of  the  tree  in  question,  and  I 
saw  the  (defendant)  at  the  time  of  the  accident  apparently  giving 
instructions  to  the  workmen,  and  the  workmen  have  used  the 
property  of  the  defendant  through  which  to  carry  materials  for 
such  alterations  to  said  premises.  From  these  facts  and  from  the 
fact  that  the  defendant  is  the  owner  of  said  premises,  I  verily 
believe  that  he  was  the  employer  of  said  workmen,)  but  I  have 
no  means  of  proving  it,  and  without  the  examination  of  (defend- 
ant) before  trial  I  cannot  obtain  testimony  which  I  may  offer  at 
the  trial  of  this  action  in  support  of  said  allegation. 

I  further  do  not  know  whether  such  testimony  as  said 
(defendant)  can  give  will  be  sufficient  at  the  trial  of  the  action 
without  further  proof  from  other  sources,  and  for  that  reason  it 
will  not  be  safe,  as  I  am  informed  by  my  counsel,  for  me  to  wait 
until  the  trial  of  this  action  before  obtaining  the  examination  of 
defendant.  I  furthermore  do  not  know  whether  it  will  be  pos- 
sible for  me  to  obtain  the  presence  of  said  (defendant)  at  the 
trial  of  this  action  by  subpoena,  inasmuch  as  I  have  no  means  of 
knowing  whether  he  will  be  present  within  the  State  of  ~New  York 
when  the  action  is  reached  in  its  ordinary  course  and  called  for 

trial. 
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This  application  is  made  in  good  faith  for  the  purpose  of 
obtaining  proof  to  use  upon  the  trial  of  this  action,  and  for  no 
other  purpose.  I  intend  to  use  at  the  trial  of  this  action  the 
testimony  elicited  by  the  examination  of  said  defendant,  and  shall 
then  and  there  read  or  offer  to  read  the  same.  No  previous  appli- 
cation has  been  made  for  the  annexed  order. 

{JOHN  DOE.) 

Sworn  to  before  me,  this       "1 
{2d)  day  of  {January,  1916.)  J 

{PERCY  L.  WORK,) 

Notary  Public, 
{New  York)  Coimty  {No.  164.) 


FORM  No.  201 
Affidavit  of  Attorney  in  Support  of  Same 


SUPEEME  COUET, 
{New  York)  County. 


{JOHN  DOE,) 

Plaintiff, 
against 

{RICHARD  ROE,) 

Defendant. 

STATE  OF  NEW  YOEK,    T 

rSS    ' 

County  of  {New  York),  J 

(RICHARD  S.  COLE,)  being  duly  sv?om,  says:  I  am  one 
of  the  attorneys  for  the  {plaintijf)  herein.  The  summons  and 
complaint  were  served  upon  the  defendant  on  the  {20th)  day  of 
{December,  1915),  and  issue  was  joined  by  the  service  of  the 
defendant's  answer  on  the  {29th)  day  of  {December,  1915). 
The  cause  of  action  set  out  in  the  complaint  is  {to  recover 
damages  for  personal  injuries  sustained  by  plaintijf  arising 
out  of  the  negligence  of  defendant's  servants  in  removing 
a    tree   from   the    yard   of    certain   premises   in   the   Borough 
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of  Manhatta/n,  City  of  New  York,  helonging  to  defendant. 
The  answer  admits  the  injury  to  plaintiff,  denies  that  the 
workmen  who  caused  it  were  defendant's  servants,  and  alleges 
thai  it  was  caused  by  plaintiffs  own  negligence.)  No  proceed- 
ings have  been  taken  herein  since  joinder  of  issue  as  afore- 
said. I  have  not  noticed  the  case  for  trial  inasmuch  as  I  have 
advised  plaintiff  that  it  is  not  safe  for  him  to  proceed  to  trial 
before  obtaining  an  examination  of  the  defendant.  This  testi- 
mony is  material  and  indispensably  necessary  for  the  proper 
prosecution  by  him  of  this  action.  This  application  is  made  in 
good  faith  and  solely  to  substantiate  the  allegations  in  the  com- 
plaint, which  were  made  upon  information  and  belief,  and  the 
reason  of  its  being  made  is  that  such  information,  while  sufficient 
to  enable  me  to  draw  a  complaint  upon  plaintiff's  behalf  upon 
information  and  belief,  is  not  sufiScient  to  sustain  said  complaint 
upon  the  trial  of  the  allegations.  (Z  home  examined  the  records 
in  the  office  of  the  register  of  the  County  of  New  York,  and  it 
appears  therefrom  that  the  defendant  owns  the  premises  frmn 
which  the  tree,  the  fall  of  which  injured  the  plaintiff,  was  being 
removed,  and  found  no  lease  or  conveyance  thereof  on  record.) 

(RICHARD  S.  COLE.) 
Sworn  to  before  me,  this 
(3d)  day  of  (January,  1916.) 

(PERCY  L.  WORK,) 
Notary  Public, 
(New  York)  County  (No.  645.) 
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FORM  No.  202 

Order  for  Examination  of  Adverse  Party  Before  Trial  —  Defendant 

a  Corporation 
SUPEEME  COUET, 
{New  York)  County. 


{GODFREY  GOLDEN,) 

Plaintiff, 
against 

{UNITED      GALVANIZING      COM- 
PANY,) 

Defendant. 


On  reading  the  annexed  affidavit  of  {Godfrey  Golden),  sworn 
to  herein  on  {Jamjuj/ry  9,  1916),  and  the  pleadings  thereto  an- 
nexed, and  on  motion  of  {Steele  &  De  Forest),  attorneys  for  the 
above-named  plaintiffs,  it  is 

OEDEEED  that  the  abovei-named  defendant,  {United  Gal- 
vanizing Company,)  be  examined,  and  its  deposition  be  taken, 
pursuant  to  section  872  of  the  Code  of  Civil  Procedure;  and  for 
that  purpose  that  {Louis  Potter),  as  {president)  of  said  company, 
appear  before  me,  at  Special  Term,  {Part  II)  of  this  Court  to 
be  held  at  the  County  Court  House  in  {tlie  Borough  of  Manhat- 
tan, City  of  New  Yorlc),  on  the  {17th)  day  of  {January,  1916), 
at  (10  ;00)  o'clock  in  the  forenoon,  and  submit  to  an  examination 
concerning  the  matters  set  forth  in  said  affidavit. 

EUETHEE  OEDEEED  that  said  {Potter)  produce  upon  said 
examination  the  {order  hoolcs,  contract  hoohs,  ledgers,  hank  boohs 
and  chech  hoohs)  of  said  {defendant),  and  any  other  books  or 
papers  containing  entries  of  the  matters  involved  in  this  action. 

Service  of  a  copy  of  this  order,  and  of  the  papers  hereto 
annexed,  upon  said  {Louis  Potter)  personally,  on  or  before  the 
{12th)  day  of  {January,  1916),  shall  be  sufficient  service  thereof. 

Dated,  {January  10,  1916.) 

{EDWARD  R.  FINCH,) 

Justice  of  the  Supreme  Court. 
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FORM  No.  203 

Affidavit   of  Party  for  Examination  Before   Trial  —  Defendant   a 

Corporation 
SUPEEME  OOUET, 
{New  York)  County. 


{GODFREY  GOLDEN,) 

Plaintiff, 

against 

{UNITED      GALVANIZING      COM- 
PANY,) 

Defendant. 


STATE  OF  NEW  YOEK,  \ 

Comity  oi  {NeiuYorl),       j'   " 

{GODFREY  GOLDEN),  being  duly  sworn,  deposes  and  says 
as  follows: 

Deponent  is  the  plaintiff  in  the  above-entitled  action,  and  ro- 
sides  at  {No.  251  West  lOith  street,  in  the  Borough  of  Manhat- 
tan, City  of  New  York).  Defendant  is  a  foreign  corporation, 
organized  and  existing  under  the  laws  of  {West  Virginia),  and 
has  {its  factory  and)  its  principal  office  for  the  transaction  of 
business  at  {No.  1  Park  avenue,  in  the  Borough  of  Brooklyn, 
City  and  State  df  New  York). 

This  action  was  commenced  on  {April  14,  1914),  by  the  per- 
sonal service  of  the  summons  and  a  copy  of  the  complaint  herein 
upon  the  {Secretary  and  Treasurer)  of  the  defendant.  On 
{April  14,  1914),  the  said  defendant  appeared  herein  by  its 
attorney,  {Mortimer  Fisher),  Esq.,  of  {No.  73  Pine  street,  in  the 
Borough  of  Manhattan,  City  of  New  York),  and  on  {April  30, 
1914),  served  its  answer  to  the  complaint  herein.  This  cause  is 
now  pending  and  isi  numbered  (2606)  on  Calendar  {No.  2)  of  the 
Trial  Term  of  this  Court. 

The  nature  of  the  action,  and  the  substance  of  the  judgment 
demanded,  is  as  follows:  This  is  an  action  brought  to  recover 
damages  for  {a  hreach  of  a  written  contract  of  agency,  dated 
September  13,  1910,  wherein  and  whereby  the  defendant  agreed 
to  pay  the  -plaintiff's  assignors,  Messrs.  Steele  &  DeForest  and 
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Frank  E.  Holton,  certain  commissions  on  all  royalties  received 
by  it  from  husiness  obtained  or  introduced  through  the  efforts  of 
said  assignors).  The  complaint  alleges  {three  separate  causes  of 
action  for  commissions  payable  on  royalties  received  by  the  de- 
fendant from  the  TJrdted  States  Navy  Yards  at  Norfolk,  Virginia, 
Boston,  Massachusetts,  omd  Philadelphia,  Pennsylvania.,  respec- 
Hvely,  on  the  granting  of  licenses  to  said  Navy  Yasrds  by  the 
defendant).  Said  complaint  demands  judgment  for  the  sum  of 
($1,800). 

The  nature  of  the  defense  is  as  follows:  The  answer  of  the 
defendant  denies  that  (sales  were  made  to  the  Nawy  Yards  at 
Norfolk  and  Boston,  but  admits  that  a  sale  was  made  to  the  Navy 
Yard  at  Philadelphia,  without  stating  the  terms  of  said  sale). 
Said  answer  also  denies  that  (said  sale,  or  any  sale,  was  made 
through  the  efforts  of  the  plaintiff's  assignors).  Copies  of  said 
complaint,  answer  and  contract  of  employment  are  hereto  annexed 
and  made  a  part  hereof. 

Deponent  desires  to  examine  (Louis  Potter),  the  (President) 
of  the  defendant,  who  has  a  place  for  the  regular  transaction  of 
business  at  the  office  of  the  defendant,  (No.  1  Park  avenue,  in  the 
Borough  of  Brooklyn,  City  of  New  York),  and  who  deponent  is 
informed  and  believes  resides  at  (No.  642  East  Twenty-third 
street,  in  said  Borough).  The  source  of  deponent's  information 
as  to  the  residence  of  said  (Potter)  is  the  (Directory  of  the 
Borough  of  Brooklyn  for  the  year  1915).  The  testimony  of  said 
(Louis  Potter)  is  material  and  necessary  for  deponent  for  the 
following  reasons:  The  testimony  necessary  to  establish  on  the 
trial  (the  actual  making  of  the  several  sales  alleged  in  the  comr 
plaint,  and  the  exact  terms  thereof,  can  be  obtained  from  but 
two  sources:  The  defendant  and  the  officials  of  the  several  Navy 
Yards  in  question. )  The  attorneys  for  deponent  have  sought  to 
obtain  information  in  regard  to  the  (installation  of  the  galvaniz- 
ing plants  of  the  defendant  from  the  officials  of  the  said  Navy 
Yards.  Such  information  was  refused  by  said  officials).  The 
proof  of  (said  sales,  and  of  the  terms  thereof,)  is  peculiarly  within 
the  knowledge  of  the  defendant;  (for,  while  the  plaintiff's 
assignors  can  testify  as  to  the  irdroduction  of  the  business  and  the 
negotiations  had  by  them,  the  proof  of  the  actual  consummation 
of  the  several  transactions,  and  the  terms  and  conditions  thereof, 
must  come  from  the  principals  therein.)  The  testimony  of  an 
officer  of  the  defendant  is  material  and  necessary  for  the  plaintiff 
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to  have  upon  the  trial  of  this  action,  and  the  plaintiff  intends'  in 
good  faith  to  use  s-uch  testimony  upon  said  trial.  (In  the  verifi- 
cation of  the  answer  herein,  said  (Potter)  swears  that  he  persotv- 
ally  took  part  in  negotiations  with  the  several  Navy  Yards,  and  is 
personally  familiar  with  the  matters  involved  in  this  action,  and 
has  in  his  possession  the  correspondence  between  the  defendant 
and  plaintiff's  assignors,  and  between  the  defendant  and  the 
officials  of  the  said  Navy  Yards.) 

Deponent  verily  believes  that  said  (Potter)  is  more  familiar 
with  the  matters  involved  herein  than  any  other  officer  of  the 
defendant.  If  plaintiff  were  left  until  the  trial  of  this  action 
before  having  an  opportunity  to  examine  an  officer  of  the  defend- 
ant he  would  be  unable  to  establish  his  case,  should  the  officers  of 
said  defendant  fail  to  appear  at  said  trial,  or  should  they  evade  the 
service  of  a  subpcsna.  Deponent,  therefore,  asks  that  an  order 
be  made  herein  directing  said  (Potter)  to  appear  for  examination 
in  regard  to  the  several  matters  referred  to  in  this  affidavit,  and 
that  upon  said  examination  said  (Potter)  be  directed  to  produce 
the  (order  books,  contract  books,  ledgers,  bank  books  and  check 
books)  of  said  defendant,  and  any  other  books  or  papers  contain- 
ing entries  of  the  matters  involved  in  this  action. 

No  previous  application  has  been  made  for  the  order  applied 
for  hereon. 

(GODFREY  GOLDEN.) 
Sworn  to  before  me,  this 
(9^^)  day  of  (January,  1916). 

(JOHN  PORTER,) 

Notary  Public,  No.  (192,) 

(Kings)  County. 
(Cert,  filed  in  N.  Y.  Co.) 
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FORM  No.  204 

Staying  Examination  Pending  Appeal  From  Denial  of  Motion  to 
Vacate  Order  for  Examination  —  Order  to  Show  Cause 

SUPEEME.  OOUET, 
{N&w  York)  County. 


(AGNES  CONE,) 

Plaintiff, 
against 

(MIDLAND     COMPANY,    DANIEL 
LEONARD,  and  JAMES  HOLMES,) 
Defendants. 


Upon  the  pleadings  herein,  and  upon  the  order  for  the  ex- 
amination of  the  defendants  before  trial,  the  order  to  show  cause 
why  same  should  not  be  vacated  and  the  affidavits  for  and  against 
the  same,,  and  the  order  denying  said  motion  and  the  notice  of 
appeal  to  the  Appellate  Division  from  said  order,  and  the  an- 
nexed affidavit  of  (Alfred  Beeves,)  verified  the  (24cth)  day  of 
(April,  1916),  and  the  affidavit  of  (William  Dalton,)  verified 
(April  25,  1916),  it  is 

OEDEKED  that  the  plaintiff  or  her  attorneys  show  cause  at 
Special  Term,  (Part  I)  of  this  court,  appointed  to  be  held  in 
and  for  the  County  of  (New  York)  at  the  County  Court  House 
in  the  (Borough  of  Manhattan,  City  of  New  York,)  on  the 
(^Ith)  day  of  (April,  1916,)  at  10:30  o'clock  in  the  forenoon 
or  as  soon  thereafter  as  counsel  can  be  heard,  why  all  proceedings 
under  the  order  for  the  examination  of  the  defendants  or  either 
or  any  of  them  before  trial  should  not  be  stayed  pending  an  appeal 
to  the  Appellate  Division  for  the  (First  Judicial)  Department  by 
the  defendants  from  the  order  entered  herein  in  the  office  of  the 
Clerk  of  the  County  of  (New  York)  on  the  (24i/i.)  day  of  (April, 
1916),  denying  their  motion  to  vacate  and  set  aside  said  order 
and  why  the  defendants  should  not  have  such  other,  further  or 
different  order  or  relief  in  the  premises  as  may  be  just  or  proper ; 
and  until  the  hearing  and  determination  of  this  application  for 
a  stay  pending  said  appeal,  all  proceedings  under  said  order  for 
the  examination  of  the  defendants  before  trial  and  the  order  of 
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this  court  filed  and  entered  in  the  office  of  the  Clerk  of  the 
County  of  {New  York)  on  the  (22c?)  day  of  {April,  1916), 
directing  that  the  examination  should  proceed  on  the  {21  th)  day 
of  {April J  1916),  are  hereby  stayed. 

Service  of  this  order  by  delivering  a  copy  thereof  to  the  attor- 
neys for  the  plaintiff  on  or  before  the  {26th)  day  of  {April, 
1916),  shall  be  sufficient. 

Dated,  {New  Yorh,  April  25,  1916.) 

{NATHAN  BIJUR,) 

Justice  of  the  Supreme  Court  of  the 

State  of  New  York. 


FORM  No.  S05 
Affidavit  on  Motion  for  Stay  of  Examination  Fending  Appeal 

SUPREME  COTJET, 

{New  Yorh)  County. 


{AGNE8  CONE,) 

Plaintiff, 
against 

{MIDLAND     COMPANY,     DANIEL 
LEONARD,  and  JAMES  HOLMES,) 

Defendants. 


^'  Iss. 


STATE  OE  NEW  YOEK, 
County  of  {New  York), 

{Alfred  Beeves,)  being  duly  sworn,  says:  I  am  a  member  of 
the  firm  of  {Beeves  &  Tod,)  and  one  of  the  attorneys  for  the 
defendants  in  the  above-entitled  action. 

That  on  or  about  the  (27/^)  day  of  {March,  1916,)  the  plain- 
tiff procured  an  order  from  Hon.  {Edward  J.  Gavegam,,)  Justice 
of  this  court,  directing  that  the  defendant,  {Midla^id  Company, 
hy  Jaanes  Holmes,  President  and  Secretary,  and  Daniel  Leonard, 
Manager  and  Agent,  and  the  defendants,  James  Holmes  and 
Darnel  Leonard,)   appear  before  one  of  the  the  Justices  of  this 
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court,  at  Special  Term  thereof,  to  be  held  at  the  Comity  Court 
House,  {Richmond,  Staten  Island,)  on  the  (8<A.)  day  of  {April, 
1916,)  at  the  opening  of  court  on  that  day  to  be  examined  then 
and  there  and  on  such  days  to  which  said  examination  may  be 
adjourned;  said  examination  to  be  with  respect  to  the  issues  in 
this  action,  particularly  {the  use,  possession  and  control  of  by 
the  defendant  and  the  character,  description^  and  construction  of 
premises,)  described  in  the  complaint  and  {the  occurrences  re- 
ferred to  in  the  complaint  as  having  occurred  on  the  23d  day  of 
May,  1915,  resulting  in  the  injuries  referred  to  in  the  com- 
plaint,) and  with  respect  to  the  other  matters  referred  to  in  the 
complaint  and  the  affidavit  accompanying  said  order,  and  said 
defendants  were  thereby  directed  and  required  to  produce  upon 
said  examination  {all  hooks,  records,  documents  and  letters)  in 
any  wise  relating  to  the  {ownership,  possession  and  control  of  the 
said  premises.) 

On  or  about  the  {&th)  day  of  {April,  1916,)  defendants  pro- 
cured an  order  from  a  Justice  of  this  court,  directing  the  plain- 
tiff to  show  cause  why  said  order  for  the  examination  of  the 
defendants  should  not  be  set  aside.  That  said  motion  was  denied* 
and  the  said  examination  was  directed  to  proceed  on  {April  27, 
1916,)  at  the  same  hour  and  place  and  pursuant  to  the  terms 
of  the  order  for  examination  of  said  defendants,  by  an  order 
entered  on  the  (22^)  day  of  {April,  1916,)  in  the  office  of  the 
Clerk  of  the  County  of  {New  York.) 

Defendants  intend  in  good  faith  to  immediately  appeal  from 
the  said  last  mentioned  order  and  to  diligently  prosecute  said 
appeal.  As  an  appeal  will  be  futile  if  the  examination  is  had 
in  the  meantime,  deponent  asks  that  all  proceedings  under  said 
order  may  be  stayed  pending  this  application  for  a  stay  and 
pending  the  appeal  from  said  last  mentioned  order  to  the  Appel- 
late Division  for  the  {First)  Department.  That  the  reason  why 
an  order  to  show  cause  is  asked  for  is  because  the  examination 
of  defendants  is  set  for  the  {27th)  day  of  {April,  1916,)  and  the 
usual  notice  of  motion,  to  wit,  five  days,  could  not  be  given. 

That  no  notice  of  trial  has  been  served  to  date  in  this  action, 
and  deponent  verily  believes  that  the  action  could  not  be  brought 
to  trial  within  {one  year)  if  a  notice  should  now  be  served. 
That  a  decision  on  the  appeal  heretofore  referred  to  may  be 
reasonably  expected  within   {ten  months.)    and  deponent  verily 
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believes  that  no  harm  can  result  to  the  plaintiff  by  reason  of  this 
stay. 

That  no  previous  application  has  been  made  to  any  Court  or 
Judge  thereof  for  the  relief  herein  sought. 

WHEREFOKE,  deponent  requests  an  order  of  this  court 
directing  the  plaintiff  or  her  attorneys  to  show  cause  before  Special 
Term,  (Pari  I)  of  this  court,  to  be  held  at  the  County  Court 
House  in  the  (Borough  of  Manhattan,  City  of  New  York,)  on  the 
(27th}  day  of  (April,  1916,)  at  10:30  a.  m.  or  as  soon  thereafter 
as  counsel  can  be  heard,  vyhy  a  stay  pending  an  appeal  from  the 
order  of  this  court  heretofore  granted  should  not  be  granted. 

(ALFRED  BEEVES.) 

Sworn  to  before  me,  this       1 
(2Uh)  dayjof  (April,  1916.)  J 

(EMMA  RING,) 

Notary  Public, 

(N.  Y.  Co.,  No.  235.) 


FORM  No.  206 
Examination  of  Witness  Before  Trial — Affidavit  to  Obtain 

SUPREME  COURT, 
(Saratoga)  County. 


(SAMUEL  OSMOND,) 

Plaintiff, 
against 

(ARTHUR  FARBER,) 

Defendant. 


STATE  OF  NEW  YORK,  1 
County  of  (Saratoga,)        f" 


(WINTHROF  FRYE),  being  duly  sworn,  says  that  he  is  one 
of  the  attorneys  for  the  (plaintiff)  in  the  above-entitled  action 
and  resides  and  has  his  place  of  business  at  (Saratoga  Springs, 
New  York). 

That  the  plaintiff  resides  at  (No.  40  West  43id  street  in  the 
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Borough  of  Manhattwn,  City  and  County  of  New  York),  and  has 
a  place  of  business  at  (No.  2  Rector  street  in  said  Borough). 

That  the  defendant  resides  in  the  (Town  of  SchuyleniMe)  in 
said  county,  and  has  his  place  of  business  at  (170  Broadway, 
Borough  of  Manhattan,  City  of  New  York),  as  deponent  is 
informed  and  verily  believes. 

That  this  action  was  commenced  by  the  service  of  a  copy  of  ths 
summons  and  complaint  upon  the  defendant  (Arthur  Farher)  at 
his  said  place  of  residence  on  the  (8th)  day  of  (September,  1915), 
as  ap'pears  by  the  affidavit  of  service  hereto  attached.  That  the 
defendant  has  appeared  and  answered  by  (Niles  &  Niles),  whose 
office  and  post-ofSce  address  is  (17  Wall  street.  Borough  of  Man- 
hattan, New  York  City),  and  whose  residences  are  as  follows: 
(insert) 

That  this  action  is  brought  to  recover  the  sum  of  (one  thow- 
sand)  dollars  ($1,000)  for  (professional  services  performed  by 
William  Wallace,  the  plaintiff's  assignor,  as  a  physician  and 
surgeon  and  for  medical  service  and  attendance  and  furnishing 
medicines,  etc.,)  to  the  defendant  (and  members  of  his  family) 
at  the  (City  of  Genoa,  Italy),  at  the  special  request  of  the  defend- 
ant, as  appears  by  the  complaint,  a  copy  of  which  is  hereto 
annexed  and  marked  "  A." 

That  the  answer  of  the  defendant  was  served  on  (Septeniber 
29th,  1915),  and  is  in  substance  a  general  denial. 

That,  as  deponent  is  informed  and  'believes,  ( William  Wallace) 
is  a  physician  and  surgeon  residing  and  practicing  his  profession 
in  the  (City  of  Genx)a,  Italy) ;  that  deponent  has  learned  from  said 
(Wallace),  through  interviews  and  by  correspondence  with  him, 
the  facts  which  he  expects  to  prove  by  (Miss  Mary  Rowen),  who 
resides,  as  deponent  is  informed  and  believes,  at  (Hotel  Martha 
Washington,  30  East  SOth  street.  Borough  of  Manhattan,  New 
York  City) .  That  plaintiff  expects  and  desires  to  prove  by  said 
(Mary  Rowen)  that  (Eleanor  Farber,  a  daughter  of  the  defend- 
ant, was  seriously  ill  and  confined  to  her  bed  and  was  contirvur 
ously  binder  the  plaintiff's  care  in  the  City  of  Genoa,  Italy,  for  a 
period  of  two  months,  namely,  from  June  to  September,  1914, 
and  that  during  said  period  said  William  Wallace  attended  said 
Eleanor  Farber  upwards^  of  sixty  times  cmd  furnished  to  her 
medicines  and  medical  treatment)  ;  and  plaintiff  further  expects 
and  desires  to  prove  by  said  (Mary  Rowen)  that  during  said 
times  she  was  (the  tutor  and  trau'eling  companion  to  said  Eleanor 
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Farher  and  had  th&  care  and  charge  of  her  during  said  illness, 
and  she  was  employed  hy  the  defendant  as  such  tutor  and,  travel- 
ing companion  for  his  said  daughter  Eleanor) . 

Deponent  further  says  that  the  testimony  of  said  witness  {Mary 
Bowen)  is  absolutely  necessary  and  material  for  the  plaintiff 
upon  the  prosecution  of  this  action,  and  that  without  such  testi- 
mony the  plaintiff  cannot  safely  proceed  to  trial  for  the  reason 
that  {said  Mary  Rowen  was  at  said  times  in  the  employ  of  the 
defendants  and  acting  as  tutor  aiid  traveling  companion  of  defend- 
ant's said  daughter,  and  as  such  procured  the  attendance  and 
services  of  plaintiff  for  defendant's  said  daughter)  and  that  sai-d 
{Mary  Rowen  was  during  all  said  times  present  with  anS 
asswmed  charge  of  said  daughter's  care  during  her  illness)  as 
alleged  in  the  complaint. 

That  said  {Mary  Bowen),  the  said  witness,  is  and  for  several 
months  has  been  in  feeble  health,  as  deponent  is  informed  and 
believes,  and  intends  to  sail  for  Europe  on  the  {7th)  da,y  of 
{March,  1916),  and  will  not  return  to  the  United  States  in  time 
to  attend  the  trial  of  this  action,  as  deponent  has  been  informed 
by  a  letter  from  said  {Mary  Rowen),  which  is  hereto  annexed 
and  made  a  part  of  this  affidavit,  and  verily  believes. 

That  unless  the  said  witness  be  examined  conditionally  and  her 
.  testimony  taken  de  bene  esse  before  she  leaves  this  country,  to  wit : 
on  the  {7th)  day  of  {March,  1916),  the  plaintiff  will  lose  the 
benefit  of  her  testimony. 

That  it  is  the  intention  and  purpose  of  the  plaintiff  to  examine 
said  {Mary  Bowen)  as  a  witness  and  to  use  her  deposition  as 
evidence  upon  the  trial  of  this  action. 

An  affidavit  of  merits  made  by  deponent  and  verified  the 
{16th)  day  of  {December,  1915),  was  filed  herein  on  the  {21st) 
day  of  {December,  1915),  with  the  papers  in  which  {an  examuwu- 
tion  of  defendant  before  trial  was  tahen  by  order  of  this  Court 
on  that  day) . 

That  no  previous  application  for  this  or  any  similar  order  has 
been  made  by  or  on  behaK  of  the  plaintiff. 

{WINTHBOP  FBYE.) 
Sworn  to  before  me,  this  1 
{2d)  day  of  {March,  1916.)  J 

{CHABLE8  LOCKWOOD,) 

Notary  Public, 

{Saratoga)  County. 
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FORM  No.  207 

Examination  of  Witness  Before  Trial  —  Order  of  Eeference 

SUPREME  COURT, 
(^Saratoga)  County. 


{SAMUEL  OSMOND,) 

Plaintiff, 
against 

(ARTHUR  FARBER,) 

Defendant. 


On  reading  and  filing  the  aifidavit  of  {Winthrop  Frye),  veri- 
fied the  (2d)  day  of  (March,  1916),  hereto  annexed,  and  the 
pleadings  herein  and 

On  motion  of  Messrs,  (Frye  &  Bennett),  attorneys  for 
(plaintiff), 

ORDERED  that  (Charles  G.  Moody),  of  (Saratoga  Springs, 
New  YorJc),  a  counsellor-at-law,  be  and  he  hereby  is  appointed 
Referee  herein  to  take  the  deposition  of  (Mary  Rowe-n),  as  a 
witness  for  the  (plaintiff),  conditionally  in  this  action. 

And  it  is  further  ordered  that  the  (plaintiff)  cause  the  ex- 
amination of  said  witness  to  be  brought  on  before  said  Referee  at 
(Hotel  Martha  Washington,  No.  30  East  30th  street.  Borough  of 
Manhattan,  City  of  New  York),  on  the  (6th)  day  of  (March, 
1916),  at  noon,  and  that  the  (plaintiff)  give  the  attorneys  for 
the  (defendant)  notice  of  the  time  and  place  of  such  examination 
(by  mail)  at  least  (three)  days  before  the  same,  which  notice 
shall  be  deemed  sufficient. 

Dated,  (March  2,  1916.) 

(WILLIAM  P.  RUDD,) 

Justice  of  the  Supreme  Court. 
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FORM  No.  208 
Order  for  Examination  of  Witness  Before  Trial 


SUPEEME  COUET, 

(Saratoga)  County. 


(SAMUEL  OSMOND,) 

Plaintiff, 
against 

(ARTHUR  PARSER,) 

Defendant. 


On  the  annexed  affidavit  of  (Winthrop  Frye),  one  of  the  attor- 
neys for  the  plaintiff  in  the  above  entitled  action,  verified  (March 
2,  1916), 

OEDEEED  that  (Mary  Rowen)  of  the  (Borough  of  Manhat- 
tan, City  of  New  York),  be  examined  before  (Charles  G.  Moody), 
an  attorney-at-law,  the  Eeferee  appointed  herein  for  that  pur- 
pose, as  a  witness  in  the  above  entitled  action,  conditionally,  at 
(the  Hotel  Martha  Washington,  No.  30  East  SOth  street.  Borough 
of  Manhattan,  New  York  City),  on  the  (%th)  of  (March,  1916), 
at  noon,  and  that  Messrs.  (Niles  &  Niles),  the  attorneys  for 
the  defendant  herein,  be  given  notice  of  such  examination  by 
service  upon  them  (hy  mail)  of  a  copy  of  this  order  and  affidavit' 
on  or  before  the  (dd)  day  of  (March,  1916). 

Dated,  (March  2,  1916.) 

(WILLIAM  P.  RUDD,) 

Justice  of  the  Supreme  Court. 
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FORM  No.  209 

Examination  of  Witness  Before  Trial  —  Notice  of  Examination 

Sirs: 

YOU  WILL  PLEASE  TAKE  NOTICE  of  the  orders  made 
herein  by  Hon.  {William  P.  Eudd,)  Judge  of  the  Supreme  Court 
of  the  State  of  New  York,  dated  (March  2,  1916),  of  which  the 
foregoing  are  copies ;  and  that  pursuant  thereto  the  (plaintiff)  will 
take  the  deposition  of  (Mary  Rowen)  as  a  witness,  as  therein 
provided  on  the  (Qth)  day  of  (March,  1916),  at  (noon),  at  (the 
Hotel  Martha  Washington,  No.  30  East  BOth  Street,  Borough  of 
Manhattan,  New  Yorh  City.) 

Dated,  (New.  Yorh,  March  3,  1916.) 
Yours,  etc., 

(FRYE  &  BENNETT,) 

Attorneys  for  (Plaintiff.) 
To 

Messrs.  (NILES  &  NILE8,) 

Attorneys  for  (Defendant.) 


DISCOVERY  AND  INSPECTION 


Examination  before  trial,  under  §§  872-880,  Code,  and  pro- 
ceedings for  Inspection  and  Discovery,  under  §§  803-809,  Code, 
cannot  be  had  in  one  and  the  same  proceeding. 

Discovery  can  be  had  not  only  of  a  book,  document  or  other 
paper,  but  the  Code  now  provides  for  discovery  of  "  any  article 
or  property  "  as  well. 

The  Court  may  give  permission  to  take  a  photograph  or  take 
a  copy. 

As  to  the  practice  generally,  see  Rules  14,  15  and  16,  G.  R.  P. 

An  inspection  of  all  the  general  books  of  a  party. will  not  be 
ordered  to  establish  facts  which  can  be  ascertained  by  an  exam- 
ination of  the  party.  The  better  practice  seems  to  be  to  secure 
an  examination  of  the  party  and  ascertain  therefrom  of  what 
books  and  papers  of  the  party,  an  inspection  is  necessary  and  then 
to  obtain  an  order  for  such  discovery.     (127  App.  Div.  729.) 

In  actions  to  recover  commissions  on  sales  or  compensation 
based  on  a  percentage  of  business  transacted,  see  132  App.  Div. 
837,  110  App.  Div.  633. 


FORM  No.  210 
Discovery  of  Books  and  Papers  —  Petition* 

SUPREME  COURT, 
{New  York)  County. 

(JOHN  LITTLE,)  ^ 

Plaintiff, 
vs. 

(ARTIFICIAL  STONE  COMPANY,) 

Defendant. 


J 


To  the  Supreme  Court  of  the  State  of  Wew  York : 

The  petition  of  (John  Little)  respectfully  shows  to  this  court 

as  follows: 

I.  That  he  is  the  plaintiff  in  this  action  and  resides  at  (No. 

25  West  60th  street,  in  the  Borough  of  McmhaUan,  City  of  New 

Yorlc.) 

•See  116  App.  Div.  219. 

[527] 
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II.  That  this  action  was  commenced  by  the  service  of  a  sum- 
mons and  complaint  on  the  defendant  herein  on  the  {IQtJi)  day  of 
{February,  1916,)  and  issue  was  joined  herein  on  the  (IQth)  day 
of  {March,  1916,)  by  the  service  of  an  answer  that  the  defendant 
appeared  herein  on  {March  IQth,  1916),  by  his  attorney,  {Oliver 
Hodge,)  whose  office  and  post  office  address  is  {No.  32  Wall 
street.  Borough  of  Manhattan,  City  of  New  Yorh.) 

III.  That  this  case  is  at  issue  and  on  the  general  calendar  of 
this  court,  and  that  the  place  of  trial  of  this  action  is  the  county 
of  {New  York.) 

TV.  That  the  defendant  is,  and  at  all  the  times  hereinafter 
mentioned,  was  {a  domestic  business  stock  corporation  engaged  in 
the  business  of  manufacturing  of  artificial  stone  and  a  patented 
substitute  for  building  stone  known  as  "  nearstone,"  and  has  its 
principal  place  of  business  at  No.  220  Broadway,  Borough  of 
Manhattan,  City  of  New  York.) 

V.  That  this  action  is  brought,  as  more  fully  appears  by  the 
complaint  herein,  &  copy  of  which  is  hereto  annexed  and  made  a 
part  hereof,  to  recover  the  sum  of  ($24,000  due  to  plaintijf  upon 
a  contract  made  by  the  defendcmt  with  petitioner  whereby  he 
loaned  to  defendant  at  various  times  sums  aggregating  $10,000, 
and  the  defendant  on  its  part  agreed  to  use  and  invest  all  of  said 
advances  and  loans  in  establishing  selling  branches  and  agencies 
for  the  sale  of  and  to  promote  and  develop  the  use  and  sale  of  its 
product  in  the  State  of  Ohio.  Said  agreement  further  provided 
that  all  of  the  sums  so  advanced  and  loaned  by  the  plaintijf  were 
to  be  repaid  by  the  defendant  in  annual  payments  out  of  the  profits 
of  its  business  thus  to  be  produced  and  developed  in  the  State  of 
Ohio,  at  the  rate  of  10  per  cent,  of  the  net  profits  of  such  business 
as  sihown  by  sem%i^anniMl  statements  of  the  business  done,  said 
payments  to  commence  as  soon  as  the  sermrannual  statements 
showed  net  annual  profits  of  $5,000  or  upwards  and  to  continue 
until  the  entire  loan  was  repaid.  Said  agreement  further  pro- 
vided that  plaintiff  was  to  receive  no  interest  for  said  loans  but 
luas  to  be  paid  in  addition  to  the  part  payments  on  his  loan,  15 
per  cent,  of  the  net  profits  of  the  defendants  business  in  the  State 
of  Ohio,  and  such  payments  were  to  commence  as  soon  as  the 
earnings  of  defendant  from  said  business  equalled  $5,000  per 
annum,  and  thereafter  so  long  a  -  the  Ohio  busim^ss  of  defendant 
produced  net  earnings  in  excess  of  $5,000  per  annum,  plaintiff 
wa^  to  be  paid  20  per  cent,  of  the  net  profits  of  such  business. 
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The  complaint  further  alleged  that  since  the  making  of  said  con- 
tract and  as  the  result  of  the  employment  in  its  business  of  the 
sums  so  loaiied  to  defendant  it  has  established  and  enjoyed  a 
large,  profitable  and  constantly  increasing  business  in  the  sale  of 
its  product  in  the  State  of  Ohio,  and  that  during  the  period  men- 
tioned in  the  complaint  defendant  has  earned  and  received  net 
earnings  and  profits  which  luere  produced  by  and  arose  out  of  the 
business  so  transacted  in  the  State  of  Ohio  in  excess  of  $10,000 
per  annum,  and  that  no  part  of  the  moneys  so  loaned  and  advanced 
by  plaintiff  has  been  paid  and  defendant  has  never  paid  any  sums 
whatever  to  plaintijf.) 

VI.  That  after  a  full  and  fair  statement  of  the  facts  of  this 
case  to  (Oliver  Hodge,)  his  counsel  herein,  petitioner  is  advised 
by  his  said  counsel  that  an  inspection  and  discovery  of  the  follow- 
ing books,  papers,  documents  and  accounts  is  necessary  to  peti- 
tioner to  establish  his  cause  of  action  upon  the  trial  of  this  cause, 
to  wit:  (all  the  ledgers,  sales  books,  contract  registers,  material 
boohs,  invoice  and  delivery  books,  accounts  in  said  books  show- 
ing the  business  done  by  defendant  in  the  State  of  Ohio  during 
the  times  stated  in  the  complaint,  the  contracts  made  by  the  de- 
fendant with  a  large  number  of  persons  and  corporations  in  said 
State  during  said  period,  together  with  the  dates  thereof,  the 
amounts  received  and  still  receivable  thereunder;)  and  also  all 
(contracts  in  writing  made  by  defendants  with  said  persons  and 
corporation  during  the  period  of  petitioner's  contract,  viz.:  from 
January  1,  1911,  to  January  1,  1916.)  That  such  inspection  and 
discovery  is  necessary  and  material  to  petitioner  to  show  (the 
facts,  items,  amounts  involved,  and  number  of  contracts  secured, 
and  sales  made  and  business  transacted  throughout  the  State  of 
■Ohio,)  set  forth  in  the  complaint,  and  said  facts  (items  and 
amounts)  can  be  proved  only  by  a  discovery  and  inspection  of  the 
books,  papers  and  accounts  above  described. 

That  all  of  said  books,  papers,  documents  and  accounts  were, 
during  the  whole  period  herein  mentioned,  kept  in  the  sole  con- 
trol of  the  (defendant)  and  (their)  servants  and  agents,  and  are 
now  and  ever  have  been  in  the  exclusive  possession,  custody  and 
control  of  the  said  (defendant)  herein,  and  that  no  copies  of  said 
papers,  books,  documents  or  accounts  exist. 

That  your  petitioner  has  made  diligent  effort  to  obtain  the  fore- 
going information  of  said  items,  facts,  amounts,  but  has  been 
unable  to  discover  any  person  who  possesses  such  knowledge  or 
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information,  and  that  your  petitioner  has  no  available  proof  out- 
side the  said  books,  documents,  papers  and  accounts,  of  the  amount 
of  the  indebtedness  of  the  {defendant)  to  him. 

That  neither  of  said  books,  documents,  papers  or  accounts  nor 
any  copy  thereof  is  now  or  ever  has  been  in  the  possession  or 
under  the  control  of  your  petitioner. 

That  your  petitioner,  through  (Oliver  Hodge,)  his  attorney,  has 
requested  and  demanded  of  {defendant)  permission  to  inspect 
said  books,  documents,  papers  and  accounts,  which  request  has  been 
denied  as  appears  more  fully  by  the  affidavit  of  {Oliver  Hodge,) 
verified  {July  10,  1916,)  hereto  annexed  and  made  a  part  hereof. 

That  no  previous  application  for  an  order  of  Inspection  and 
Discovery  has  been  asked  for  herein. 

Wherefore  your  petitioner  prays  that  an  order  may  be  granted 
directing  the  {defendant)  herein,  {Artificial  Stone  Com- 
pany,) to  produce  and  discover  and  to  allow  to  the  plaintiff  an 
inspection  and  copy,  or  permission  to  take  a  copy  of  {such,  portions 
of  all  ledgers,  sales  hooks,  material  hooks,  invoice  and  delvvery 
books,  contract  registers,  accounts  receivable  and  all  other  ac- 
counts as  hear  upon  the  transactions  involved  in  this  action,) 
papers,  books,  contracts  and  documents  possessed  by  or  under  the 
control  of  the  {defendant)  which  will  show  the  transactions  above 
described  between  {January  1,  1911,  and  January,  1916.) 

And  in  default  thereof  to  show  cause  on  the  (18Wi)  day  of 
{July,  1916,)  at  (10:30)  o'clock  in  (/ore)noon,  at  Special  Term, 
{Part  I,)  of  this  Court  to  be  held  at  the  County  Court  House  in 
the  {Borough  of  Manhattan,  City  of  New  Yorkj)  why  the  prayer 
of  the  petition  should  not  be  granted ;  and  that  all  proceedings  on 
the  part  of  the  {defendant)  be  stayed  until  the  hearing  and  deter- 
mination of  this  application. 

{JOHN  LITTLE.) 

Dated,  {New  York,  July  10,  1916.) 

(Verification.) 
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FORM  No.  211 
Order  for  Discovery  of  Books  and  Papers 


SUPREME  COURT, 
{New  York)  County. 


{JOHN  LITTLE,) 

Plaintiff, 
against 

{ARTIFICIAL  STONE  COMPANY,) 

Defendant. 

Upon  reading  and  filing  the  annexed  petition  of  {John  Little,) 
the  plaintiff  herein,  verified  the  {10th)  day  of  {July,  1916,)  with 
the  annexed  copies  of  the  pleadings  and  the  annexed  affidavit  of 
{Oliver  Hodge,)  verified  the  same  day, 

On  motion  of  {Oliver  Hodge,)   attorney  for  the   {■plaintiff,) 

IT  IS  ORDERED  that  the  {defendant)  herein,  {Artificial 
Stone  Compwmj,)  be  and  it  is  hereby  directed  to  produce  and 
discover  and  to  allow  to  the  {plaintiff)  an  inspection  and  copy, 
or  permission  to  take  a  copy  of  {such  portion  of  all  ledgers,  sales 
books,  material  hooks,  invoice  and  delivery  hooks,  contract  regis- 
ters, accounts  receivable  and  all  other  accounts,  papers,  books, 
contracts  and  docwments)  possessed  by  or  under  the  control  of  the 
defendant  as  will  show  all  transactions  involved  in  this  action 
between  {January  1,  1911,  and  January  1,  1916.) 

Or  in  default  thereof  to  show  cause  on  the  (18i/i)  day  of  {July, 
1916,)  at  (10:30)  o'clock  in  the  (/ore)noon,  at  Special  Term, 
{Part  I)  of  this  Court,  to  be  held  at  the  County  Court  House  in 
the  {Borough  of  Manhattan,  City  of  New  York,)  why  the  prayer 
of  said  petition  should  not  be  granted ; 

And  it  is  further  ordered  that  all  proceedings  on  the  part  of 
the  {defendant)  be  and  hereby  are  stayed  until  the  hearing  and 
determination  of  this  application. 

Dated,  {New  York,  July  10,  1916.) 

{JOHN  0.  CLARE,) 

{Justice  of  the  Supreme  Court.) 
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FORM  No.  212 
Petition  for  Discovery  of  Document* 

SUPREME  COURT, 
(New  York)  County. 

(JAMES  MOORE,) 

Plaintiff, 
against 

(THE    NEW    YORK    BOOK    COM- 
PANY,) 

Defendant. 


To  the  Supreme  Court  of  the  State  of  New  York: 

The  petition  of  (James  Moore,)  the  (plaintijf)  above  named, 
respectfully  shows  to  this  Court  as  follows : 

I.  That  he  is  the  (plaintiff)  in  this  action  and  resides  at  (No. 
42  West  Siith  Street  in  the  Borough  of  Manhattan,  City  of  New 
YorJc.) 

II.  That  this  action  was  commenced  by  the  service  of  a  sum- 
mons and  complaint  on  the  defendant  herein  on  the  (Idth)  day 
of  (February,  1916,)  and  issue  was  joined  herein  on  the  (IQth) 
day  of  (March,  1916,)  by  the  service  of  an  answer;  that  the 
defendant  appeared  herein  on  (March  16,  1916,)  by  his  attorney, 
(Oliver  James,)  whose  office  and  post-office  address  is  (No.  14 
Wall  Street,  Borough  of  Manhattan,  City  of  New  YorJc.)  That 
this  case  is  at  issue  and  on  the  (General  Trial)  Calendar  (No. 
2)  of  this  Court,  and  the  place  of  trial  of  this  action  is  the  County 
of  (New  YorJc,)  and  the  next  Trial  Term  of  Court  at  which  this 
action  can  be  tried  is  appointed  to  be  held  beginning  (October 
2,  1916.) 

III.  That  the  defendant  is,  and  at  all  the  times  hereinafter 
mentioned,  was  a  domestic  business  stock  corporation,  engaged  in 
the  business  of  (printing  and  selling  boohs,)  and  has  its  principal 
place  of  business  at  (26  Broadway,  in  the  Borough  of  Manhattan, 
City  of  New  Yorh.) 

TV.  That  this  action  is  brought  to  recover  (damages  for  unlaw- 
ful discharge  under  an  oral  yearly  agreement  of  employment 

*  See  43  Misc.  618. 
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between  plaintiff  and  defendant  whereby  defendant  did  employ 
this  plaintiff  as  its  salesman,)  as  more  fully  appears  from  the 
(complaint)  herein. 

V.  That  {as  a  separate  defense  the  defendant  has  pleaded  that 
the  said  agreement  was  abrogated  in  the  course  of  the  year  and  that 
a  new  contract  in  writing  between  this  plaintiff  and  defendant 
tvas  entered  into,)  as  more  fully  appears  by  the  {answer  inter- 
posed) herein. 

VI.  Your  petitioner  has  no  knowledge  of  any  such  {written 
contract  j)  that  he  has  no  copy  of  same  in  his  possession  or  under 
his  control,  and  denies  that  {he  ever  entered  into  any  such  con- 
tract as  alleged  in  defendant's  answer.) 

VII.  That  after  a  full  and  fair  statement  of  the  facts  of  the 
case  to  {James  Hall,)  his  counsel  herein,  petitioner  is  advised  by 
his  said  counsel  that  he  has  good  and  substantial  cause  of  action 
upon  the  merits,  and  so  verily  believes,  and  is  further  advised  by 
his  said  counsel  that  an  inspection  and  discovery  of  said  {written 
contract  alleged  in  said  defendant's  answer)  is  necessary  to  peti- 
tioner to  establish  his  cause  of  action  upon  the  trial  of  this  cause 
(and  to  controvert  the  defense  set  forth  in  defendant's  answer.) 

VIII.  That  such  inspection  and  discovery  is  necessary  and 
material  to  petitioner  to  show  {that  no  such  contract  in  writing 
was  made  by  petitioner,  abrogating  the  contract  alleged  in  the 
complaint  herein,)  and  said  facts  can  be  proven  only  by  a  dis- 
covery and  inspection  of  said  alleged  contract. 

IX.  That  the  paper  purporting  to  be  {the  contract  betiveen 
your  petitioner  and  defendant  as  alleged  in  its  answer)  is  in  the 
sole  custody  of  {defendant  and  its  servants  and  agents,)  and  is 
now  and  ever  has  been  in  the  exclusive  possession,  custody  and 
control  of  the  {defendant)  herein,  and  that  no  copy  of  said  paper 
exists  to  the  best  of  deponent's  knowledge  and  belief. 

.  X.    [That  your  petitioner  has  made  diligent  effort  to  obtain  the 
foregoing  information  of  [  ]  but  has  been  unable  to  discover 

any  person  who  possesses  such  knowledge  or  information,  and  your 
petitioner  has  not  available  proof  outside  of  said  [  ].] 

XI.  That  your  petitioner  through  {Jamies  Hall,)  his  attorney, 
has  requested  and  demanded  of  {defendant)  permission  -to  inspect 
the  said  alleged  written  contract,  which  request  has  been  denied, 
as  appears  more  fully  by  the  affidavit  of  (Jewries  Hall,)  verified 
the  {2d)  day  of  {July,  1916,)  hereto  annexed  and  made  a  part 
hereof. 
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That  no  previous  application  for  an  order  of  inspection  and  dis- 
covery has  been  made  herein. 

WHEKEFOEE,  your  petitioner  prays  that  an  order  may  be 
made  herein,  directing  the  (defendant)  herein,  (the  New  York 
Booh  Company j)  to  produce  and  discover  and  to  allow  the  plain- 
tiff an  inspection  of  and  to  deliver  to  (plaintiff)  a  copy  of  such 
(alleged  contract  referred  to  in  defendant's  answer,)  and  in  de- 
fault thereof,  to  show  cause  on  the  (18th)  day  of  (July,  1916,) 
at  (10:30)  o'clock  in  the  forenoon  at  Special  Term,  (Part  I)  of 
this  Court,  to  be  held  at  the  County  Court  House  in  (the  Borough 
of  Manhattan,  City  of  New  York,)  why  the  prayer  of  the  peti- 
tioner should  not  be  granted ;  and  that  all  proceedings  on  the  part 
of  the  defendant  be  stayed  until  the  hearing  and  determination 
of  this  application. 

Dated,  (New  York,  July  3,  1916.) 

(JAMES  MOORE,) 

Petitioner. 
(Verification.) 
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The  order  should  not  direct  a  general  oral  examination  of  the 
plaintiff,  nor  an  examination  as  to  how  the  accident  happened. 
It  should  be  limited  to  inquiries  as  to  the  nature  and  extent  of 
the  injuries  complained  of  and  the  peculiar  manner  in  which 
the  injuries  were  received  so  far  as  necessary  to  enable  the 
defendant  to  ascertain  the  nature  and  extent  of  such  injuries. 
(121  App.  Div.  636.) 

The  order  should  not  contain  a  direction  that  the  examining 
physician  file  a  report  or  to  disclose  before  the  trial  results  of 
the  physical  examination.     (75  Misc.  207.) 

It  would  seem  that  an  X-ray  cannot  be  ordered.  (161  App. 
Div.  381.)  As  to  physical  examination  before  trial,  generally, 
see  75  Misc.  205,  ajfd.  151  App.  Div.  899,  164  App.  DiA).  932. 


FORM  No.  213 
Physical  Examination  Before  Trial  —  Order 


SUPREME   C'OUET, 
{Kings)   County. 


{PETER  FRENCH,)  an  infant  by 
{Murray  French,  his  Gtiardian  ad 
litem,) 

Plaintiff, 
against 

{METROPOLITAN  COMPANY,) 

Defendant. 


Upon  the  pleadings  and  proceedings  had  herein,  and  upon  the 
annexed  affidavit  of  {Daniel  Boon,)  verified  the  {29th)  day  of 
{September,  1916,)  and  it  appearing  to  me  that  proper  cause 
has  been  shovsra  for  an  oral  and  physical  examination  of  the 
plaintiff  herein,  as  an  adverse  party  before  trial, 

iNOW,   on  motion  of   {James  Lee,)   Esq.,   attorney  for  the 

defendant,  it  is 
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OEDERED  tHat  on  the  {5th)  day  of  (Octoher,  1916,)  at  (10) 
o'clock  in  the  (/ore)noon  of  that  day  {Peter  French,)  of  (161 
East  Eleventh  Street,  Borough  of  Manhattan,  City  of  New 
Yorh,)  the  plaintiff  in  this  action,  appear  before  {Bradford 
Foster,)  who  is  hereby  appointed  referee  for  the  purpose,  at 
(160  Broadway,  Borough  of  Brooklyn,)  the  office  of  the  said 
referee,  and  that  the  plaintiff  then  and  there  be  examined  by  the 
defendant  herein  as  an  adverse  party  before  trial  with  reference 
to  the  manner,  nature,  location,  extent  and  effect  of  the  injuries 
alleged  in  the  complaint  herein  to  have  been  caused  by  the 
defendant,  its  agents,  servants  or  employees.    And  it  is 

FUETHER  ORDERED  that  the  said  plaintiff  appear  before 
the  said  referee  at  the  time  and  place  mentioned  above,  and  that 
he  then  and  there  submit  in  the  presence  of  such  referee  and 
physician  duly  named  and  counsel  for  the  respective  parties  herein 
to  an  oral  examination  with  reference  to  the  nature,  extent  and 
location  and  effect  of  the  injuries  alleged  in  the  complaint  herein 
and  the  peculiar  manner  in  which  the  injuries  were  received, 
so  far  as  necessary  to  enable  the  defendant  to  ascertain  the  nature 
and  extent  of  such  injuries  to  be  made  by  {Bradford  Foster,) 
who  is  hereby  appointed  by  the  Court  for  the  purpose  of  taking 
such  oral  examination,  and  in  which  oral  examination  counsel 
for  the  respective  parties  may  particij)ate.    And  it  is 

FURTHER  ORDERED  that  subsequent  to  such  oral  examina- 
tion by  the  said  {Bradford  Foster)  and  the  aforesaid  counsel, 
the  plaintiff  herein  shall  submit  to  an  examination  of  his  person 
to  be  made  by  the  said  {Roland  Rome,)  M.  D.,  with  reference  to 
his  physical  condition,  and  with  respect  to  the  nature,  location, 
extent  and  effect  of  the  injuries  alleged  in  the  complaint  to  have 
been  caused  by  the  negligence  of  the  defendant,  its  servants,  agents 
or  employees.  And  the  said  referee  should  then  and  there  certify 
the  testimony  of  the  plaintiff  for  the  taking  of  which  provision 
is  hereby  made  to  this  Court.    And  it  is 

EURTHER  ORDERED  that  the  plaintiff  and  his  attorney  be 
and  they  hereby  are  stayed  from  taking  any  further  proceedings 
in  this  action  except  to  review  or  vacate  this  order  until  the  filing 
in  this  Court  of  the  report  of  the  referee  aforesaid. 

It  appearing  that  the  reason  that  the  defendant  asks  that  this 
examination  be  held  on  the  {5th)  day  of  {October,  1916,)  and  the 
service  of  a  copy  of  this  order  upon  the  plaintiff  or  his  attorn^ 
be  made  on  or  before  6  o'clock  p.   m.   on  the   {dOth)   day  of 
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(September,  1916,)  which  is  less  than  the  five  days'  notice 
required  to  be  given  by  section  873  of  the  Code  of  Civil  Procedure, 
is  that  (the  case  is  now  on  the  calendar  of  this  Court,  and  a  motion 
for  a  preference  herein  and  to  designate  Oi  day  certain  during  the 
October  Term  upon  which  said  case  may  be  heard  has  been  made 
in  this  case,  and  said  case  may  be  reached  for  trial  before  five 
days'  notice  required  by  said  section  of  the  Code  shall  have 
expired,)  and 

Sufficient  reason  therefor  appearing,  let  service  of  a  copy  of  this 
order  upon  the  plaintiff  and  his  attorney  on  or  before  6  o'clock 
p.  M.  on  the  (dOth)  day  of  (September,  1916,)  be  sufficient. 

Dated,  (Brooklyn,  September  29th,  1916). 

(G.  J.  G  ARRET  SON,) 
Justice  of  the  Supreme  Court. 


FORM  No.  214 

Physical  Examination  Before  Trial — Affidavit  to  Obtain 

SUPREME    COURT, 
(Kings)   County. 


(PETER  FRENCH,)  an  infant  by 
(Murray  French,  his  Guardian  ad 
litem,) 

Plaintiff, 
■  against 

(METROPOLITAN  COMPANY,) 

Defendant. 


STATE  OF  NEW  Y0RK,1 

>ss  * 
County  of  (iVew  Forfc),       J 

(DANIEL  BOON,)  being  duly  svs^om,  deposes  and  says: 
That  he  is  Vice-President  and  an  officer  of  the  (Metropolitan 
Company,)  the  corporation  defendant  in  the  above-entitled  action; 
that  the  statements  made  in  this  affidavit  are  made  upon  informa- 
tion and  belief,  except  where  hereinafter  expressly  stated  to  be 
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made  upon  deponent's  own  knowledge;  that  the  sources  of  depo- 
nent's information  and  the  grounds  of  his  belief  are  books  of 
record  kept  in  the  office  of  said  corporation  defendant,  which 
books  deponent  believes  to  be  correct;  also  reports  made  to  depo- 
nent by  officers,  servants  and  employees  of  said  ^corporation 
defendant  with  referelice  to  this  action,  which  reports  deponent 
believes  to  be  true. 

That  this  action  is  brought  to  recover  the' sum  of  (five  thousand) 
($5,000)  dollars  damages  for  personal  injuries  and  consequential 
damages  alleged  to  have  been  sustained  by  the  plaintiff  through 
the  carelessness  and  negligence  of  the  defendant,  its  agents,  ser- 
vants or  employees  on  or  about  the  (ith)  day  of  {August^  1916,) 
at  (or  near  the  intersection  of  Broadway,  and  lith  Street,  Borough 
of  Manhattan,  City  of  New  Yorh,)  as  shown  by  the  complaint 
herein. 

That  this  action  was  commenced  by  the  service  of  a  summons 
and  complaint  on  the  {12th)  day  of  {August,  1916,)  upon  which 
day  the  defendant  duly  served  its  notice  of  appearance,  and  that 
thereafter  on  the  {1st)  day  of  {September,  1916,)  issue  was 
joined  herein  by  due  service  of  defendant's  answer,  which  answer 
is  substantially  a  general  denial  of  all  the  material  allegations 
contained  in  the  complaint. 

The  plaintiff  herein,  {Peter  French,)  resides  at  {No.  161 
East  Eleventh)  street,  {Borough  of  Manhattan,  City  of  New 
York,)  and  appeared  in  this  action  by  {Martin  Thomas,)  Esq., 
attorney  and  counsellor  at  law,  with  offices  at  'No.  (375  Fulton) 
street,  {Borough  of  Brooklyn,  City  of  New  York,)  and  the 
defendant,  {Metropolitan  Company,)  having  its  offices  and  prin- 
cipal place  of  business  at  No..  (62  Broadway,  in  the  Borough 
of  Manhattan,  New  York  City,)  appeared  herein  by  {James  Lee,) 
Esq.,  attorney  and  counsellor  at  law,  who  has  an  office  at  !N^o.  (21 
Park  Bow,  Borough  of  Manhattan,  City  of  New  York.)  There 
has  been  no  change  of  parties  or  attorneys  herein. 

That  no  physical  examination  of  this  plaintiff  has  been  had  in 
the  interest  of  the  defendant,  although  the  defendant  has  requested 
from  {Martin  Thomas,)  Esq.,  the  attorney  for  the  plaintiff  herein, 
a  physical  examination  of  the  .plaintiff,  and  said  counsel  has 
refused  to  allow  the  plaintiff  to  consent  to  submit  to  such  physical 
examination.  That  the  defendant  has  no  information  and  cannot 
obtain  any  information  in  regard  to  the  plaintiff's  physical  con- 
dition, nor  of  the  nature,  extent  or  effect  of  the  injuries  alleged 
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to  have  been  sustained  by  tbe  plaintiff,  and  only  by  an  oral  and 
physical  examination,  as  provided  by  the  Code  of  Civil  Pro- 
cedure can  this  defendant  obtain  sufficient  information  concern- 
ing the  nature,  location,  extent  and  effect  of  the  injuries  sus- 
tained by  the  plaintiff,  to  enable  the  defendant  to  properly  meet 
upon  the  trial  of  this  action  the  allegations  contained  in  the  com- 
plaint. 

That  the  defendant  herein  intends  in  good  faith  to  defend  this 
action.  That  it  is  absolutely  necessary  for  the  defendant  to  have 
such  physical  examination  and  to  have  such  testimony  as  it  seeks 
through  the  order  herein  asked  for,  in  order  that  it  may  learn  the 
nature,  location,  extent  and  effect  of  the  injuries  alleged  in  the 
complaint  to  have  been  sustained  by  the  plaintiff.  That  this  testi- 
mony may  be  used  at  the  trial,  and  that  it  is  necessary  to  obtain 
this  information  now  rather  than  at  the  trial,  so  that  the  defendant 
may  know  what  the  injuries  are  and  be  able  to  properly  defend 
this  action  at  the  time  of  the  trial.  The  defendant  submits  that 
the  plaintiff  is  in  a  position  to  have  knowledge  as  to  the  physical 
injuries  alleged  to  have  been  sustained  and  which  it  is  now 
necessary  for  the  defendant  to  know  in  order  that  the  defendant 
may  safely  proceed  with  the  defense  of  this  action.  And  the 
defendant  having,  through  its  officers,  agents  and  employees,  dili- 
gently endeavored  to  obtain  this  information,  and  being  utterly 
unable  to  obtain  any  definite  information  with  regard  thereto,  now 
seeks  a  physical  examination  of  the  plaintiff  herein,  in  order  to 
obtain  a  statement  of  the  injuries  and  expert  testimony  as  to -the 
nature,  extent  and  effect. 

That  the  reasons  why  the  defendant  asks  this  examination  be 
held  on  the  (3rd)  day  of  {October,  1916.)  and  that  service  of  a 
copy  of  this  order  upon  the  plaintiff  and  his  attorney  be  made  on 
or  before  6  o'clock  p.  m.  on  the  (30th)  day  of  (September,  1916,) 
which  is  less  than  five  days'  notice  required  to  be  given  by  section 
873  of  the  Code  of  Civil  Procedure,  is  that  (the  case  is  now  on  the 
calendar  of  this  Court  and  a  motion  for  preference  and  to  desig- 
nate a  day  certain  during  the  (October)  Term  for  the  trial  of  this 
case  has  been  made  and  said  case  ma/y  be  reached  for  trial  before 
the  usual  five  dayg'  notice  as  requvred  by  section  873  of  the  Code 
of  Civil  Procedure  shall  have  elapsed. ) 

That  no  previous  application  for  the  relief  herein  sought  has 
been  made  to  any  court  or  judge. 


540  PirYsiOAL  Examination  Bbfoee  Tbial 

Affidavit 

WHEREFORE  your  deponent  asks  that  an  order  be  granted 
requiring  the  plaintiff  herein  to  appear  before  a  referee  and  then 
and  there  submit  to  an  oral  and  physical  examination  in  accord- 
ance with  the  provisions  of  the  order  hereto  annexed,  and  further 
requiring  that  the  plaintiff  and  his  attorney  be  stayed  from  taking 
any  and  all  proceedings  in  this  action  until  the  confirmation  by 
this  Court  of  the  report  of  the  referee  herein. 

(DANIEL  BOON.) 
Sworn  to  before  me,  this  1 

(29tK)  day  of  (September,  1916.)  J 

(HENRY  JONES,) 

Notary  Public, 

(New  York)  County. 


NOTICE  OF  TRIAL 


Notice  of  trial  served  before  case  is  at  issue  is  absolutely  void 
so  that  objection  to  it  is  not  waived  by  retention.  But  if  the 
service  of  the  notice  of  trial  is  not  void,  but  irregular,  the  notice 
should  be  returned  promptly  vs^ith  a  statement  of  the  reasons  for 
so  doing.  A  motion  will  not  lie  to  compel  a  party  to  accept  serv- 
ice of  a  notice  of  trial,  but  if  the  service  is  proper  the  party 
should  proceed  under  it. 

The  Court  may  impose  conditions,  e.  g.,  that  the  case  retain  its 
orig-inal  date  of  issue  upon  granting  order  permitting  service  of 
a  pleading  which  createsi  new  issues,  but  when  no  such  condition 
is  imposed  and  new  issues  are  thus  created,  a  new  notice  of  trial 
must  be  served  and  a  new  note  of  issue  filed.  Otherwise  the  case 
will  be  stricken  from  the  calendar.  As  to  practice  where  leave  is 
gTanted  to  serve  a  new  pleading  upon  reversal  on  appeal  after 
decision  involving  prior  pleading,  see  Ward  v.  Smith,  103  App. 
Div.  375. 

Where  there  are  two  causes  with  the  sam.e  title,  the  notice  of 
trial  must  distinguish  by  number  or  otherwise,  which  is  meant 
to  be  indicated. 

1^0  new  notice  of  trial  is  necessary  when  a  case  is  reversed  on 
appeal  and  a  new  trial  ordered. 

A  notice  of  trial  is  premature  if  served  on  the  last  day  to 
answer  and  before  service  of  the  answer.  Irregularity  in  serving 
notice  of  trial  is  waived  by  retaining  notice. 

Notice  of  trial  must  be  served  after  the  cause  is  at  issue  and 
not  less  than  fourteen  days  before  the  first  day  of  the  term  for 
which  the  cause  is  noticed.  If  served  by  mail,  the  notice  must 
be  served  not  less  than  sixteen  days  before  the  first  day  of  the 
term  including  the  day  of  service.  In  the  City  Court  of  the  City 
of  New  York,  a  cause  may  be  noticed  for  trial  on  any  day  of 
the  term  and  five  days'  notice  of  trial  must  be  given. 

In  New  York  and  Bronx  Counties  the  County  Clerk's  Index 
Number  and  year  should  appear  on  the  notice  of  trial. 

"  The  Court  in  its  discretion,  may  order  one  or  more  issues 
to  be  separately  tried  prior  to  any  trial  of  the  other  issues  in  the 
case."     (§  973,  Code.) 

"  In  the  counties  of  New  York,  Kings,  Bronx,  Queens,  Nassau, 
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Richmond,  Albany,  Erie,  Niagara,  Monroe,  Onondaga,  Schenec- 
tady, and  Westchester,  where  a  party  has  served  a  notice  of  trial, 
and  filed  a  note  of  issue,  for  a  term  at  which  the  case  is  not 
tried,  it  is  not  necessary  for  him  to  serve  a  new  notice  of  trial, 
or  file  a  new  note  of  issue,  for  a  succeeding  term ;  and  the  action 
must  remain  on  the  calendar  until  it  is  disposed  of."  (§  977, 
Code.)  In  other  counties,  as  to  necessity  of  filing  new  note  of 
issue  and  serving  new  notice  of  trial  consult  local  rules. 


FORM  No.  215 
Plaintiff's  Notice  of  Trial  —  Trial  Term 

SUPREME   COURT, 

(New  Ym-k)  County. 

(JOHN  JONES,)  > 

Plaintiff, 
against 

{JOHN  DOE,) 

Defendant. 

PLEASE  TAKE  NOTICE,  that  the  issues  of  fact  in  this 
action  will  be  brought  to  trial  and  an  inquesit  taken  herein,  at  a 
Trial  Term  of  this  court  appointed  to  be  held  in  and  for  the 
County  of  {New  York)  at  the  County  Court  House,  in  the 
{Borough  of  Manhattan,  City  of  New  York,)  on  the  {first  Mon)- 
day  of  {June,  1916),  at  (10:00)  o'clock  in  the  forenoon  of  that 
day  or  as  soon  thereafter  as  counsel  can  be  heard, 
bated,  the  {13th)  day  of  {May,  1916.) 
Yours,  etc., 

{WILLIAM  REILLY,) 

Attorney  for  Plaintiff, 
Oifice  &  P.  0.  Address, 
{No.  27  Pine  Street,) 
{Borough  of  Manhattan,) 
{City  of  New  York.) 

To 

{EZRA  WILLIAMS,)  Esq., 
Attorney  for  Defeoadant, 

{No.  15  William  Street,) 
{New  York  City.) 
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FORM  No.  216 
Defendant's  Notice  of  Trial  —  Trial  Term 


SUPREME    COUET, 
(New  York)  County. 


(JOHN  JONES,) 

Plaintiff, 
against 

(JOHN  DOE,) 

Defendant. 


PLEASE  TAKE  ISTOTICE,  that  the  issues  of  fact  in  this 
action  will  be  brought  to  trial  and  a  motion  made  to  dismiss  the 
complaint  at  a  Trial  Term  of  this  Court  appointed  to  be  held  in 
and  for  the  County  of  (New  York,)  at  the  County  Court  House 
in  the  (Borough  of  Mcunhaitan,  City  of  New  York,)  on  the  (first 
Monday)  of  (June,  1916),  at  (10:00)  o'clock  in  the  forenoon  of 
that  day. 

Dated,  the  (IStJi)  day  of  (May,  1916.) 

Yours,  etc., 

(EZBA  WILLIAMS,) 

Attorney  for  Defendant, 
Oifice  and  P.  O.  Address, 
(No.  15  William  Street,) 
(Borough  of  Manhattan,) 
(City  of  New  York.) 
To 

(WILLIAM  RE  I  LEY,)  Esq., 
Attorney  for  Plaintiff, 

(No.  27  Pine  Street,) 
(New  York  City.) 

18 
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FORM  No.  217 
Plaintiff's  Notice  of  Trial  —  Special  Term 


SUPREME    COURT, 
(New  Yorh)  County. 


(JOHN  JONES,) 

Plaintiff, 
against 

(JOHN  DOE,) 

Defendant. 


PLEASE  TO  TAKE  NOTICE,  that  the  issues  of  fact  and 
law  in  this  action  will  be  brought  to  trial  and  an  inquest  taken 
herein  at  a  Special  Term  of  this  Court  appointed  to  be  held  in 
and  for  the  County  of  New  York,  at  the  County  Court  House  in 
the  (Borough  of  Mavhattcm,  City  of  New  Yorh)  on  the  (first 
Monday)  of  (May)  next,  at  (10:15)  o'clock  in  the  forenoon  of  the 
same  day. 

Dated,  the  (Idth)  day  of  (April,  1916.) 
Yours,  etc., 

(WILLIAM  BEILLY,) 

Attorney  for  Plaintiff, 
Office  and  P.  0.  Address, 
(No.  27  Pine  Street,) 
(Borough  of  Manhattan,) 
(City  of  New  Yorh) 

To 

(EZRA  WILLIAMS,)  Esq., 
Attorney  for  Defendant, 

(No.  15  William  Street,) 
(New  York  City.) 
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Defendant,  Special  Term 


FORM  No.  218 
Defendant's  Notice  of  Trial  —  Special  Term 


SUPEEME    COURT, 

{New  York)  County. 


{JOHN  JONES,) 

Plaintiff, 
against 

(JOHN  DOE,) 

Defendant. 


PLEASE  TAKE  NOTICE,  that  the  issues  of  fact  and  law  in 
this  action  will  be  brought  to  trial  and  a  motion  made  to  dismiss 
the  complaint  at  a  Special  Term  of  this  Court  appointed  to  be 
held  in  and  for  the  County  of  (New  York,)  at  the  County  Court 
House,  in  the  (Borough  of  Manhattan,  City  of  New  York,)  on 
the  (first  Monday)  of  (May,  1916;)  at  (10:15)  o'clock  in  the 
forenoon  of  that  day. 

Dated,  the  (13th)  day  of  (April,  1916.) 
Yours,  etc., 

(EZRA  WILLIAMS,) 

Attorney  for  Defendant, 
Office  &  P.  0.  Addrees, 
(No.  15  William  Street,) 
(Borough  of  Manhattan,) 

(City  of  New  York.) 
To 

(WILLIAM  BEILLY,)  Esq., 
Attorney  for  Plaintiff, 

(No.  21  Fine  Street,) 
(New  York  City.) 
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Plaintiff,  City  Court,  City  of  New  York 

FORM  No.  219 
Plaintiff's  llotice  of  Trial  (City  Court,  City  of  New  York) 
CITY  COURT  OF  THE  CITY  OF  NEW  YORK, 


{THOMAS  ASHLEY,) 

Plaintiff, 
against 

(CABL  CLEMENS,) 

Defendant. 


PLEASE  TO  TAKE  NOTICE,  that  the  issues  of  fact  in  this 
action  will  be  brought  to  trial  .and  an  inquest  taken  herein  at  a 
Trial  Term  of  the  City  Court  of  the  City  of  New  York,  appointed 
to  be  held  at  the  Court  House  thereof,  No.  32  Chambers  Street, 
Borough  of  Manhattan  in  the  City  of  New  York,  on  the  {severir 
teenth)  day  of  (October,  1916,)  at  9  :45  o'clock  in  the  forenoon  of 
that  day. 

Dated,  tbe  (12th)  day  of  (Octab.er,  1916.) 
Yours,  etc., 

(JOHN  F.  HARBISON,) 

Attorney  for  (Plaintijf,) 
Office  &  P.  O.  Address, 

200  Fifth  Avenue, 
(New  York  City.) 
To 

(ISAAC  A.  EDWARDS,)  Esq., 
Attorney  for  Defendant. 
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FORM  No.  220 

Order  Continuing  Action  —  Entered  on  Consent 

At  a  Special  Term  {Rart  II)  of  the  Supreme  Court, 
held  in  and  for  the  County  of  (New  York,)  at 
the  County  Court  House  in  (the  Borough  of 
Manhattan,  City  of  New  York,)  on  the  (7th) 
day  of  (February,  1916.) 

Peesent : 

Hon.  (LEONARD  A.  GIEGERICH,) 

Justice. 


(WILLIAM  HILDEBRAND,) 

Plaintiff, 
against 

(HARRIET  ENGEL,) 

Defendant. 


On  reading  and  filing  the  affidavits  of  (Arthur  Kewney)  and 
(Marion  Hildebrand)  both  duly  verified  (February  6,  1916,) 
showing  the  death  of  (William  Hildebrand,)  the  plaintiff  in  the 
above-entitled  action  and  the  granting  of  letters  testamentary  pur- 
suant to  and  by  virtue  of  his  last  will  and  testament,  to  (Margaret 
Hildebrand)  and  (WiUiam  Kenney)  by  the  Surrogate  of  (New 
York)  County,  and  on  the  pleadings  heretofore  filed  herein  and 
on  motion  of  (Thaddeus  Browne,)  attorney  for  said  (Margaret 
Hildebrand)  and  (WiUiam  Kenney,)  the  attorney  for  the  defend- 
ant herein  consenting  thereto: 

OKDERED,  that  this  action  be  and  the  same  hereby  is  con- 
tinued in  the  name  of  said  (Margaret  Hildebrand)  and  (William 
Kenney,)  as  executors  of  the  last  will  and  testament  of  the  said 
(William  Hildebrand,)  deceased,  and 

[547] 
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FURTHER  ORDERED,  that  such  continuance  and  substitu- 
tion be  without  prejudice  to  any  proceedings  heretofore  under- 
taken in  this  action. 

Enter, 

{L.  A.  0.) 
J.  S.  C. 

I  hereby  consent  to  the  entry  of  the  above  order  and  the  substi- 
tution therein  made. 

Dated,  (New  York,  February  5,  1916.) 

(HENRY  HALFF,) 

Attorney  for  (Defendcmt.) 


FORM  No.  201 

Notice  of  IKEotion  for  Substitution  of  Party  Plaintiff  and  Continuance 

of  Action 
SUPREME   COURT, 
(New  York)  County. 


(WILLIAM  HARRIS,) 

Plaintiff, 
against 

(PHILIP  MOON,) 

Defendant. 


Sir: 

TAKE  NOTICE  that  upon  the  affidavit  of  (Oliver  Harris,) 
hereto  annexed,  duly  verified  (Fehruoury  24,  1916,)  and  upon  the 
pleadings  and  proceedings  had  herein,  the  undersigned  will  move 
this  Court  at  a  'Special  Teirm,  (Part  I)  thereof,  to  be  held  at 
the  County  Court  House,  in  the  (Borough  of  Manhattan,  City  of 
New  York,)  on  the  (Itli)  day  of  (March,  1916,)  at  10:30  o'clock 
in  the  forenoon,  or  as  soon  thereafter  as  counsel  can  be  heard,  for 
an  order  directing  the  substitution  of  (Oliver  Harris,)  as  executor 
of  (William  Harris,)  deceased,  plaintiff  herein,  in  the  place  of 
said  deceased  plaintiff,  and  the  continuance  of  this  action  in  the 
name  of  said  (Oliver  Harris,)  as  executor  of  (William-  Hams,) 
deceased,  as  plaintiff  herein ;  and  that  such  substitution  and  con- 
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tinuance  be  witkout  prejudice  to  any  proceedings  heretofore  had 
in  this  action;  and  for  such  other  and  further  relief  as  may 
appear  just. 

(MILTON  J.  SAVAGE,) 

Attorney  for  (Olwer  Harris,) 
Executor  of  (WillicMn  Harris,)  Deceased, 
(27  William  Street, 

Borough  of  Manhattan, 
To  City  of  New  York.) 

{THOMAS  MULLEN,)  Esq., 
Attorney  for  {Defendant,) 
(141  Broadway, 

Borough  of  Manhattam,, 
City  of  New  York.) 


FORM  No.  322 


Affidavit  on  Motion  for  Substitution  of  Party  Plaintiff  and  Continu 

ance  of  Action  * 

SUPREME    COURT, 

{New  York)  County. 


{WILLIAM  HARRIS,) 

Plaintiff, 
against 

{PHILIP  MOON,) 

Defendant. 


STATE  OF  NEW  YORK,  ~^^^  . 
County  of  (iVew  Forfc), 

{OLIVER  HARRIS,)  being  dtvlj  sworn,  says: 
i.  ThaA  he  is  the  executor  under  the  last  will  and  testament 
of  {William  Harris,)  plaintiff  in  this  action,  now  deceased. 

II.  That  this  action  was  commenced  on  or  about  the  {10th) 
day  of  {November,  1915,)  by  the  service  of  a  summons  and  com- 
plaint upon  the  defendant  herein,  and  is  brought  to  foreclose  a 

*When  affidavit  is  made  by  attorney  for  executor  of  deceased  party  it 
must  state  that  he  has  authority  to  make  the  motion.     (123  App.  Dw.  ill.) 
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mortgage  upon  certain  real  property  of  the  defendant,   {Philij) 
Moon,)  situated  in  the  (City  amd)  County  of  (New  York). 

III.  That  on  or  about  the  (30th)  day  of  (November,  1915,) 
issue  was  joined  herein  by  the  service  of  an  answer,  and  there- 
after, and  on  or  about  the  (IGth)  day  of  (December,  1915,)  this 
cause  was  duly  noticed  for  trial  by  plaintiff  and  duly  placed 
upon  the  calendar  of  thisi  Court  and  is  still  pending  undetermined, 
and  that  the  next  term  at  which  it  could  be  tried  is  to  be  held 
on  the  (1st)  day  of  (A'pril)  next. 

IV,  That  thereafter  and  on  or  about  the  (18th)  day  of 
(December,  1915,)  said  plaintiff,  being  then  the  sole  plaintiff 
herein,  died,  leaving  a  will  by  which  he  appointed,  deponent,  who 
resides  in  (New  York)  County,  his  executor.  That  said  will  was 
duly  admitted  to  probate  on  or  about  the  (18th)  day  of  (January, 
1916,)  by  the  Surrogate  of  the  County  of  (New  York,)  and  that 
letters  testamentary  thereon  have  been  issued  to  said  executor  by 
said  Surrogate,  and  he  has  undertaken  the  execution  thereof  and 
now  is  such  executor,  and  as  such  executor  has  authorized  the 
making  of  this  motion. 

(OLIVER  HARRIS.) 
Sworn  to  before  me,  this  "I 

(24ft)  dfiy  of  (February,  1916.)  ) 

(WILLIAM  J.  EUNZ,) 

Notary  Public, 

(^New  York)   County. 
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FOEM  No.  a23 

Order  Substituting  Party  Plaintiff  and  Continuing  Action 

At  a  Special  Term  (Part  I)  of  the  Supreme  Court, 
held  in  and  for  the  County  of  {New  York,)  at 
the  County  Court  House  in  the  (Borough  of 
Manhattan,  City  of  New  York,)  on  th.e{6th) 
day  of  (March,  1916.) 
Peesent  : 

Hon.  (JOHN  FORD,) 

Justice. 


(WILLIAM  HARRIS,) 

Plaintiff, 
against 

(PHILIP  MOON,) 

Defendant. 


On  reading  and  filing  the  notice  of  motion  of  (Oliver  Harris,) 
as  executor  of  (William. Harris,)  deceased  plaintiff  herein,  dated 
the  (25th)  day  of  (February,  1916,)  and  the  affidavit  of  (Oliver 
Harris)  duly  verified  the  (24tth)  day  of  (February,  1916,)  and 
upon  the  pleadings  and  proceedings  had  in  this  action;  and  upon 
hearing  (Milton  J.  Savage,)  attorney  for  said  (Oliver  Harris,) 
as  executor,  in  support  of  said  motion,  and  (Thomas  Mulry,) 
attorney  for  the  defendant,  in  opposition  thereto; 

Now,  on  motion  of  (Milton  J.  Sa/oage,)  attorney  for  (Oliver 
Harris,)  executor  of  deceased  plaintiff,  it  is 

ORDERED,  that  said  motion  be,  and  the  same  hereby  is 
granted,  and  that  (Oliver  Harris,)  as  executor  of  the  last  will  and 
testament  of  (William  Harris,)  deceased  plaintiff  herein,  be  sub- 
stituted in  the  place  of  said  (William  Ha/rris,)  that  this  action 
be,  and  the  same  is  hereby  continued  in  the  name  of  said  (Oliver 
Harris,)  as  executor  of  the  last  will  and  testament  of  (William 
Harris,)  deceased;  and  that  such  substitution  and  continuance 
be  without  prejudice  to  any  proceedings  heretofore  had  in  this 
action. 

Enter, 
(/.  F.,) 
J.  S.  C. 
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FORM  No.  2124 

Application  for  Order  of  Substitution  of  Party  Plaintiff  and  Con- 
tinuance of  Action  —  Order  to  Show  Cause 


SUPREME   COURT, 

{New  York)  County. 


{WILLIAM  HILDEBBAND,) 

Plaintiff, 
against 

{HABBIET  ENGEL,) 

Defendant. 


Upon  the  annexed  aflBdavit  of  {William  Kermey,)  duly  verified 
the  {Mh)  day  of  {February,  1916,.)  and  on  the  pleadings  herein. 

LET  {Harriet  Engel,)  defendant  herein,  or  her  attornej^,  show 
cause  before  one  of  the  justices  of  this  Court,  at  a  Special  Term 
{Part  I)  thereof,  to  be  held  in  the  County  Court  House  in  the 
{Borough  of  Manhattan,  City  of  New  York)  on  the  {12th)  day  of 
{February,  1916,)  at  10:30  o'clock  in  the  forenoon  of  that  day, 
or  as  soon  thereafter  as  counsel  can  be  heard,  why  an  order  should 
not  be  granted  herein  directing  the  substitution  of  {Margaret 
Hildebrand)  and  {William  Kenney)  as  the  executors  as  aforesaid, 
in  the  place  of  said  deceased  plaintiff,  and  continuing  the  action 
without  prejudice  to  the  proceedings  already  had,  and  why  such 
other  and  further  relief  should  not  be  granted  as  may  be  just. 

Service  of  this  order  shall  be  sufficient  if  made  upon  said 
{Harriet  Engel,)  or  her  attorney,  on  or  before  the  {10th)  day  of 
{February,  1916.) 

{LEONARD  A.  GIEGERICH,) 

J.  S.  C. 

{New  York,  February  4,  1916.) 
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FORM  No.  285 
Affidavit  on  Motion  to  Kevive    Action  "= 


SUPREME   COURT, 
(New  York)  County. 


{WILLIAM  RILDEBBAND,) 

Plaintiff, 
against 

{HARRIET  ENQEL,) 

Defendant. 


J' 


City,  County  and 
State  of  New  York,  ^''*- 

{Willicmi  Kenney,)  being  duly  sworn,  says: 

I.  That  he  is  one  of  the  executors  of  {William,  Hildebrandj) 
plaintiff  in  this  action,  now  deceased. 

II.  That  this  action  was  eommenced  on  or  about  the  {ith) 
day  of  {October,  1915,)  by  the  service  of  a  summons  and  com- 
plaint upon  defendant  herein,  and  is  now  brought  to  foreclose  a 
mortgage  upon  certain  real  property  of  the  defendant  {Harriet 
Engel,)  situated  in  the  {City  arid)  County  of  {New  York.) 

III.  That  on  or  about  the  {21st)  day  of-  {October,  1915,) 
issue  was  joined  herein  by  the  service  of  an  answer ;  and  there- 
after and  on  or  about  the  {3rd)  day  of  {November,  1915,)  this 
cause  was  duly  noticed  for  trial  by  plaintiff  and  duly  placed  upon 
the  calendar  of  this 'Court  and  is  still  pending  undetermined, 
and  that  the  next  term  at  which  it  could  be  tried  is  to  be  held 
on  the  {1st)  Monday  of  {March)  next. 

IV.  That  thereafter,  and  on  or  about  the  {14:th)  day  of 
{November,  l'9il5,)  said  plaintiff,  being  then  the  sole  plaintiff 
herein,  died,  leaving  a  will,  by  which  he  appointed  {Margaret 
Hildebrand)  and  {William  Kenney,)  his  executors,  both  residing 
in  'New  York  County.  That  said  will  was  duly  admitted  to  pro- 
bate on  or  about  the  (18^^)  day  of  {December,  1915,)  by  the 
surrogate  of  the  county  of  {New  York,)  and  that  letters 
testamentary   thereon   have   been   issued   to  said   executors   by 

*  When  affidavit  on  motion  to  revive  action  is  made  by  attorney  for  executor 
of  deceased,  he  must  show  he  is  authorized  to  move.     (123  App.  Div.  411.) 
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said  surrogate,  and  they  have  undertaken  the  execution  thereof, 
and  now  are  such  executors. 

V.  That  it  is  now  desired  to  amend  the  summons,  complaint 
and  notice  of  pendency  of  this  action,  and  all  the  papeirs  herein, 
by  substituting  the  above-named  {Margaret  Hildehrand)  and 
(William  Kenney,)  as  executors  of  (William,  Hildehrand,) 
deceased,  in  the  place  of  said  deceased  plaintiff,  without  prejudice 
to  the  proceedings  already  had,  and  asking  for  such  other  and 
further  relief  as  may  be  just. 

VI.  That  no  previous  application  has  been  made  for  the  order 
asked  for  herein. 

{WILLIAM  KENNEY.) 
Sworn  to  before  me,  this 
{Uli)  day  of  {February,  1916.) 

{GU8TAYE  PAUL,) 

Commissioner  of  Deeds, 

{City  of  Neiv  York.) 


FORM  No.  2126 

Order  of  Substitution  and  Continuance 

At  a  Special  Term,  (Part  I)  of  the  Supreme  Court, 
County  of  {New  York,)-  held  at  the  County 
Court  House  {Borough  of  Manhattan,  City  of 
New  York)  on  the  {12th)  day  of  {Fehruary, 
1916.) 
Peesent : 

Hon.  {LEONARD  A.  GIEGEBICH,)  Justice. 

{WILLIAM  HILDEBRAND,) 

Plaintiff, 
against 

{HARRIET  EN  GEL,) 

Defendant. 

Upon  reading  and  filing  the  notice  of  motion  herein,  dated 
{February  4,  1916,)  and  the  affidavit  of  {William  Kenney,) 
thereto  annexed,  verified  {Fehruary  4,  1916,)  and  upon  the  plead- 
ings and  proceedings  in  this  action,  and  upon  hearing  {Julius 
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Brough,  Esq.,)  attorney  for  the  executors  of  {William  Hilde- 
hrand,)  deceased  plaintiff,  in  support  of  said  motion,  and  {Henry 
Kopf,  Esq.,)  attorney  for  the  defendant  herein  in  opposition 
thereto,  now,  on  motion  of  said  {Julius  Brough,,)  attorney  for 
executors  of  {William  Hildebrand,)  deceased  plaintiff. 

ORDERED,  that  {Margaret  Hildebrand)  and  {William 
Kenney,)  as  the  executors  under  the  last  will  and  testament  of 
{William  Hildebrand^)  deceased  plaintiff  herein,  he  and  they 
hereby  are  substituted  as  parties  plaintiff  in  the  place  of  said 
{William  Hildebrand)  in  this  action,  and  that  this  action  be  and  it 
hereby  is  continued  without  prejudice  to  the  proceedings  already 
had. 

Enter, 

{L.  A.  G.,) 

J.  S.  C. 


FORM  No.  227 

Order  Reviving  Action 

At  a  Special  Term  of  the  Supreme  Court,  {Part  I) 
thereof,  held  in  and  for  the  County  of  {Neiv  York.) 
at  the  County  Court  House  in  {tlie  Borough  of  Man- 
hattan, City  of  New  Yorh,)  on  the  {1th)  day  of 
{March,  1916.) 
Peesent  : 

Hon.  {LEONARD  A.  GIEGEBICH,) 

Justice. 


{GEORGE  BURROSE,) 

Plaintiff, 
against 

{JOHN  ENDEN,) 

Defendant. 


On  reading  and  filing  the  [recite  moving  papers]  hereto 
annexed,  showing  the  death  of  {John  Enden,)  the  defendant  in  the 
above-entitled  action,  and  the  granting  of  letters  testamentary  pur- 
suant to'  and  by  virtue  of  his  last  will  and  testament  to  ( William 
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Howe,)  by  the  Surrogate  of  {New  York)  -County,  and  the  plead- 
ings heretofore  filed  herein,  and  on  motion  of  (Oeorge  Gomum,) 
attorney  for  plaintiff  herein,  it  is 

ORDERED,  that  this  action  be  and  the  same  hereby  is  con- 
tinued against  and  in  the  name  of  said  (William  Howe)  as  sole 
executor  of  the  last  will  and  testament  of  the  said  (John  Enden,) 
deceased,  and  that  the  summons  and  pleadings  be  amended  so  as 
to  make  said  executor  the  party  defendant  in  this  action;  and 
further 

ORDERED,  that  such  continuance  and-  substitution  be  without 
prejudice  to  any  proceedings  heretofore  undertaken  in  this  action. 
That  plaintiff  have  leave  to  file  arid  serve  a  supplemental  com- 
plaint herein,  alleging  such  of  the  matters  stated  in  said  afiidavit 
and  such  other  matters  as  he  may  be  advised,  and  that  a  supple- 
mental summons  issue  herein  directed  to  the  said  CWilliam 
Howe)  as  such  executor,  requiring  him  to  answer  the  original  and 
such  supplemental  complaint. 

Enter, 
(L.  A.  G.,) 

J.  S.  C. 


rORM  No.  228 


Notice  of  Motion  for  Substitution  of  representative  of  Sole  Party 
Befendant  and  Continuance  of  Action 

SUPREME    COURT, 

(New  York)  County. 


(GEORGE  BUBBOSE,) 

Plaintiff, 
against 

(JOHN  ENDEN,) 

Defendant. 


Sir: 

PLEASE  TAKE  NOTICE,  that  upon  the  affidavit  of  (James 
Lord,)  verified  the  (24:i/i)  day  of  (February,  1916,)  hereto 
annexed,  and  upon  all  pleadings  and  proceedings  herein,  the 
undersigned  will  move  this  Court  at  a  Special  Term,  (Part  I) 
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thereof,  to  be  held  at  the  County  Court  House,  in  {the  Borough 
of  Manhattan,  City  of  New  Yorh;)  on  the  {7th)  day  of  {March, 
1916,)  at  (10:30)  o'clock  in  the  forenoon  or  as  soon  thereafter 
as  counsel  can  be  heard  for  an  order  directing  the  substitution  of 
{William  Howe,)  as  executor  of  the  last  will  and  testament  of 
{John  Enden,)  deceased  defendant  herein,  in  the  place  of  said 
deceased  defendant,  the  continuance  of  this  action  in  the  name 
of  said  {William  Howe,)  as  such  executor,  as  defendant  herein; 
that  such  substitution  and  continuance  be  without  prejudice  to  any 
proceedings  heretofore  undertaken  in  this  action,  and  for  such 
other  and  further  relief  as  to  the  Court  may  seem  just  and  proper. 
Dated,  {New  YorJc,  February  25,  1916.) 
Yours,  etc., 

{GEORGE  GORMAN,) 
Attorney  for  {Plaintiff,) 

(27  William  Street,) 
{Borough  of  Manhattan,) 
{City  of  New  York.) 
To: 

{WILLIAM  HOWE,) 

Executor  of  {John  Enden,)  deceased, 
(141  Broadway,) 

{New  York  City.) 
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FORM  No.  229 

Affidavit  on  Motion  for  Substitution  of  Representative  of  Sole  Party 
Defendant  and  Continuance  of  Action 

SUPREME    COUET, 
{New  York)  County. 


(GEORGE  BVRB08E,) 

Plaintiff, 
against 

{JOHN  EN  DEN,) 

Defendant. 


STATE  OF  NEW  TOEK, 
County  of  {New  York) ,       ^^^- ' 

{JAMES  LORD,)  being  duly  sworn,  says: 

1.  Tliat  he  is  {a  cleric  in  the  ojfice  of)  the  attorney  for  the 
plaintiff  in  the  above-entitled  action. 

2.  That  this  action  was  commenced  by  the  service  of  a  sum- 
mons and  complaint  upon  the  defendant  herein  on  or  about  the 
{10th)  day  of  {November,  1915,)  to  recover  {ten  thousand  dol- 
lars) damages  for  breach  of  contract  {to  deliver  to  plaintiff  fifty 
(50)  tons  of  steel  rails)  as  contained  in  agreement  dated  {August 
12,  1915,)  between  said  plaintiff  and  defendant  and  embodied  in 
the  complaint  verified  {November  20,  1915,)  duly  served  upon 
defendant  and  now  on  file  in  the  office  of  the  clerk  of  {New  York) 
County. 

3.  That  on  or  about  the  {SOth)  day  of  {Novenib&r,  1915,)  issue 
was  joined  herein  by  the  service  of  an  answer  and  thereafter  on 
or  about  the  {l&th)  day  of  {December,  1915,)  this  cause  was  duly 
noticed  for  trial  by  plaintiff  and  duly  placed  upon  the  Trial 
Calendar  of  this  Court,  JSTo.  (2),  and  is  still  pending,  and  that 
the  next  term  at  which  it  could  be  tried  is  to  be  held  on  the  {1st) 
Monday  of  {April)  next. 

4.  That  thereafter,  on  or  about  the  {12th)  day  of  (December, 
1915,)  deponent  is  informed  and  believes,  said  defendant  being 
then  the  sole  defendant  herein,  died,  leaving  a  will  by  which  he 
appointed  (William  Howe)  of  (316  West  53<?  Street,  Borough 
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of  Manhattan,  City  of  New  Yorhj)  Ms  executor.  That  said  will 
was  admitted  to  probate  on  or  about  the  {12t'h)  day  of  (January. 
1916,)  by  the  Surrogate  of  the  County  of  (New  York,)  and  that 
letters  testamentary  thereon  have  been  issued  to  such  executor  by 
said  Surrogate,  and  he  has  undertaken  the  execution  thereof,  and 
now  is  such  executor. 

(JAMES  LORD.) 
Sworn  to  before  me,  this  | 

(24:th)  day  of  (February,  1916.)  J 

(JAMES  DREW,) 

Notary  Public, 

(New  York)  County. 


Substitution  of  Attorneys  —  Discontinuance 

FORM  No.  230 

Consent  to  Substitution  of  Attorneys 

SUPREME    COURT, 
(New  York)  County. 

(JAMES  BURKE,) 

Plaintiff, 
against 

(MILES  BRYAN,) 

Defendant. 

It  is  hereby  stipulated  and  consented  that  Messrs.     Jones  & 
Dobbs)    be   substituted    as    attorneys   for   the    (pimntijf   James 
Busrke)  herein,  in  place  of  (J-ohn  J.  Ryam,),  and  that  an  order 
may  be  entered  to  that  effect  without  further  notice 
Dated,  (New  York,  April  30,  1916.) 

(JOHN  J.  RYAN,) 

Attorney  for  (Plamtiff.) 
(WILLARD  BARRETT,) 
Attorney  for  defendant  (Miles  Bryan.) 
(JAMES  BURKE.) 
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Order 

STATE  OF  JSTEW  YOEK,! 
County  of  (iVeiy  Fori),      J 

On  this  (30th)  day  of  (April,  1916,)  before  me  personally 
appeared  (James  Bwrke,)  to  me  personally  known  and  known  to 
me  to  be  the  plaintiff  in  the  above-entitled  action,  and  he  duly 
acknowledged  that  he  had  executed  the  foregoing  consent  to  sub- 
stitution of  attorneys. 

(jrOHN  BROWN,) 

Notary  Public, 
(New. York)  Coimty, 
Ifo.  (75.) 


FOEJiI  No.  231 

Order  of  Substitution  on  Consent  (for  New  York  County) 

At  a  Special  Term,  (Part  II)  of  the  Supreme  Court  of  the 
State  of  New  York,  held  in  and  for  the  County  of 
New  York,  at  the  County  Court  House,  in  the 
Borough  of  Manhattan,  City  of  New  York  on  the 
(second)  day  of  (May,  1916). 
Peesent : 

Hon.  (JOHN  C.  CLARK,) 

Justice. 


(JAMES  BURKE,) 

Plaintiff, 
vs. 

(MILES  BRYAN,) 

Defendant. 


Upon  the  annexed  consent  and  upon  motion  of  (John  J.  Ryan,) 
attorney  for  the  plaintiff,  it  is 

ORDERED  that  (Jones  &  Dobhs)  be,  and  they  hereby  are, 
substituted  as  attorneys  for  the  (plaintiff)  in  this  action  in  place 
of  (John  J.  Ryan.) 

Enter: 
(J.  0.  C.) 
J.  S.  C. 
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FOBJd:  No.  232 
Order  of  Substitution  on  Consent  (Outside  of  New  York  County) 

SUPREME   COUET, 

(Westchester)  County.  [ 


(JAMES  BURKE,) 

Plaintiff, 
vs. 

(MILES  BRYAN,) 

Defendant. 


Upon  the  annexed  consent  and  on  motion  of  (John  J.  Ryan,) 
attorney  for  the  plaintiff,  it  is 

ORDERED  that  (Jones  &  Dohhs)  be,  and  they  hereby  axe, 
substituted  as  attorneys  for  the  (plaintiff)  in  this  action  in  place 
of  (John  J.  Ryan.) 
Dated,  (White  Plains,  N.  Y.,  May  2,  1916.) 
(MARTIN  J.  KEOGH,) 

Justice  of  the  Supreme  Court. 


FORM  No.  233 
Consent  to  Discontinuance 


SUPREME   COURT, 

(New  York)  County. 


(JAMES  BURKE,) 

Plaintiff, 
vs. 

(MILES  BRYAN,) 

Defendant. 


The  matters  in  controversy  in  this  action  Laving  been  com- 
promised, settled,  and  adjusted,  it  is  hereby  stipulated  and  con- 
sented by  and  between  the  attorneys  for  the  respective  parties 
hereto,  that  the  above-entitled  action  be  discO'ntinued'  without  costs 
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Order 

to  either  party  as  against  the  other,  and  that  an  order  discontinu- 
ing this  action  without  costs  may  be  entered  without  further 
notice  to  either  party. 
Dated,  {New  York,  April  15,  1916). 

(JOHN  J.  RYAN,) 

Attorney  for  Plaintiff. 
(WILLARD  BARRETT,) 
Attorney  for  Defendant  (Miles  Bryan.) 


FORM  No.  234 

Order  of  Discontinuance  on  Consent  (New  York  Connty) 

At  a  Special  Term,  (Part  II)  of  the  Supreme  Court  of 
the  'State  of  New  York,  held  in  and  for  the  County 
of  New  York,  at  the  County  Court  House,  in  the 
(Borough  of  Manhattan,  City  of  New  York,)  on  the 
(2d)  day  of  (May,  1916). 
Present  : 

Hon.  (JOHN  FORD,) 

Justice, 


(JAMES  BURKE,) 

Plaintiff, 
vs. 

(MILES  BRYAN,) 

Defendant. 


The  matters  in  controversy  having  been  settled,  compromised 
and  adjusted,  it  is 

ORDEEED,  that  the  above  entitled  action  be,  and  the  same 
hereby  is,  discontinued  without  costs  to  either  party  as  against 
the  other. 

Enter: 
(J.  F.) 
J.  S.  C. 
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We  hereby  consent  tO'  the  entry  of  the  above  order. 
Dated,  (New  York,  May  2,  1916.) 

(JAMES  FOX,) 

Attorney  for  Plaintiff. 
(JOHN  COX,) 

Attorney  for  Defendant. 


FORM  No.  235 


Order  of  Discontinuance   on   Consent    (Counties  Other  Than  New 

York) 

SUPREME    COUET, 

(Westchester)  County. 


(JAMES  BUBT,) 

Plaintiff, 

vs. 

(JOHN  BRYAN,) 

Defendant. 


Upon  the  annexed  consent  and  upon  the  motion  of  (Willard 
Barrett),  attorneys  for  the  defendant,  it  is 

OEDERED,  ^hat  this  action  be,  and  the  same  hereby  is,  dis- 
continued without  costs  to  either  party  as  against  the  other. 

Dated,  (White  Plains,  New  York,  May  15,  1916.) 

(MARTIN  J.  KEOGH,) 

Justice  Supreme  Court. 


NOTES    OF    ISSUE 


FOEM  No.  256 
Note  of  Issue  of  Fact 


SUPREME   OOUET, 

(New  York)  County. 


(JOHN  DOE,) 

Plaintiff, 
against 

(DAVID  BOE,) 

Defendant. 


Issue  of  fact  to  he 
'  tried  by  court  and 
jury. 


(CHARLES  J.  JONES),  Plaintiff's  Attorney. 

(WILLIAM  P.  SMITH),  Defendant's  Attorney. 

Issue  joined  on  (June  4,  1915)/  by  service  of  (name  the  last 
pleading  which  presents'the  issues  to  be  tried.)  '" 

Note  filed  by  (plaintiff).'' 

Nature  and  object  of  action,*  actiorC^to  recover  broker's  comr 
missions.     Cause  sHould  be  placed  on  calendar  No.  2.* 

Noticed  for  trial  for  (October)  Team  (1916).^ 

1  Date  last  pleading  was  served. 

2  By  whom  filed. 

3  Here  state  what  the  action  is  for. 

*See  Rule  1,  Supreme  Court,  1st  Judicial  Dlst.  Trial  Term.  All  tort  actions 
except  actions  in  ejectment  and  replevin  and  to  recover  damages  for 
the  conversion  of  personal  property  are  placed  on  Calendar  No.  1.  AU 
other  actions  are  placed  on  palendar  No.  2. 

6  Term  for  which  case  was  noticed  for  trial.  Where  there  are  two  or  more 
causes  having  the  same  title,  the  note  of  issue  must  distinguish  which 
is  the  designated,  e.  g.,  Action  No.  1,  Action  No.  2,  etc. 

sin  New  York  and  Bronx  counties  add  county  clerks'  index  number  and 
year. 
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Law 


FOEM  No.  237 


SUPEEME   OOUET, 
{New  York)  County. 


{JOHN  DOE,) 

Plaintiff, 
against 

{WILLIAM  ROE,) 

Defendant. 


Issue  of  law  to  he 
tried  by  court  with- 
out jury. 


(CHARLES  J.  JONES),  Plaintiff's  Attorney. 
(WILLIAM  P.  SMITH),  Defendant's  Attorney. 

Issue  joined  on  (June  4,  1916),^  by  service  of  (name  the  lasi 
pleading  which  presents  the  issues  to  be  tried)  (plaintiff^ s  reply). 

Note  filed  by  (plaintiff).^ 

Nature  and  object  of  action,^  action  to  reform  a  written 
instrument. 

Noticed  for  trial  for  (October)  Term  (1916).* 

iDate  of  service  of  last  pleading. 

2  By  ■whom  notice  is  filed. 

3  Here  state  what  action  is  for. 

*Term  for  which  case  noticed  for  trial.    In  New  York  and  Bronx  coanties, 
add  county  clerks'  index  rnunber,  and  year. 
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Undefended  Matrimonial  Action 


FORM  No.  238 
Note  of  Issue  of  Undefended  Matrimonial  Action 


SUPEEME  COUKT, 

(New  York)  County. 


(JANE  DOE,) 

Plaintiff, 
against 


{JOHN  DOE,) 

Defendant. 


Here  insert  County 
Clerk's  file  number 
in  N.  Y.  Co. 


Action  for  absolute  divorce  or  (annulment.) 
Summons  and  complaint  served  (January  19,  1915.) 
Summons  and  complaint  filed  (January  21,  1916.) 
Noticed  for  March  Term. 

(RICHARD  ROE,)  Plaintiff's  Attorney. 

Note. — Affidavit  of  Regularity  containing  Plaintiff's  residence, 
street  and  nuniber  must  accompany  Note  of  Issue. 


Note  of  Issue  —  For  Motion 
New  Yoek  Countt 

No  note  of  issue  is  now  required  to  be  filed  in  Special  Term, 
Part  I. 

"  Motions  may  be  noticed  for  any  day  during  the  term.  The 
clerk  of  Special  Term,  Part  I,  shall  make  up  a  calendar  for  each 
day.  The  order  to  show  cause  or  notice  of  motion,  with  proof  of 
service  thereof,  must  be  filed  with  the  clerk  before  the  date  on 
which  the  motion  is  noticed  to  be  heard,  except  where  an  order  to 
show  cause  is  granted  returnable  in  less  than  two  days,  when  the 
clerk  at  any  time  before  the  day  for  hearing  may  place  the  motion 
on  the  calendar,  or  the  justice  assigned  to  said  part  of  the  court 
may  place  the  motion  on  the  calendar  on  the  day  upon  which  the 
order  to  show  cause  is  returnable.  This  calendar  will  be  called 
at  the  opening  of  the  court  and  no  motion  will  be  heard  that  is 
not  upon  the  calendar."  (Rule  II,  New  York  County,  Supreme 
Court,  Special  Term  Rules.) 
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Motion 


FORM  No.  239 
Note  of  Issue  —  For  Motion 


SUPEEME   COUET, 

(Kings)   County. 


(J AMES  THOMPSON,) 

Plaintiff, 
against 

(FRANK     WILSON)     and      (JERE- 
MIAH HART,) 

Defendants. 


Motion  by  (plaintiff)^  (for  receiver.)'^ 

E«tumable  Special  Term,  Part  I,  (March  18,  1916.)* 

(Julivs  Mann,)  for  (plaintiff  and  the  motion.)^ 
(Thomas  Jones,)  opposed. 

Note  of  issue  filed  by  (plaintiff.)^ 

1  State  which  party. 

2  Nature  of  motion. 

3  Date  returnable. 

*  State  which  party. 

6  For  the  motion  or  opposed. 

estate  which  party. 


CALENDAR  PRACTICE  (NEW  YORK  COUNTY) 


In  the  County  of  New  York  the  enormous  amount  of  judicial 
business  transacted  necessitates  a  far  more  complicated  calendar 
practice  than  in  any  other  part  of  the  State  and  therefore  con- 
siderable space  is  here  given  to  this  subject. 

Many  experiments  have  been  suggested  and  tried,  but  only 
slight  permanent  improvement  has  been  made  by  each  change. 
On  September  1,  1916,  many  changes  -went  into  effect,  the  most 
important  being  the  return  to  a  system  similar  to  the  old  Friday 
Call  Calendar  and  the  innovation  of  the  Day  Calendar  being 
required  to  be  called  at  3 :30  p.  m.  in  Parts  III  and  XIV. 

Actions  for  goods  sold  and  delivered  are  now  entitled  ipso  facto 
to  be  placed  on  the  Special  Calendar  and  special  issues  directed  to 
be  tried  heretofore  entitled  to  go  On  the  Special  Calendar  now  go 
regularly  on  the  Calendar  No.  2  and  are  placed  on  Trial  Term, 
Part  XIV,  Day  Calendar. 

All  the  forms  contained  herein  are  believed  to  be  in  full  accord 
with  the  new  rules  which  went  into  effect  September  1,  1916. 

General  Calendab 
There  are  two  general  calendars : 

General  Calendar  No.  1,  commonly  called  "  Tort  Cal- 
endar." 

General  Calendar  No.  2,  commonly  called  "  Contract  Cal- 
endar." 

No.  1  consists  of: 

(a)  All  Tort  Actions  except 

1.  Ejectment. 

2.  Replevin. 

3.  Damages     for     the    conversion     of     persoiial 

property. 

No.  2  consists  of: 

All  other  actions. 
It  follows  that  when  the  note  of  issue  is  filed  it  must  specify 
on  which  calendar  the  action  is  to  be  placed. 
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Trial  Term,  New  York  County 


•  With  the  exception  of  a  few  specifically  hereinafter  mentioned 
cases,  all  motions  or  applications  in  regard  to  the  calendars  are 
made  to  the  Justice  holding  Part  III  in  regard  to  Calendar  No. 
1  and  to  the  Justice  holding  Part  XIV  in  regard  to  Calendar 
No.  2. 

The  exceptions  are  to  be  found  in  Trial  Term  Eules  3,  5,  6 
and  Y,  and  are  as  follows : 

(a)  Preferred  claims  under  §  791,  Code. 

This  application  is  made  in  Part  II. 

(b)  All  questions  of  fact  ordered  to  be  tried  by  jury;  all 

issues  and  questions  of  fact  in  special  proceedings 
and  all  issues  and  questions  of  fact  which  have  been 
stated  for  trial  in  pursuance  of  §§  970  and  971,  Code. 

(c)  To  place  on  the  Special  Calendar  or  for  short  causes. 

This  application  is  made  to  Part  II. 

(d)  Cases  mentioned  in  Pule  7. 

The  note  of  issue  having  been  filed,  the  case  first  appears  in  a 
list  of  cases  published  in  the  N.  Y.  Law  Journal  ten  days  before 
the  first  Monday  of  a  term  and  then  either  side  may  file  "  ready  " 
notice  with  the  Clerk  and  serve  same  on  opponent  or  either  party 
may  file  afiidavits  asking  for  postponement  or  that  the  case  be 
reserved  generally. 

If  both  parties  file  "  ready "  notices  or  one  party  does  and 
the  other  party  does  not  apply  for  postponement,  the  case  will  be 
placed  on  the  Ready  Calendar  and  will  next  appear  on  a  Friday 
Call  Calendar  at  2  p.  m.,  at  which  time  it  will  be  set  down  for  a 
day  certain  in  the  following  week,  and  will  then  next  appear  on 
the  Day  Calendar  at  3  :30  p.  m.  in  Parts  III  and  XIV,  and  if 
marked  "  Ready  "  at  that  time,  will  appear  the  following  morning 
at  10  A.  M.  in  the  particular  Part  to  which  it  had  been  sent  the 
previous  afternoon  and  be  tried  when  reached  in  its  order. 

This  is  only  a  skeleton  outline  and  does  not  obviate  the  neces- 
sity of  consulting  the  precise  language  of  the  rules. 

The  County  Clerk's  index  number  and  year  should  appear  on 
all  calendar  motion  papers. 

In  filing  calendar  motion  papers  with  the  Clerk  see  that  proof 
of  proper  service  is  filed  therewith  in  all  proper  cases. 

Since  in  New  York  County  the  decision  on  Calendar  motions 
is  almost  always  entered  by  the  Clerk  on  a  short  form  order,  it 
has  been  deemed  unnecessary  to  print  herein  the  long  or  old  form 
order. 
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Ready  Notice 


FORM  No.  240 
Ready  Notice* 


SUPREME  COURT, 
{New  York)  County. 


{JOHN  DOE,) 

Plaintiff, 
against 

{RICHARD  ROE,) 

Defendant. 


No.    (5731)   on   Gen- 
-     eral   Calendar   No. 
(2). 


This  cause,  No.  (5731)  on  General  Calendar  No.  (2)  of  this 
Court,  having  been  published  in  the  New  York  Law  Journal  as 
provided  by  Rule  1  of  the  Rules  of  Supreme  Court,  First  Judicial 
District,  Trial  Term,  I  hereby  serve  notice  on  the  Calendar  Clerk 
and  on  the  attorney  for  the  {plaintiff)  that  this  cause  is  to  be 
marked  ready  for  trial. 

Dated,  {New  York,  September  25,  1916.) 
Yours,  etc., 

{JAMES  FOX,) 

Attorney  for  {Defendant,) 
Office  &  P.  0.  Address, 

(2  Rector  Street,) 
{Borough  of  Manhattan,) 

{New  York  City.) 
To 

The  Trial  Term  Calendar  Clerk, 
{WILLIAM  SMITH,) 
Attorney  for  {Plaintiff,) 
(32  Nassau  Street,) 
{New  York  City.) 

*  This  notice  may  be  served  by  any  party  to  the  cause,  but  must  be  served 
before  fov/r  o'clock  Tuesday  afternoon. 
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Postponement  After  Ready  Notice 

FORM  No.  241 
Motion  for  Postponement  After  Beady  Notice"' 

SUPEEME   COUET, 

(New  Yorh)  County. 


(JOHN  DOE,) 

Plaintiff, 
against 

(RICHARD  ROE,) 

Defendant. 


No.    (5731)    on  Gen- 
'     eral    Calendar   No. 
(2). 


Sir: 

PLEASE  TAKE  NOTICE  that  upon  the  annexed  affidavits 
of  (John  Bird,)  verified  (September  27,  1916),  and  of  (James 
Smith,)  verified  (September  27,  1916),  and  the  notice  of  the 
(defendant)  herein,  dated  (September  26,  1916),  that  this  cause 
is  to  be  marked  ready,  heretofore  served  upon  (plaintiff),  and 
upon  all  the  pleadings  and  proceedings  herein,  the  undersigned 
will  apply  to  this  court  at  a  Trial  Term,  Part  (XIV)  thereof, 
to  be  held  in  and  for  the  County  of  New  York,  at  the  County 
Court  House,  Borough  of  Manhattan  and  City  of  New  York,  on 
(Friday),  the  (29^!,)  day  of  (September,  1916),  at  (10:00) 
o'clock  in  the  forenoon  of  said  day  or  as  soon  thereafter  as  counsel 
can  be  heard  for  a  postponement  of  this  cause,  No.  (5731)  on 
General  Calendar  No.  (2)  of  this  court  on  the  following  grounds: 

[here  specify  grounds] 

and  that  said  cause  remain  on  the  Trial  Calendar  No:  (2)  of  this 

*  This  notice  and  the  affidavits  and  exhibits  must  be  served  upon  the  attor- 
neys for  the  other  parties  not  later  than  12  o'clock  Wednesday  noon  and 
must  he  filed  together  with  proof  of  such  service  with  the  Calendar  Clerk 
before  4  o'clock  Wednesday  afternoon. 

Opposing  affidavits  and  exhibits  may  be  served,  in  which  case  they  must 
be  filed  with  the  Calendar  Clerk  together  with  proof  of  service  on  opponent 
not  later  than  4  o'clock,  Thursday  afternoon. 

This  motion  in  causes  on  General  Calendar  No.  1  is  made  returnable  in 
Trial  Term,  Part  3;  in  causes  on  General  Calendar  No.  2  in  Trial  Term 
Part  14. 
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Application,  to  Reserve  Generally 

Court,  and  for  such  otheir  and  further  relief  as  to  the  Court  may 
seem  just  and  proper. 

Dated,  {New  York,  September  27,  1916.) 
Yours,  etc., 

(WILLIAM  SMITH,) 

Attorney  for  {Plaintiff,) 

(32  Nassau  Street,) 
{Borough  of  Manhattan,) 
To  {Gity  of  New  Yorle.) 

The  Trial  Term  Calendar  Clerk, 
{JAMES  FOX,)  Esq., 
Attorney  for  {Defendami,) 
(2  Bedor  Street,) 
{New  York  City.) 

Indorsement,  (if  argument  is  desired) :     "  For  Argument." 


FORM  No.  242 


Notice  of  Motion  to  Have  Cause  Reserved  Generally — ^After  Ready 

Notice* 

SUPREME   COURT, 
{New  York)  County. 


{JOHN  DOE,) 

.     ^         Plaintiff, 
against  ' 

{BICHABD  BOE,) 

Defendant. 
^J 

Sir: 

PLEASE  TAKE  NOTICE  that  upon  the  annexed  affidavits 
of  {John  Bird,)  verified  {September  27,  1916,)  and  of  {James 

*  This  notice  and  the  afiBdavits  and  exhibits  must  he  served,  upon  the 
attorneys  for  the  other  parties  not  later  than  12  o'clock  Wednesday  noon 
and  must  be  filed  together  with  proof  of  such  service  with  the  Calendar  Clerk 
before  4  o'clock  Wednesday  afternoon. 

Opposing  affidavits  and  exhibits  may  be  served,  in  which  case  they  must 
be  filed  with  the  Calendar  Clerk,  together  with  proof  of  service  on  opponent 
not  later  than  4  o'clock,  Thursday  afternoon. 

This  motion  in  causes  on  Calendar  No.  1  is  made  returnable  in  Part  3, 
in  causes  on  Calendar  No.  2  in  Part  14. 


Trial  Teem  Calendars  —  New  York  County         573 
Application  to  Eeserve  Generally 

Smith,)  verified  (September  27,  1916,)  and  the  notice  of  the 
(defendant)  herein,  dated  (September  25,  1916,)  that  this  cause 
is  to  be  marked  ready,  heretofore  served  upon  the  (plaintiff,) 
and  upon  all  the  pleadings  and  proceedings  herein,  the  under- 
signed will  apply  to  this  Court  at  a  Trial  Term,  Part  (XIV) 
thereof,  to  be  held  at  the  County  Court  House  in  the  Borough  of 
Manhattan,  City  of  New  York,  on  (Friday,)  the  (29th)  day  of 
(September,  1916,)  at  (10:00)  o'clock  in  the  forenoon  of  said 
day  or  as  soon  thereafter  as  counsel  can  be  heard  to  have  this 
cause,  No.  (5731,)  on  General  Calendar  No.  (2)  reserved  gen- 
erally upon  the  following  grounds:  (here  specify  grounds)  and 
for  such  other  and  further  relief  as  may  be  proper. 
Dated,  New  York,  (September  27,  1916.) 
Yours,  etc., 

(WILLIAM  SMITH,) 

Attorney  for  (Plaintiff,) 

(32  Nassau  Street,) 
(New  York  City.) 
To 

The  Trial  Term  Calendar  Clerk, 

(JAMES  FOX,) 

Attorney  for  (Defendant^) 

(2  Rector  Street,) 

(New  York  City.) 

Indorsement  (if  argument  is  desired.) 
"  For  Argument." 


574         Trial  Teem  Calendaes  —  New  Yoek  County 
Restoring  Case  —  After  Disagreement 

FORM  No.  243 

Notice  of  Motion  to  Kestore  to  Day  Calendar  — After  Jury  Disagrees* 

SUPEEME   COIJKT, 
(New  York)  County. 


{JAMES  VANCE,) 

Plaintiff, 
against 

{JABED  DOLAN,) 

Defendant. 


-]Sro.   (5632)   on  General 
Calendar  (No.   (1). 


J 

Sir: 

PLEASE  TAKE  NOTICE,  that  upon  the  annexed  affidavit 
of  {James  Bates,)  verified  the  {l^th)  day  of  {October,  1916,) 
a  motion  will  be  made  at  Trial  Term,  Part  (///)  of  this  Court, 
to  be  held  at  the  County  Court  House  in  the  Borough  of  Man- 
hattan, City  of  New  York,  on  the  (20i7i)  day  of  {October,  1916,) 
at  10 :00  o'clock  in  the  forenoon  of  that  day,  or  as  soon  thereafter 
as  counsel  can  be  heard,  for  an  order  restoring  the  above-entitled 
action  to  the  Day  Calendar  in  Trial  Term,  Part  {III,)  for 
{October  23,  1916.) 

Dated,  New  York,  {October  18,  1916.) 

Yours,  etc., 

{BATES  &  MARSHALL,) 

Attorneys  for  {Plaintijf,) 

(170  Broadivay,) 
{Borough  of  Manhattan,) 

{City  of  New  York.) 
To  {JAMES  L.  BROWN,)  Esq., 

Attorney  for  {Defendant,) 

(26  William  Street,) 

{New  York  City.) 

*  This  motion  is  made  onl  two  clays'  notice,  and  made  returnable  before 
Justice  holding  Part  III  if  same  on  Calendar  1  or  Part  XIV  if  on  Calendar 
No.  2. 


Tbial  Teem  Calendars  —  New  York  County         575 
Eestoring  Oase  —  After  Disagreement 

FORM  No.  244 

Affidavit  on  Motion  to  Restore  After  Disagreement 

SUPEEME    COURT, 
{New  York)  County. 


{JAMES  VANCE,) 

Plaintiff, 
against 

{JABED  DOLAN,) 

Defendant. 


STATE  OF  NEW  YORK, 

yss  ' 
County  of  {New  York), 

{JAMES  BATES,)  being  duly  sworn,  deposes  and  says  that 
he  is  a  member  of  the  firm  of  {Bates  and  Marshall,)  attorneys  for 
the  {plaintiff,)  above  named;  that  he  conducted  the  trial  of  this 
cause  in  behalf  of  the  {plaintiff)  before  {Mr.  Justice  Guy)  and 
a  jury  sitting  in  Part  {VII,)  Trial  Term  of  this  Court,  on  the 
{Ith)  and  {Sth)  days  of  {Odoher,  1916,)  and  that  the  jury  on 
said  trial  disagreed.  The  {plaintiff)  is  desirous  that  the  cause  be 
again  set  for  trial  and  deponent  therefore  asks  that  the  cause  be 
restored  to  the  Day  Calendar.  That  all  of  {plaintiff's)  witnesses 
are  now  available  and  the  {plaintiff)  is  actually  ready  to  proceed 
with  the  trial.  Deponent  therefore  asks  that  this  case  be  placed 
upon  the  Day  Calendar  of  this  court  in  Trial  Term,  Part  {III, 
for  October  23,  1916.) 

{JAMES  BATES.) 
Sworn  to  before  me,  this 
{18th)  day  of  {October,  1916.) 

{JENNIE  DOR,) 

Notary  Public, 

{Neiv  York)  County. 
19 


576         Trial  Teem  Calendabs  —  ^"ew  York  County 
Reserving  Case  Generally  —  By  Consent 

FORM  No.  245 

Consent  to  Eesenre  Case  Generally* 

SUPKEME    COURT, 
{New  York)  County. 


{JAMES  FBISBIE,) 

Plaintiff, 
against 

{WILLIAM  8T0BM,) 

Defendant. 


No.    (5736)   on  General 
Calendar,  No.   (2). 


It  is  hereby  consented  that  the  above-entitled  cause  ISTo.  (5735) 
on  General  Calendar  No.  (2)  of  this  Court  be  reserved  generally 
and  be  so  marked  by  the  Clerk. 

Dated,  {New  York,  September  10,  1916.) 

{FRANK  GRANT,) 

Attorney  for  {Plaintiff.) 
{EDGAR  KELLOGG,) 

(Attorney  for  {Defendant.) 

*  Rule  I  Trial  Term  Rules  N.  Y.  county. 
Rule  II  Trial  Term  Rules  Bronx  county. 


Trial  Teem  Calendars  —  New  York  County         377 
Restoring  to  General  Calendar  —  By  Consent 

FORM  No.  246 

Consent  to  Restore  Cause  Marked  "  Reserved  Generally  "  to  General 

Calendar 

SUPREME    COURT, 
{New  York)  County. 


{JAMES  FBI8BIE,) 

Plaintiff, 
against 

{WILLIAM  STORM,) 

Defendant. 


No.   (5736)   on  General 
Calendar  No.   (2). 


The  above-entitled  cause  No.  (5736))  on  General  Calendar 
No.  (2)  having  been  heretofore  reserved  generally  and  so  marked, 
and  younger  issues  having  been  reached  in  regular  order, 

It  is  hereby  consented  that  the  same  be  restored  to  the  Ready 
Trial  Calendar  for  the  next  call. 

Dated,  {New  York,  September  21,  1916.) 

{FRANK  GRANT,) 

Attorney  for  {Plaintif.) 
{EDGAR  KELLOGG,) 

(Attorney  for  {Defendant.) 


578         Teial  Teem  Calendars  —  JS'ew  Y-oek  County 
Restoring  to  Day  Calendar  —  After  Eeversal 


FORM  No.  247 

Notice  of  Motion  to  Restore  Cause  to  Calendar  After  Reversal* 

SUPEEME    COUET, 
{New  York)  County. 


(JAMES  FBISBIE,) 

Plaintiff, 
against 

{WILLIAM  STORM,) 

Defendant. 


No.   (5696)   on  General 
Calendar  No.(l). 


Sir: 

PLEASE  TAKE  NOTICE,  that  upon  the  affidavit  of  {John 
Gale,)  verified  the  {'2,2.6,)  day  of  {October,  1916,)  a  copy  of  which 
is  hereto  annexed,  and  on  the  pleadings  and  proceedings  herein, 
I  will  move  at  a  Trial  Term,  Part  (///)  of  this  Court,  to  be  held 
at  the  County  Court  House,  Borough  of  Manhattan,  ISTew  York 
City,  on  {October  25th,  1916,)  at  10:00  o'clock  in  the  forenoon, 
or  as  soon  thereafter  as  counsel  can  be  heard  for  an  order  restor- 
ing this  cause  to  the  Day  Calendar  in  Trial  Term,  Part  {III,) 
for  the  first  Monday  in  ISTovember,  and  for  such  other  and  further 
relief  as  to  the  Court  shall  seem  just  and  proper  in  the  premises. 

Dated,  New  York,  {October  23d,  1916.) 
Yours,  etc., 

{FRANK  GRANT,) 

Attorney  for  Plaintiff, 
Office  &  P.  0.  Address, 

(32  Pine  Street,) 
{Borough  of  Manhattan,) 

{City  of  New  York.) 
To 

{EDWARD  CASE,)  Esq., 

(32  Liberty  Street,) 

{New  York.) 

*  Two  days'  notice  must  he  given  and  if  cause  is  on  Calendar  No.  1  motion 
must  be  made  returnable  at  Trial  Term,  Part  III,  if  on  Calendar  No.  2,  it 
is  returnable  at  Trial  Term,  Part  XIV. 


Teial  Teem  Calendabs  —  J^ew  York  'County         579 
Eeatoring  to  Day  Calendar  —  After  Reversal 

FORM  No.  248 
Affidavit  on  Motion  to  Restore  Cause  to  Day  Calendar  After  Reversal 

SUPKEME    COUKT, 

{New  York)  County. 


{JAMES  FBI8BIE,) 

Plaintiff, 
vs. 

(WILLIAM  8T0BM,) 

Defendant. 


No  (5736)  on  General 
Calendar  No.   (1). 


STATE  OF  NEW  YOEK, 

'^ss  .* 
Count  J  oi  {New  York), 

{JOHN  GALE,)  being  duly  sworn,  deposes  and  says  that  he  is 
{managing  clerk  in  the  office  of  Frank  Grant,)  the  attorney  for 
the  {plaintiff)  herein;  that  this  cause  No.  (5736)  on  General 
Calendar  No.  (1)  of  this  Court  was  duly  tried  and  appealed  to 
the  Appellate  Division,  and  that  the  judgment  was  reversed  by 
said  Appellate  Division,  and  a  new  trial  ordered.  That  deponent 
has  requested  the  attorney  for  {defendant)  to  consent  that  this 
cause  be  restored  to  the  Day  Calendar  after  reversal,  and  such 
consent  was  not  granted.  Deponent  therefore  asks  that  this  cause 
be  restored  to  Day  Calendar  in  Trial  Term,  Part  {III,)  for  the 
first  {Monday  in  November.) 

{JOHN  GALE.) 

Sworn  to  before  me,  this 
{2M)  day  of  {October,  1916.) 

{ELMER  JONES,) 

Notary,  Public, 

{N.  Y.)  Co. 


580 


Trial  Teem  Calendars  —  Kew  York  County 


Restoring  to  Beady  Calendar  —  By  Consent 


FORM  Wo.  249 

Consent  to  Restore  Cause  to  Ready  Calendar  After  Reversal  and  a 

New  Trial  Ordered 
SUPREME    COURT, 

(New  York)  County. 


{SCRANTON     SURETY      COM- 
PANY,) 

Plaintiff, 
against 

{FREDERICK  WILLIAMS.) 
Defendant. 


ISTo.   (6200)   on  General 
Calendar  No.   (2) 


The  judgment  heretofore  entered  in  favor  of  the  (plaintijf)  and 
ngainst  the  (defendant)  having  been  reversed  on  appeal  and  a  new 
trial  ordered,  it  is  hereby  consented  that  this  cause  may  be  restored 
to  the  Ready  Calendar  (a7id  placed  on  the  appropriate  Ready 
Calendar  by  the  Calendar  Clerk.) 

Dated,  (New  York  City,  October  29,  1916.) 

(RALSON,  KEEN  AN  &  O'CONNOR,) 

Attorneys  for  (Plaintijf,) 
(RICHARD  KEARNEY,) 

Attorney  for  (Defendant.) 


Teial  Teem  Calendars  —  New  Yoeic  County         581 
Restoring  to  Day  Calendar  —  Aiter  Mistrial 

FORM  No.  250 

Notice  of  Motion  to  Eestore  to  Calendar  After  Withdrawal  of  a 

Juror* 
SUPKEME    COUET, 

(New  York)  County. 


No.   (5678)   on  General 
Calendar  No.    (3). 


{UNITED  COMPANY,) 

Plaintiff, 
vs. 

(JAMES  N.  SMITH,) 

Defendant. 

Sir: 

PLEASE  TAKE  NOTICE,  that  upon  the  annexed  affidavit  of 
(Frank  Warren,)  verified  the  (29th)  day  of  (October,  1916,) 
and  upon  all  the  pleadings  and  proceedings  herein,  the  undersigned 
will  move  this  court  at  Trial  Term,  Part  (XIV)  thereof,  to  he 
held  at  the  County  Court  House,  Borough  of  Manhattan,  City  of 
New  York,  on  (November  2,  1916,)  at  10:00  o'clock  in  the  fore- 
noon of  said  day,  or  as  soon  thereafter  as  counsel  can  be  heard, 
for  an  order  restoring  this  cause  to  the  Day  Calendar  and  directing 
that  it  be  set  down  for  trial  on  (November  4,  1916,)  in  Trial 
Term,  Part  (XVII,)  and  for  such  other  and  further  relief  as  to 
the  Court  may  seem  just  and  proper. 
Dated,  New  York,  (October  29,  1916.) 
Yours,  etc., 

(CHARLES  T.  AMES,) 

Attorney  for  (Plaintiff,) 
Office  &  P.  0.  Address, 
(31  Liberty  Street.) 
(Borough  of  Manhattan,) 
To  (City  of  New  York.) 

(WILLIAM  P  MINOON,)  Esq., 

Attorney  for  (Defendant,) 

(66  Wall  Street,) 

(Nexv  York  City.) 

*  Two  days'  notice  must  be  given.  This  motion  may  be  made  in  the  Part 
from  which  the  case  was  sent  for  trial  and  the  Justice  holding  such  Part 
has  power  under  Rule  VII  to  restore  it  to  the  Day  Calendar,  or  may  set  it 
down  for  trial  before  him  in  the  "Calendar  Part"  (III  or  XTV)  on  a  later 
day  of  the  same  week  in  which  it  was  tried. 


582         Teial  Teem  Calendars  —  New  York  County 
Restoring  to  Day  Calendar  —  After  Mistrial 

FORM  No.  251 

Affidavit  on  Motion  to  Restore  to  Day  Calendar  After  Juror 
Withdrawn 
SUPREME   COURT, 
{New  York)  County. 


{UNITED  COMPANY,) 

Plaintiff, 
vs. 

{JAMES  N.  SMITH,) 

Defendant. 


No.    (5678)   on  General 
Calendar  JSTo.   (2). 


STATE  OF  NEW  YORK,! 
County  of  {New  York),       J 

{FRANK  WARREN,)  being  duly  sworn,  says  that  he  is  (a 
clerk  in  the  office  of  Charles  R.  Ames,)  attorney  for  the  {plaintiff) 
herein;  that  this  cause  came  on  for  trial  before  Mr.  Justice  {Ford) 
and  a  jury  at  Trial  Term,  Part  {XVII,)  on  the  {20th)  and  (23d) 
days  of  {October,  1916,)  and  the  {defendant)  having  made  a 
motion  for  leave  to  withdraw  a  juror,  the  said  motion  was  granted 
on  condition  that  the  defendant  pay  to  {plaintiff's)  attorney  thirty 
dollars  costs  of  trial  within  ten  days  after  service  upon  the  attorney 
for  the  {plaintiff)  of  a  copy  of  the  order  granting  leave  to  withdraw 
a  juror  and  notice  of  the  entry  thereof;  that  said  order  was  duly 
served  and  the  said  costs  duly  paid.  {Plaintiff)  desires  an  order 
restoring  this  cause  to  the  Day  Calendar  in  Part  {XIV  for  Mon- 
day, November  9,  1916,)  and  such  other  and  further  relief  as  may 
be  proper. 

{FRANK  WARREN.) 

Sworn  to  before  me,  this 
{29th)  day  of  {October,  1916.) 

{FRED  SMITH,) 

Notary  Public, 
{New  York)   County,  No.   (456.) 


Teial  T^rm  Calendars  —  New  Yokk  County         583 
Restoring  to  Day  Calendar  —  After  Judgment  Vacated 

FORM  No.  252 

Notice  of  Motion  to  Restore  to  Day  Calendar — After  Judgment  on 

Inquest  Vacated 

SlIPEEME   COUET,- 
{New  York)  County. 


{WILLIAM  B.  WARREN,) 

Plaintiff, 
vs. 

{HARLEM  CONSTRUCTION 
COMPANY,) 

Defendant. 


No.    (3373)   on  General 
Calendar  No.   (1). 


Sir: 

PLEASE  TAKE  NOTICE,  that  upon  the  annexed  affidavit 
of  {William  P.  Colby,)  verified  {October  11,  1916,)  and  upon 
all  proceedings  herein,  the  undersigned  will  move  this  Court  at 
Trial  Term,  Part  III,  to  be  held  at  the  County  Court  House,  in 
the  Borough  of  Manhattan,  City  of  New  York,  on  the  {13th)  day 
of  {October,  1916,)  at  (10:00)  o'clock  in  the  forenoon,  or  as  soon 
thereafter  as  counsel  can  be  heard,  for  an  order  restoring  this 
cause  to  the  Day  Calendar  {and  that  the  same  be-  placed  on  the 
Day  Calendar  iri  Trial  Term,  Part  III,  for  October  2dd,)  and 
for  such  other  and  further  relief  as  may  be  just  and  proper. 
Dated,  New  York,  {October  11,  1916.) 
Yours,  etc., 

{WILLIAM  P.  COLBY,) 

Attorney  for  {Plaintiff,) 
(259  Broadway,) 
{Borough  of  Manhattan,) 

{New  YorJc  City.) 
To 

{JACOB  J.  ALBERTS,)  Esq., 

Attorney  for  {Defendant,) 

(55  Liberty  Street,) 

{New  YorJc  City.) 


584         Trial  Teem  Calendaes  —  New  Yoek  County 

Restoring  to  Day  Calendar  —  After  Judgment  Vacated 

FOEM  No.  253 

Aifidavit  on  Motion  to  Restore  to  Day  Calendar — After  Judgment 
on  Inquest  Vacated 

SUPEEME   COUET, 
{New  York)  County. 


(WILLIAM  R.  WARREN,) 

Plaintiff, 
vs. 

{HARLEM  CONSTRUCTION 
COMPANY,) 

Defendant. 


STATE  OF  NEW  YOEK, 
County  of  {New  York), 

{WILLIAM  P.  COLBY,)  being  duly  sworn,  deposes  and  says: 
That  he  is  the  attorney  for  the  {plaintijf)  herein.  That  this 
cause  which  is  No.  (3373)  on  General  Calendar  No.  (1)  of  this 
Court  was  brought  to  recover  damages  for  (personal  injuries.) 
That  on  (October  4,  1916,)  this  action  was  on  Day  Calendar, 
Part  (V,  and  that  defendant  not  appearing  or  answering,  the 
same  was  set  down  for  the  5th  day  of  October  for  inquest,  and  on 
said  5th  day  of  October,  1916,)  inquest  was  duly  taken,  and  on 
(October  6,  1916,)  a  judgment  was  entered  in  favor  of  the  (plain- 
tiff) and  against  the  (defendant)  for  the  sum  of  ($2,631.84.) 

That  the  (defendant)  thereafter  moved  to  open  (its  default) 
and  vacate  said  judgment,  which  motion  was  granted  by  an  order 
duly  made  and  entered  on  (October  9,  1916,)  opening  the  (de- 
fendant's) default  and  vacating  said  judgment. 

That  the  (plaintiff)  is  ready  and  anxious  to  try  this  case  and 
respectfully  asks  for  an  order  restoring  the  same  to  the  Day  Cal- 
endar in  Trial  Term,  Part  (///,)  for  the  (2dd)  day  of  (October, 
1916.) 

(WILLIAM  P.  COLBY.) 

Sworn  to  before  me,  this         '; 
(nth)  day  of  (October,  1916.)  j 

(HENMY  JAMES,) 

Notary  Public, 
(Kings  Co.,)  No.   (456.) 


Teial  Term  Calendars  —  JSFew  York  County         585 
Restoring  to  Eeady  Calendar — ^Notice  of  Motion 

FORM  No.  254 
Notice  of  Motion  to  Restore  to  the  Ready  Calendar* 

SUPEEME   COUKT, 

{New  York)  County. 


{SARAH  MORGAN,) 

Plaintiff, 

vs. 

{MARTHA  JANEWAY,) 

Defendant. 


No.   (5755)   on  General 
Calendar  ISTo.    (2). 


J 


Sir: 

PLEASE  TAKE  NOTICE,  that  upon  the  annexed  affidavit 
of  {Warren  8.  Bird,)  verified  {October  18,  1916,)  and  upon  all 
the  pleadings  and  proceedings  herein,  the  undersigned  will  move 
this  Court,  at  Trial  Term,  Part  {XIV)  thereof,  to  be  held  at  the 
County  Court  House,  Borough  of  Manhattan  and  City  of  ISTew 
York,  on  {Monday,)  the  {21st)  day  of  {October,  1916,)  at 
(10:00)  o'clock  in  the  forenoon  of  said  day  or  as  soon  thereafter 
as  counsel  can  be  heard,  for  an  order  restoring  this  cause  to  Ready 
Calendar  for  the  next  call  and  for  such  other  and  further  relief 
as  to  the  Court  may  seem  just  and  proper. 
Dated,  {New  York,  October  18,  1916.) 
Yours,  etc., 

{WILLIAMS  &  JACKSON,) 

Attorneys  for  {Plaintijf,) 

(31  Liberty  Street,) 
{New  York  City.) 
To 

{L.  P.  MINOON,)  Esq., 

Attorney  for  {Defendant,) 
(30  Broad  Street,) 

{Borough  of  Manhattan,) 

{New  York  City.) 

*  Two  days'  notice  must  be  given.  This  motion  in  causes  on  General  Calen- 
dar No.  1  is  made  returnable  in  Trial  Term,  Part  ITT,  in  causes  on  General 
Calendar  No.  2  In  Part  XIV. 


586  Trial  Teem   Calendars- — New  York  County 

Restoring  to  Eeady  Calendar  —  Affidavit 

FOBJU:  No.  255 

Affidavit  on  Motion  to  Restore  to  the  Ready  Calendar 

SUPEEME   COUET, 
{New  York)  County. 


{SARAH  MORGAN,) 

Plaintiff, 
against 

{MARTHA  J  ANEW  AY,) 

Defendant. 


No.   (5755)   on  General 
Calendar  No.   (2). 


STATE  OF  NEW  YOEK, 
County  of  {New  York), 

{WARREN  8.  BIRD,)  being  duly  sworn,  says  that  he  is  (a 
clerk  in  the  ojfice  of  Williams  &  Jackson,)  attorneys  for  the 
{plaintiff)  herein;  that  the  {plaintiff)  intends  to  prosecute  this 
action  in  good  faith;  that  this  cause,  No.  (5755)  on  General  Cal- 
endar No.  (2)  was  posted  and  published  by  the  Clerk  pursuant 
to  Eule  1  of  the  Trial  Term  Eules  of  this  Court,  but  no  notice 
to  the  effect  that  the  cause  was  to  be  marked  ready  was  served  by 
either  party  and  the  cause  was  therefore  marked  reserved  gener- 
ally and  is  now  upon  the  Eeserved  Generally  Calendar.  The 
failure  to  serve  such  notice  on  behalf  of  the  {plaintiff)  was  not 
intentional,  but  was  due  to  inadvertence  and  oversight.  That  it 
was  deponent's  duty,  amongst  other  things,  to  look  over  the  cases 
in  which  the  firm  of  {Williams  &  Jackson)  appear  are  on  the 
Calendars,  and  deponent  in  looking  over  the  Calendars  failed  to 
discover  the  above  case  and  in  consequence  omitted  to  serve  the 
required  ready  notice.  That  younger  issues  to  wit :  No.  (5680) 
have  been  reached  in  regular  order  on  this  Calendar. 

Deponent,  therefore,  respectfully  asks  that  the  above-entitled 
cause  be  restored  to  the  Eeady  Calendar  for  the  next  call  and  for 
such  other  and  further  relief  as  may  be  proper. 

{WARREN  S.  BIRD.) 

Sworn  to  before  me,  this 
{18th)  day  of  {October,  1916.) 

{JOHN  SMALL.) 

Notary  Public, 

{New  York  County.) 


Steiking  feom  General  Calendar  587 

Notice  of  Motion 

FORM  No.  256 
Notice  of  NLotion  to  Strike  from  General  Calendar 

SUPREME   COUET, 
(New  York)  County. 


{GERALD   HULL,)    as  Receiver  of 
{CYBUS  FIELD,) 

Plaintiff, 
against 

(JOSEPH  H.  BRADLEY,) 

Defendant. 


^No.   (5860)   on  General 
Calendar  ISTo.   (2). 


Sirs: 

PLEASE  TAKE  NOTICE,  that  upon  the  summons,  com- 
plaint, answer  and  notice  of  trial  herein,  and  the  affidavit  of 
(Ralph  Polk,)  verified  the  (2Uh)  day  of  (Ma/rch,  1916,)  a  copy 
of  which  is  herewith  served  upon  you,  this  Court  will  be  moved 
at  a  Trial  Term,  (Part  XIV)  thereof,  to  be  held  at  the  (New 
York  County  Court  House,  in  the  Borough  of  Manhattan,  City 
of  New  York,)  on  the  (4:th)  day  of  (April,  1916,)  at  (10:00) 
o'clock  in  the  forenoon  of  that  day,  or  as  soon  thereafter  as  counsel 
may  be  heard,  for  an  order  striking  the  above-entitled  action  from 
General  Calendar  No.  (2)  of  this  Court,  on  the  ground  that  (the 
said  action  is  brought  to  obtain  equitable  relief  only  and  is  improp- 
erly upon  the  said  calendar,)  and  for  such  othor  and  further  relief 
as  may  be  just. 

Dated,  (Neir  York,  March  29,  1916.) 
Yours,  etc., 

(HENRY  W.  KINGSLEY,) 

Attorney  for  (Defendant,) 
Office  and  P.  0.  Address, 

(160  Broadway,) 
(Borough  of  Manhattan,) 

(City  af  New  York.) 
To 

(SMITH  &  WELLMAN,) 
Attorneys  for  (Plaintiff,) 
(61  Wall  Street,) 
(New  York  City.) 


588  Striking  From  General  Calendar 

Affidavit  on  Motion 

FORM  No.  257 
Affidavit  on  Motion  to  Strike  from  General  Calendar 

SUPKEME  COUKT, 
{^New  York)  County. 


{GERALD  HULL,)    as  Receiver  of 
(CYRUS  FIELD,) 

Plaintiff, 
against 

(JOSEPH  H.  BRADLEY,) 

Defendant. 


.ISTo.   (5860)  on  General 
Calendar  No.  (2). 


STATE  OF  NEW  YORK.l 

rSS    ' 

County  oi  (New  York),      J 

(RALPH  POLK,)  being  duly  sv?om,  says  lie  is  (an  attorney 
in  the  office  of  Henry  W.  Kingsley,)  counsel  for  the  (defendant) 
in  the  above-entitled  action. 

That  on  or  about  the  (l7th)  day  of  (January,  1916,)  the 
(plaintiff)  above  named  noticed  this  case  for  trial  at  the  Trial 
Term  of  this  Court,  and  this- action  is  now  ISTo.  (5860)  upon 
General  Calendar,  ISTo.  (2),  and  is  upon  the  day  calendar  in  Trial 
Term,  (Part  XIV)  thereof. 

That  the  (defendant)  never  noticed  this  case  for  trial,  and 
never  in  any  manner  consented  that  the  same  should  be  placed 
upon  the  said  Trial  Term  Calendar. 

That,  (as  appears  from  the  complaint  herein,  the  plaintiff  is 
not  entitled  to  trial  by  jury,  in  that  the  complaint  demands  only 
equitable  relief.) 

WHEREFORE  (defendant)  prays  that  an  order  be  made 
herein  striking  this  action  from  the  Trial  Term  Calendar  of  this 
Court. 

(RALPH  POLK.) 

Sworn  to  before  me,  this 
(29^^)  day  of  (March,  1916.) 

(S.  V.  NORRIS,) 
Notary  Public, 

(New  York)  County. 


SPECIAX  CALENDAR 

By  Eule  VI  of  Trial'  Term  Rules,  First  District,  certain 
causes  may  be  moved  to  the  Special  Calendar  in  Part  II  and 
thereby  an  earlier  trial  secured. 

The  classes  of  these  actions  and  the  circumstances  warranting 
this  relief  may  be  simimarized  practically  under  three  groups  as 
follows : 

I 

Positive  Obligations  to  Pay  Money  or  for  Goods  Sold  and 

Delivered 

Where  the  cause  of  action  is  one  of  those  specified  in  sub- 
division 1  of  Rule  VI,  e.  g.j  claims  arising  upon  positive  obli- 
gation for  the  payment  of  a  sum  of  money,  etc.,  and  for  goods 
sold  and  delivered,  the  expected  length  of  the  trial  is  immor 
terial.     (163  App.  Div.  879.) 

II 

Dilatory  Defenses 

Where  there  is  no  substantial  defense  or  one  interposed  for 
delay  and  case  is  one  of  those  mentioned  in  subdivision  2  of 
Rule  VI. 

Ill 

Short  Causes 

Where  the  case  can  be  tried  within  two  hours  and  is  one  of  the 
cases  mentioned  in  subdivision  3  of  Rule  VI. 

Here  the  expected  length  of  trial  is  material. 

When  a  cause  has  been  placed  on  the  Special  Calendar,  it 
remains  there  until  disposed  of.  Attorneys  are  bound  to  be  pre- 
pared for  trial  of  causes  for  this  calendar  on  the  day  for  which 
the  cause  was  set,  and  each  day  thereafter  unless  postponed  for 
good  cause  shown  by  affidavit  to  the  satisfaction  of  the  Justice 
holding  Part  II.  The  order  placing  the  cause  on  the  Special 
Calendar  should  be  served  before  the  cause  is  brought  to  trial 

under  it. 
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I 

Claims  Abising  on  Positive  Obligations  to  Pay  Money  oe 
FOE  Goods  Sold  and  Deliveeed 

FOEIC  No.  258 
Notice  of  Motion  to  Place  Cause  on  Special  Calendar  Under 
Subdivision  1.  Rule  VI  * 

SUPKEME   COUKT, 
(New  York)  County. 


(JOHN  KELLY,) 

Plaintiff, 
against  I  No.   (5866)   on  General 

Calendar  :No.   (2). 
(PERRY  BALL,) 

Defendant. 


Sir: 

PLEASE  TAKE  NOTICE  that,  upon  the  pleadings  herein, 
whereby  it  appears  that  this  is  an  action  wherein  the  plaintiff 
seeks  to  recover  (upon  a  negotiable  instrument,)  a  motion  will 
be  made  at  a  Trial  Term,  Part  II  of  this  Court  to  be  held  at  the 
County  Court  House  in  the  Borough  of  Manhattan,  City  of  New 
York  on  the  (2nd)  day  of  (October,  1916,)  at  10:00  a.  m.  for 
an  order  placing  this  case  now  No.  (5866)  on  General  Calendar 
No.  (2)  upon  the  Special  Calendar  for  trial  in  Trial  Term, 
Part  II,  and  for  such  other  and  further  relief  as  to  the  Court 
may  seem  just  and  proper. 

Dated,  (New  York,  September  30,  1916.) 
Yours,  etc., 

(OLIVER  BRADLEY,) 
Attorney  for  Plaintiff, 
(29  Broadway,) 
(Borough  of  Manhattan,) 
To  (New  York  City.) 

(JAMES  BARNARD,) 
Attorney  for  Defendant, 
(120  Broadway,) 

(New  York  City.) 

*  This  motion  is  based  upon  the  nature  of  the  action  alone.  It  may  be 
made  by  either  party  after  the  cause  is  on  the  General  Calendar,  upon  two 
days'  notice  to  the  opposing  party.  If  the  claim  arises  on  a  positive  obliga- 
tion to  pay  money,  the  length  of  time  required  to  try  the  cause  is  immaterial. 
(163  App.  Dvv.  879.) 
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II 

Dilatory  Defenses 

Motion  to  Place  on  Special  Calendar  under  Subdivision  2,  Rule 
VI,  Supreme  Court,  Trial  Term,  First  District 

This  motion  must  be  made  "  at  the  first  term  at  which  the  cause 
shall  have  been  placed  on  the  general  calendar." 

It  must  be  made  upon  five  days'  notice  to  the  defendant  before 
the  Justice  holding  Trial  Term,  Part  II,  and  can  only  be  made  in 
one  of  the  cases  mentioned  in  subdivision  2  of  Rule  YI  and  must 
be  based  upon  affidavit  satisfying  the  Court  that -there  is  no  sub- 
stantial defense  to  the  action  or  that  the  answer  was  not  inter- 
posed in  good  faith,  or  was  interposed  for  the  purpose  of  delay. 

The  papers  upon  this  application  and  answering  affidavits,  if 
any,  must  be  filed  with  the  Calendar  Clerk  before  fl.oon  of  the  day 
for  which  the  application  is  noticed.  ISTo  oral  argument  is  heard 
upon  such  application,  unless  ordered  by  the  Justice  holding 
Trial  Term,  Part  II. 

Upon  the  disposition  of  this  motion  the  Court  exercises  broad 
powers  of  discretion  and  may  grant  or  deny  the  application  with 
or  without  costs,  or  upon  terms  such  as  admitting  facts  not 
actually  controverted,  consenting  to  examination  before  trial  of 
a  party  of  witnesses,  production  of  books,  papers  or  documents,  or 
giving  security  to  secure  the  plaintiff  in  the  event  of  final  judg- 
ment in  his  favor. 

The  full  force  of  this  very  salutary  and  remedied  prooeedual 
innovation  has  not  yet  been  realized  by  the  bar. 
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592  Special  Calendae.  —  New  Yoek  Couhty 

Motion  to  Advance  Cause  • — •  Dilatory  Plea 

FORM  No.  259 

Notice  of  Motion  to  Place  Case  on  Special  Calendar  —  Ground, 
Dilatory  Plea 

SUPEEME   COURT, 
{New  YorJc)  County. 


{CHARLES  FOX,) 

Plaintiff, 
against 

{JOHN  SMITH,) 

Defendant. 


No.  (10570)  on  General 
Calendar  "Eo.   (2). 


Sir: 

PLEASE  TAKE  JSTOTICE,  that  upon  the  annexed  affidavits 
of  {John  Clarke)  and  {Charles  Fox,)  verified  the  (26tt)  day  of 
{September,  1916,)  and  upon  the  pleadings  herein  and  upon  all 
other  papers  and  proceedings  heretofore  had  in  the  above-entitled 
action,  a  motion  will  be  made  at  a  Trial  Term,  Part  II  thereof, 
to  be  held  at  the  County  Court  House  in  the  Borough  of  Man- 
hattan, City  of  New  York,  on  the  {2nd)  day  of  {October,  1916,) 
at.  10:00  o'clock  a.  m.,  or  as  soon  thereafter  as  counsel  can  be 
heard,  for  an  order  placing  this  case  upon  the  Special  Calendar 
in  Part  II  of  this  Court  for  trial  at  an  early  day,  upon  the  ground 
that  there  is  no  substantial  defense  to  this  action  and  that  the 
answer  was  not  interposed  in  good  faith,  but  was  interposed 
solely  for  the  purpose  of  delay,  and  for  such  other  and  further 
relief  and  imposition  of  terms  as  to  this  Court  may  seem  just  and 
proper. 

Dated,  New  York,  {September  26,  1916.) 

Yours,  etc. 
{JAMES  DIX,) 
Attorney  for  Plaintiff, 

(2  Rector  Street,) 
To  {New  York  City.) 

{FRANK  SMITH,)  Esq., 
Attorney  for  Defendant, 
(120  Broadway,) 
{Nevj  York  City.) 
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Motion  to  Advance  Cause  —  Dilatory  Defence 

FORM  No.  260 

Affidavit  on  Motion  to  Place  Cause  on  Special  Calendar  —  Ground, 

Dilatory  Plea 
SUPEEME   COURT, 

(New  York)  County. 


(CHARLES  FOX,) 

Plaintiff, 
against 


(JOHN  SMITH,) 

Defendant. 


No.  (105Y0)  on  General 
Calendar  No.   (2). 


STATE  OF  NEW  YOEK, 

County  of  (iV^ew  For  A;), 

(JOHN  CLARKE,)  'being  duly  sworn,  deposes  and  says:  (1) 
That  lie  is  (a  clerk  in  the  office  of)  the  attorney  for  the  plaintiff 
herein  and  is  familiar  with  all  the  facts  concerning  this  case. 
(2)  That  this  action  was  brought  for  (money  loatied  hy  this 
plaintiff  to  the  defendant.)  (3)  That  this  cause  is  now  at  issue 
and  is  iNo.  (10570)  on  the  General  Calendar  No.  (2),  having 
been  placed  on  said  Calendar  at  this  Term.*  (4)  That  the  answer 
of  the  defendant  sets  forth  substantially  (a  general  denial  of  the 
allegations  of  the  complaint  and  sets  up  no  new  matter  hy  way  of 
defense.)  (5)  Deponent  verily  believes  that  there  is  no  sub- 
stantial defense  to  this  action  and  that  the  same  was  not  inter- 
posed in  good  faith  but  was  interposed  for  the  purpose  of  delay, 
(as  more  fully  appears  by  the  affi,davit  of  the  plaintiff,  accom- 
panying this  affidavit  and  verified  the  (26th)  day  of  (September, 
1916.)  (6)  That  no  previous  application  has  been  made  for 
this  order. 

(JOHN  CLARKE.) 
Sworn  to  before  me,  this  1 

(26th)  day  of  (September,  1916.)  j 

(HARRY  FRISBY,)  I 

Notary  Public, 

County  of  (New  York.) 

*  Rule  VI,  subd.  div.  2.  Supreme  Court  Trial  Term  Rules  New  York  county, 
reads  as  follows :  "  *  »  »  at  the  first  term  at  which  the  cause  shall  have 
been  placed  upon  the  General  Calendar." 


594  Special  Calendar  —  New  York  Countt 

Motion  to  Advance  Cause  —  Dilatory  Defence 

PORM  No.  261 

Supporting^  Affidavit  to  Place  Cause  on  Special  Calendar  —  Ground, 

Dilatory  Plea 
SUPEEME   COURT, 
{New  Yorlc)  County. 

{CHARLES  FOX,) 

.    ,  Plaintiff, 

against 

{JOHN  SMITH,) 

Defendant. 


STATE  OF  NEW  YORK,  1 

Qoxmtjoi  {New  York),       p^' 


{CHARLES  FOX,)  being  duly  sworn,  deposes  and  says: 
{That  he  has  hnown  the  defendant,  John  Smith,  for  three  (3) 
years  last  past.  That  he  is  the  plaintiff  herein  and  resides  at 
No.  101  West  72d  street,  and  the  defendant  resides  at  No.  204 
West  71st  street.  That  hoth  were  employed  by  the  Joseph  Cox 
Company.  That  on  the  23d  day  of  Decemher,  1915,  this  plain- 
tiff loaned  to  the  defendant  the  sum  of  five  hundred  sixty-four 
($564.00)  dollars,  the  defendant  claiming  at  that  time  that  he 
required  the  money  to  pay  some  pressing  debts,  and  that  plaintiff 
has  frequently  requested  the  defendant  to  repay  the  sum,  and  de- 
fendant has  repeatedly  promised  to  pay  the  plaintiff  the  said  sum, 
hut  has  failed  to  do  so,  giving  one  excuse  after  another.  That 
on  February  10,  1916,  this  plaintiff  received  a  letter  frorm  defend- 
ant in  which  defendant  stated  that  if  the  plaintiff  sued  him  for 
said  amount,  plaintiff  wovM  get  nothing.  A  copy  of  saM  letter 
is  hereto  annexed  and  made  a  part  of  this  affidamt.  That  not- 
withstanding defendant's  said  statements  and  promises,  nojpart 
of  said  sum  has  been  paid.) 

Deponent  verily  believes  that  {there  is  no  substamiiaX  defense 

to  the  action  and  that  the  answer  was  not  interposed  in  good  faith, 

but  was  interposed  solely  for  the  pwrpose  of  delay,  and  to  defeat 

the  plaintiff  in  the  collection  of  his  just  demands. 

c  ^  .    .  ,,  .  {CHARLES  FOX.) 

bworn  to  beiore  me,  this  ^  ' 

{26th)  day  of  {September,  1916.) 

{ALICE  MARTIN,) 

{Commissioner  of  Deeds,)      {N.  Y.  City.) 


Ill 

Shobt  Catjses 

FORM  No.  262 
Notice  of  Motion  to  Place  Case  on  Special  Calendar  as  a  Short  Cause* 

SUPEEME   COUET, 

{New  York)  County. 


No.  (10576)  on  Gen- 
■  eral   Calendar  No. 
(2). 


{MATTHEW  L.  FBANOIS,) 

.    ,  Plaintiff, 

against 

{MAX  EENDRIGK,) 

Defendant. 
J 

Sir: 

PLEASE  TAKE  NOTICE,  that  upon  the  pleadings  herein 

and  the  annexed  affidavit  of   {Herman  F.   Stephens),   verified 

{September  2-5,  1916),  a  motion  will  be  made  at  a  Trial  Term, 

Part  II  thereof,  to  be  held  at  the  County  Court  House,  in  the 

Borough  of  Manhattan,  City  of  New  York,  on  the  {2d)  day  of 

{October,  1916),  at  10:00  o'clock  in  the  forenoon  of  that  day 

for  an  order  placing  this  cause  upon  the  special  calendar  of  this 

court  for  the  trial  of  short  causes  under  Trial  Term,  Eule  VI, 

on  the  ground  that  the  trial  of  this  action  will  not  occupy  more 

than  two  hours  and  for  such  other  and  further  relief  as  to  the 

court  may  seem  just  and  proper  in  the  premises. 

Dated,  New  York,  {Sepiember  25,  1916.) 

Yours,  etc., 

{HERMAN  F.  STEPHENS,) 

Attorney  for  Plaintiff, 

(27  Pine  Street,) 

{Borough  of  Manhattan,) 

To  {City  of  New  Yorh.) 

{WILLIAM  FRENCH,)  Esq., 

Attorney  for  Defendant, 

(200  Broadway,) 

{Borough  of  Manhattam,,) 

{City  of  New  Yorh.) 

*  Two  days'  notice  must  be  given.  The  motion  may  be  made  returnable  on 
any  day  of  the  term.  Papers  and  answering  affidavits  must  be  filed  with  the 
Clerk  of  Trial  Term,  Part  II,  before  noon  of  the  day  for  which  the  applica- 
tion is  noticed.  No  oral  argioment  is  alU)w>ed.  See  Rule  VI,  subdivision  3, 
Trial  Term  Kules,  First  District. 
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Short  Causes 

FOEM  No.  263 

Affidavit  on  Motion  to  Advance  Short  Cause  to  Special  Calendar 

SUPEEME   COUET, 
(New  York)  County. 


(SCBANTON  SURETY  COMPANY,) 

Plaintiff, 
against 

(MAX  KENDRICK,) 

Defendant. 


STATE  OF  NEW  YOEK, 

County  of  (New  York), 


No.  (10576)  on  Gen- 
eral Calendar  No. 
(2). 


(HERMAN  F.  STEPHENS,)  being  duly  sworn,  deposes  and 
says: 

1.  That  he  is  attorney  for  the  plaintiff  herein ;  that  this  action 
was  brought  to  recover  upon  a  cause  of  action  for  (unpaid 
premium  on  a  surety  bond  upon  which  plaintiff  became  surety 
on  the  written  application  and  request  of  the  defendant.) 

2.  That  the  answer  of  the  defendant  sets  forth  substantially 
(a  general  denial  of  the  allegations  of  the  complaint  and  sets  up 
no  new  matter  by  way  of  deferise.) 

3.  That  this  cause  is  now  at  issue  and  is  No.  (10,576)  on 
General  Calendar  No.  (2). 

4.  Deponent  further  says  that  he  believes  this  action  can  be 
tried  within  two  hours  and  sets  forth  as  his  reasons  therefor: 
(That  plaintiff's  proof  will  consist  of  the  production  of  the  writ- 
ten application  signed  by  the  defendant  and  acknowledged  before 
a  Notary  Public  containing  an  agreement  to  pay  a  premium  for 
sadd  hand  as  stated  in  the  complaint  and  oral  proof  by  two  wit- 
nesses, officers  of  the  plaintiff,  that  the  bond  described  in  said 
application  agreement,  was  duly  executed  by  the  plaintiff,  de- 
livered to  the  defendant,  and  by  him  filed  and  used,  and  oral 
proof  that  the  agreed  premium  has  not  been  paid.  The  plaintiff 
will  also  offer  letters  signed  by  the  defendant,  stating-  his  willing- 
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Motion  to  Advance  Short  Cause  —  Opposing  Affidavit 

ness  to  pay  the  pr&miwm,,  if  granted  a  certain  amoimt  of  time  to 
do  so.) 

5.  That  no  previous  application  has  been  made  for  this  order. 

(HERMAN  F.  STEPHENS.) 

Sworn  to  before  me,  this 
{2Uh)  day  of  {September,  1916.) 

{JOHN  CORT,) 
Notary  Public, 

{New  York)   County. 


FORM  No.  264 
Affidavit  in  Opposition  to  Motion  to  Advance  Short  Cause 
SUPEEME   COURT, 

{New  York)  County. 


{MATTHEW  L.  FRANCIS,) 

Plaintiff, 
against 

(PRANK  HENDRICK,) 

Defendant. 


STATE  OF  NEW  YOEK, 

County  of  (New  York) ,       ^^^' ' 

(WILLIAM  FRENCH,)  being  duly  sworn,  deposes  and  says: 
That  he  is  the  attorney  for  the  defendant  herein.  That  this 
action  is  brought  to  recover  of  defendant  (describe  briefly  the 
plaintiff's  cause  of  action.) 

(That  the  defendant  has  interposed  a  verified  answer  which 
for  a  first  defense  sets  up  that  there  has  been  a  failure  of  cotit 
sideration  for  said  note,  and  for  a  second  defense,  and  by  way  of 
counterclaim,  sets  forth  another  cause  of  action  arising  on  con- 
tract upon  which  defendant  demands  judgment  against  plaintiff 
for  the  sum  of  $274.61.  That  plaintiff  'has  served  a  reply  to 
said  answer,  wherein  he  sets  up  a  defense  to  the  said  counter- 
claim.) 
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That  deponent  verily  believes  that  the  defendant  has  a  good 
and  legal  defense  to  the  cause  of  action  set  forth  in  the  complaint 
herein  (and  a  good  cause  of  action  arising  out  of  the  facts  set  forth 
in  the  counterclaim  in  the  answer  herein). 

That  the  deponent  is  informed  and  believes  that  the  transac- 
tions between  plaintiff  and  defendant  out  of  which  arose,  and  upon 
which  are  based,  the  causes  of  action  set  forth  in  the  complaint 
and  answer  herein,  and  the  defenses  interposed  to  said  causes  of 
action  respectively  cover  a  period  of  over  a  (year  in  which  time 
palintiff  and  defendant  have  been  intimately  associated  in  business 
and  have  had  a  great  number  of  business  transactions  with  one 
another,  which  said  transactions  relate  to  and  consisi  of  goods  sold 
and  delivered,  worh,  labor  ami  services  rendered,  money  had  and 
received  and  promissory  notes  by  and  between  the  parties  to  this 
action,)  all  of  which  are  material  and  relevant  to  the  cause  of 
action  and  counterclaim  herein. 

That  the  defendant  will  be  necessarily  obliged  to  call  and 
examine  at  least  (sice)  witnesses. 

That  it  is  essential  and  material  to  a  fair  trial  of  this  action, 
and  to  a  fair  presentation  of  the  facts  set  forth  in  the  complaint, 
answer  (and  reply  herein,  that  the  transactions,  settlements  and 
accounts  had  by  and  between  plaintiff  and  defendant)  be  gone  into 
and  examined  in  detail,  at  length  both  on  direct  and  cross- 
examination. 

That  the  trial  of  this  case  cannot  possibly  be  had  in  two  hours, 
and  that  deponent  verily  believes  said  trial  will  occupy  (a  half 
day)  at  least. 

(WILLIAM  FRENCH.) 

Sworn  to  before  me,  this  T 

(2Uh)  day  of  (September,  1916.)  J 

(H.  L.  SMITH,) 

Notary  Public, 

(New  York)  County,  No.  (189.) 

In  general  the  aflSdavit  should  set  forth : 

The  nature  of  the  defense,  length  of  time  the  transactions 
covered,  number  of  witnesses,  showing  what  may  be  proved  by 
them,  probable  duration  of  testimony,  any  peculiarity  of  wit- 
nesses that  will  cause  reasonable  delay,  as  need  of  interpreter, 
deafness,  old  age;  and  if  boolcs  or  lengthy  documents  are  to  be 
used,  it  may  be  well  to  set  that  forth ;  use  of  experts,  etc. 


PREFERENCES 


The  sections  of  the  Code  and  Kules  specifying  cases  in  which 
a  preference  may  be  had  are  as  follows: 

§§  7S&  to  793,  Code. 

Rule  36,  G.  E.  P. 

Rules  III  and  VI,  Trial  Term  Rules,  New  York  County. 

Rules  XI  and  XII,  Special  Term  Rules,  New  York  County. 

Rule  III,  Trial  and  Special  Term  Rules,  Bronx  County. 

Rule  XI,  Special  Term  Rules,  Kings  County. 

Rule  VI,  Special  Rules  Supreme  Court,  Erie  County. 

Rules  Supreme  Court  —  7th  Judicial  District. 

Rules  II  and  III,  City  Court  of  the  City  of  New  York. 

Outside  of  New  York,  Bronx,  Kings,  Queens  and  Erie 
Counties  and  the  Seventh  Judicial  District,  the  procedure  to 
obtain  a  preference  is  substantially  as  follows : 

1.  Where  facts  warranting  preference  appear  in  the  pleadings 
or  other  papers  on  which  case  is  to  be  tried,  no  order  is  required, 
but  a  claim  for  preference  may  be  set  forth  in  the  note  of  issue 
and  the  clerk  will  act  thereon. 

2.  Otherwise  an  order  for  preference  should  be  obtained  upon 
affidavits  before  service  of  notice  of  trial  and  a  copy  of  such  order 
should  be  served  with  or  before  the  notice  of  trial  on  opposite  party 
and  on  the  clerk  with  note  of  issue. 

The  practice  in  the  Counties  of  New  York,  Bronx,  Kings, 
Queens  and  Erie,  and  in  the  Seventh  Judicial  District,  and  in 
the  City  Court  of  the  City  of  New  York  is  different  from  the 
rest  of  the  State. 

In  these  Counties  no  action  or  special  proceeding  can  be  placed 
as  a  preferred  cause  on  the  Calendar  of  a  circuit  or  Trial  Term 
or  Special  Term,  except  where  the  part;^  desiring  the  preference 
serves  on  the  opposite  party  with  his  notice  of  trial,  or  within 
fourteen  days  before  the  commencement  of  the  term  for  which 
the  case  is  noticed,  a  notice  that  an  application  will  be  made  for 
leave  to  move  the  same  as  a  preferred  cause. 

Where  the  right  to  a  preference  depends  on  extrinsic  facts,  the 
notice  must  be  accompanied  by  an  affidavit  showing  such  facts. 

Independent  of  the  rules  of  procedure,  every  court  has  inherent 
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power  to  grant  preferences  on  its  own  calendar.  The  right  to  a 
preference  in  an  action  where  an  order  of  arrest,  or  the  property 
of  the  defendant  attached,  has  been  granted  inures  to  both  parties, 
as  does  that  of  an  executor,  administrator  or  trustee.  The 
Sheriff's  right  to  a  preference  does  not  entitle  the  defendant  to 
a  preference. 

It  is  only  those  actions  which-  an  executor,  or  administrator 
brings  in  his  representative  capacity  which  are  entitled  to  any 
preference;  and,  where  another  person  is  joined  with  him,  there 
is  no  right  of  preference.  To  obtain  a  preference  because  the 
right  of  dower  is  involved,  it  must  appear  that  the  widow  is 
dependent  on  such  dower  for  support. 

An  action  is  entitled  to  a  preference  as  being  for  the  construc- 
tion of  a  will  only  where  it  is  directly  for  that  purpose.  A  right 
of  preference  is  waived  by  joining  causes  of  action  as  to  which 
there  is  no  such  right. 

Where  both  parties  notice  the  action  for  trial  without  claiming 
a  preference,  the  right  is  waived.  Where  a  preference  is  lost 
by  failure  to  claim  it,  it  cannot  be  regained  by  serving  an 
amended  pleading. 

The  judge  has  exclusive  power  to  correct  the  calendar.  An 
order  granting  a  preference  may  be  vacated  by  the  judge  holding 
the  Trial  Term. 

New  York  County  —  Teial  Teem  Calendaes 

In  ISTew  York  County,  a  party  desiring  a  preference  under  the 
Code  must  serve  on  the  opposite  party  with  the  notice  of  trial,  or 
within  the  time  for  serving  such  notice  of  trial,  a  notice  that 
an  application  will  be  made  at  Trial  Term,  Part  II,  at  the  open- 
ing of  the  Term  for  which  the  cause  is  noticed  for  trial,  for  leave 
to  move  the  same  as  a  preferred  cause.  In  the  City  Court  of  the 
City  of  ISTew  York,  this  motion  is  made  at  Trial  Term,  Part  I. 

The  Justices  holding  Trial  Terms,  Part  III  and  Part  XIV,  in 
charge  of  Calendars  Wo.  1  and  No.  2,  may  on  application  of 
any  party  to  a  cause,  brought  by  or  against  a  receiver  of  a 
corporation  direct  a  preference  and  place  the  case  upon  the  Day 
Calendar,  although  no  such  notice  of  application  for  a  preference 
has  been  served  with  the  notice  of  trial.  This  application  to 
Part  III  or  XIV  must  be  made  on  five  days'  notice.  Where  the 
right  to  a  preference  applied  for  to  Trial  Term  Part  II  depends 
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upon  facts  which  do  not  appear  in  the  pleadings  or  other  papers 
upon  which  the  case  is  to  be  tried,  the  notice  must  be  accom- 
panied by  an  affidavit  showing  such  facts. 

In  any  court,  the  application  is  directed  to  the  discretion  of 
the  Court  notwithstanding  the  mandatory  language  of  §  793, 
Code,  (Binglander  v.  Star  Co.,  98  App.  Div.  101,  aff'd  181 
N.  Y.  531.) 


FOKM  No.  265 

Separate  Notice  of  Claim  for  Preference  (to  be  Served  With  Notice 

of  Trial) 

SUPEEME    COURT, 
(New  York)  County. 


(THE  GARVILLE  BANE,) 

Plaintiff, 
against 

{THE  STEEL  TOOL  COMPANY,) 

Defendant. 


No.  (5696)  on  General 
Calendar  ~So.  (1). 


Sir: 

PLEASE  TAKE  NOTICE,  that  the  (plaintijf)  intends  to 
move  this  case  for  trial  at  the  (October)  term  of  this  Court  for 
which  term  this  cause  is  noticed  for  trial  and  that  (pursuant  to 
Rule  III  of  the  Supreane  Court  Trial  Term  Rules,  New  York 
County)  upon  the  pleadings  herein,  we  shall  move  this  Court 
at  Trial  Term,  (Part  II,  thereof,)  to  be  held  at  the  (County 
Court  House,  Borough  of  Manhattan,  City  of  New  York,)  on  the 
(2nd)  day  of  (October,  1916,)  at  (10:00)  a.  m.^  or  as  soon  there- 
after as  counsel  can  be  heard  for  an  order  granting  this  cause, 
No.  (5696,)  on  the  General  Calendar  (No.  1,)  a  preference  (and 
placing  same  upvn  an  appropriate  Day  Calendar  for  a  day  cer- 
tain during  said  term  for  trial)  upon  the  ground  (that  this  cause 
is  an  action  for  libel,)  and  is  one  of  the  cases  mentioned  in 
subdiv.   (11,)   §  791,  of  the  'Code  of  Civil  Procedure,   and  for 
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such  other  and  further  relief  as  to  the  Court  may  seem  just  ajid 
proper. 

Dated,  {New  York,  September  16,  1916.) 
Yours,  etc., 

{GRANT  &  SMITH,) 

Attorneys  for  {Plaintijf,) 
Office  &  P.  0.  Address, 

(40  Broad  Street,) 
*  {Borough  of  Manhattan,) 

{New  York  City.) 
To 

Messrs.  {MOORE  &  JAMES,) 

Attorneys  for  {Defendant,) 
(290  Broadway,) 
{New  York  City.) 


FORM  Wo.  266 

Notice  of  Claim  of  Preference  and  Notice  of  Trial  Combined 

SUPREME    COUET, 
{New  York)  County. 


{MARY   LAMB,    as   administratrix   of 

the    goods,    chattels    and    credits    of 

BERT  LAMB,  deceased,)  „     f.r,i^n\      ^         i 

pi  •  ^-ff       ^^-No.  (5690)  onG-eneral 


{STEEL  DOOR  COMPANY,) 
Defendant. 


Calendar  No.   (1). 


Sirs: 

PLEASE  TAKE  ITOTICE,  that  the  issues  of  fact  in  this 
action  will  be  brought  to  trial  and  an  inquest  taken  herein  at  a 
Trial  Term  of  this  Court,  appointed  to  be  held  in  and  for  the 
County  of  {New  York,)  at  {the  County  Court  House,  Borough 
of  Manhattan,  City  of  New  York,)  on  the  {2nd)  day  of  {October, 
1916,)  at  (10:00)  o'clock  in  the  forenoon  of  that  day,  or  as 
soon  thereafter  as  counsel  can  be  heard. 
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ALSO  PLEASE  TAKE  NOTICE,  that  an  application  will 
be  made  pursuant  to  subdivision  (5)  of  §  T91  of  the  Code  of 
Civil  Procedure,  {and  Rule  III  of  the  Supreme  Cov/rt  Trial 
Term  Rules,  New  Yorh  County)  at  a  Trial  Term,  {Part  II)  of 
this  court,  to  be  held  at  (the  County  Court  House,  Borough  of 
Manhattan,  New  Yorh  City,)  on  the  (2c?)  day  of  (October,  1916,) 
at  the  opening  of  court  on  that  day  or  as  soon  thereafter  as  coun- 
sel can  be  heard,  for  an  order  granting  this  cause  a  preference 
(ami  placing  same  upon  an  appropriate  Day  Calendar  for  a  day 
certain  during  said  term  for  trial,)  upon  the  ground  that  (th& 
sole  plaintiff  is  suing  as  an  administratrix.) 

Dated,  (New  Yorh,  September  16,  1916.) 
Tours,  etc., 

(GRANT  &  SMITH,) 

Attorneys  for  (Plaintiff,) 
Office  &  P.  0.  Address, 

(40  Broad  Street,) 
(Borough  of  Manhattan,) 

(New  Yorh  City.) 
To 
Messrs.  (MOORE  &  JAMES,)    . 

Attorneys  for  (Defendant,) 
(290  Broadway,) 
(New  Yorh  City.) 
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FORM  No.  267 
Notice  of  Trial  and  Notice  of  Preference  Combined* 

SUPREME  COURT, 

{New  York)  County. 


{JONATHAN  HAR0I8,) 

Plaintiff, 
against 

{EL8A  WILLIAMS,) 

Defendant. 


No.   (5500)  on  General 
Calendar  ISTo.   (2). 


Sirs: 

PLEASE  TAE:E  ISrOTICE  that  the  issues  of  fact  in  this 
action  will  be  brought  to  trial,  and  an  inquest  taken  herein  at  a 
Trial  Term  of  this  Court,  appointed  to  be  held  in  and  for  the 
County  of  (New  YorTc,)  at  the  County  Court  House,  {Borough 
of  Manhattan,  City  of  New  YorTc,)  on  the  (2^)  day  of  {October, 
1916,)  at  (10:00)  o'clock  of  the  forenoon  of  that  day,  or  as  soon 
thereafter  as  counsel  can  be  heard. 

ALSO  PLEASE  TAKE  ISTOTICE  that  the  plaintiff  intends 
to  move  this  cause  for  trial  at  said  term  and  pursuant  to  sub- 
division (10)  of  §  791  of  the  Code,  {and  Rule  III,  Supreme 
Court  Trial  Term  Rules,  New  York  County,)  and  upon  the 
pleadings  herein,  and  the  annexed  affidavit  of  (Edward  Jarvis,) 
verified  the  (IQth)  day  of  (September,  1916,)  an  application  will 
be  made  to  this  Court  at  Trial  Term,  (Part  II  thereof,)  to  be 
held  at  the  (County  Court  House,  Borough  of  Manhattan,  City 
of  New  York,)  on  the  (2nJ)  day  of  (October,  1916)  at  (10:00) 
o'clock  of  the  forenoon  of  that  day,  or  as  soon  thereafter  as 
counsel  can  be  heard  for  an  order  granting  this  cause  a  preference 
(and  placing  same  upon  am,  appropriate  Day  Calendar  for  a  day 

*  If  either  the  defendant  be  imprisoned  under  an  order  of  arrest,  or  the 
property  of  defendant  is  held  under  an  attachment  the  trial  may  be  pre- 
ferred. Either  plaintiff  or  defendant  can  make  the  motion,  but  neither  party 
if  defendant  is  out  on  bail.     (Rwle  36,  G.  R.  P.) 


Peeferekces  605 


Affidavit 


certain  during  said  term  for  trial,)  on  tibe  grounds  that  the  (goods 
of  the  defendant  herein  have  been  attached). 
Dated,  (Neiu  York,  September  16,  1916.) 
Yonrs,  etc., 

(JARVIS  &  8MITHEBS,) 

Attorneys  for  (Plaintiff,) 

(35  Liberty  Street,) 
(New  York  City.) 
To 

Messrs.  (HOWS  &  HANSON,) 

Attorneys  for  (Defendant,) 
(291  Broadway,) 
(New   York   City.) 


FORM  No.  268 
Affidavit  for  Preference  * 


SUPKEME   COURT, 
(New  York)  County. 


(FRANK  WILSON,) 
Guardian  ad  litem  of 
BESSIE  DANIELS,  an  Infant,) 

Plaintiff, 
against 

(JAMES  ELWELL  COMPANY,) 

Defendant. 


No.  5575  on  General 
Cal.  No.  2. 


STATE  OF  NEW  YORK,  , 

yss  ' 
County  of  (Neiu  York), 

(Frank  Wilson.,)  being  duly  sworn,  says:  I  am  the  plaintiff 
above  named  (and  the  guardian  ad  litem  of  Bessie  Daniels,  the 
plaintiff,)  and  am  familiar  with  the  above-entitled  action.  It  is 
brought  to  recover  the  sum  (of  $2,463.95,  the  amount  of  a  cer- 
tain draft  drawn  by  Fred  Bam  &  Company  at  London,  England, 
on  the  9th  day  of  January,  1916,  on,  the  Hanover  National  Bank 

*  See  notice  of  Trial  and  Claim  of  Preference,  p.  608. 


606  Peeferences 

AfSdavit 


af  the  City  of  New  York,  in  favor  of  said  Bessie  Daniels,  and 
converted  by  the  defendant  to  its  own  use.)  This  action  was  com- 
menced by  the  service  of  the  summons  and  complaint  herein  on 
the  {^Zrd)  day  of  {March,  1916.)  Thereafter  and  on  or  about 
the  {2nd)  day  of  {May,  1916,)  the  defendant  served  its  answer 
herein,  appearing  by  Messrs.  {Eeenan  &  Moore).  This  action  is 
{an  action  for  conversion  in  which  an  infant  is  sole  plaintijf) . 
and  is  entitled  to  a  preference  pursuant  to  §  791,  subdivision  (5,) 
of  the  Code.  Deponent  further  says  {that  the  draft  converted 
was  purchased  of  said  Barn  &  Company  with  the  funds  of  the 
infant  herein,  said  funds  being  the  share  of  said  infant  in  its 
father's  estate  and  the  only  means  of  support  which  said  infant 
has.  That  said  Bessie  Daniels,  as  appears  by  the  affidavit  of 
Brander  Masson  hereto  attached,  has  for  several  months  been  in 
a  critical  state  of  health  which  requires  that  for  the  restoration 
of  her  health  she  he  removed  and  remain  indefinitely  in  a  warmer 
and  drier  climate.)  Deponent  further  says  {that  said  infant  has 
no  means  out  of  which  the  expense  of  such  a  trip  may  he  defrayed 
other  than  the  draft  herein  sued  on) . 

WHEREFORE,  deponent  asks  that  this  cause  be  granted  a 
preference,  and  that  {it  be  placed  on  an  appropriate  Day  Calen- 
dar for  a  day  certain  during  the  October  term  for  trial). 

{PRANK  WILSON.) 

Sworn  to  before  me,  this 
{16th)  day  of  {September,  1916.) 


{RALPH  BRILL,) 

Notary  Public, 

{Neiv  York)  County. 
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Order  Granting  — ■  To  Accompany  Notice  of  Trial 

FORM  No.  269 

Order  of  Preference 
At  a  Special  Term  of  the  New  York  Supreme  Court, 
held  in  and  for  the  County  of  (Rensselaer)   at 
the  County  Court  House,  in  the  (City  of  Troy,) 
on  the  (2nd)  day  of  (October,  1916.) 
Present  : 

Hon.  (W.  0.  HOWARD,) 

Justice. 


(GARVILLE  BANK,  Limited,) 

Plaintiff, 
against 

(THE  STEEL  TOOL  COMPANY,) 

Defendant. 


J 


The  plaintiff  having  made  a  motion  to  place  this  cause  upon  the 

calendar  of  the  court  for  the  trial  of  preferred  causes  pursuant  to 

i  subdivision  (10)  of  §  791  of  the  Code  of  Civil  Procedure,  and  the 

r  said  motion  having  duly  come  on  to  be  heard,  and  after  reading 

=  and  filing  the  pleadings  herein,  in  support  of  said  motion,  and 

there  being  no  opposition  thereto,  it  is  on  motion  of  (Grant  & 

Smith,)  attorneys  for  the  plaintiff, 

ORDEKED,  that  the  said  motion  be  and  the  same  hereby  is 
granted,  and  the  above-entitled  action  be  and  the  same  hereby  is 
given  a  preference  over  all  non-preferred  causes  noticed  for  the 
{November)   term. 

Enter, 

(W.  0-  H.) 

J.  S.  C. 
20 
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Preference  Ovex  Issues  of  Prior  Terms 

FORM  No.  270 
Notice  of  Trial  and  Notice  of  Preference  Combined 

SUPREME  COURT, 
{New  York)  County. 

(FRANK  WILSON,  Guardian  ad  litem 
of  BE S SIS  DANIELS,) 

Plaintiff, 
agains-t 

(JAMES  ELWELL  COMPANY,) 

Defendant. 


No.     5575    on 

■     General  Cal. 

Ifo.  (2.) 


Sirs: 

PLEASE  TAKE  NOTICE,  that  the  issues  of  fact  in  this 
action  will  'he  brought  to  trial  and  an  inquest  taken  herein  at  a 
trial  term  of  this  Court  appointed  to  be  held  in  and  for  the 
County  of  (New  York,)  at  the  County  Court  House,  (Borough 
of  Manhattan,  City  of  New  York,)  on  the  (2«J)  day  of  (October, 
1916,)  at  10:00  o'clock  in  the  forenoon  of  that  day  or  as  soon 
thereafte'T  as  counsel  can  be  heard. 

ALSO  PLEASE  TAKE  NOTICE,  that  the  (pkdniiff) 
intends  to  move  this  cause  for  trial  at  said  Term  and  pursuant 
to  subdivision  (5)  of  §  791  of  the  Code  (and  Rule  III,  Supreme 
Court  Trial  Term  Rules,  New  York  County,)  and  that  upon 
the  pleadings  herein  and  upon  the  affidavits  of  *  (Frank  Wilson,) 
verified  the  (IQth)  day  of  (September,  1916,)  (and  on  the 
affidavit  of  Brander  Masson,  verified  the  same  day,)  we  shall 
move  this  Court  at  a  Trial  Term,  (Part  II)  thereof,  to  be  held 
at  (the  County  Court  House,  Borough  of  Manhattam,,  City  of 
New  York,)  on  the  (2nd)  day  of  (October,  1916,)  at  (10:00) 
o'clock  in  the  forenoon  of  that  day,  -or  as  soon  thereafter  as  counsel 
can  be  heard,  for  an  order  granting  this  cause,  No.  (5575)  on 
General  Calendar  No.  (2),  a  preference,  (and  placing  same  upon 
cm  appropriate  Day  Calendar  for  a  day  certain  during  said  term 
for  trial,)  on  the  ground  that  (the  sole  plaintiff  is  an  infant)  and 

*  See   p.   605 
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Affidavit 

for  such  other  and  further  relief  as  to  this  Court  may  seem  just 
and  proper. 

Dated,  {New  York,  September  16,  1916.) 

Yours,  etc., 

(CONKLING  &  COX,) 

Attorneys  for  (Plaintiff,) 

(25  Broad  Street,) 
(New  York  City.}, 
To 

Messrs.  {KEEN AN  &  MOORE,) 

Attorneys  for  {Defendant,) 
(32  Liberty  Street,) 
{New  York  City.) 


FORM  No.  271 

Affidavit  to  Obtain  Preference  Under  Rule  36,  G.  R.  P. 

SUPEEME  COUKT, 
{New  York)  County. 


(JONATHAN  HARGIS,) 

Plaintiif, 
against 

(ELS A  WILLIAMS,) 

Defendant. 


J 

STATE  OF  NEW  YOKK,  \ 
County  of  (New  York),      r*'  ■ 

(EDWARD  JARVI8,)  being  duly  sworn,  says:  that  he  is  an 
attorney  and  counsellor  at  law,  and  one  of  the  members  of  the  firm 
of  (Jarvis  &  Srmthers,)  attorneys  for  the  plaintiff  in  the  above 
entitled  action.  That  this  action  was  brought  on  or  about  the 
(ISth)  day  of  (April,  1916,)  by  service  of  a  summons  and  veri- 
fied complaint  on  the  defendant.  That  on  or  about  the  {28th)  of 
(April,  1916,)    and  before  the  defendant  had  appeared  in  the 


610  Peefebenoe  —  Over  Issues  of  Prior  Terms 

Affidavit 

action,  or  answered  an  attachment  issued  out  of  this  Court,  and 
on  or  about  the  (28th)  of  (April,  1916,)  the  sheriff  of  the  county 
of  (New  York)  levied  upon  certain  property  of  the  defendant  in 
the  State  and  county  of  (New  Yorh,)  and  said  property  is  still 
held  under  attachment.  The  answer  was  served  on  or  about  the 
(Mh)  day  of  (Jwne,  1916,)  and  an  amended  answer  on  or  about 
the  (Uh)  day  of  (July,  1916.) 

Deponent  further  days,  that  the  action  was  brought  to  recover 
of  the  defendant  the  sum  of  ($918.91,)  for  (work,  labor  and  ser- 
vices ■performed  and  rendered  for  defendant  by  the  plaintiff,  and 
for  materials  and  supplies  delivered  by  the  latter  to  the  former.) 

Deponent,  therefore,  respectfully  asks  that  this  cause  be 
granted  a  preference  and  (placed  upon  an  appropriate  Day 
Calendar  for  a  day  certain  during  the  October  term  for  trial,) 
pursuant  to  Eule  36  of  the  General  Eules  of  Practice,  (and  Rule 
III  of  the  Trial  Term  Rules  of  this  Court.) 

(EDWARD  JARVI8.) 

Sworn  to  before  me,  this  1 

(lli!/0  day  of  (September,  1916.)  J 

(WILLIAM  FAUN,) 
Notary  Public, 

(New  York)  County. 


DEFAULTS 


DEFAULTS  ARE  DANGEROUS  AND  SERIOUS 

"  The  taking  of  an  inquest,  and  the  entering  o£  judgment 
thereon,  are  not  mere  idle  ceremonies  to  be  brushed  aside  for 
the  mere  a&king.  Parties  seeking  to  be  relieved  from  their 
defaults  must  show  a  reasonable,  excuse  for  their  neglect,  and 
must  establish  a  meritorious  cause  before  they  are  entitled  to  the 
favor  of  the  Court."  (Clews  v.  Peper,  112  App.  Div.  430,  First 
Department. ) 

"  Section  724  of  the  Code  permits  the  court  to  '  relieve  a  party 
from  a  judgment,  order  or  other  proceeding  taken  against  him 
through  his  mistake,  inadveTtence,  surprise  or  excusable  neglect.' 
This  is  very  far  short  of  allowing  the  opening  of  default  as  a 
matter  of  course,  as  some  seem  to  suppose.  Many  have  come  to 
think  that  the  worst  that  can  come  from  a  default  is  the  payment 
of  ten  dollars  to  open  it.  A  default  is  a  serious  matter.  The 
diligent  litigant  who  respects  the  rules  of  the  court  is  entitled 
to  protection  against  those  who  have  little  or  no  regard  for  such 
rules."     (Ironclad  Mfg.  Co.  v.  Steffen,  114  App.  Div.  792.) 


Where  a  default  is  taken  in  a  remote  county  of  the  State  and 

it  is  desired  to  bring  on  the  motion  to  open  the  default  and  stay 

further  proceedings,  any  Justice  of  the  Supreme  Coui't  can  sigii 

the  order  to  show  cause  irrespective  of  the  County  of  the  State 

in  which  the  motion  is  made  returnable.     In  this  connection,  see 

§  769,  Code,  et  seq, 

[611] 


012  Dismissal  —  Failure  To  Peosecute 

Notice  of.  Motion 

FORM  No.  272 
Notice  of  Motion  to  Dismiss  Complaint  for  Failure  to  Prosecute 

SUPEEME  COURT, 

{New  York)  County. 


(RALPH  MATTHEWS,) 

Plaintiff, 
against 

(HENRY  MAXON,) 

Defendant. 


Sir: 

PLEASE  TAKE  NOTICE,  that  upon  the  affidavit  of  (Benjor 
min  H.  Davidson,)  verified  the  (12i/t)  day  of  (November,  1916,) 
and  on  the  pleadings  and  other  proceedings  had  herein,  the  under- 
signed will  move  this  Court  at  a  Special  Term,  (Part  I,)  to  be 
held  at  the  County  Court  House,  in  the  (Borough  of  Manhattan, 
City  of  New  York,)  on  the  (2Qth)  day  of  (November,  1916,)  at 
10 :30  o'clock  in  the  forenoon  of  that  day  or  as  soon  thereafter  as 
counsel  can  he  heard,  for  an  order  directing  that  this  action  be 
dismissed  v?ith  costs,  for  the  plaintiff's  unreasonable  neglect  to 
proceed  therein  against  said  defendant,  and  for  such  other  and 
further  relief  as  may  be  just,  v?ith  costs  of  this  motion  and 
action. 

Dated,  (November  12,  1916.) 
Yours,  etc., 

(RUDD  &  DAVIDSON,) 

Attorneys  for  Defendant, 
(No.  120  Broadway,) 
(Borough  of  Manhattan,) 

(New  York  City.) 
To 

(L.  H.  CHARLES,)  Esq., 
Attorney  for  Plaintiff, 
(270  Broadway,) 

(Borough  of  Manhattan,) 
(New  York  City.) 


Dismissal  —  Failure  To  Prosecute 


Affidavit  on  Motion 


FORSI  No.  273 

Affidavit  on  Motion  to  Dismiss  Complaint  for  Want  of  Prosecution 

SUPKEME  COURT, 
{New  York)  County. 


{RALPH  MATTHEWS,) 

Plaintiff, 
against 

{HENBY  MAXON,) 

Defendant. 


STATE  OF  XEW  YORK,  "I 

County  of  (iV'ew  For^-);        J 

{BENJAMIN  H.  DAVIDSON,)  being  duly  sworn,  says:  I 
am  one  of  attorneys  for  tlie  defendant  herein.  This  action  is 
triable  by  jury  and  issue  was  joined  herein  on  {January  27th, 
1915.)  Said  action  has  never  been  placed  upon  the  trial  term 
calendar  of  this  Court,  and  plaintiff  has  failed  to  bring  the  same 
to  trial  according  to  the  course  and  practice  of  this  Court.  Issues 
of  a  later  date,  to  wit:  as  late  as  {March  1st,  1915,)  have  been 
reached  in  their  regular  order  upon  said  calendar  and  disposed  of. 

{BENJAMIN  H.  DAVIDSON.) 

Sworn  to  before  me,  this  1 

{12th)  day  of  {November,  1916.)  J 
{H.  S.  NATHAN,) 

Notary  Public," 

{New  York)  County,  No.  (68). 


61'1:  Dismissal  —  ^'ailube  To  Prosecute 

Order 

FORM  No.  274 

Order  Dismissing  Complaint  for  Want  of  Prosecution 

At  a  Special  Term,  (Part  I,)  of  the  Supreme  Court 
of  the  State  of  JSTew  York,  held  in  and  for  the 
County  of  (New  York,)  in  the  County  Court 
House  in  said  County  on  the  (20i!/i)  day  of 
(November,  1916.) 

Present  : 

Hon.  (GEORGE  V.  MULLAN,) 

Justice. 


(RALPH  MATTHEWS,) 

Plaintiff, 
against 

(HENRY  MAXON,) 

Defendant. 


On  reading  and  filing  the  affidavit  of  (Benjamin  H.  David- 
son,) and  on  the  pleadings  and  proceedings  had  herein  and  after 
hearing  (Benjamin  H.  Davidson,)  of  counsel  for  the  defendant, 
in  support  of  the  motion  and  (Louis  H.  diaries,)  Esq.,  of  counsel 
for  plaintiff,  in  opposition  thereto,  and  after  due  deliberation 
being  had  thereon, 

XOW,  on  motion  of  (Rudd  &  Davidson,)  attorneys  for  the 
defendant,  it  is 

OEDEKED  that  the  motion  of  the  defendant  be  and  hereby 
is  in  all  respects  granted,  (with  $10  costs,)  and  that  the  plaintiff's 
complaint  herein  be  and  ^the  same  hereby  is  dismissed  for  want  of 
prosecution,  and  that  defendant  have  judgment  accordingly  with 
costs. 

Enter, 

(G.   V.  M.) 

J.  S.  C. 


Default  In  Pleading  615 

Order  Opening  and  Setting  Aside  Judgment 

FORM  No.  275 

Order  Opening  Default  and  Setting  Aside  Judgment  Entered  Thereon 
—  Default  in  Pleading 

At  a  Special  Term,  (Part  I,)  of  the  Supreme  Court, 
iield  in  and  for  the  County  of  (New  York.)  at 
the  County  Court  Plouse  in  (the  Borough  of 
Manhattwn,  City  of  New  York,)  on  the  (ISth) 
day  of  (May,  1916.) 
Present : 

Hon.  (JOHN  FORD,) 

Justice. 


(FRANK  VERNON,) 

Plaintiff, 
against 

(THOMAS  PARSONS,) 

Defendant. 


A  judgment  having  heretofore  been  entered  in  this  action  on 
the  (7th)  day  of  (May,  1916,)  in  favor  of  the  plaintiff  and 
against  the  defendant  by  default  for  want  of  an  answer,  and  a 
motion  having  been  made  by  the  defendant  to  open  said  default 
and  set  aside  said  judgment,  and  said  motion  having  duly  come  on 
to  be  heard,  now,  on  reading  and  filing  the  order  to  show  cause, 
dated  (May  9,  1916,)  and  the  aiSdavit  of  (Thomas  Parsons.) 
verified  the  (9th)  day  of  (Ma/y,  1916,)  and  the  proposed  verified 
answer  of  the  defendant  herein  in  support  of  said  motion,  and 
the  afiidavit  of  (William  Cohen,)  verified  the  (12th  day  of 
(May,  1916,)  in  opposition  thereto,  and  after  hearing  Mr.  (Ralph 
Carson,)  of  counsel  for  the  plaintiff  in  support  of  said  motion, 
and  Mr.  (William  Cohen,)  of  counsel  for  the  defendant  in  oppo- 
sition thereto,  and  due  deliberation  having  been  had,  it  is,  on 
motion  of  (Ralph  Carson,,)  attorney  for  the  defendant, 

OEDERED,  that  upon  payment  by  the  defendant  to  plaintiff's 
attorney  of  ($25)  costs,  said  motion  be  and  the  same  hereby  is  in 
all  respects  granted,  and  the  default  of  the  defendant,  (Thomas 
Parsons,)  in  failing  to  serve  an  answer  herein  be  opened,  and  it  is 
further 


616  Default  In  Pleading 

Opening  —  Order  to  Show  Cause 

ORDERED,  that  the  judgment  heretofore  entered  on  the  (7i/i ) 
day  of  {May,  1916,)  in  favor  of  the  plaintiff  and  against  the 
defendant  for  the  sum  of  ($797.60,)  be,  and  the  same  hereby  is 
vacated  and  set  aside;  and  it  is  further 

ORDERED,  that  the  defendant,  (Thomas  Parsons,)  within 
(ten)  days  after  the  service  of  a  copy  of  this  order  with  a  notice 
of  entry,  comply  with  the  terms  of  this  order,  serve  upon  the 
plaintiff's  attorney  a  copy  of  his  answer  herein,  and  in  default 
thereof  that  said  judgment  continue  in  full  force  and  effect. 

Enter, 
(/.  F.,.) 
J.  S.  C. 


FORM  No.  276 
Order  to  Show  Cause  —  Motion  to  Open  Default 

SUPREME  COURT, 

(New  York)  County. 

(FRANK  VERNON,) 

Plaintiff, 
against 

(THOMAS  PARSONS,) 

Defendant. 


Upon  the  annexed  affidavit  of  (Thomas  Parsons,)  sworn  to  the 
(10th)  day  of  (May,  1916,)  and  the  proposed  verified  answer  of 
(Thomas  Parsons,)  the  defendant  above  named,  and  on  atl  the  pro- 
ceedings had  herein,  let  the  plaintiff  or  his  attorney  show  cause 
before  the  justice  of  this  Court,  sitting  at  Special  Term,  (Part  I, 
thereof,)  to  be  held  at  the  County  Court  House  in  the  (Borough  of 
Manhattan,  City  of  New  York,)  on  the  (Idth)  day  of  (May, 
1916,)  at  the  opening  of  Court  on  that  day,  or  as  soon  thereafter  as 
counsel  can  be  heard,  why  an  order  should  not  be  made,  opening 
the  default  of  the  defendant  and  setting  aside  the  judgment 
entered  herein  in  favor  of  the  plaintiff  and  against  the  defendant 
on  the  (6^/))  day  of  (May,  1916,)  and  why  leave  should  not  be 
granted  to  the  defendant  to  serve  an  answer  herein,  and  why 


Default  In  Pleading  017 

Opening  —  Affidavit 

such  other  and  further  relief  should  not  be  granted  tis  may  be 
just  in  the  premises. 

Pending  the  hearing  and  determination  of  this  motion  and 
the  entry  of  order  thereon,  let  all  proceedings  on  the  part  of  the 
plaintiff,  his  attorneys  and  agents  and  the  sheriff  of  the  county 
of  {New  York,)  for  the  enforcement  of  the  said  judgment,  be 
stayed,  and  sufficient  cause  therefor  to  me  appearing,  let  service 
of  a  copy  of  this  order,  together  with  the  annexed  affidavit  and 
proposed  verified  answer  on  the  plaintiff's  attorney  on  or  before 
{May  11,  1916,)  be  sufficient. 

Dated,  {New  York,  May  10,  1916.) 

{JOHN  W.  GOFF,) 

Justice  Supreme  Court. 


FORM  No.  277 
Motion  to  Open  Default — Affidavit 

SUPEEME  COURT, 

{Neiu  York)  County. 

{FRANK  VERNON,) 

Plaintiff, 
against 

{THOMAS  PARSONS.) 

Defendant. 

STATE  OF  ?«;  EW  YORK,  1 

County  of  {New  York),       J 

{THOMAS  PARSONS,)  being  duly  sworn,  says  that  he  is  the 
defendant  in  the  above-entitled  action ;  that  the  summons  and  veri- 
fied complaint  herein  were  served  on  him  on  the  {20th)  day  of 
{April,  1916;)  that  on  the  (22<Z)day  of  {April,  1916,)  depon- 
ent {was  notified  by  telegraph  that  the  warehouse  of  Calhoun. 
Parsons  &  Company,  in  the  City  of  Chicago,  of  which  firm 
deponent  is  a  memher,  had  been  destroyed  hy  fire,  and  that  /?/.? 
presence  was  imperatively  needed  to  look  after  the  interests  of 
said  firm  in  connection  with  the  adjustment  and  settlement  op 
said  loss)  and  that  deponent  {left  for  the  City  of  Chicago  on  the 
2Zd  day  of  April  and  was  compelled  to  remain  in  said  city  until 


618  Default  i^^  Pleading 

Motion  to  Open  —  Affidavit 

the  8th  day  of  May,  1916,  for  the  purpose  of  securing  a/ii  ad- 
justment and  settlement  of  the  said  loss)  and  that,  by  reason  of 
these  facts  and  through  inadvertence,  he  neglected  to  place  the 
summons  and  complaint  which  had  been  served  on  him  in  the 
hands  of  his  attorney  until  the  {9th)  day  of  (May,  1916,)  which 
day,  as  he  is  advised  by  his  said  attorney,  was  later  than  the 
twenty  days  within  which  deponent  was  required  by  law  to  serve 
his  answer. 

Deponent  further  says  that  he  has  fully  and  fairly  stated  the 
facts  of  the  case  to  (Ralph  Carson,)  his  counsel  herein,  who  has 
an  office  at  (2  Rector  Street,  Borough  of  Manhattan,  City  of 
Neiv  York,)  and  that  he  has  a  good  and  substantial  defense  thereto 
upon  the  merits,  as  he  is  advised  by  his  said  counsel  after  such 
statement  and  verily  believes.* 

Deponent  further  says  that  this  action  is  brought  to  (recover 
the  sum  of  $780,  alleged  to  he  due  to  the  plaintiff  from  the  de- 
fendant as  a  halance  'upon  account  for  goods  sold  and  delivered 
and  services  rendered  at  the  special  instance  and  request  of 
defendant,)  but  that  deponent  has  a  complete  defense  to  said 
alleged  claim,  as  he  is  advised,  (in  a  written  accord  and  satisfac- 
tion had  between  the  parties,)  as  more  particularly  appears  by 
paragraphs  (///,  IV  and  V)  of  the  proposed  verified  answer  hereto 
attached ;  and  that  it  is  deponent's  intention  to  defend  this  action 
in  good  faith. 

Deponent  therefore  asks'  that  his  default  for  want  of  an  answei 
be  opened  and  that  the  judgment  entered  against  him  in  favor  of 
the  plaintiff  on  the  (7th)  day  of  (May,  1916,)  be  vacated  and 
set  aside  and  that  he  be  granted  leave  to  serve  a  copy  of  the 
annexed  verified  answer  on  the  plaintiff's  attorney  within  (ten) 
days  of  an  entry  of  an  order  upon  this  application,  and  that  all 
proceedings  on  the  part  of  the  plaintiff  for  the  enforcement  of 
said  judgment  be  stayed  pending  the  hearing  and  determination 
of  this  application  and  the  entry  of  an  order  thereon,  and  for 
such  other  and  further  relief  as  may  be  just  in  the  premises. 

(THOMAS  PARSONS.) 

Sworn  to  before  me,  this 
(9th)  day  of  (May,  1916.) 

(FRANK  BENDER,) 

Notary  Public, 
(New  York)  County,  No.  (102.) 

*  Add  affidavit  by  counsel  showing  merits,  see  56  Misc.  612. 


Dismissal  of  Complaint  on  Default  619 

Motion  to  Open  —  Order  to  Show  Cause 

FORM  No.  278 

Order  to  Show  Cause  Why  Default  Should  Not  be  Opened  (Com- 
plaint Dismissed) 
SUPREME  COURT, 
{New  YorTc)  County. 


{SAMUEL  SARD,) 

Plaintiff, 
against 

{JOHN  CROSBY  et  «/.,) 

Defendant. 


J 

Upon  the  annexed  affidavit  of  {Henry  Foote)  sworn  to  the 
{17th)  day  of  {December,  1915,)  and  upon  the  pleadings  herein, 
and  all  other  papers  and  proceedings  had  in  this  action. 

Let  the  defendants  or  their  attorneys  show  cause  before  this 
court  at  Special  Term,  {Part  I)  thereof,  to  be  held  at  the  County 
Court  House,  in  the  {Borough  of  Manhattan,  City  of  New  Yorh,) 
on  the  {18th)  day  of  {December,  1915,)  at  10:30  o'clock  in  the 
forenoon  of  that  day,  or  as  soon  thereafter  as  counsel  can  be 
heard,  why  an  order  should  not  be  made  vacating  and  setting 
aside  the  dismissal  of  the  complaint  and  opening  the  default  of 
the  plaintiff  herein,  and  why  this  case  should  not  be  restored  to 
the  calendar  of  this  court  for  trial,  and  why  the  plaintiff  should 
not  have  such  other  and  further  relief  as  to  this  court  may  seem 
just  and  proper  in  the  premises. 

In  the  meantime,  and  until  the  hearing  and  final  determination 
of  this  motion  and  the  entry  of  an  order  thereon,  let  all  pro- 
ceedings on  the  part  of  the  defendants,  their  attorneys  and  agents 
and  the  sheriff  of  the  county  of  {New  York)  be  stayed. 

Reasons  appearing  therefor,  let  service  hereof  this  day  before 
(3  P.  M.)  be  deemed  sufficient. 

Dated,  {New  York,  December  14,  1915.) 

{EDWARD  R.  FINCH,) 

Justice  Supreme  Court. 


620  Dismissal  of  Complaint  on  Default 

Motion  to  Open  —  Aifidavit 

FORM  No.  279 

Affidavit  on  Motion  to  open  default  —  Complaint  dismissed 

SUPREME  COURT, 

{New  York)  County. 


{SAMUEL  SARD,) 
against 


Plaintiff. 


y 


(JOHN    CROSBY    and    JAMES 
BROWN,) 

Defendants. 

STATE  OF  NEW  YORK,       1 
City  and  County  of  (New  York,)  J 

(HENRY  FOOTS,)  being  duly  sworn,  deposes  and  says: 
I  am  managing  attorney  for  Messrs.   (Storms  &  Hoff,)  the 

attorneys  for  the  plaintiff  in  the  above-entitled  action. 

This  action  was  commenced  by  the  plaintiff  to  recover  of  the 

defendants  the  sum  of  ($9,734.66,)  for    *    *    * 

{Set  forth  nature  of  action.) 

After  the  defendants  served  their  answer  this  case  was  regularly 
placed  upon  the  calendar  of  this  court,  and  appeared  in  its  order 
on  the  Calendar  at  Trial  Term,  Part  (X)  of  this  court,  and  was 
on  such  Day  Calendar  of  Trial  Term,  Part  (A^,)  on  the  {12th 
and  l^th)  daj's  of  {December,  1915,)  and  on  several  days  prior 
to  that  time.  On  the  morning  of  the  {12th)  of  {December,  1915,) 
no  one  appearing  or  answering  on  behalf  of  the  plaintiff,  this  case 
was  marked  "  dismissed "  by  the  Justice  holding  Trial  Term, 
{Part  X.)  The  reason  why  no  one  appeared  to  answer  the 
Calendar  for  the  plaintiff  on  that  day  was  that  (7  ivas  under  the 
mistaken  impression  that  the  case  had  been  passeduntil  December 
Idth,  upon  an  affidavit  filed  by  me  upon  the  call  of  the  Calendar 
on  December  11th,  having  understood  the  Justice  holding  Part 
(X)  on  that  day  to  have  so  ruled.  I  have  since  learned  from  an 
rrnminaiion  of  the  Calendar  for  that  Part  on  December  11th  that 


Dismissal  of  Complaint  on  Default  G^l 

Motion  to  Open  —  Affidavit 

the  ruling  of  the  Trial  Justice  was  "  passed  for  the  day."  In  the 
mistaken  belief  that  the  case  would  not  appear  on  the  Calendar 
on  December  12th,  I  left  for  Albfvny,  N.  Y.,  in  the  afternoon  of 
December  11th  to  attend  a  hearing  before  the  Cities  Committee 
of  the  State  Senate  and  did  not  return  to  the  city  until  the  even- 
ing of  December  12th.) 

I  believe  that  this  action  has  been  brought  in  good  faith,  and 
that  plaintiff  desires  to  prosecute  the  same  in  good  faith.  The 
plaintiff  has  fully  and  fairly  stated  the  facts  of  this  case  to  me  and 
after  such  statement  I  verily  believe  that  plaintiff  has  a  good  and 
meritorious  cause  of  action  herein  and  have  so  advised  him. 

I  make  the  pleadings  in  this  case  part  of  this  affidavit,  and  beg 
leave  to  submit  the  same  upon  this  motion.  Up  to  the  present 
time  no  judgment  of  dismissal  has  been  entered,  and  I  ask  for  an 
order  vacating  and  setting  aside  said  dismissal  and  opening  the 
plaintiff's  default,  and  restoring  this  ease  to  Trial  Calendar,  No.'; 
(2)  of  this  court  of  cases  marked  "  Ready."  I  also  ask  for  a.n\ 
order  to  show  cause,  so  that  a  stay  of  proceedings  may  be  granted, 
that  this  motion  may  be  heard  before  the  entry  of  judgment,  or  the 
enforcement  of  any  judgment  which  may  be  entered. 

ISTo  previous  application  has  been  made  for  the  relief  herein 
asked. 

(HENRY  FOOTE.) 
Sworn  to  before  me,  this        1 
{11th)  day  of  {December,  1915.)/ 

{JAMES  TAYLOR,) 

{Commissioner  of  Deeds, 

New  York  City.) 
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FORM  No.  280 

Order  Opening  Default  (Where  Complaint  Dismissed) 

At  a  Special  Term  (Part  I)  of  the  Supreme  Court  of  'New 
York,  held  in  axi'd  for  the  County  of  (New  York)  at 
the  County  Court  House,  in  the  (Borough  of  Manhwt- 
tcm,  City  of  New  York,)  on  the  (Mth)  day  of  (De- 
cernber,  1916.) 
Peesent  : 

lion.  (JOHN  C.  CLARK,) 

Justice. 


(SAMUEL  SARD,) 

Plaintiff, 
against 

(JOHN  CROSBY  et  al.,) 

Defendants. 

The  plaintiff  herein  having  moved  this  court  by  an  order  to 
show  cause  granted  by  Hon.  (Bartoiv  S.  Weeks.)  Justice,  return- 
able (December  18,  1915,)  for  an  order  vacating  and  setting  aside 
the  dismissal  of  the  complaint,  and  opening  the  default  of  the 
plaintiff  herein,  and  restoring  this  case  to  the  calendar  of  this 
court  for  trial. 

^""ow,  on  reading  and  filing  said  order  to  show  cause,  dated 
(December  17,  1915,)  and  the  affidavit  of  (Henry  Foote,)  veri- 
fied (December  17,  1915,)  and  the  complaint  and  answer  herein 
in  support  of  said  motion,  and  on  reading  and  filing  the  affidavit 
of  (Edwin  Thomas.)  verified  (December  17,  1915,)  and  of  (John 
French,)  verified  (December  18,  1915,)  in  opposition  thereto, 
now  after  hearing  (Henry  A.  Foote,)  Esq.,  of  counsel  for  plain- 
tiff, in  support  of  said  motion,  and  (Edwin  Thomas,)  Esq.,  of 
counsel  for  defendants,  in  opposition  thereto,  and  due  deliber- 
ation having  been  had, 

On  motion  of  (White  &  Rice,)  attorneys  for  the  defendants, 
it  is 

OEDEEED,  that  upon  the  payment  of  (forty)  ($40)  dollars 
costs,  within  five  days  after  service  of  a  copy  of  this  order  with 
notice  of  entry,  said  motion  be  and  the  same  hereby  is  in  all 
respects  granted,  and  further 
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OEDERED,  that  the  default  taken  against  the  plaintiff  for 
failure  to  appear  upon  the  call  of  this  cause  for  trial,  be  and 
hereby  is  opened,  and  it  is  further 

OKDEKED,  that  the  order  heretofore  made  herein  on  the 
(IQth)  day  of  {December,  1915,)  dismissing  the  complaint  with 
costs,  and  proceedings  founded  thereon,  be  and  the  same  hereby 
is  vacated  and  set  aside,  and  further 

OEDERED,  that  this  cause  be  restored  to  the  (Trial  Term,) 
Calendar  No.  (2)  of  this  court  of  causes  marked  "  ready,"  and  the 
clerk  is  directed  to  set  this  cause  down  accordingly,  and  it  is 
further 

ORDERED,  that  in  case  of  failure  of  the  plaintiff  to  comply 
with  the  terms  of  this  order,  judgment  may  be  entered  dismissing 
the  complaint  herein,  with  the  costs  of  the  action  and  $10  costs  of 
this  motion. 

Enter, 

(/.  C.  C) 

J.  S.  C. 


FORM  No.  281 
Order  to  Show  Cause  Why  Default  Should  Not  Be  Opened 

SUPREME  COURT, 

{New  York)  County. 


{JAMES  FAY,) 

Plaintiff, 
against 

(BUFFALO        PRINTING        COM 
PANY,) 

Defendant. 


y 


Upon  the  pleadings  and  all  proceedings  had  herein  and  upon 
the  affidavit  of  (William  C.  Carroll),  verified  the  (11th)  day  of 
(April,  1916),  and  upon  the  judgment  herein,  entered  in  (New 
York)  County  Clerk's  office  on  the  (lOth)  day  of  (April,  1916,) 
and  upon  all  the  papers  and  proceedings  herein,  it  is 
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OEDEE.ED,  that  the  plaintiff  show  cause  at  Special  Term, 
Part  (/)  of  this  court,  to  be  held  at  the  County  Court  House  in  the 
(Borough  of  Manhattcm,  City  of  New  York),  on  the  (llth)  day 
of  (April,  1916),  at  the  opening  of  court  on  that  day,  or  as  soon 
thereafter  as  counsel  can  he  heard,  why  the  inquest  taken  by  the 
plaintiff  against  the  defendant  herein  on  the  (29th)  day  of 
(March,  1916),  and  the  judgment  entered  thereon  in  the  office  of 
the  (New  York)  County  Clerk  on  (April  10,  1916),  in  favor  of 
the  plaintiff  and  against  the  defendant,  for  the  sum  of  (seven 
hundred  ($700.00))  dollars  damage  and  (one  hundred  and 
twenty-seven  and  80/100  ($127.80))  doUarsi  costs,  should  not  be 
opened  and  the  said  judgment  vacated  and  set  aside  and  this  case 
restored  to  the  Day  Calendar  of  this  court  for  trial,  and  why 
such  other  and  further  relief  in  the  premises  as  may  be  just 
should  not  be  granted. 

And  it  appearing  that  an  order  to  show  cause  bringing  on  this 
application  in  less  than  eight  days  is  proper  and  necessary, 

IT  IS  ORDERED,  that  service  of  this  order  to  show  cause, 
together  with  the  affidavit  upon  which  it  is  granted,  made  upon 
the  attorney  for  the  plaintiff  on  or  before  the  (11th)  day  of 
(April,  1916),  shall  be  sufficient  service  thereof,  and 

IT  IS  FURTHER  ORDERED,  that  all  proceedings  for  the 
enforcement  of  said  judgment  and  upon  said  judgment  be,  and 
they  are  hereby  stayed,  until  the  hearing  and  determination  of 
this  application. 

Dated,  (New  York,  April  11,  1916.) 

(SAMUEL  GREEN BAVM,) 

Justice  of  the  Supreme  Court  of  the 

State  of  New  York. 
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FORM  No.  282 
Affidavit  on  Motion  to  Open  Default 


SUPEEME  COURT, 

{New  York)  County. 


{JAMES  FAY,) 

Plaintiff, 
against 

{BUFFALO        PRINTING        COM- 
PANY.) 

Defendant. 


STATE  OF  NEW  YORK,  \ 

{Erie)  County,)  r*"' 

{WILLIAM  C.  CARROLL,)  being  duly  sworn,  deposes  and 
says  that  he  is  {one  of  the  attorneys  for  the  defendant)  herein. 
That  issue  was  joined  herein  the  {2dd)  day  of  {November,  1914.) 

That  this  is  an  action  brought  by  plaintiff  against  the  defend- 
ant for  {an  alleged  libel,  published  by  the  defendant  at  the  City 
of  Buffalo,  N.  Y.,  of  and  concerning  the  plaintiff.) 

That  the  defendant  has  at  all  times  been  ready  and  willing  to 
try  this  case  when  reached  upon  the  calendar  of  this  court  for 
trial.  That  deponent  has  had  charge  of  said  case  on  behalf  of 
said  defendant,  and  that  neither  deponent  nor  his  firm  had  notice 
of  any  kind  whatsoever  that  this  case  had  gone  upon  the  calendar 
of  this  court  for  trial,  and  were  not  aware  that  the  case  was  to  be 
reached  for  trial.  That  by  reason  of  the  fact  that  {the  defend- 
ant, and  the  attorney  for  said  defendant,  are  residents  of  the  City 
of  Buffalo  and  being  unfamiliar  with  the  calendar  practice  in  New 
York  County,  they  failed  to  keep  sufficiently  in  touch  with  the 
progress  of  the  calendar  of  this  court  in  the  County  of  New 
York.) 

That  on  the  {^^th)  day  of  {March,  1916),  as  deponent  is 
informed  and  verily  believes,  this  case  was  upon  the  Day 
Calendar  of  this  court  and  that  a  default  was  taken  by  the  plain- 
tiff, and  damages  in  the  sum  of  {seven  himdred  ($700))  dollars 
were  assessed,  and  judgment  entered  for  that  amount  with  {one 
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hundred  twenty-seven  and  80/100  ($127.80))  dollars  costs,  on 
{April  10,  1915) ;  that  the  first  knowledge  which  deponent's  finn 
had  that  this  ease  was  placed  upon  the  calendar  for  trial  was 
when  (they  received  by  mail  on  this  11th  day  of  April,  1916,  of 
at  copy  of  a  judgment  and  notice  of  emtry,  and  a  hill  of  costs,  filed 
and  taxed  by  the  plaintiff  herein.) 

That  the  defendant  herein  desires  to  have  the  said  judgment 
vacated  and  the  default  opened  herein  and  this  case  tried,  so  that 
the  defendant  may  be  heard  upon  such  trial  and  permitted  to 
present  upon  said  trial  its  defense  to  the  plaintiff's  alleged  cause 
of  action.  That  the  defendant  herein,  through  its  (President, 
James  Hart,)  has  fully  and  fairly  stated  the  facts  of  the  case  to 
deponent,  who  is  one  of  defendant's  attorneys  in  this  action  and 
has  an  office  at  (701  EUicott  Building,  Buffalo,  N.  Y.,)  and  that 
the  defendant  has  a  good  and  substantial  defense  upon  the  merits 
to  the  cause  of  action  set  forth  in  the  complaint,  as  deponent 
has  so  advised  the  defendant  and  verily  believes. 

Deponent  asks  for  an  order  to  show  cause,  returnable  in  less 
than  eight  days,  for  the  reason  that  a  judgment  stands  docketed 
against  this  defendant,  for  the  sum  of  (eight  hundred  twenty- 
seven  and  80/100  ($827.80))  dollars,  which  is  a  serious  detri- 
ment to  the  credit  of  the  defendant,  and  that  while  the  said 
defendant  is  financially  responsible,  and  able  to  pay  any  judg- 
ment which  may  be  awarded  against  it,  it  is  important  to  the 
said  defendant  in  the  preservation  of  its  credit,  that  said  judg- 
ment be  speedily  removed  and  that  the  case  be  speedily  tried  and 
determined  upon  the  merits. 

Deponent  further  asks  that  all  proceedings  for  the  enforcement 
of  said  judgment  be  stayed,  until  the  hearing  and  determination 
of  this  application. 

Deponent  further  says  that  no  previous  application  has  been 
made  herein  for  an  order  to  show  cause,  or  for  the  relief  herein 
asked,  or  for  any  stay  of  proceedings  under  such  judgment. 

(WILLIAM  C.  CARROLL.) 

Sworn  to  before  me,  this 
(llih)  day  of  (April,  1916.). 

(EDGAR  M.  CROSBY,) 

Notary  Public, 

(Erie)    County. 


J 
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Order  Piling  Nunc  Pro  Tunc 

FORM  No.  283 

Order  Directing  Filing  of  Pleading  Nunc  Pro  Tunc 

At  a  Special  Term  of  the  Supreme  Court,  {Part  II) 
thereof,  held  in  and  for  the  County  of  {New  York, ) 
at  the  County  Court  House,  {N.  Y.  City,)  on  the 
{12th)  day  of  {April,  1916.) 

Peesein't  : 

Hon.  {SAMUEL  GREENE AUM,) 

Justice, 

{CITY  OF  NEW  YORK,) 

Plaintiff, 
against 

{GEORGE  BELING,) 

Defendant. 
. J 

Upon  the  annexed  affidavit  of  {Edward  W.  Sims,)  verified 
the  {12th)  day  of  {April,  1916,)  and  upon  all  the  papesrs  and 
proceedings  had  herein,  and 

On  motion  of  {Edgar  F.  Ilazelton,)  attorney  for  the  {defend- 
ant) herein,  it  is 

OEDERED  that  the  ansvsrer  in  this  cause  be  filed  rmnc  pro 
tunc,  as  of  the  {2Uh)  day  of  {Fehruary,  1916.) 

Enter : 
{S.  G.) 
J.  S.  C. 
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FORM  No.  284 
Motion  to  Open  Default  in  Filing  Pleading  —  Affidavit 

SUPKEME  COUET, 

(New  Yorh)  County. 


(CITY  OF  NEW  YORK,) 

Plaintiff, 
against 

(GEORGE  BELING,) 

Defendant. 


STATE  OF  NEW  YOEK,  1 

r  SS    ' 

County  of   (Queens,)        J 

(EDWARD  W.  SIMMS,)  being  duly  sworn,  deposes  and  says : 
That  he  is  over  the  age  of  twenty-one  years  and  resides  at 
(Jamaica,  New  York)  ;  that  he  is  clerk  in  the  office  of  (Edgar  F. 
Hazelton,)  attorney  for  the  (defendant)  in  the  above-entitled 
action;  that  on  the  (2Zd)  day  of  (February,  1916,)  he  served 
the  answer  herein  on  the  attorney  for  the  plaintiff,  and  that 
through  inadvertence  the  same  was  not  filed  in  the  office  of  the 
Clerk  of  this  Court.  That  this  case  is  set  dovm  for  trial  for  the 
(lliK)  day  of  (April,  1916.) 

That  no  previous  application  has  been  made  for  the  order 
herein. 

WHEEEFOEE,  deponent  prays  that  an  order  may  be  made 
and  entered,  allowing  the  answer  herein  to  be  filed  nunc  fro  tunc 
as  of  the  (2Uh)  day  of  (February,  1916.) 

(EDWARD  W.  SIMS.) 

Sworn  to  before  me,  this      1 
{l^th)  day  of  (April,  1916.)  J 

(JOHN  HUNT,) 

l^otary  Public, 

(Queens)   County. 
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FORM  No.  285 
Affidavit  to  Secure  —  Reason :  Absence  of  Counsel* 


SUPKEME  COUET, 

(New  York)  County. 


(JOHN  JONES,) 

Plaintiff, 
against 

(JOHN  DOE,) 

Defendant. 


■}' 


STATE  OF  NEW  YORK, 

County  of  (New  Yorh) , 

(WILLIAM  RICH,)  being  duly  sworn,  says  that  he  is  an 
attorney  and  counsellor-at-law  and  managing  clerk  in  the  office  of 
(Theodore  Ryan),  the  attorney  for  the  (plaintijf)  in  the  above- 
entitled  action.  That  deponent  is  informed  and  believes  that  said 
(Theodore  Ryan)  expects  to  try  this  case  when  reached,  and  that 
he  has  prepared  the  case  and  is  ready  for  trial. 

Deponent  further  says  that  said  (Theodore  Ryan)  left  (New 
Yorh)  on  (Monday  morning  last.  May  15,  1916),  on  an  import- 
ant business  engagement  at  (Dushore,  Pennsylvania),  and  has 
been  absent  from  the  (City  of  New  YorJc)  ever  since.  That  he 
was  expected  to  return  to  his  office  to-day,  but  has  not  yet  returned 
and  deponent  does  not  know  positively  whether  or  not  he  will 
return  to-morrow.  That,  if  the  above  cause  is  reached  for  trial 
on  the  (19th)  instant,  deponent  asks  that  the  same  may  be  passed 
until  (Monday)  next  to  await  the  return  of  said  (Theodore 
Ryan)  to  try  the  same.  That  there  is  no  one  else  in  the  office 
who  has  sufficient  knowledge  of  the  case  to  enable  him  to  try  the 
same,  and  that  the  same  cannot  be  tried  on  behalf  of  the  plaintiff 

*  But  see  Rule  VII,  Trial  Term  Rules,  First  Dist. 

[629] 
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until  said  {Theodore  Ryan)  returns.     That  this  is  the  first  time 
this  cause  has  appeared  on  the  Day  Calendar. 

(WILLIAM  RICH.) 
Sworn  to  before  me,  this     \ 
(19ih)  day  of  (May,  1916.)  J 

(WILLIAM  REACH,) 

Notary  Public, 
(New  York)  County  (No.  (3)). 


FOKM  No.  286 
Affidavit  to  Secure — Reason:  Illness  of  Party 


SUPKEME  COURT, 
(New  York)  County. 


(JOHN  J0NE8,) 

Plaintiff, 
against 

(WILLIAM  JAMES,) 

Defendant. 


STATE  OF  NEW  YOEK, 


County  of  (New  York) , 


■}' 


(WILLIAM  HENDERSON,)  being  duly  sworn,  deposes  and 
says:  That  he  is  the  attorney  for  the  defendant  (William 
James),  in  the  abov&-entitled  action,  on  information  and  belief 
derived  from  the  affidavit  of  (Dr.  William  Smith),  verified  the 
(11th)  day  of  (March,  1916),  hereto  annexed,  that  the  defendant 
is  now  ill  and  confined  to  his  bed  with  (the  grippe),  at  his  resi- 
dence, (No.  211  W.  4:8th  street.  New  York  City,)  said  that  he  is 
now  unable  to  leave  his  house  to  testify  in  this  case,  and  that  it 
would  be  dangerous  to  his  life  to  attend  as  a  vntness  herein  or 
now  be  examined  at  any  other  place. 

To  deponent's  knowledge,  defendant's  evidence  is  necessary  and 
material  in  support  of  his  defense  herein  and  no  other  person  can 
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give  such  testimony.  That  deponent  is  informed  and  verily  be- 
lieves that  defendant  will  not  be  sufficiently  well  to  leave  his 
house  or  to  testify  herein  inside  of  (two)  weeks  from  this  (llth) 
day  of  {March,  1916)  as  appears  by  the  annexed  affidavit  of 
(AVilliam  Smith). 

{WILLIAM  HENDERSON.) 
Sworn  to  before  me,  this      1 
{llth)  day  of  (March,  1916)./ 

{JOHN  DANIELS,) 

Notary  Public, 
{New  York)  County  {No.  236). 


FOEM  No.  287 

Supporting  Affidavit  to  Secure  —  Illness  of  Party 

SUPEEME  COURT, 
{New  York)  County. 


{JOHN  JONES,) 

Plaintiff, 


vs. 


{WILLIAM  JAMES,) 

Defendant. 


STATE  OF  ]^EW  YORK, 
County  of  {New  York), 


\-ss. 


WILLIAM  SMITH,)  being  duly  sworn,  deposes  and  says, 
that  I  am  a  physician  duly  and  regularly  licensed  to  practice 
medicine  in  the  State  of  New  York;  that  I  visited  {William 
James),  at  his  home,  (211  W.  4:8th  street,  in  the  City  of  New 
York),  on  the  {llth)  day  of  {March,  1906),  as  his  physician, 
and  know  his  condition  to  be  serious ;  that  he  is  now  confined  to 
his  bed  suffering  from  an  attack  of  {the  grippe),  the  same  being 
accompanied  vsdth  {high  temperature  and  weak  heart) ;  that  in 
my  judgment  as  his  physician  it  would  be  dangerous  for  the  said 
(William  James)   to  leave  his  house,  and  that  he  is  unable  to 
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transact  any  business,  or  to  attend  as  a  witness  and  is  unable  to 
give  testimony  in  this  case;  that  in  tbe  opinion  of  deponent  the 
said  (William  James)  will  not  he  able  to  leave  his  house  for  a 
period  of  (two  weeks)  from  this  (11th)  day  of  (March,  1916). 

(WILLIAM  SMITH.) 
Sworn  to  before  me,  this 
(11th)  day  of  (March,  1916). 

(JOHN  DANIELS,) 

Notary  Public, 
(New  York)  County  (No.  236). 


FORM  No.  288 
Affidavit  to  Secure  —  Reason :  Engagement  of  Counsel 

SUPREME  COURT, 

(Neiv  York)  County. 


(JOHN  JONES,) 

Plaintiff, 
against 


(JOHN  DOE.) 

Defendant. 


'}' 


STATE  OF  NEW  YORK, 

County  of  (New  York) , 

(WILLIAM  RICH,)  being  duly  sworn,  deposes  and  says:  I 
am  an  attorney  and  counsellor-at-law,  with  offices  at  (No.  76 
William  street.  Borough  of  Manhattan,  City  of  New  York),  and 
I  am  associated  with  (Thomas  Oaks),  who  has  been  retained  as 
counsel  for  the  (defendant)  in  this  action;  that  the  said  (Oaks) 
has  prepared  this  action  and  is  ready  for  trial,  and  expects  to  try 
the  same  when  reached.  That  I  am  acquainted  with  all  of  said 
(Oaks')  professional  engagements;  that  the  said  (Oaks)  is  now 
actually  engaged,  as  counsel  for  the  plaintiff,  in  the  trial  of  the 
ease  of  (Williams)  against  (Riley),  before  (Mr.  Justice  Allen); 


Adjouejsment  of  Trial  G33 

Engagement  of  Ckumael 

ill  the  (City  Court  of  the  City  of  New  York,  Part  V),  and  that 
the  said  trial  of  (WilliaTns)  against  (Riley)  will  probably  con- 
tinue during  all  of  (Monday,  April  10,  1916). 

WHEEEFORE,    I    respectfully    request    that    the    case    of 
(Jones)  against  (Doe)  be  passed  for  the  day. 

(WILLIAM  RICH.) 

Sworn  to  before  me,  this 
(Wth)  day  of  (April,  1916). 

(THEODORE  UPSOM), 
Notary  Public, 
(New  York)  Ciounty  (No.  (12)). 


SUBPOENAS 


FOEM  No.  289 
Subpoena 

THE  PEOPLE  OE  THE  STATE  OF  NEW  YOEK, 

To 

(WILLIAM  RICH). 

GEEETING: 

WE  COMMAND  YOU,  that  all  and  singular  business  and 
excuses  being  laid  aside,  you  and  each  of  you  appear  and  attend, 
before  one  of  the  justices  of  our  (Supreme)  Court,  at  a  (Trial) 
Term,  (PART  XIV)  thereof,  to  be  held  in  and  for  the  county  of 
(New  York,)  at  the  County  Court  House,  in  the  said  county  on 
the  (Qth)  day  of  (May,  1916),  at  (10)  o'clock  in  the  forenoon, 
to  testify  and  give  evidence  in  a  certain  action  now  pending  in 
the  (Supreme)  Court,  then  and  there  to  be  tried  between  (John 
Jones),  plaintiff,  and  (John  Doe),  defendant,  on  the  part  of  the 
(plaintiff) ;  and  for  a  failure  to  attend  you  will  be  deemed  guilty 
of  a  contempt  of  court,  and  liable  to  pay  all  loss  and  damages 
sustained  thereby  to  the  party  aggrieved,  and  forfeit  fifty  dollars 
in  addition  thereto. 

WITNESS,  Honorable  (John  W.  Gojf),*  one  of  the  justices 
of  our  (Supreme)  Court  at  the  County  Court  House  in  the 
County  of  (New  York,)  the  (UK)  day  of  (May),  in  the  year  one 
thousand  nine  hundred  and  (sixteen). 

(W.  F.  SCHNEIDER,) 

Clerk. 
(WILLIAM  REILLY,) 

Attorney  for  (Plaintiff,) 

(No.  52  William  Street,) 
(seal.)  (New  York  City.) 

*  In  the  First  District  insert  name  of  justice  sitting  at  Special  Term,  Part 
II. 

It  is  safest  practice  to  have  the  subpcena  signed  by  the  cleric  and  the  seal 
of  the  court  affixed. 

[634] 


Subpoenas  635 


Duces  Tecum 


FORM  No.  290 

Subposna  Duces  Tecum 

THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK, 

To 

{WILLIAM  RICH,)  Esq., 

GEEETING: 

WE  COMMAND  YOU,  that  all  the  business  and  excuses 
being  laid  aside  you  appear  and  attend  before  one  of  the  justices 
of  oux  (Supreme)  Court,  at  a  (Trial)  Term,  (Part  XIV)  thereof, 
to  be  held  in  and  for  the  county  of  (New  York,)  at  the  County 
Court  House  in  said  county,  on  the  (16Wi)  day  of  (May,  1916),  at 
(10:00)  o'clock  in  the  (/ore)noon,  to  testify  and  give  evidence  in 
a  certain  action  now  pending  undetermined  in  the  said  court  be- 
tween (John  Jones),  plaintiff,  and  (John  Doe),  defendant,  on 
the  part  of  the  (plaintiff) ,  and  that  you  bring  with  you,  and  pro- 
duce at  the  time  and  place  aforesaid,  a  certain  (agreement  made 
by  John  Doe,  as  party  of  the  first  part,  and  William,  Rich,  as 
party  of  the  second  part,  bearing  date  Jarmary  12th,  1914,  relat- 
ing to  the  distribution  of  profits  arising  out  of  the  sale,  of  certain 
real  estate  therein  mentioned),  now  in  your  custody,  and  all  other 
(deeds,  evidences  and  writings)  which  you  have  in  your  custody 
or  power,  concerning  the  premises.  And  for  a  failure  to  attend, 
you  will  be  deemed*  guilty  of  a  contempt  of  court,  and  liable  to 
pay  all  loss  and  damages  sustained  thereby  to  the  party  aggrieved, 
and  forfeit  fifty  dollars  in  addition  thereto. 

WITNESS,  (Hon.  John  W.  Goff),*  one  of  the  justices  of 
our  said"  (Supreme)  Court,  at  the  County  Court  House,  in  said 
county  of  (Nev)  York)  on  the  (10th)   day  of  (May,  1916). 

(W.  F.  SCHNEIDER,) 

Clerk. 

(WILLIAM  REILLY,) 

Plaintiff's  Attorney, 

(No.  52  William  Street,) 

(seal.)  (New  York  City.) 

*  In  the  First  District  insert  name  of  judge  sitting  at  Special  Term,  Part 
il. 

In  the  case  of  a  corporation  a  subpoena  duces  tecum  should  be  directed  to 
the  president  or  the  officer  in  charge  of  the  books  or  papers. 


636  Subpoenas 


To    Testify  —  Before   Referee 


FORM  No.  291 
Subpoena  to  Attend  Before  Referee 


SUPEEME  COURT, 

{New  York)  County. 


{COMMERCE   NATIONAL  BANK,) 

Plaintiff, 
against 

{JOHN   W.   McKEE)    and  Others, 

Defendants. 


By  virtue  of  an  order  made  in  the  above  action  entered  herein 
on  the  {M)  day  of  {October,  1915,)  I  {Edwwrd  Ely) ,  the  referee 
appointed  in  this  action,  do  hereby  summon  you  to  appear  at  my 
office  ISTo.  (346  Broadway,  in  the-  Borough  of  Manhattan,  City  of 
New  York,)  on  the  {7th)  day  of  {October,  1915),  at  {deven) 
o'clock  in  the  (/ore)noon  to  attend  a  hearing  of  the  matters  in 
said  action  referred  to  me  as  such  referee,  pursuant  to  said  order. 
And  hereof  fail  not  at  your  peril. 

Dated,  {October  3,  1915). 

{EDWARD  ELY,) 

Referee. 
To  {William  J.  Kimball). 


Qualification  of  Kefekee  637 

Oath 


FORM  No.  292 
Oath  of  Referee 


SUPREME  COURT, 
{New  York)  County. 


[Title.] 


STATE  OF  NEW  YORK,  1   ^  _ 

County  of  (New  York) ,       f    " 

I,  (John  Doe,)  the  Referee,  appointed  by  an  order  of  this 
Court,  made  and  entered  in  the  above  entitled  action,  and  bearing 
date  the  (25th)  day  of  (August,  1916),  to  (take  in  from  order  of 
reference  the  purpose  of  the  reference),  do  solemnly  swear  that  I 
will  faithfully  and  fairly  determine  the  questions  so  referred  to 
me  and  make  a  just  and  true  report  thereon,  according  to  the  best 
of  my  understanding. 

(JOHN  DOE.) 
Sworn  to  before  me,  this         1 
(5th)  day  of  (September,  1916).  J 

(RICHARD  ROE,) 
Notary  Public, 

(New  York)  County. 


NOTICE  TO  PRODUCE 


FORM  No.  293 
Notice  to  Produce* 
{CITY  COURT  OF  THE  CITY'  OF  NEW  YORK.) 

{JOHN  JONES,) 

Plaintiff, 
against 

{JOHN  DOE,) 

Defendant. 

Sirs: 

PLEASE  TAKE  JSTOTlCE,  that  you  are  required  to  produce 
on  trial  of  the  above-entitled  action,  the  following  described 
papers : 

I.  {A  certain  note  dated  on  or  about  September  29th,  1913,  for 
fifty-three  and  50/100  dollars  ($53.50),  payable  to  John  Doe,  or 
bearer,  five  (5)  months  after  date,  mad&  by  Mary  Doe  and 
indorsed  by  defendant.) 

II.  {Notice  of  protest  received  by  you  on  or  about  April  28th, 
1914,  concerning  a  certain  note  dated  September  29th,  1913,  pay- 
able to  John  Doe,  or  bearer,  for  fifty-five  dollars  ($55.00),  due 
five  (5)  months  after  date,  made  by  Mary  Doe  and  indorsed  by 
defendant.) 

III.  {A  certain  letter  dated  April  2Qth,  1914,  and  addressed  to 
defendant  at  No.  1  Monroe  street.  New  Yorh  city,  advising  him 
of  the  protest  cf  the  note  mentioned  in  the  foregoing  po.ragraph, 
ashing  defendant  as  indorser  to  pay  same,  and  signed  by  William, 
Reilly.) 

IV.  All  other  documents,  notes,  papers,  books,  letters  and  writ- 
ings whatsoever  in  your  possession  or  control  containing  any  entry, 
memorandum  or  other  matter  in  any  way  relating  to  the  above 
cause. 

*  Always  annex  aflSdavit  of  service  immediately  upon  effecting  service  unless 
an  admiasion  of  due  and  timely  service  is  obtained. 

[638] 


Notice  to  Produce  639 


Form 


In  case  of  your  failure  to  produce   any  of   the   foregoing, 
secondary  evidence  of  the  contents  of  the  same  will  be  offered. 
Dated,  {New  York,  April  29,  1914). 
Yours,  etc., 
iWILLIAM  BEILLY,) 

Attorney  for  (Plaintijf,) 

(27  Pme  Street,) 
{Borough  of  Manhattan,) 
{City  Off  New  York.) 
To 

{EZRA  WILLIAMS  &  SONS,)  Ehqs., 

Attorneys  for  {Defendant,) 

(15  William  Street,) 
{New  York  City.) 
21 


MOTIONS  AND  ORDERS 


FORM  No.  294 
Notice  of  Motion 


SUPEEME  COURT, 

{New  York)  County. 


{JOHN  J0NE8,) 

Plaintiff, 
against 


{JOHN  DOE,) 

Defendant. 


Sir: 

TAKE  NOTICE,  that  upon  the  affidavit  of  {Join  Doe,)  veri- 
fied the  (12^71)  day  of  {May,  1916,)  a  copy  of  which  is  hereto 
annexed,  the  undersigned  will  move  this  court  at  a  Special  Term, 
{Part  I)  thereof,  to  be  held  at  the  County  Court  House,  in  the 
{Borough  of  Manhattan,  City  of  New  York,)  on  the  {I7th) 
day  of  {May,  1916,)  at  the  opening  of  the  court  on  that  day,  or 
as  soon  thereafter  as  counsel  can  be  heard  for  an  order  {requvring 
the  complaint  herein  to  he  made  more  definite  and  certain  hy 
stating  at  what  time  the  agreement  mentioned  therein  was  made ; ) 
and  for  such  other  and  further  relief  as  to  the  court  may  seem 
just  and  proper,  and  for  the  costs  of  this  motion. 

Dated,  {May  12th,  1916.) 

{EZRA  WILLIAMS,) 
Attorney  for  Defendant, 
{No.  15  William  Street,) 
{Borough  of  Manhattan,) 

{City  of  New  York.) 
To 

{WILLIAM  BEILLY,)  Esq., 

Attorney  for  Plaintiff, 
{No.  27  Pine  Street,) 

{New  York  City.) 
[640] 


Motions  and  Oedees  641 

Order  to  Show  Cause 


FORM  No.  295 
Order  to  Show  Cause 


SUPEEME  COURT, 
(New  York)  County. 


{JOHN  DOE,) 

Plaintiff, 
against 

{RICHARD  ROE,) 

Defendant. 


J 

Upon  the  {summons  and  complaint)  in  this  action  and  the  affi- 
davit of  {John  Doe,)  the  {plaintiff)  herein,  verified  the  (31si) 
day  of  {August,  1916,)  let  the  {defendant)  above  named  or  his 
attorney  show  cause  before  this  court  at  a  Special  Term,  {Part 
I,)  to  be  held  at  the  County  Court  House,  in  the  {Borough  of 
Manhattan,  City  of  New  York,)  on  the  {2d)  day  of  {September, 
1916,)  at  (10:00)  o'clock  in  the  (/ore)noon,  or  as  soon  there- 
after as  counsel  can  be  heard,  why  an  order  should  not  be  made 
{appointing  a  receiver  of  all  the  property  and  assets  of  the  co- 
partnership of  Doe  &  Roe,  including  the  Hotel  Richard,  conducted 
by  the  said  co-partnership,)  in  the  {Borough  of  Manhattan,,  City 
of  New  York,  with  the  usual  directions,)  and  that  the  {plaintiff) 
have  such  further  or  other  relief  as  to  this  court  may  seem  just 
and  proper.  Sufficient  cause  appearing,  service  of  this  order 
upon  the  {defem/Iant  or  defendant's  attorney)  on  or  before  the 
{1st)  day  of  {September,  1916,)  shall  be  sufficient  and  in  the 
meantime  and  until  the  hearing  and  determination  of  this  motion 
and  the  entry  of  an  order  thereon,  let  all  proceedings  on  the  part 
of  {defendants)  be  stayed. 

Dated,  {August  31,  1916.) 

{JOHN  C.  CLARE,) 

Justice  of  the  Supreme  Court. 


642  Motions  and  Oedees 

Notice  of  Settlement  of  Order 

I-OEM  No.  296 

Notice  of  Settlement  of  Order 
Sir: 

PLEASE  TAKE  NOTICE,  that  the  within  order  will  be 
presented  to  Mr.  Justice  {Gojfj)  at  his  Chambers,  in  the  County 
Court  House,  (Borough  of  Manhattan,  City  of  New  York,)  on  the 
{12th)  day  of  {July,  1916,)  at  (10:00)  o'clock  {A.  M.)  for  set^ 
tlement  and  signature. 
Dated,  (July  10,  1916.) 

(JOHN  WILLIAMSON,) 

(Plamtifs)  Attorney, 

Office  and  P.  0.  Address, 
(1  Wall  Street,) 
{Borough  of  Manhattan,) 

(New  York  City.) 
To 

(ROBERT  JENSEN,)   Esq., 

(Defendant's)  Attorney, 
(309  Broadway,) 
(New  York  City.) 


MoTioifs  AND-  Obdebs  643 

Notice  of  Entry-  of.  OMer 

FORM  Nb.  297 

Natioe  of  Entuy 

Sir: 

PLEASE  TAKE  NOTICE,  that  the  within  is  a  true  copy  of 
{an  order,)  duly  made  and' entered  in  the  within-entitled  (action^^ 
and  filed  in  the  office  of  the  clerk  of  {the  County  of  New  Yorl%} 
on  the  {Qth)  day  of  {July,)  1916, 
Dated,  l^ew  York,  {July  6,  1916.) 
Yours,  etc., 

{ROBERT  JEN8EN,) 

Attorney  for  {Plaintiff,) 
Office  and  ¥.  0.  Address, 
(27  Pine  Street,) 
{Borough  af  Manhattan,) 

{New  York  City.) 
To 

{THEODORE  WILLIAMS,)  Esq., 

Attorney  for  {Defendant,) 

(11  Wall  Street,  New  York.) 


644 


Motions  and  Ohders 


Court  Order  —  Judge's  Order 


FOEM  No.  298 

Caption  for  Court  Order 

'  At  a  Special  Term,  (Pm-t  I)  of  the  (Supreme  Court,) 
held  in  and  for  the  County  of  (New  York,)  at  the 
(County  Court  House,)  in  the  (Borough  of  Man- 
hattan, City  of  New  York,)  in  said  county,  on  the 
(1st)  day  of  (September,  191Y.) 

Peesent : 

Hon.  (SAMUEL  GREEN BAUM,) 

Justice. 


(JOHN  DOE,) 
against 


Plaintiff, 


(RICHARD  ROE,) 

Defendant. 


Enter, 


(S.  G.,) 

J.  s.  c. 


FORM  No.  299 
Caption  for  a  Judge's  Order 


SUPREME    COURT, 
(New  York)  County. 


(JOHN  DOE,) 
against 


Plaintiff, 


(RICHARD  ROE,) 

Defendant. 


(Date.) 


(Signature  of  Justice.) ^ 
Justice  Supreme  Court  of  the  State  of  New  York, 


Motions  and  Oedees  645 

Resettlement  of  Order 

FORM  No.  300 
Notice  of  Application  for  Besettlement  of  Order 

SUPKEME    COURT, 

{New  York)  County. 

{ALFRED  D.  ZIEGER,) 

Plaintiff, 
against 

(CHARLES     E.     GARRISON)     and 
another, 

Defendants. 

Sir: 

PLEASE  TAKE  NOTICE  tliat  upon  the  annexed  affidavit  of 
(Julius  Rosen,)  verified  the  (llth)  day  of  (February,  1916,) 
application  will  be  made  to  the  Hon.  (Eugene  A.  Fhilbin,)  a 
Justice  of  this  Court  at  (a  Special  Term,  Part  VI,)  thereof,  to 
be  held  at  the  New  York  County  Court  House,  in  the  (Borough 
of  Manhattan,  City  of  New  York,)  on  the  (26th)  day  of  (Febru- 
ary, 1916,)  at  10:30  o'clock  in  the  forenoon,  or'as  soon  thereafter 
as  counsel  can  be  heard,  for  an  order  resettling  the  order  entered 
herein  on  the  (10th)  day  of  (February,  1916,)  by  (reciting  in 
the  said  order  the  affidavits  of  Julius  Rosen,  verified  the  SOth 
day  of  Janvjory,  1916,  and  the  affidavit  of  Alfred  D.  Zieger, 
verified  the  2>d  day  of  February,  1916,  and  the  copies  of  affidavits 
of  Howard  Thornton,  verified  the  8th  day  of  January,  1916,  and 
of  Charles  E.  Garrison,  verified  the  8th  day  of  January,  1916,) 
all  of  which  were  offered  on  said  motion  on  behalf  of  the  plaintiff, 
and  for  such  other  and  further  relief  as  to  the  Court  shall  seem 
just  and  proper. 

Dated,  (New  York,  February  IV,  1916.) 
Yours,  etc., 

(JULIUS  ROSEN,) 

Attorney  for  (Plaintiff,) 
(No.  21  William  Street, 
To  .  New  York  City.) 

(HOWARD  THORNTON,)  Esq., 
Attorney  for  Defendant, 

(43  Third  Street, 
Newburg,  N.  F.) 


646  Motions  and  Orders 

Resettlement  Short  Form  Order 


In  ISTew  York  County  decisions  of  motions  are  usually  entered 
by  the  clerk  upon  short  form  orders  unless  the  decision  of  the 
Court  directs  otherwise.  For  the  purposes  o£  appeaL  or  greater 
definiteness  in  the  record  it  is  frequently  advisable  to  have  entered 
a  more  formal  order.  This  is  done  by  means  of  an  application  for 
a  resettlement  of  the  short  form  order. 


FORM  No.  301 

Notice  of  Application  to  Resettle  Short  Fonn  Order 

SUPEEME  COURT, 
(New  York)  County. 


(ADAM  BOSE,) 

Plaintiff, 
against 

(WILIAM  POST,) 

Defendant. 


Index  No  .(13440). 
Year  (1915.) 


Sir: 

PLEASE  TAKE  NOTICE,  that  an  application  will  be  made 
to  resettle  the  order  entered  herein  in  short  form  by  Mr.  Justice 
(Pendleton)  at  (Special)  Term,  (Part  III)  on  (Odober  27, 
1915,  denying  defendant's  nwtion  for  judgment  on  the  pleadings,) 

And  that  the  annexed  aiBdavit  of  (Morris  Stem.)  sworn  to 
(November  1,  1915,)  and  a  copy  of  the  pleadings  herein,  hereto- 
fore iiled  in  the  office  of  the  Clerk  of  the  County  of  New  York, 
and  the  annexed  proposed  order  for  signature  and  settlement  will 
be  presented  to  the  Justice  holding.  Special  Term  of  this  Court, 
(Part  I)  thereof,  to  be  held  in  the  County  Court  House  in  the 
(Borough  of  Mamhattan,  City  of  New  York,)  on  the  (1th)  day 
of  (November,  1915)  at  (10:30)  o'clock  in  the  forenoon  for 
submission  to  Mr.  Justice  (Pendleton,)  the  Justice  who  made 
the  order  hereby  sought  to  be  resettled. 


Motions  and  Oedees  G47 

Resettling  Short  Form  Order  —  Affidavit 

The  aaid  order  is  soxiglit  to  be  resettlted  for  the  reason  that  (in 
the  rBciiai  of  the  mowing  papers  used  upon  the  motion,  the  short 
form,  oTdecf'  recites  " affidavit  annexed"  as  homing  been  used, 
whereas  the  motion  was  heard  and  decided  solely  upon  the  plead- 
ings;) and  for  such  other  and  further  relief  as  to  the  Court  may 
seem  just  and  proper. 

Dated,  {New  York,  November  1,  1915.) 
Yours,  etc. 

(/.  BREWSTER  ROE,) 

Attorney  for   {Defendant,) 

(2  Rector  Street,) 
{Borough  of  Manhattan,) 
{New  York  City.) 
To 

{JACOB  C.  BOLEN,)  Esq., 
Attorney  for  (Plaintiff), 
(30  Broad  Street,) 

{New  York  City.) 


FORM  No.  302 

Affidavit  on  Motion  to  Resettle  Short  Form  Order 

SUPREME    COURT, 
(New  York)  County. 


{ADAM  ROSE,) 

Plaintiff, 
against 

{WILLIAM  POST,) 

Defendant. 


Index  No.  13440. 
Year,  1915. 


STATE  OF  NEW  YORK,  T 
County  of  {New  York,)       J 

{MORRIS  STERN,)  being  duly  sworn,  says:  I  am  one  of  the 
attorneys  for  the  {defendant)  in  the  above-entitled  action.  An 
order  was  entered  herein  in  short  form  by  Mr.  Justice  {Pendle- 
ton at  SpeciaH  Term,  Part  III,)  dated  {October  27, 1915,  denying 


648  Motions  and  Oedees 

Order  Resettling  Short  Form  Order 

defendant's  motion  for  judgment  on  the  pleadings.)  Said  order 
erroneously  stated  that  the  papers  used  on  the  motion  were, 
(" Notice  of  motion  and  affidavit  annexed"  and  the  pleadings. 
The  motion  was  mxide  on  the  ordinary  notice  of  motion  and  on 
the  pleading  and  was  Iveard  solely  on  the  pleadings. ) 

For  this  reason  I  desire  a  resettlement  of  the  order  so  that  an 
appeal  can  be  taken  therefrom. 

(/.  BBEW8TEB  BOE.) 
Sworn  to  before  me,  this 
{1st)  day  of  (November,  1911.) 

(C.  J.  MOBBIS,) 

Notary  Public, 

{N.  Y.)  Co.,  No.  107. 


FORM  No.  a03 

Order  Resettling  Short  Form  Order 

At  a  Special  Term,  (Pari  I,)  of  the  Supreme  Court  of 
the  State  of  New  York,  held  in  and  for  the  County 
of  {New  York,)  at  the  County  Court  House  in  the 
(Borough  of  Manhattan,  City  of  New  York,)  on  the 
(Sth)  day  of  (November,  1911.) 
Peesent  : 

Hon.     (FBANCIS  K.  PENDLETON,) 

Justice. 


(ABBAHAM  FELT,) 

Plaintiff, 
against 

(THE    OEBMANIA    LIFE    INSUB- 
ANCE  COMPANY,) 

Defendant. 


Index  No.  13440. 
Year,  1911. 


The  defendant  in  the  above-entitled  action  having  made  appli- 
cation on  due  notice  for  the  (&th)  day  of  (November,  1911,)  for 
a  resettlement  of  the  order  entered  herein,  dated  the  (21th)  day 
of  (October,  1911:)     Now,  on  reading  and  filing  the  affidavit  of 
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(/.  Brewster  Roe,)  verified  {November  1,  1911,)  and  notice  of 
resettlement  with  proof  of  service  thereof;  and  on  motion  of 
(Dulon  &  Roe,)  attorneys  for  the  defendant, 

IT  IS  OKDERED,  that  the  said  order  of  (October  27,  1911,) 
be  and  the  same  is  hereby  resettled  so  as  to  read  as  follows : 

"At  a  Special  Term,  (Part  I,)  of  the  Supreme  Court  of 
the  State  of  New  York,  held  in  and  for  the  County 
of  New  York  at  the  County  Court  House,  in  the 
Borough  of  Manhattan,  City  of  New  York,  on  the 
27th  doAj  of  October,  1911. 
Pebsent : 

Hon.  FRANCIS  K.  PENDLETON, 

Justice. 


(ABRAHAM  FELT,) 

Plaintiff, 
against 

(THE    OERMANIA    LIFE    INSUR- 
ANCE COMPANY,) 

Defendant. 


Index  No.  13440. 
Year,  1911. 


The  defendant  in  the  above-entitled  action  having  made  a 
motion  for  judgment  on  the  pleadings  dismissing  the  complaint 
in  the  above-entitled  action,  with  costs,  on  the  ground  that  the 
amended  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  said  motion  coming  on  to  be  heard  in  its 
order:  On  reading  and  filing  the  notice  of  said  motion  for  judg- 
ment on  the  pleadings  herein  and  on  motion  of  Mr.  J.  Breioster 
Roe,  of  counsel  for  the  defendant,  in  favor  of  the  motion,  and  Mr. 
■Jacob  0.  Bolen,  of  counsel  for  the  plaintiff,  in  opposition  thereto  ; 
now,  on  nwiion  of  Mr.  Jacob  C.  Bolen,  attorney  for  the  plaintiff, 

IT  IS  ORDERED  that  the  said  motion  he  and  the  same  is 
hereby  denied,  with  ten  dolla/rs  costs. 

(P.  K.  P.,) 

J.  8.  C. 
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FORM  No.  304 
Notice  of  Exception  to  Sureties 
SUPREME  CGUET, 


{New  York)  County. 


(JOHN  JONES,) 

Plaintiff, 
against 

(JOHN  DOE,) 

Defendants 


Sirs: 

PLEASE  TAKE  NOTICE,  that  the  plaintiff  excepts  to  the 
sufficiency  of  the  sureties  in  the  bond*  filed  herein  on  the  (llth) 
day  of  (Juhj,  1916.) 

Dated,  (New  York,  July  12,  1916.) 
Yours,  etc., 

(WILLIAM  FRENCH,) 
Attorney  for  Plaintiff, 
Office  &  P.  0.  Address, 
(No.  11  Wall  Street,) 
(Borough  of  Manhattcm,) 
(City  of  New  York.) 
To 

Messrs.   (WILSON  S  DOWNING,) 
Defendant's  Attorneys, 
(No.  32  Broadway,) 
(New  York  City.) 

*  Give  description,  e.  g.,  undertaking  on  attachment. 
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FORM  No.  305 
Notice  of  Justification 


SUPREME  COURT, 
(New  York)  County. 


{JOHN  JONES,) 

Plaintiff, 
••  against 

{JOHN  DOE,) 

Defendant. 


J 


Sirs: 

PLEASE  TAKE  ISTOTICE,  that  the  sureties  on  the  {plamtifs 
undertahmg  on  replevin)  herein  will  justify  before  one  of  the  ju-s- 
tices  of  this  court  at  a  Special  Term  {Pari  II)  thereof,  to  he 
held  in  the  County  Court  House  in  the  {Borough  of  Manhattan, 
City  of  New  York,)  on  the  {29th)  day  of  {July,  1916,)  at  {ten) 
o'clock  in  the  (/ore)  noon. 
Dated,  {New  York,  Judy  24,  1916). 
Tours,  etc., 

{WILLIAM  FRENCH,) 
Attorney  for  PlaintifF, 
Office  and  P.  O.  Address, 
.{No.  11  Wall  Street,) 
{Borough  of  Manhattan,) 

{City  of  New  York.) 
To 
Messrs.  {WILSON  &  DOWNING,) 

Defendant's  Attorneys, 
{No.  32  Broadway,) 
{New  York  City.) 


DECISIONS  AND  JUDGMENTS  ON  DEMURRER 


Where  demurrers  are  interposed  by  different  defendants,  the 
findings  and  conclusions  should  be  embraced  in  one  decision  and 
judgment  and  not  in  separate  decisions  and  judgments.  (117 
App.  Div.  643.) 

//  you  represent  party  whose  demurrer  is  overruled,  see  that 
the  interlocutory  judgment  contains  leave  to  withdraw  demurrer 
and  plead  over.     (110  App.  Div.  133,  118  App.  Div.  658.) 


FORM  No.  306 


Decision  Overruling  Demurrer  (Granting  Leave  to  Plead  Over) 
SUPEEME   COURT, 

(New  York)  County. 


(JONATHAN  ROBERTS,) 

Plaintiff, 
against 

(ALEXANDER  DVMONT,) 

Defendant. 


J 

The  issue  of  law  raised  by  the  demurrer  of  the  defendant  to  the 
complaint,  coming  on  to  be  heard  by  the  court  at  Special  Term, 
(Part  Y)  thereof,  held  by  the  undersigned  at  the  County  Court 
House  in  the  (Borough  of  Manhattan,  City  of  New  York,)  and 
after  hearing  (Charles  F.  Brown,)  Esq.,  of  counsel  for  the  de- 
fendant in  support  of  the  demurrer,  and  (Roland  Ransom,)  Esq., 
of  counsel  for  the  plaintiff  in  opposition  thereto,  and  due  delibera- 
tion having  been  had  thereon,  I  decide  and  find  as  follows: 

Conclusions  of  Law 

I.  That  the  said  complaint  states  facts  sufficient  to  constitute 
a  cause  of  action. 

II.  That  the  plaintiff  is  entitled  to  an  interlocutory  judgment 
overruling  said  demurrer,  with  costs,  to  be  taxed  by  the  clerk, 
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but  with  leave  to  the  defendant  to  plead  anew  upon  payment  of 
said  costs,  within  twenty  days  after  due  service  of  said  judgment, 
with  notice  of  entry  thereof  upon  the  defendant's  attorneys,  and 
in  default  thereof  plaintiff  is  entitled  to  a  final  judgment  herein 
for  the  relief  demanded  in  the  complaint. 

III.  Judgment  is  hereby  directed  accordingly. 
Dated,  {July  16,  1915.) 

{JO'HN  FORD,) 

Justice  of  the  Supreme  Court. 

Leave  to  Plead  Over 

Where  an  order  of  the  Appellate  Division,  affirming  an  inter- 
locutory judgment  overruling  a  demurrer  to  the  complaint,  grants 
leave  to  plead  over  conditionally,  the  affirmance  of  the  order  by 
the  Court  of  Appeals  carries  vsrith  it  an  affirmance  of  such  leave, 
and  express  permission  by  that  court  to  withdraw  the  demurrer 
and  interpose  an  answer  is  unnecessary. 

The  party  may  answer  upon  complying  with  the  terms,  count- 
ing the  time  from  the  filing  of  the  remittitur.  {Cassidy  v.  Sauer, 
188  N.  Y.  547 ;  213  N.  Y.  672.) 

Where  an  interlocutory  judgment  overruling  a  demurrer  to 
affirmative  defenses  has  been  affirmed  without  costs  with  leave  to 
the  plaintiff  to  withdraw  the  demurrer  within  twenty  days  from 
the  service  of  tiiis  order  on  payment  of  costs  in  the  court  below, 
and  a  copy  of  the  order  has  been  served  upon  the  plaintiff's 
attorney  with  notice  that  the  same  has  been  duly  entered  in  the 
office  of  the  clerk  of  the  Appellate  Division  and  no  objection  to 
such  service  has  been  made,  the  plaintiff,  after  the  expiration 
of  the  twenty  days,  is  in  default,  and  must  excuse  such  default 
before  he  will  be  allowed  to  withdraw  his  demurrer.  (Wilds  v. 
Erie  Railroad  Company,  171  App.  Div.  253.) 


654  Inteelocutoky  Judgment 

Overruling  Demurrer  —  To  Complaint 

FORM  No.  307 

Interlocutory  Judgment  Overruling  Demurrer  to  Complaint 

SUPREME   COURT, 
{New  York)  County. 


{HARRY  SUMMER,) 

Plaintiff, 
against 

{THE    ASSOCIATED    PRINTERS,) 

Defendant. 


J 


This  cause  having  been  regularly  brought  on  for  trial  upon  the 
issues  of  law  formed  by  the  plaintiff's  complaint  and  the  defend- 
ant's demurrer  thereto,  at  a  Special  Term,  {Part  lY)  of  the 
Supreme  Court,  County  of  {New  York,)  held  at  the  County 
Court  House  in  the  {Borough  of  Manhattan,  City  of  New  York,) 
before  Hon.  {Mitchell  L.  Erlanger,)  one  of  the  justices  of  said 
court,  on  the  {4:th)  day  of  {April,  1916,)  and  said  court  having 
heard  Mr.  {John  Henry  Durand,)  of  counsel  for  defendant,  and 
Mr.  {William  Wilson  Warren,)  of  counsel  for  the  plaintiff,  and 
having,  after  due  deliberation,  duly  mad©  and  filed  its  decision 
directing  an  interlocutory  judgment  to  be  entered  herein,  ov,er- 
ruliaig  said  demurrer,  with  costs,  with  leave  to  jth©  defendant  to 
plead  anew  on  payment  of  said  costs  within  twenty  days; 

!N"OW,  on  motion  of  {Hewry  Winfidd,)  attorney  fox  the  jplain- 
tiff  herein,  it  is 

ORDERED  AJSTD  ADJUDGED,  that  the  defendant's  demur- 
rer to  the  complaint  Jierein  be  overruled  with  costs  of  .{thirty'six 
and  85/100)  dollars  ($36.85,,)  as  taxed,  with  leave  to  said  de- 
fendant to  plead  anew  upon  payment  of  said  costs  within  twenty 
days  after  due  service  of  a  copy  of  this  interlocutory  judgment, 
with  notice  of  entry,  upon  the  defendant's  attorneys,  and  in  de- 
fault thereof  the  plaintiff  shall  have  final  judgment  herein  for 
the  relief  demanded  in  the  complaint. 

Judgment  entered  {April  10,  1916.) 

{W.  F.  SCHNEIDER,) 

Clerk. 
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FORM  No.  308 

Interlocutory  Judgment  Sustaining  Demurrer  to  Complaint 

SUPREME  COURT, 
{New  York)  County. 


{JAMES  SLATER,) 

Plaintiff, 
against 

{LUDWIG   VOX  EARWIG,) 

Defendant. 


J 

The  issue  of  law  herein  raised  by  the  demurrer  of  the  defend- 
ant to  plaintiff's  complaint,  having  been  regularly  brought  on  for 
trial  before  Mr.  Justice  {Greenbaum,)  at  Special  Term  {Part  V) 
of  the  Supreme  Court,  {New  York)  County,  held  at  the  County 
Court  House  in  the  {Borough  of  Manhattan,  City  of  New  York,) 
on  the  {IQth)  day  of  {March,  1916,)  and  the  court  having  heard 
Mr.  {Edward  Barlow,)  of  counsel  for  the  defendant,  and  Mr. 
{Mortimer  Bond,)  of  counsel  for  the  plaintiff,  and  having,  after 
due  deliberation,  made  and  filed  its  decision  sustaining  scid  de- 
murrer, and  granting  leave  to  the  plaintiff  to  serve  an  amended 
complaint  iipon  payment  of  costs  within  twenty  days,  and  direct- 
ing that  an  interlocutory  judgment  be  entered  accordingly ; 

ISTOW,  on  motion  of  {Mortimer  Bond,)  attorney  fot  defendant, 
it  is 

ORDERED  AND  ADJUDGED,  that  the  demurrer  of  the 
defendant  to  the  complaint  herein  be  and  hereby  is  sustained, 
with  {thirty-six  and  85/100)  dollars  ($36.85)  costs  as  taxed; 
further 

ORDERED  AND  ADJUDGED,  that  the  plaintiff  have  leave 
to  serve  an  amended  complaint  herein  on  payment  of  said  costs 
within  twenty  days  after  due  service  of  a  copy  of  this  judgment, 
Avith  notice  of  entry  thereof  upon  the  attorneys  for  the  plaintiff, 
and  in  default  thereof  that  the  defendant  have  final  judgment  dis- 
missing the  complaint  herein  on  the  merits,  with  costs. 

Judgment  entered  the  {lUh)  day  of  {March,  1916.) 

(17.  F.  SCHNEIDER,) 

Clerk. 


656  Decision 


Overruling   Demurrer  —  To   Counterclaim 


FORM  No.  309 
Decision  Overruling  Demurrer  to  Counterclaim 


SUPEEME   COURT, 

{New  York)  County. 


(ALBERT       LU8K       and       JAMES 
BOCK,) 

Plaintiffs, 
against 

(THE     GEORGETOWN    BREWING 
COMPANY,) 

Defendant. 


The  plaintiffs  having  demurred,  to  the  counterclaim  set  forth 
in  the  answer  of  the  defendant,  on  the  grounds  that  said  counter- 
claim does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
and  is  not  of  the  character  specified  in  section  501  of  the  Code 
of  Civil  Procedure,  and  the  matter  having  duly  come  on  before 
me  for  hearing  on  the  (13th)  day  of  (November,  1915,)  and  the 
plaintiffs  having  appeared  by  (Charles  Wood,)  Esq.,  of  counsel, 
and  the  defendant  by  (William  Dale,)  Esq.,  of  counsel,  and  the 
issue  of  law  raised  by  said  demurrer  having  been  argued  and 
submitted,  and  due  deliberation  having  been  had  thereon;  and 
upon  reading  and  filing  the  complaint,  answer  and  demurrer 
herein,  I  now  make  and  file  the  following  decision  and  conclusions 
of  law: 

I.  The  matters  referred  to  in  the  counterclaim  form  a  part  of 
the  transactions  or  contract  set  forth  in  the  complaint.  The  said 
counterclaim  states  facts  sufficient  to  constitute  a  cause  of  action 
and  oomes  within  the  provisions  of  section  501  of  the  Code  of 
Civil  Procedure. 

II.  The  defendant  is  entitled  to  interlocutory  judgment,  over- 
ruling said  demurrer,  with  costs,  which  are  hereby  awarded  de- 
fendant to  be  paid  by  plaintiffs,  but  with  leave  to  plaintiffs  upon 
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payment  of  costs  to  reply  within  twenty  days  after  service  upon 
their  attorneys  of  the  decision  and  interlocutory  judgment  herein. 
Let  interlocutory  judgment  be  entered  in  accordance  herewith. 
Dated,  {November  21,  1915.) 

(JOSEPH  E.  NEWBUBOEB,) 

Justice  Supreme  Court  of  the 
State  of  New  York. 


FORM  No.  310 
Interlocutory  Judgment  Overruling  Demurrer  to  Counterclaim 

SUPREME   COURT, 

(New  York)  County. 


(ALBERT       LU8K       and      JAMES 
BOCK,) 

Plaintiffs, 
against 

(THE     GEORGETOWN    BREWING 
COMPANY,) 

Defendant. 


The  (plcdntiffs)  having  demurred  to  the  (counterclaim  set  up 
in  the  answer  of  defendant,)  and  the  issue  of  law  thereby  raised 
having  duly  come  on  for  trial  on  the  (13th)  day  of  (November, 
1916,)  in  Special  Term,  (Part  IV,)  before  Mr.  Justice  (Joseph 
E.  Newburger,)  and  the  plaintiffs  having  appeared  by  (Charles 
Wood,)  Esq.,  of  counsel,  and  the  defendant  by  (William  Dale,) 
Esq.,  of  counsel,  and  the  matter  having  been  duly  heard,  and  the 
court  having  made  and  filed  its  decision  in  writing,  dated 
(November  21,  1916,)  directing  interlocutory  judgment  to  be 
entered  to  the  following  effect ;  and  defendant's  costs  having  been 
adjusted  at  ($35.12;) 

•ISTOW,  on  motion  of  (Holt  &  Dale,)  attorneys  for  (defendant,) 
it  is 

ADJUDGED  AND  DECREED,  that  the  demurrer  interposed 
by  (plaintiffs)  to  the  (counterclaim  set  forth  in  the  answer  of 
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defendant,)  be  and  the  same  hereby  is  overruled  and  that  (defend- 
ant) recover  of  (plojintiffs)  the  sum  of  {thirty-five  12/100)  dol- 
lars ($35.12),  (its)  costs  as  taxed  by  the  clerk;  and  it  is  further 

ADJUDGED  AISTD  DECEEED,  that  upon  payment  of  said 
costs,  (plaintiffs)  have  leave  tO'  serve  a  (reply)  within  twenty 
days  after  service  upon  their  attorneys  of  a  copy  of  the  decision 
and  interlocutory  judgment  herein,  and  in  case  of  failure  of  the 
plaintiff  to  comply  with  the  terms  hereby  imposed  and  to  serve 
his  reply  as  herein  directed  final  judgment  shall  be  entered  in 
favor  of  the  defendant  and  against  the  plaintiff  for  the  amount 
demanded  in  the  counterclaim. 

Judgment,  (November  Z,  1916.) 

(W.  F.  SCHNEIDER,) 

Clerk. 


FORM  No.  311 
Interlocutory  Judgment,  Sustaining  Demurrer  to  Separate  Defense 
(CITY  COURT  OF  THE  CITY  OF  NEW  YORK.) 


(JAMES  ROOT,) 

Plaintiff, 
against 

(THE  AMERICAN  COMPANY,) 

Defendant. 


This  cause,  having  been  regularly  brought  on  for  trial  upon 
the  issues  of  law  framed  by  the  defendant's  answer  and  the  plain- 
tiff's demurrer  thereto  at  a  Special  Term  of  this  Court,  held  by 
the  Hon.  (Edward  B.  La  Fetra,)  one  of  the  Justices  of  this 
Court,  who,  having  heard  the  parties  by  their  counsel,  and  after 
due  deliberation,  has  duly  made  and  filed  his  decision  in  writing 
sustaining  the  said  demurrer  and  directing  judgment  to  that 
effect  to  be  entered  herein,  with  costs,  and  the  costs  of  said 
demurrer  having  been  taxed  by  the  clerk  of  this  Court  at  the 
sum  of  (thirty-six)  dollars  ($36) ;  now,  upon  motion  of  (Green 
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S  Green,)  attorneys  for  tke  plaintiff,  it  is  adjudged  that  the  plain- 
tiff's demurrer  to  the  further  separate  and  distinct  defense  set 
forth  in  the  answer  of 'the  defendant  on  the  ground  that  it  is 
insufficient  in  law  upon  the  face  thereof  be,  and  the  same  hereby 
is  sustained,  and  said  defense  is  hereby  dismissed  with  (thirty- 
six)  dollars  ($36)  costs  to  said  plaintiff;  *  that  said  costs  be 
included  in  the  final  judgment,  if  rendered  in  favor  of  plaintiff, 
and  oft'set  if  final  judgment  be  rendered  in  favor  of  defendant. 

(THOMAS  F.  SMITH,) 

Clerk. 
Dated,  (April  10,  1916.) 


FORM  No.  312 

Interlocutory  Judgment  Sustaining  Demurrer  to  Counterclaim 

SUPREME    COURT, 
(New  York)  County. 


(JOHN  WILLIAMS,) 

Plaintiff, 
against 

(THE    AMERICAN    SHIRT    COM- 
PANY,) 

Defendant. 


This  cause,  having  been  regularly  brought  on  for  trial  upon  the 
issues  of  law  framed  by  the  defendant's  answer  and  the  plaintiff's 
demurrer  thereto  at  Special  Term,  (Part  IV)  of  this  court,  held 
by  Mr.  Justice  (Bartow  S.  Weeks,)  who,  having  heard  the  parties 
by  their  counsel,  and  after  due  deliberation,  has  duly  made  and 
filed  his  decision  in  writing  sustaining  the  said  demurrer  and 
directing  judgment  to  that  effect  to  be  entered  herein,  with  costs; 
and  the  costs  of  said  demurrer  having  been  taxed  by  the  clerk 
of  this  court  at  the  sum  of  (thirty-six)  dollars  ($36) ;  now,  upon 
motion  of  (Budd  &  Budd.)  attorneys  for  the  plaintiff,  it  is 
adjudged  that  the  plaintiff's  demurrer  to  the  counterclaim  set 
forth  in  the  answer  of  the  defendant  on  the  ground  that  said 

*  See  note  p.  660. 
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counterclaim  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  be  and  the  same  hereby  is  sustained,  and  said  coixnter- 
claim  is  hereby  dismissed  with  (thirty-six)  dollars  ($36)  costs  to 
said  plaintiff;  that  said  costs  be  included  in  the  final  judgment,  if 
rendered  in  favor  of  plaintiff,  and  offset  if  final  judgment  be  ren- 
dered in  favor  of  defendant. 


Dated,  (April  15,  1916.) 


(W.  F.  SCHNEIDER,) 

Clerk. 


*  The  last  clause  in  Forms  No.  311  and  No.  312  is  sustained  in 
Cassavoy  v.  Pattison,  101  App.  Div.  128,  and  in  Frey  v.  Bamaby, 
113  App.  Div.  912,  but  in  the  Fourth  Department  the  last  clause 
should  read,  "  and  plaintiff  have  execution,  therefore,  as  provided 
in  sections  3232,  3233  and  779  of  the  Code  of  Civil  Procedure." 

In  the  author's  opinion  the  Cassavoy  and  Frey  cases  are  un- 
sound, and  the  opinion  of  the  Fourth  Department  is  approved, 
and  the  party  should  be  entitled  to  collect  costs  as  motion  costs 
are  collected,  and  the  judgment  in  all  cases  should  provide  as 
above  set  forth  for  the  Fourth  Department.  (Biglow  v.  Drum- 
mond,  109  App.  Div.  132.)  Perhaps  a  motion  can  be  made  to 
sever  the  actions,  and  then  final  judgment  can  be  entered  and 
general  execution  issued,  and  thus  an  appeal  obtained  to  the  Court 
of  Appeals  before  the  final  termination  of  all  the  issues. 

See  159  App.  Div.  800. 
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FORM  No.  313 
Decision  of  Tudge — After  Trial  Without  a  Jury 


SUPKEME    COUET, 

{New  York)  County. 


{JAN  MACPHER80N,) 

Plaintiff, 
against 

{DOUGLAS    FINLANSON,) 

Defendant. 


J 

This  action  having  regularly  come  on  for  trial  and  been  heard 
before  Hon.  {Edward  B.  Finch,)  one  of  the  justices  of  this  court, 
without  a  jury,  at  Special  Term,  {Pari  III)  of  this  court,  held 
on  the  {7th)  day  of  {April,  1916,)  upon  the  pleadings  and  pro- 
ceedings herein,  the  plaintiff  having  appeared  by  {Richard  K. 
Golden,)  his  attorney,  and  the  defendant  having  appeared  by 
{Hugh  MacLean,)  his  attorney,  and  the  proofs  of  both  parties 
having  been  adduced  and  their  respective  counsel  heard,  and  due 
deliberation  having  been  had  thereon,  I  do  decide  and  find  as 
follows : 

EiNDiirGS  OF  Fact 
I. 
II. 

III. 
and  do  further  decide  as 

Conclusions  of  Law 
I. 
II. 
III. 
IV.  That  the  {plaintiff)  is  entitled  to  judgment    *     *    * 

Dated, 

{EDWARD  R.  FINCH,) 

J.  S.  C. 
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FORM  No.  314 
Decision  —  Dismissing  Complaint  on  the  Merits  —  Trial  Term 
(CITY  COURT  OF  THE  CITY  OF  NEW  YORK,) 


(THE    McVICKAB     COMPANY,) 

Plaintiff, 
against 

(MARKET  NATIONAL   BANE   OF 
NEW  YORK,) 

Defendant. 


The  issues  in  this  action  duly  coining  on  to  be  tried  before  the 
undersigned,  one  of  the  justices  of  this  court,  and  a  jury  at  a 
Trial  Term  thereof,  held  on  the  (15th)  day  of  (February,  1915,) 
at  the  court  house  thereof,  (No.  32  Chambers  street,  in  the 
Borough  of  Manhattan,  City  of  New  York,)  and  the  issues  having 
been  duly  tried  on  said  day,  and  the  allegations  and  .evidence  of 
the  parties  having  been  heard,  and  the  plaintiff  and  the  defendant 
having  thereupon  at  the  close  of  the  evidence  each  moved  for  a 
direction  of  a  verdict,  and  the  court  having  thereupon,  by  consent 
of  all  parties,  duly  given  in  open  court  and  entered  in  the  minutes, 
discharged  the  jury  and  reserved  its  decision  on  said  motions; 
now,  after  hearing  (Burton  Williams,)  of  counsel  for  the  plaintiff, 
and  (Charles  Ferguson,)  of  counsel  for  the  defendant,  and  due 
deliberation  having  been  had,  I  decide  and  find  as  follows: 

FiiTDiNQs  OF  Fact 

I.  That  the  plaintiff  is  a  domestic  corporation  created  by,  exist- 
ing and  doing  business  under  the  laws  of  the  State  of  Ifew  York, 
having  its  principal  place  of  business  in  the  Borough  of  Manhat- 
tan, City  of  New  York,  and  was  at  all  the  times  hereinafter  men- 
tioned the  owner  in  fee  of  the  premises  known  as  3  Park  Place, 
in  the  Borough  of  Manhattan,  in  the  City  of  New  York. 

II.  That  the  defendant  is  a  domestic  corporation  created  by  and 
existing  under  the  laws  of  the  United  States  of  America,  having 
been  duly  organized  as  such  under  the  National  Bank  Act,  and 
having  its  principal  place  of  business  in  ^ew  York  City. 
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III.  That  the  defendant  was  heretofore  engaged  in  business  as 
a  national  bank  in  the  Borough  of  Manhattan,  in  the  City  of  New 
York,  and  was  so  engaged  from  June  2d,  1914,  until  the  month 
of  February,  1915,  when  a  receiver  of  said  hank  was  appointed  by 
the  Comptroller  of  the  Currency  pursuant  to  said  National  Bank 
Act. 

IV.  That  the  certificate  of  organization  of  the  defendant  was 
filed  with  the  Comptroller  of  the  Currency  on  the  19  th  day  of 
Blay,  1914. 

V.  That  its  incorporators  met  and  organized  on  the  27th  of 
May,  1914,  by  electing  Thomas  Wilson,  president,  and  John 
Peters,  cashier. 

VI.  That  the  certificate  of  the  Comptroller  of  the  Currency- 
authorizing  the  defendant  to  commence  the  business  of  banting 
was  issued  on  the  2d  day  of  June,  1914,  and  authorized  the 
defendant  to  commence  the  business  of  banking  on  said  2d  day  of 
June,  1914,  and  that  the  defendant  had  no  authority  to  engage  in 
or  transact  business  prior  to  the  said  2d  day  of  June,  1914. 

VII.  That  on  the  21  th  day  of  May,  1914,  the  plaintiff  and  the 
defendant  entered  into  a  lease  in  writing,  dated  the  1st  day  of 
May,  1914,  whereby  plaintiff  leased  and  demised  to  the  defendant 
a  portion  of  the  ground  floor  of  the  premises,  3  Park  Place,  in  the 
Borough  of  Manhattan,  m  the  City  of  New  York,  for  use  as  a 
banking  office;  that  said  letting  was  for  a  term  of  five  years  to 
commence  on  the  1st  day  of  May,  1914,  and  was  upon  the  yearly 
rent  of  $9,000,  payable  in  equal  monthly  instalments  of  $750 
each  on  the  1st  day  of  each  month  in  advance. 

VIII.  That  the  defendant  entered  into  possession  and  enjoy- 
ment of  the  demised  premises  under  said  lease  on  or  about  the 
lOi/i  day  of  May,  1914,  and  continued  in  the  actual  occupation 
thereof  until  the  month  of  February,  1915. 

IX.  That  the  plaintiff  executed  said  lease  prior  to  the  21th 
day  of  May,  1914,  and  delivered  the  same  to  the  defendant  for 
execution;  that  on  the  21  th  day  of  May,  1912,  the  said  defendant 
by  its  president  and  cashier  executed  said  lease  and  delivered  the 
same  to  the  defendant  corporation  on  said  day,  and  the  said  lease 
was  thereupon  accepted  and  retained  by  the  plaintiff. 

X.  The  defendant  paid  the  rent  of  the  said  premises  for  the 
month  of  May,  1914,  and  for  each  and  every  month  thereafter  to 
January,  1915,  in  advance  as  required  by  the  terms  of  said  lease. 
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CoNCLUSioiirs  OF  Law 

I.  That  the  defendant  in  this  action  was  not  at  the  time  of  the 
execution  and  delivery  of  the  lease  set  forth  in  the  complaint 
authorized  by  the  Comptroller  of  the  Currency  to  commence  the 
business  of  banking. 

II.  That  the  execution  of  the  lease  set  forth  in  the  complaint 
by  the  defendant  was  not  incidental  and  necessarily  preliminary 
to  its  organization  and  to  its  entering  upon  the  business  of  banking. 

III.  That  the  defendant  corporation  not  being  authorized  to 
commence  business,  had  no  authority  to  execute  and  deliver  the 
lease  set  forth  in  the  complaint  on  the  27th  day  of  May,  1914,  or 
to  legally  bind  the  defendant  corporation  thereby ;  that  the  act  of 
the  officers  in  executing  and  delivering  said  lease  on  said  day  was 
null  and  void. 

IV.  That  the  defendant  is  entitled  to  judgment  dismissing  the 
complaint  of  the  plaintiff  on  the  merits,  with  costs,  which  are 
hereby  awarded  to  the  defendant  and  against  the  plaintiff  to  be 
taxed,  and  I  hereby  direct  judgment  accordingly. 

Dated,  {New  York,  February  2Uh,  1915.) 

(WILLIAM  L.  RANSOM,) 
Justice  of  the  (City  Court  of  the  city  of  New  York.) 


FORM  No.  315 
Decision  Dismissing  Complaint  —  Special  Term 


SUPEEME  COUET, 

(New  York)  County. 


(CLARENCE  D.  BALDWIN,) 

Plaintiff, 
against 

(JOHN     J.     McGRATH,     Impleaded 
with  TERENCE  Mc  DONNELL,) 

Defendants. 

This  action  having  come  on  for  trial  by  the  court  at  a  Special 
Term  held  by  the  undersigned  without  a  jury  on  the  (l%th)  day 
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of  {January,  1916,)  and  the  defendant  {John  J.  McOrath,)  by 
his  counsel,  having  moved  for  judgment  on  the  pleadings,  and 
after  hearing  {Charles  F.  Brown,)  Esq.,  counsel  for  said 
defendant,  in  support  of  said  motion,  and  {Lucius  H.  Beers,) 
Esq.,  counsel  for  plaintiff,  in  opposition,  and  upon  due  deliberation 
I  find  and  decide  that  the  complaint  {and  supplemental  complaini) 
herein  {do)  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
and  I  accordingly  direct  judgment  to  be  entered  herein  dismissing 
the  complaint  {and  the  supplemental  complaint,)  with  costs  to 
said  defendant  to  be  taxed. 

{EDWARD  B.  FINCH,) 
Justice  of  the  Supreme  Court 

of  the  State  of  New  York. 


ALLOWANCE  TO  ATTORNEY 


FOEM  No.  316 
Notice  of  Motion  for  Allowance  —  to  Guardian  ad  litem 

SUPKEME  COURT, 
{New  York)  County. 


(GERMAN  TRUST  COMPANY,  as 
Substituted  Trustee  of  the  Trusts  cre- 
ated by  the  Last  Will  and  Testament 
of  WILLIAM  FRENCH,  deceased,) 

Plaintiff, 
against 

(ROBERT  WILSON  and  others,) 

Defendants. 


Sirs: 

PLEASE  TAKE  NOTICE  that  on  the  annexed  affidavit  of 
(Francis  Aclcerman)  sworn  to  the  (2Gth)  daj  of  (July,  1916,) 
and  on  the  pleadings  and  all  papers  and  proceedings  herein,  the 
undersigned  will  move  this  Court  at  a  Special  Term  (Part  I) 
thereof,  to  be  held  at  the  County  Court  House,  in  the  (Borough 
of  Manhattan,  City  of  New  York)  on  the  (31si)  day  of  (July, 
1916,)  at  10:30  o'clock  a.  m.,  or  as  soon  thereafter  as  counsel 
can  be  heard,  for  an  additional  allowance  as  guardian  ad  litem 
and  for  such  other  and  further  relief  as  may  be  just  and  proper. 

Dated,  (New  YorJc,  July  25th,  1916.) 

(FRANCIS  ACKERMAN,) 
Guardian  ad  litem  for  (ROBERT  and  JANE 

WILSON,) 

Defendants, 
Office  and  Post-Office  Address, 

(3  Broadway,)  ■ 
(Manhattan,  New  York  City.) 
To 

(THOMAS  TITCOMB,)  Esq., 
Attorney  for  (Plaintiff.) 
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FORM  No.  317 
Affidavit  for  Allowance  to  Guardian  ad  litem 


SUPREME  COURT, 
{New  York)  Comity. 


{QEBMAN  TRUST  COMPANY^  as 
Substituted  Trustee  of  the  Trusts  cre- 
ated hy  the  Last  Will  and  Testa7nent 
of  WILLIAM  FRENCH,  deceased,) 

Plaintiff, 
against 

{ROBERT  WILSON  and  others,) 

Defendants. 


STATE  OF  ^^EW  YORK,   ] 

>-ss. : 


County  of  {New  York), 

{FRANCIS  ACEERMAN,)  being  duly  sworn,  deposes  and 
says:  that  he  is  an  attorney  at  law  having  his  office  at  {No.  3 
Broadway  in  the  Borough  of  Manhattan,  City  of  New  York.) 

That  he  is  the  guardian  ad  litem  of  {two)  of  the  infant 
defendants  in  the  above-entitled  action,  namely  {ROBERT  WIL- 
SON and  JAMES  WILSON.) 

That  the  action  was  brought  to  {partition  certain  real  estate 
situated  in  the  City  of  New  York  and  left  hy  Robert  Wilson.) 
That  the  action  was  begun  in  the  month  of  {January,  1914,)  and 
has  proceeded  to  judgment  and  {a  sale  of  the  premises  has  been 
had  by  the  referee  in  partition,  the  premises  being  sold  for  ($300,- 
000) ) .  The  amount  for  distribution  under  the  final  judgment  will 
be  in  the  neighborhood  of  ($200,000)  in  which  sum  deponent's 
{infants)  have  a  vested  interest  of  ($30,000.00.) 

That  in  connection  with  his  duties  as  guardian  ad  litem  {for 
said  infants,  deponent  advised  himself  of  the  rights  of  his  wards; 
had  several  conversations  with  plaintiff's  attorneys,  examined  the 
wills  of  Robert  Wilson,  Mary  Wilson  and  William  French,  the 
last  mentioned  will  being  the  will  under  which  said  infant 
defendants  derive  their  interest;  examined  carefully  the  complaint 
and  prepared  the  usual  infant's  answer.     He  also  attended  upon 
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the  reference  upon  title;  he  also  filed  exceptions  to  the  referee's 
report,  which  exceptions  were  sustained  by  the  Court,  the  claim 
of  a  defendant  that  a  legacy  of  $5,000  should  he  charged  upon 
the  real  estate  of  William  French  being  disallowed  hy  the  Court; 
also  examined  carefully  all  the  papers  served  upon  him  in  the  suit, 
including  the  application  for  reference;  referee's  report;  motion 
to  substitute  new  parties;  motion  to  confirm  referee's  report  and 
interlocutory  judgment;  and  he  also  examined  carefully  the  law 
as  to  when  general  legacies  are  chargeable  upon  the  real  estate.) 

Deponent  further  says  that  his  services  in  this  matter  were  not 
the  ordinary  routine  services  of  a  guardian  ad  litem,  but  were 
arduous  and  included,  as  above  stated,  appearances  in  Court  and 
examination  of  law. 

In  view  of  the  amount  involved,  deponent  believes  that  the  sum 
of  ($250)  is  a  reasonable  allowance  in  addition  to  costs  for  the 
services  performed  by  him  and  he  therefore  asks  for  such  addi- 
tional allowance. 

(FBANCIS  ACKEBMAN.) 

Sworn  to  before  me,  this     1 
(26th)  day  of  (July,  19 16.) J 

(ARTHUR  PEARSON,) 
Notary  Public, 

(New  York)  County. 
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FORM  No.  318 
Affidavit  for  Allowance  to  Attorney 


SUPREME  COURT, 

(^New  York)  County. 


\ 


{GERMAN  TRUST  COMPANY,  as 
Substituted  Trustee  of  the  Trusts  cre- 
ated hy  the  Last  Will  and  Testament 
of  WILLIAM  FRENCH,  deceased,) 

Plaintiff, 
against 

(ROBERT  WILSON  and  others,) 
Defendants. 

STATE  OF  NEW  YORK,  1 

rSS    ' 

County  of  (New  York) ,       J     " 

(CHARLES  W.  RALSTON,)  being  duly  sworn,  deposes  and 
says;  that  he  is  an  attorney-at-law  and  one  of  the  firm  of  (Ralston 
&  Rice,)  having  an  office  at  (32  Liberty  Street,  Borough  of  Maru- 
hattan.  New  York  City;)  that  the  said  firm  represents  in  this 
action  the  defendant  (Walter  Johnson  and  did  represent  his  wife, 
Sarah,  until  the  day  of  her  death.)  This  action  was  brought  to 
(partition  certain  real  estate  situated  in  the  City  of  New  York  and 
left  by  Robert  Wilson.)  The  action  was  begun  in  (January 
1914,)  and  said  firm  appeared  on  (February  1,  1914,)  for  the 
above-named  defendants.  That  in  many  respects  the  services 
rendered  in  this  action  were  not  ordinary  routine  services.  That 
various  motions  had  to  be  made  and  argued  and  various  lengthy 
consultations  had  and  efforts  made  to  obtain  adjournment  of  sale, 
and  that  there  were  many  questions  of  law  involved.  That 
deponent's  firm  was  engaged  substantially  (forty  (40)  days)  in 
work  on  this  suit.  That  (prior  to  February  1st  said  firm  examined 
the  summons  and  complaint  herein,  and  the  will  of  Robert  Wilson, 
and  questions  of  law  arising  therefrom.  That  on  February  1st  we 
drew  the  notice  of  appearance  for  both  defendants  and  served  the 
same,  and  on  July  17,  1914,  we  received  and  examined  a  notice 
of  motion  for  the  reference  returnable  July  2Sd.)  On  August  Wi 
a  copy  of  the  order  appointing  the  referee  and  notice  of  entry 
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were  served  upon  us  and  examined.  We  received  a  notice  of 
hearing  before  the  referee  for  August  28th,  at  10:30  a.  m. 
On  the  2,8th  of  August  we  attended  the  same.  The  hearing 
was  adjourned  to  September  Qth,  and  again  adjourned  to  Sep- 
tember 7th  and  again  adjourned  to  the  11th  of  September. 
On  the  11th  of  September  vje  attended  the  hearing  and  the  same 
was  closed.  On  November  12th  we  received  and  examined  a 
copy  of  the  referee's  report  and  notice  of  filing.  On  November 
20th  we  received  notice  of  exceptions  to  the  report  and  examined 
the  same.  On  November  22>d  we  received  notice  of  motion  for 
judgment  returnable  on  November  28th.  On  November  21st 
one  of  the  defendants  Mary  T.  Rogers  died.  On  February 
28th  motion  for  judgment  was  adjourned  to  the  30th  of  Novem- 
ber and  on  November  30th  the  said  motion  ivas  withdrawn. 
On  December  1st  deponent's  firm  drew  and  served  notice  of 
motion  to  open  the  reference  for  December  6th  and  filed  a  note 
of  issue  of  the  motion.  The  same  was  adjourned  to  December 
7th  and  new  note  of  issue  filed.  On  December  7,  1914,  ive 
attended  before  Mr.  Justice  Davis  and  argued  the  motion  to 
re-open  the  reference.  Mr.  Justice  Davis  handed  down  a  decision 
on  December  17 th.  On  January  2,  1915,  ive  received  a  pro- 
posed order  and  notice  of  settlement  returnable  Jam-uary  4th. 
On  January  4th  the  order  was  signed  by  Mr.  Justice  Davis. 
On  January  5th  we  received  and  examined  the  order  and  notice 
of  its  entry.  On  March  25th  we  received  and  examined  notice 
of  motion  to  substitute  the  German  Trust  Company  as  adminis- 
trator, c.  t.  a.  of  William  French  and  Martha  French  and 
examined  the  same.  On  March  30th  we  received  am.d  examined 
copy  of  the  order  substituting  the  said  German  Trust  Company 
amd  notice  of  entry,  and  on  April  11th  we  received  and  examined 
the  papers  on  the  motion  for  judgment.  On  April  IQth  the 
motion  for  judgment  was  submitted,  and  on  April  20th  Mr. 
Justice  Laughlin  at  Special  Term,  Part  III,  handed  doivn  a 
lengthy  decision.  On  June  11th  we  received  the  proposed  inter- 
locutory ■  decree  and  notice  of  settlement  for  June  13th  and 
examined  the  same.  On  June  13th  interlocutory  decree  ivas  sub- 
mitted to  Mr.  Justice  Weeks,  and  the  next  day  the  interlocutory 
judgment  was  signed  by  him.  On  June  21st  we  received  copy 
of  the  interlocutory  judgment  and  notice  of  entry  and  exarnined 
the  same.  On  July  6th  we  received  notice  of  sale  for  July  l7th 
and    subsequently    had    many    consultatjons    in    regard    to    the 
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adjournment  of  the  sale.  The  sale  W0,s  adjourned  by  consent  to 
July  29th  hy  agreement  with  the  attorneys  for  the  plaintiffs, 
hut  the  referee  refused  to  adjourn  the  same  and  the  sale  took 
place  on  July  llth  and  the  property  in  question  was  sold  hy  the 
referee  in  three  separaie  parcels  for  the  aggregate  sum  of 
$400,000.  The  share  of  Walter  Johnson  is  one-fifth  and  in 
view  of  the  amount  involved  and  the  labor  expended,  deponent 
believes  that  the  sum  of  ($500)  is  a  reasonable  allowance  in 
addition  to  the  costs,  and,  therefore,  asks  for  additional  allowance. 

{CEABLES  W.  RALSTON.) 
Sworn  to  before  me,  this  1 
{29th)  day  of  {July,  1916)  J 

{EDWARD  W.  WILCOX,) 

Comm.  of  Deeds,  {New  York  City.) 
22 
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FORM  No.  319 
Statement  and  Confession  of  Judgment 


SUPKEME  COURT, 
{New  York)  County. 


{RALPH  HAYNE8,) 

Plaintiff, 
against 

{WILLIAM  JOHNSON  cund  HOW- 
ARD BROWN,) 

Defendants. 

The  undersigned,  one  of  the  defendants  above  named,  hereby 
confesses  judgment  in  this  action  in  favor  of  {Ralph  Haynes,) 
plaintiff  above  named;  for  the  sum  of  {three  hundred  and  fifty 
($350))  dollars,  and  hereby  authorizes  him,  his  heirs,  adminis- 
trators or  assigns,  to  enter  judgment  therefor  against  him  on  or 
after  {October  15,  1916.) 

This  confession  of  judgment  is  for  a  debt  justly  to  become  due 
to  the  plaintiff  on  {October  1,  1916,)  arising  upon  the  following 
facts: 

On  the  first  day  of  September,  1914,  the  undersigned  made  and 
delivered  to  the  plaintiff  his  promissory  note,  of  which  the  follow- 
ing is  a  copy: 

$350.00  New  York,  Sept.  1,  1914. 

Thirty  days  after  date  I  promise  to  pay  to  the  order  of  Ralph 

Haynes  Three  hundred  and  fifty  ($350)  dollars. 

Value  received. 

WILLIAM  J0HN80N 

The  consideration  of  said  note  was  professional  services  reru- 
der&d  by  plaintiff  to  the  undersigned  as  his  attorney  in  an  action  in 
the  Supreme  Court,  county  of  Westchester,  brought  against  under- 
signed by  Arthur  Morton  and  others,  which  action  the  plaintiff  was 
retained  to  defend  for  the  agreed  sum  of  three  hundred  amd  fifty 
($350)  dollars.  {WILLIAM  JOHNSON.) 
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Statement   for,   on  Confession 


STATE  or  'EWN  Y0EK,1 

(jountj  of  (New  Yorh),      j 

(WILLIAM  JOHNSON,)  one  of  tlie  defendants  above  named, 
being  duly  sworn,  says  tbat  he  is  the  defendant  making  the  above 
statement  and  confession  of  judgment,  and  that  the  matters  of 
fact  therein  set  forth,  are  true. 

(WILLIAM  JOHNSON.) 

Sworn  to  before  me,  this 
(26th)  day  of  (September,  1916. 

(WILLIAM  BARBER,) 
Notary  Public, 

(New  Yorlc)  Co. 


J 


FORM  No.  320 
Tudgment  Emered  on  Confession  —  With  Bill  of  Costs* 

SUPEEME  COUET,      , 
(New  York)  County. 

(RALPH  IIAYNES,) 

Plaintiff, 
asainst 

(WILLIAM  JOHNSON  and  HOW- 
ARD BROWN,) 

Defendants. 

Statement  for  Judgment 

Amount  confessed   .''. $350  00 

Interest *. 

*  Upon  Entet  of  Jtidoment  by  Conttession 

Cost  by  statute   ( §  1275,  Code) $15  00 

For  each  additional  defendant  served,  $2.     (§  3251,  subd.  1,  Par.  2), 

each 2  00 

Affidavits.      (§  3298,   Code),  each 12 

Transcript  of  judgment  and  filing.       (§  3301,  Code,  Pars.  7  and  8)  ..  18 

For  serving  summons  and  complaint.     (§  3307,  subd.  1,  Code) 1  00 

Clerk's  fees  on  entering  judgment.     (§  3301,  Par.  3,  Code) 50 

Postage.      (§   3256,  Code) 

SheriflF's  fee  on  execution.      (§   3307,   subds.   6   and   10,  Code),  and 

mileage,  10  cents  a  mile  one  way,  in  addition  to  fee 1  75 

Satisfaction  and  filing.     (§  3304,  subd.  9,  Code)   and  filing 37 
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Om  Confession  —  Costs 


Costs  by  statute $15  00 

Affidavits 24 

Transcripts  and  docketing 18 

Clerk's  fees  entering  judgment 50 

Postage 

Sheriff's  fees  on  execution 2  25 

Satisfaction  piece 25          $18  44 


Total $368  44 


STATE  OF  ]^EW  TOEK,  , 


County  of  {New  York), 


}' 


I 


{JOSEPH  KERN  AN,)  being  duly  sworn,  says,  that  lie  is 
managing  clerk  for  the  plaintiff's  attorney  in  the  above  action; 
that  the  disbursements  above  mentioned  have  been  made  in  said 
action  or  will  be  necessarily  made  or  incurred  therein,  as  he 
verily  believes. 

{JO.SEPH  KEBNAN.) 
Sworn  to  before  me,  this 
{l&th)  day  of  {October,  1915.) 

{FRANK  WHITE,) 
Notary  Public, 

{New  Yorh)  County. 

JUDGMEI^T. 

On  filing  the  statement  and  confession  of  judgment  hereto 
annexed  it  is  hereby  adjudged  that  {Ralph  Haynes,)  the  plaintiff, 
do  recover  of  William  Johnson,  one  of  the  defendants,  the  sum  of 
three  hundred  and  fifty  ($350)  dollars,  the  amount  claimed  and 
interest,  with  eighteen  and  44/100  ($18.44)  dollars  costs  and 
disbursements,  amounting  in  the  whole  to  the  sum  of  three  hun- 
dred and  sixty-eight  and  44/100  ($368.44)  dollars,  and  that  said 
plaintiff  have  execution  therefor. 

{WILLIAM  F.  SCHNEIDER,) 

Clerk. 
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On  Default  in  Pleading  —  Statement 


FORM  No.  321 
Statement  and  Judgment  on  Default* 
(CITY  COURT  OF  THE  CITY  OF  NEW  YORK) 


(JOHN  JONES,) 

Plaintiff, 
against 

(JOHN  DOE  and  RICHARD  ROE,) 

Defendants. 


Statement  for 
judgment 


Amount  claimed  in  (summons) ($1,000  00) 

Interest (30  00) 


(.$1,030  00) 

Costs  by  statute ($15  00)— 

Defendants  served  with 

process,  $2  eacli (2  00) 

Affidavits  (2),  (I21/2C  each)  .....  .  .  .  (25)  .■ 

Transcripts    and     docketing     (always 

same)    (12) 

Serving  complaint  and  summons (3  00) 

Clerk's  fee   entering  judgment  (City 

Court,  50  cents)    (50) 

Postage 

Satisfaction  piece    (25) 

*Entky  of  Judgment  by  Depatjlt. 

Costs  by  statute.     (§  3251,  Subd.  1,  Par.  1,  Code) .$15  00 

For  each  additional  defendant  served,  $2..  (§  3251,  Subd.  1,  Par..  2) 

each. ' 2  00 

Affidavits.     (|  3298,  Code) ,  each 12 

Transcript  of  judgment  and  filing.     {§  3301,  Code,  Pars.  7  and  8)  .  .  18 

For  serving  summons  and  complaint.     (§  3307,  Subd.  1,  Code) 1  00 

Clerk's  fees  on  entering:  judgment.     ( §  3301,  Par.  3,  Code) ,  .  50 

Postage.      (§   3256,  Code) 

Sheriflf's  fee  on  execution.     (§  3307,  Subds.  6  and  10,  Code) 1  75 

Mileage,  a  mile,  one  way,  in  addition  to  fee 10 

Satisfaction  and  filing.     (§  3304,  Subd.  9,  Code)   and  filing 37 
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On  Default  in  Pleading 


Sheriff's  fees  on  execution  ($1.75,  and 

mileage,  10c  a  mile) ($2  05) 


($24  40) 

($1,054  40) 

STATE  OF  NEW  YOEK,  \ 

r  SS  .' 

County  of  (iVew  ForA;),       J 

,  {EZRA  WILLIAMS,)  being  duly  sworn,  says,  that  he  is  the 
plaintiff's  attorney  in  the  above-entitled  action ;  that  the  disburse- 
ments above  mentioned,  have  been  made  in  said  action,  or  will  be 
necessarily  made  or  incurred  therein;  that  the  time  for  the 
defendant  to  appear,  answer  or  demur  herein  has  expired,  and 
that  said  defendant  has  not  appeared  or  answered  or  demurred 

herein,  except 

{EZRA  WILLIAMS.) 
Sworn  to  before  me,  this     1 
{l^th)  day  of  {May,  1914)./ 

{THEODORE  RYAN,) 
Notary  Public, 

{New  York)  County,  No.  (326). 

JUDGMENT. 

Entered  {May  12,  1914.)  The  summons  {and  complaint)  in 
this  action  having  been  personally  served  on  {John  Doe  and 
Richard  Roe,)  the  defendants  on  the  {5th)  day  of  {May,  1914,) 
and  the  time  for  said  defendants  to  appear,  answer  or  demur 
herein  having  fully  expired  and  said  defendants  not  having 
appeared  or  answered  or  demurred  herein  except 

NOW  ON  MOTION  of  {Ezra  Williams,)  plaintiff's  attorney, 
it  is  hereby  adjudged  that  {John  Jones,)  the  plaintiff,  do  recover 
of  {John  Doe  and  Richard  Roe,)  the  defendants,  the  sum  of  {ten 
hundred  and  thirty  dollars)  ($1,030.00),  the  amount  claimed  and 
interest,  with  {tnmdy-fowr  and  45/100  dollars  ($24.45))  costs 
and  disbursements!,  amounting  in  the  whole  to  the  sum  of  {ten 
hundred  fifty-fom-  and  45/100  doUars  ($1,$54.45)),  and  that 
said  plaintiff  have  execution  therefor. 

{THOMAS  F.  SMITH,) 

(seal.)  Clerk. 
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For  Sum  of  Money 


FORM  No.  322 
Judgment  for  Sum  of  I/Eoiiey 
(OITY  COURT  OF  THE  CITY  OF  NEW  YORK.) 


(HENRY  MANN,) 

Plaintiff, 
against 

(JOHN  ANDERSON,) 

Defendant. 


J 


The  issues  in  the  above-entitled  action  having  come  on  for  trial 
before  Honorable  (Edward  B.  La  Fetra,)  one  of  the  Justices  of 
this  Court  and  a  jury  at  Trial  Term,  (Part  V,)  of  this  Court,  and 
the  jury  having  returned  a  verdict  in  favor  of  the  (plaintijf)  and 
against  the  (defendant)  for  the  sum  of  (three  hundred  dollars 
($300,))  and  the  costs  of  the  plaintiff  having  been  taxed  at  (one 
hundred  and  five  and  02/100  ($105.02))  dollars. 

NOW,  on  motion  of  (Charles- H.  Clinton,)  attorney  for  plain- 
tiff, 

IT  IS  ADJUDGED,  that  the  (plaintiff,  Henry  Mann.)  do 
recover  of  the  (defendant,  John  Anderson,)  the  sum  of  (three 
hundred  (300))  dollars,  together  with  (one  hvmdred  and  five  and 
02/100  ($105.02) )  dollars  costs  as  taxed,  making  in  all  the  sum  of 
(fowr  hundred  and  five  and  02/100  ($405.02))  dollars,  and  that 
said  (plaintijf)  have  execution  therefor. 

Dated,  (October  15,  1914.) 

(THOMAS  F.  SMITH.) 

Clerk. 
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Dismissi»g  Ctomplaiiifc — Trial  Term 


FORM  No.  323 
Judgment  Dismissing^  Complaint  —  Trial  Term 


SUPEEME  COUET, 

{New  York)  County. 


{CATHERINE  DE  WOLF,) 

Plaintiff, 
against 

(SIMEON  FORM  AN  and  SAMUEL 
T.  SHAWMAN,) 

Defendants. 


> 


Judgment,  (November  16,  1915.) 

The  summons  herein  having  been  personally  sei-ved  on  the 
defendants,  who  appeared  by  {John  0.  Oxilich)  as  their  attor- 
ney, and  the  complaint  having  thereupon  been  served  and  the 
defendants  having  served  their  answer,  and  the  issues  thus  raised 
having  come  on  for  trial  on  the  (14^^)  day  of  {Novemher,  1915) 
at  a  Trial  Term  of  this  Court,  {Part  X)  before  Mr.  Justice 
{Mitchell  L.  Erlanger,')  and  a  jury,  and  the  defendants  having 
moved  on  the  pleadings  to  dismiss  the  complaint  and  the  same 
having  been  dismissed,  and  the  defendants'  costs  having  been 
duly  adjusted  on  notice  at  the  sum  of  {One  hundred  and  four- 
teen and  32/100)  dollars,  now  on  the  summons  and  pleadings 
herein,  and  on  reading  and  filing  a  certified  copy  of  the  clerk's 
minutes,  showing  such  dismissal,  and  on  motion  of  {John  C. 
Oulich,)  defendants'  attorney,  it  is 

ADJUDGED,  that  this  action  be  and  the  same  is  hereby  dis- 
missed, and  that  the  defendants,  {Simeon  Forman  and  Samuel  T. 
Shawmom,)  recover  of  the  Plaintiff,  {Catherine  De  Wolf,)  the 
sum  of  {One  hundred  and  fourteen  and  32/100)  dollars  costs  as 
taxed,  and  have  execution  therefor. 

{WILLIAM  F.  SCHNEIDER,) 

Clerk. 

(seal.) 
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Dismissing  Complaant  —  Special  Term 


FORM  No.  324 
Judgment  Dismissing  Complaint  —  Special  Term 

At  a  Special   Term,    (Part  III,)    of  the   Supreme 

Court,   held  in  and  for  the  County  of    {New 

York,)    at   the   County    Court   House,    in   said 

County,  on  the  (3rd)  day  of  (February,  1916:) 
Ir  EESEWT : 

Hon.  (EDWARD  B.  FINCH,) 

Justice. 


(CLARENCE  D.  BALDWIN,) 

Plaintiff, 
against 

(JOHN     J.     McGRATH,     impleaded 
with  TERRENCE  McDONNELL,) 
Defendants. 

This  action  having  duly  come  on  for  trial  before  Mr.  Justice 
(Edward  R.  Finch,)  at  a  Special  Term,  (Part  III,)  of  this 
Court,  held  on  the  (18ft)  day  of  (January,  1916,)  at  the  County 
Court  House  in  the  County  of  (New  York,)  and  the  defendant 
(John  J.  McOrath)  having  moved  for  judgment  on  the  pleadings, 
and  the  court  having  heard  the  parties  thereon,  and  after  due  de- 
liberation having  made  and  filed  on  the  ("ind)  day  of  (February, 
1916,)  a  decision  in  favor  of  the  defendant,  (John  J.  McGrath,) 
and  against  the  plaintiff,  directing  judgment  as  hereinafter  stated, 
with  costs  to  said  defendant  against  the  plaintiff,  to  be  taxed, 

]!^0W,  on  motion  of  (Sol.  A.  Cohn,)  Esq.,  attorney  for  said 
defendant  (John  J.  McOrath,)  it  is 

ADJUDGED,  that  the  complaint  (and  supplemental  com/- 
plaint)  of  the  plaintiff  be  and  the  same  hereby  (are)  dismissed, 
and  that  said  defendant  (John  J.  McGrath)  recover  of  the  plain- 
tiff his  cofets,  as  taxed,  amounting  to  the  sum  of  (Three  hundred, 
tweniy^ine  and  66/100  dollars  (329.66,))  and  that  he  have 
execution  therefor. 

Judgment  signed  and  entered  this   (3d)    day  of   (February, 

■^^^^•^  (EDWARD  R.  FINCH,) 

J    S    C 
(WILLIAM  F.  SCHNEIDER,) 

Clerk. 
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Dismissing  Complaint  on  Merits  —  Trial  Term 


FORK  No.  325 
Judgment  Dismissing  Complaint  Upon  the  Merits  —  Trial  Term 


SUPKEME  COUET, 

{New  York)  County. 


{JOHN  B.  BAKER,) 

Plaintiff, 
against 

{CHABLE8  J.  PBANKABD,) 
Defendant. 

The  issues  in  this  action  having  been  brought  on  for  trial  before 
Mr.  Justice  {Samuel  Greenhaum,)  and  a  jury  at  a  Trial  Term, 
{Part  III,)  of  this  Court,  held  on  the  (15^^)  day  of  {February, 
1916,)  at  the  County  Court  House  in  the  {Borough  of  Manhattan, 
City  of  New  York,)  and  the  issues  having  been  duly  tried,  and 
the  plaintiff  and  the  defendant  having  thereupon  at  the  close  of 
all  of  the  evidence  each  moved  for  a  direction  of  a  verdict ;  and 
the  court  having  thereupon,  by  consent  of  all  the  parties,  duly 
given  in  open  court  and  entered  in  the  minutes,  discharged  the 
jury,  and  reserved  its  decision  on  the  said  motions;  and  the 
Court  having,  after  due  deliberation,  duly  directed  judgment  in 
favor  of  the  defendant,  and  against  the  plaintiff,  dismissing  the 
plaintiff's  complaint  upon  the  merits,  with  costs,  and  having 
thereafter,  on  the  {24:th)  day  of  {February,  1916,)  duly  made 
and  filed  a  decision  in  favor  of  the  defendant,  and  against  the 
plaintiff,  containing  a  statement  of  the  facts  found  and  the  con- 
clusions of  lavF  thereon,  and  directing  judgment  in  favor  of  the 
defendant,  and  against  the  plaintiff,  dismissing  the  complaint 
upon  the  merits,  with  costs,  and  defendant's  costs  having  been 
duly  adjusted  at  {eighty-five)  dollars  and  {eighteen)  cents: 

NOW,  on  motion  of  {Benjamin  F.  ButUr,)  attorney  for 
defendant,  it  is 

ADJUDGED,  that  the  plaintiff's  complaint  be,  and  the  same 
is  hereby  dismissed,  upon  the  merits,  and  that  the  defendant, 
{Charles  J.  Prankard,)  do  recover  of  the  said  plaintiff,  costs  of 
this  action  as  taxed  and  that  execution  issue  therefor,  for  the  sum 
of  {eighty-five  and  18/100   ($85.18))  dollars. 

Dated,  {February  24,  1916.) 

(seal.)  {WILLIAM  F.  8GHN EIDER,) 

Clerk. 


COSTS 


The  following  are  ready  references  as  to  amoumis  of  costs  and 
disbursements.  They  are  given  in  the  order  of  the  usual  printed 
blank  of  bill  of  costs. 

BILL  OF  COSTS 
Costs  Befoee  Notice  of  Trial: 

to  plaintiff,  if  action  enumerated  in  §  420  of  the 

Code $15  00 

(§  3251,  Code,  subd.  1.) 

in  every  other  action 25  00 

(§  3251,  Code,  subd.  1.) 

to  defendant,  usually, 10  00 

(§  3251,  Code,  subd.  2;  §  3258.) 

Costs  Aftee  iffoTiCE  of  Trial 15  OQ 

to  either  party,  usually, 

(§  3251,  Code,  subd.  3,  par.  1.) 

if  two  trials 30  00 

Additional  Defendants  Served,  up  to  ten,  for  each ...      200 

above  ten,  for  each. 1  00 

to  plaintiff  (§  3251,  Code,  subd.  1,  par.  2). 

Trial  Fee,  Issue  of  Fact.     (For  each  trial) 30  00 

to  either  party  (§  3251,  Code,  subd.  3,  par.  5). 

Trial  Fee,  Issue  of  Law ." 20  00 

to  either  party  (§  3251,  Code,  subd.  3,  par.  4). 

Allowance  by  Statute .... 

to  plaintiff  in  foreclosure,  partition  and  adjudica- 
tion upon  will  or  other  instrument,  deter- 
mination of  claim  to  real  property  (includ- 
ing foreclosure  of  mechanic's  lien)  or  where 
there  has*  been  a  warrant  of  attachment. 
10  per  cent,  if  sum  not  over  $200. 
5  per  cent,  on  next  $400. 
2  per  cent,  on  next  $1,000. 
(§§  3252,  3254,  Code.) 

Allowance  by  Court 

to  either  party  (§  3253,  Code). 
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682  Costs 

Items  and  Amounts 


MoTioiT,  usually $10  00 

to  either  party   (§  3251,  Code,  subd.   3,  par.  9'; 
§  3251,  Code,  subd.  1,  par.  4). 

OeBEE    of    PtTBLICATIOir 10    00 

to  plaintiff  (§-  3251,  Code,  par.  4). 
Teial  Occupied  More  Thaw  Two  Days 10  00 

to  either  party  (§  3251,  Code,  subd.  3,  par.  5). 

PEOCUEIIfG     InjUWCTIOK      OeDEE     OE     AN     OedEE     OP 

Aeeest   10  00 

(§  3251,  Code,  subd.  1,  par.  5), 
Apfointmeitt  ov  GuAEDiAisr  OP  Inpant  Depewdaitt.  .       10  00 

to  plaintiff  (§  3251,  Code,  subd.  1,  par.  3). 
ExAMiJiTATioiir  OF  Paety  Bepoee  Teial 10  00 

to  either  party  (§  3251,  Code,  subd.  3,  par.  2). 
Attem-din-g  anti  Takiis-g  Depositiok-  De  Bene  Esse . .        10  00 

to  either  party  (§  3251,  Code,  subd.  3,  par.  2). 

DeAWIITG  IliTTEEEOGATOEIES  TO  AlfTSTEX  TO  CoMMISSIOW.  10    00 

to  either  party  (§  3251,  Code,  subd.  3,  par.  3). 

Making  and  Seevistg  Case 20  00 

to  either  party  (§  3251,  Code,  subd.  3,  par.  6). 

Making  and  Seeving  Amendments  to  Case 20  00 

to  either  party  (§  3251,  Code,  subd.  3,  par.  7). 
Making  and  Seeving  Case  op  Moeb  Than  50  Folios.       30  00 

to  either  party  (§  3251,  Code,  subd.  3,  par.  6). 
Teem  FSes: 

Supreme  Court: 

$10.00  for  each  term  not  exceeding  five,  includ- 
ing term  at  which  case  is  tried, 
to  either  party  (§  3251,  Code,  subd.  3,par.ll). 
City  Court:, 

only  one  term  fee  allowed. 
Appellate  Division  (§  3251,  Code,  subd.  4,  par.  4), 
$10  for  each  term  not  exceeding  five,  excluding 
term  at  which  case  is  argued, 
in  First  Department,  October  to  June  is  one  term. 
Court  of  Appeals  (§  3251,  Code,  subd.  5,  par.  3), 
$10  for  each  term  not  exceeding  ten,  excluding 
term  at  which  case  is  argued. 
January  to  January  is  one  term, 
motion  for  new  trial,  upon  a  case,  or  an  application 
for  judgment  upon  a  special  verdict. 
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Taxable  Disbursements 

Teem  Fees  —  Cont. 

to  either  party   (§   3251,   Code,  subd.  3,  par.   8; 
§  3251,  Code,  subd.  4). 

upon  a  case  before  ar^ment $20  00 

upon  a  case  for  argument 40  00 

Peoceedings    Befoee    and    Aftee    Geanting    New 

Teial 25  00 

to  either  party  (§  3251,  Code,  subd.  3,  par.  10). 
Application   foe   Judgment    on    Special   Veedict, 

Befoee  Aegument 20  00 

to  either  party   (§,  3251,   Code,  subd.  3,  par.   8, 
subd.  4). 
Application  foe  Judgment  on  Special  Veedict^,  foe 

Aegument 40  00 

to  either  party  (§   3251,   Code,  subd.  3,  par.   8; 
§  3251,  Code,  subd.  4). 
Appeal  to  Appellate  Division,  Before  Aegument.       20  00 

to  either  party  (§  3251,  Code,  subd.  4). 
Appeal- TO  Appellate  Division,  foe  Aegument.  ...        40  00 

to  either  party  (§  3251,  Code,  subd.  4). 
Appeal  to  Couet  of  Appeals,  Befoee  Aegument.  . .        30  00 
to  either  party  (§  3251,  Code,  subd.  5,  par.  1). 

Appeal  to  Couet  of  Appeals,  foe  Aegument 60  00 

to  either  party  (§  3251,  Code,  subd.  5,  par.  2). 
Peepaeing  Case  on  Appeal  to  Couet  of  Appeals.  .  .... 

(§  3251,  Code,  subd.  3.) 

Damages  in  Couet  of  Appeals  foe  Delay .... 

not  exceeding  10  per  cent,  of  the  amount  of  the 
.  judgment  to  either  party  (§  3251,  Code,  s>ubd. 
5,  par.  4). 
Intbeest  on  "Veedict .... 

DISBUKSEMENTS 

Paid  foe  Seaeches .... 

(§§  3256,  3304,  Code.) 
Paid  Eefeeee's  Repoet    .... 

(§§  3256,  3296,  Code.) 
Paid  Eefeeee's  Fees .... 

(§§  3256,  3296,  3297,  Code.) 


684  Costs 

Taxable  Disbursements 

CoMMissioiirEE's  Fees .... 

(§  3256,  Code.) 
Clerk's  Fees  os  Teial $1  00 

(§  3301,  Code,  par.  2,  §  3304.) 
Cleek's  Fees  oit  Filing  Notice  of  Pendency  of 

Action .... 

10  cents  a  folio. 

to  plaintiff  (§  3304,  Code,  par.  6). 
Cleek's  Fees  Entering  Judgment,  usually 50 

(§  3301,  Code,  par.  3.) 
Affidavits  and  Acknowledgments .... 

(§  3298,  Code.) 

afEdavits,  12  cents  each. 

acknowledgments,  25  cents  for  one  person,  and 
each  additional  person  12  cents. 
Sbeving  Copies  Summons  and  Complaint $1  00 

(§  3307,  Code,  subd.  1.) 

by  Sheriff,  ISTew  York,  Kings,  Bronx,  Queens  and 

Richmond   Counties    1  50 

Mileage,  6  cents  a  mile  going  and  6  cents  a  mile 

returning .... 

Satisfaction   Piece    25 

(§  3298,  Code,  par.  2,  25  cents.) 

(See  §  1261,  Code.) 
Teansceipts  and  Filing 18 

(§  3301,  Code,  par.  7,  8;  §  3304,  Code.) 
Ceetified  Copt  Judgment .... 

3  cents  a  folio,  a  minimum  fee  25  cents. 

(§  3305-a,  Code.) 
Ceetified  Copy  Oedees .... 

3  cents  a  folio,  minimum  fee  25  cents  (§§  3305-a, 
3304,  Code.) 
Postage •  ■  •  • 

(§  3256,  Code.) 
JuEY  Fee  (25  cents  each) 3  00 

(§  3313,  Code.) 
Stenogeaphee's  Fees •  •  •  • 

under  stipulation  (§§  3256,  3311,  Code.) 

(See  cases  cited  in  Nichol's  Practice,  §  2140.) 


Costs  685 

Taxable  Disbursements 


Sheriff's  Fees  on  Execution .... 

In  ITew  York,  Kings,  Bronx,  Queens  and  Rich- 
mond Comities,  counting  in  one  mile $185 

for  receiving $1  50 

for  return 25 

Mileage,  10  cents  for  each  mile,  one  way.  .  .  10 

(§  3256,  Code.) 
(§  3307,  Code,  sub.  6.) 
(§  3307,  Code,  subd.  10.) 
Sheeiff's  Fee^  on  Execution  : 

generally,   (one  mile) 72 

(§§  3256,  3307,  subd.  6,  3307,  subd.  10,  Code) 

for  receiving 50 

for  return 12 

mileage 10 

mileage,  10  cents  each  mile,  one  way 10 

Sheeiff's  Fees  on  Attachment  oe  Replevin: 
(§  3307,  Code,  subds.  2  and  7.) 
In  ~New  York,  Kings,  Bronx,  Queens  and  Rich- 
mond Counties : 

for  levying  warrant  without  summons 5  25 

for  levying  warrant  with  summons 7  00 

for  service  of  each  additional  warrant 150 

mileage,  12  cents  a  mile,  one  way. 
replevin : 

executing  requisition 8  00 

mileage,  12  cents  a  mile,  one  way. 
outside  such  named  counties  for  levying  warrant 

without  summons 1  00 

for  levying  warrant  with  summons 2  00 

for  service  of  each  additional  warrant .... 

mileage .... 

replevin : 

execiiting  requisition 1  00 

Such  additional  compensation  for  the  sheriff's 
trouble  and  expenses  in  taking  possession  of  and 
preserving  the  property,  as  the  judge  issuing  the 
warrant  or  in  case  of  a  replevin  as  the  court  or 
a  judge  allows,  and  the  judge  or  court  may  make 
an  order  requiring  the  party  liable  therefor  to 
pay  the  same  to  the  sheriff. 


686  Costs 


Taxable  Disbursements 


Sheriff's  Fees  on  Attachment  oe  Replevin  —  Cont. 
For  other  fees  on  attachment  and  replevin,   see 
§  3307,  subd.  2, 

Sheeiff's  Teem  Fee $0  50 

(§  3307,  Code,  subd.  4.) 

In  New  York  County,  this  is  included  in  fee  paid 
for  filing  note  of  issue  in  jury  cases.  In  most 
counties  this  is  the  only  fee  that  has  to  be  paid 
on  filing  such  note  of  issue. 

Coeonee's  Fees  on  Execution .... 

same  as  sheriff  (§  3310,  Code). 

ExTEACT   FEOM   MiNUTES,   USUally 10 

5  cents  for  each  folio.     (§  3301,  Code,  par.  5.) 

Paid  Feinting  Cases .... 

(§  3256,  Code.) 

Paid  Feinting  Points .... 

(§  3256,  Code.) 

Paid  Copy  of  Stenogeapiiee's  Minutes .... 

(§  3256,  Code.) 

(See  cases  cited  in  Nichol's  Prac,  §  2140.) 
Where  party  desires  to  tax  as  a  disbursement  copy 
of  stenographer's  minutes,  the  afiidavit  should  be 
very  full  showing  that  they  are  necessary  to 
enable  the  party  to  prepare  his  ease  or  propose 
amendments  to  his  opponent's  case. 

Paid  Copies  Following  Papees .... 

(§§  3256,  3301,  3304,  Code.) 

Where  the  final  judgment  in  an  action  allows  for 
printing  and  stenography,  these  items  may  be 
taxed  as  disbursements. 
Where  there  are  more  than  ten  defendants,  the 
expense  for  printing  the  summons  and  complaint 
may  be  taxed. 

Cleek's  Fees  foe  Taxing  Costs .... 

charged  in  some  counties  (not  in  New  York)  at. . .  25 

Filing  Eetuen  to  Couet  of  Appeals 50 

(§  3300,  Code.) 
Paid    upon    Filing    Note    of    Issue    (New    Yoek 
County). 
not   provided   for   in   some   blanks.      (Variable.) 


Costs  687 

Taxable  Disbursements 


Attendawce  op  Following  Witnesses: 

fee,  50  cents  a  day,  and  mileage,  8  cents  a  mile, 

one  way. 

(         )  days,  (         )  miles. 

(  )  days,  (  )  miles. 

(     .    )  days,  (  )  miles. 

The  following  are  not  contained  on  the  ordinary 

printed  blank  for  bills  of  cost,  but  should  not  be 

overlooked.     (§§  3256,  3318,  Code). 

Paid  fob  Publication-  of  Summons,  etc .... 

(§  3256,  Code.) 

SUEVETOE  IN  PaETITION  OE  DoWEE .... 

to  either  party  (§§  1682,  3256,  3257,  3299,  Code.) 
Motion  foe  New  Teial  Without  a  Case,  usually.  .  .  .      $10  00 

to  either  party  (§  3251,  Code,  subd.  3,  par.  9.) 
Application  foe  Judgment  Rendeeed  and  Subject 

to  Opinion  of  the  Couet,  foe  Aegument  ....  .... 

(§  3251,  Code,  subd.  4.) 
Exceptions  Oedeebd  Heaed  at  Appellate  Division 

in  Piest  Instance,  Befoee  Aegument .... 

(§  3251,  Code,  subd.  4.) 
Exceptions  Oedeeed  Heaed  at  Appellate  Division, 

FOE  Aegument    , .... 

(§  3251,  Code,  subd.  4.) 
Appeal  feom  Inteelocutoey  Judgment  oe   Oedee 

OF  THE  City  Couet  of  New  Yoek 10  00 

(§§  3251,  Code,  4,  par.  4;  §  3189.) 
In  a  Case  foe  Inceeased  Costs,   One-Half  Addi- 
tional      .... 

(§§  3258,  3259,  Code.) 

Paid  Eefeeee  Settling  Case .... 

Cleek's  Pees   foe  Remittitue .... 

Recoeding  Moetgage  in  Foeeclosuee  Rule .... 

(Public  Officers  Law,  §  68.) 

Filing  Notice  of  Appeal,  Court  of  Appeals 50 

(§  3300,  Code,  par.  2.) 
Paid  foe  Remittitue,  Court  of  Appeals  (10  cents  a 

folio) 

(§  3300,  Code.) 


688  Costs 


Taxable  Disbursements 

Paid  foe  Ceetified  Transoeipts  of  Judgment,  etc. 

12  cents  each. .... 

riLIWG   MBCHAmo's   LlEN $0  20 

Paid  Ceetifting  Peinted  Recoed  on  Appeal   (one 

cent  a  folio)    .... 

(§  3301,  suM.  6,  Code.) 


MOTION  FOR  NEW  TRIAL 


YQ-RK  No.  326 
Order  Denying  Motion  for  New  Trial 

At  a  Trial  Term,  (Part  X,)  of  the  Supreme  Court,  held 
in  and  for  the  County  of  {New  York,)  at  the  County 
Court  House  in  the  {Borough,  of  Manhattan,  City  of 
New  York,)  on  the  {22d)  day  of  (October,  1915.) 
Peesent  : 

Hon.  (JOHN  FORD,) 

Justice. 


(JOHN  NICHOLS,) 

Plaintiff, 
against 

(JOHN  BOSS,) 

Defendant. 

The  issues  in  this  action  having  come  regularly  on  for  trial 
before  the  Hon.  (John  Ford,)  one  of  the  Justices  of  this  court  and 
a  jury,  at  a  Trial  Term,  (Pa/rt  X,)  of  this  court,  on  the  (20th,) 
day  of  (October,  1915,)  and  the  same  having  been  duly  tried,  and 
the  jury  having  rendered  a  verdict  in  favor  of  the  (plaintiff)  and 
against  the  (defendant)  for  the  sum  of  ($25,000,)  and  the  (de- 
fendant) having  moved  to  set  aside  the  verdict  and  for  a  new  trial 
upon  the  ground  that  the  same  was  against  the  weight  of  evidence 
and  contrary  to  law,  and  on  all  the  grounds  as  specified  in  section 
999  of  the  Code  of  Civil  Procedure;  \^except  those  inapplicable 
to  the  case.] 

After  hearing  Mr.  (Raymond  Rossiter,)  of  counsel  for  the 
defendant,  and  in  favor  of  the  motion,  and  Mr.  (John  Thomp- 
son,) of  counsel  for  the  plaintiff,  in  opposition  thereto; 

INOW,  on  motion  of  (Baym,ond  Rossiter,)  attorney  for  the 
defendant,  it  is 

OEDERED,  that  the  said  motion  be  and  the  same  hereby  is 

denied.  -n,  , 

Jinter, 

(./.  F.,) 

J.  S.  C. 

[689] 


090  Motion  foe  JSTew  Trial 

Order  Denying 

FORM  No.  327 
Order  Denying.  Motion  for.  New  Trial 

At  a  Trial  Teirmy  (FarLXH,)  of  therSupreme  Court,  held 
in  and  for  the.  County  of  (New  York)  at  the  County 
Court  House  in  the  (Borough  of  McmhaitWn,  City  of 
New  Yorh,)  on  the  (tO'th)  day  oi(Felruary,  1914.) 

PEESEiNT.: 

Hon.     (EUGENE  A.  PEILBIN,) 

Justice;- 


(JOHN  ABMAN,) 

Plaintiff; 
againsti 

(THE  UNITED  SURETY  COMPANY,) 

Defendant; 


This  action  having  been  tried  before  the  Court  and  a  jury-  at 
a  Trial  Term.  (Part  XII)  of  this  Court,  held  in  and  for  the 
County  of  (iVe.w  Fbr^,).  at  the.  County  Court  House,  in  the 
(BorougK  of  Manhattan,  City  of  New  York,)  on  the  (9th,  10th 
and  nth")  days  of  (November,  1913,)  and.  the  allegations  and 
proofs  on  the  part  of"  the  plaintiff'  having  been  heard  and  the 
defendant  haviiig  moved  to  dismiss  the  complaint  on  the  ground 
that  the  plaintiff 'had  failed  to  sustain  the  cause  6i  action  set  forth 
in  the  eomplaiiit,  and  had  failed  to  sustain  any  cause  of  action  set 
forth  in  the  complaint,  and  had  failed  to.  sustain  any  cause  of 
action,  and' (?/te  Court  having  suggested' that  it  proceed  to  hear 
defendant's  allegations  and  proofs  and  the  defendant's  allegations 
and  proofs  Kavihg  been  heard j  and  thereafter  the  defendant  having 
renewed  his  motion  to  dismiss,  and  having  at  that  time  also  moved 
that  a.  verdict,  in  its  favor  be  directed:  hy  the  court,  and  the  court 
having  submitted  the  following  questions  to  the  jury: 

1.  Did  the  plaintiff ,, on.  August.  5j,lQ08,  take^ actual,  open  and 
public  possession  of  the  chattels  pledged  to  him  hy  the  Bu^f, 
Manufacturing-  Cbmpany  ? 
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2.  If  the  plaintiff  did  take  such  actual,  open  and  public  pos- 
session of  the  chattels,  did  he  retain  such  possession  openly  and 
continuously  until  the  'Sheriff  'took  ^possession  of  the  chattels? 

3.  What  damage. did  the . plaintiff  suffer,  if  he  was  owner  of 
the  property,  through  its  taking  by  the  Sheriff?)  And  the  Court 
having  reserved  decision  on  the  motion  to  dismiss  the  complaint 
(until  the  coming  in  of  the  verdict  of  the  jury  thereon,  and  the 
jury  having -answered  "yes"  to  the  'firsthand  second  questions, 
and  in  answer  to  the  third  question  having  assessed  the  plaintiff's 
damage  at  $4,611.20  and  it  having 'heen^  stipulated  in  open  court 
that  the  jury  might  be  discharged  and  that  upon  the  hearing  of 
the  motion  to  dismiss  the  complaint  a  general  verdict  he  entered 
upon  the  minutes  as  if  the  jitry  were  •'actually  present,)  anVi 
thereafter  such  argument  having:  been  had;  >arid;  the  court  after  due 
deliberation  having  by  an  order  entered: herewith  on  the  29  th  day 
of  January,  1914,  nonsuited  the  plaintiff,  and  plaintiff  having 
duly  excepted  thereto,  and  a  motion  having  been  made  by  the 
plaintiff  on  the  minutes  of  th«  judge  who  presided,  at  the  trial  to 
set  aside  the  direction  nonsuiting  the  plaintiff  and '..'grant  a  new 
trial  on  the  exceptions  and  Mr.  (Chauncey  8.  Truman,)  of  coun- 
sel for  plaintiff,  having  been  heard. in  support  of  ther motion,  and 
Mr.  (William  J.' Oriffith,)  of  counsel"  for  the  defendant,  in  opposi- 
tion thereto,  it  is 

Ordered,  that  the  said  motion  be  and' the  same  is  hereby  denied. 
It  is  further  ordered,  that' the  plaintiff  have  sixty  days  after  the 
entry  of  the  judgment  and  service  of  notice  thereof  upon  him  or 
his  attorneys  in  which  to  make  and  serve  his.  case  on  appeal  and 
that:the  plaintiff  have  thirty  days'  stay  of  execution  from  such 
entry  and  service  of  such,  notice. 

It  is  further  ordered,  that' the  plaintiff's. exception  to  said  non- 
suit be  entered  on  the -minutes  of 'the  trial  by  the  Clerk  at  said 
Trial  Term,  (Pari  XII.) 

Enter, 
(E.  A.  P.,) 

J.  S.  C. 
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FORM  No.  328 
Execution  Against  Property 

THE  PEOPLE  OF  THE  STATE  OF  NEW  YOEK, 
To  the  SherifE  of  the  County  of  {New  York,)  Greeting: 

WHEREAS,  judgment  was  rendered  on  the  (lOth)  day  of 
{March,)  one  thousand  (nine)  hundred  and  (fifteen,)  in  an  action 
in  the  (Supreme)  Court,  (New  York  County,)  between  (Wil- 
liwm  Astor,)  plaintiff,  and  (Mitchell  Randolph,)  defendant,  in 
favor  of  the  said  (William  Astor)  against  the  said  (Mitchell 
Randolph,)  for  the  sum  of  (fifteen  hundred  and  sixty)  dollars 
($1,560,)  as  appears  to  us  by  the  judgment  roll,  filed  in  the  oiEce 
of  the  Clerk  of  the  (Supreme  Court,)  County  of  (New  York-;) 

AND  WHEEEAS,  the  said  judgment  was  docketed  in  the  office 
of  the  Clerk  of  your  County  on  the  (2d)  day  of  (April)  in  the 
year  one  thousand  nine  hundred  and  (fifteen,)  and  the  sum  of 
(fifteen  hundred  and  sixty)  dollars  is  now  actually  due  thereon; 

THEREFOEE,  WE  COMMAND  YOU,  that  you  satisfy  the 
said  judgment  out  of  the  personal  property  of  the  said  judgment 
debtor  within  your  County ;  or  if  sufficient  personal  property  can- 
not be  found,  then  out  of  the  real  property  in  your  County  belong- 
ing to  such  judgment  debtor  at  the  time  when  the  said  judgment 
was  so  docketed  in  the  office  of  the  Clerk  of  your  County,  or  at  any 
time  thereafter,  in  whose  hands  soever  the  same  may  be,  and  return 
this  execution,  within  sixty  days  after  its  receipt  by  you,  to  the 
Clerk  of  the  (Supreme  Court,)   County  of  (New  York.) 

WITNESS,  Honorable  (Vernon  M.  Davis,)  one  of  the  jus- 
tices of  said  court,  at  the  (City  of  New  York,)  the  (third)  day 
of  (April,)  one  thousand  nine  hundred  and  (fifteen.) 

(JAMES  J.  MAXWELL,) 

Attorney  for  Plaintiff, 
(32  Liberty  Street,) 
(Borough  of  Manhattan,) 

(New  York  City.) 


SATISFACTION  OF  JUDGMENT 


FORM  No.  329 

Release  of  Judgment  —  One  of  Several  Defendants  Jointly  liable* 

SUPREME  COURT, 
(Rensselaer)  County. 


(WALTER  WING,) 

Plaintiff, 
against 

(WILLIAM      HENRY,      JOSEPH 
FENN  and  THOMAS  BENSON,) 
Defendants. 


Judgment  entered  (May 
11th,  1915,)  for 
($1,000)  in  favor  of 
(plaintiff.) 


JUDGrMEiN'T  docketed  and  entered  in  the  judgment  book  of  the 
Clerk  of  the  County  of  (Rensselaer,)  on  the  (seventeenth)  day  of 
(May.)  one  thousand  nine  hundred  and  (fifteen)  for  the  sum  of 
(one  thousand)  dollars  damages  and  costs,  in  favor  of  the  above- 
named  plaintiff,  and  against  the  above-named  defendants. 

In  consideration  of  (one  dollar,)  to  (me)  in  hand  paid  by 
(Thomas  Benson,)  one  of  the  defendants  against  whom  judgment 
was  recovered,  as  aforesaid,  in  the  above-entitled  action,  the  receipt 
whereof  is  hereby  acknowledged,  I  do  hereby  release  and  dis- 
charge the  said  (Thomas  Benson)  from  all  and  singular  the  above 
judgment,  and  the  lien  thereof,  and  all  liability  on  account  thereof, 
but  without  affecting  the  said  judgment,  or  the  liability  thereon 
of  the  other  defendants,  or  their  right  of  action  against  any  other 
joint  debtor,  or  the  right  to  take  proceedings  against  such  defend- 
ants, and  I  request  the  clerk  of  the  Court  to  release  and  discharge 
the  said  judgment  of  record  as  to  the  said  defendant,  (Thomas 
Benson)  only,  according  to  and  as  provided  by  section  1943 
of  the  Code  of  Civil  of  Civil  Procedure  and  sections  230  and  231 
of  the  Laws  of  1909,  chap.  17. 

(WALTER  WING.) 

[Acknowledgment] 
*  See  note  on  release  of  debt  Ijy  partner,  page  1172. 
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6D4  Satisfaction  of  Judgment 

By  Attorney,  One  of  Firm 

FORM  No.  330 

Satisfaction  of  Judgment  —  By  Attorney,  One  of  the  Firm* 

SUPREME  COURT, 
(Kings)  County. 


{ANTHONY  COLE,) 

Plaintiff, 


Judgment  entered  {De^ 
cember  31,  1915,)  for 
the  sum  of  ($950)  in 
favor  of  {William  W. 
Good.) 


against 

{WILLIAM  W.  GOOD), 

Defendant. 

STATE  OF  ISTEW  YORK,  \ 
County  oi  (Kings,)  J 

WHEREAS,  a  judgment  was  on  the  {31st)  day  of  {December) 
in  the  year  nineteen  hundred  and  {fifteen)  recovered  by  {William 
W.  Good,)  the  defendant,  against  {Anthony  Cole)  plaintiff  in 
the  above-entitled  action,  for  the  sum  of  ($950)  which  judgment 
was  entered  on  the  {31st)  day  of  {DeKemher,  1915,)  in  the  judg- 
ment book,  in  the  office  of- the  clerk  of  said  court,  and  said  judg- 
ment has  been  wholly  paid; 

THEREFORE,  satisfaction  of  said  judgment  is  hereby 
acknowledged,  and  the  clerk  of  said  court  is  hereby  authorized 
and  directed  to  cancel  and  discharge  the  same. 

{BVBR  &  WILSON,) 
By  {James  Wilson,) 

Attorneys  for  Defendant. 

r 

On  this  {seventeenth)  day  of  {March,  1916,)  before  me  person- 
ally came  {James  Wilson,)  one  of  the  members  of  the  firm  of 
{Burr  &  Wilson,)  to  me  known  and  known  to  me  to  be  one  of  the 
attorneys  for  the  {defendant,)  in  the  above-entitled  action,  and  to 
be  the  individual  mentioned  in  and  who  executed  the  above  satis- 
faction of  judgment,  and  he  acknowledged  to  me  that  he  executed 
the  same  as  and  for  the  act  and  deed  of  said  firm. 

{RICHARD  REED,) 

Tfotary  Public, 

{Kings)  County,- 1^0.  (62). 

*  See  §   1260,  Code. 


STATE  OF  jS^EW  YORK, 
Covjxij  oi  {Kings,) 


Satisfaction  of  Judgment  695 

More  Than  Two  Years  After  Entry 

FOEM  Ho.  331 

Satisfaction  of  Judgment  —  More  Than  Two  Years  After  Entry 

SUPEEME  COUET, 
(New  York)  OoTinty. 


(STEPHEN  ANSON,) 

Plaintiff, 
against 

(JOHN  C.  BALDWIN,) 

Defendant. 


STATE  OF  NEW  YOKK, 
County  of  (New  York), 

WHEREAS,  a  judgment  was  on  the  (twenty-sixth')  day  of 
(April,  1910,)  recovered  by  the  plaintiff  against  the  defendant  in 
the  above-entitled  action  for  the  sum  of  (four  hundred)  dollars, 
which  judgment  was  on  the  (26th)  day  of  (April,  1910,)  duly 
entered  in  the  judgment  book,  in  the  ofSce  of  the  clerk  of  the 
above-named  court,  and  the  said  judgment  has  been  wholly  paid; 

THEEEFOKE,  satisfaction  of  said  judgment  is  hereby 
acknowledged,  and  the  clerk  of  said  court  is  authorized  and  di- 
rected to  cancel  and  discharge  the  same. 

(STEPHEN  ANSON.) 
STATE  OF  In"EW  TOEK,  \ 
County  of  (New  York),      f 

On  the  (27th)  day  of  (March,  1915,)  before  me  personally 
came  (Stephen  Anson,)  to  me  known  and  known  to  me  to  be 
the  (plaintiff)  in  the  above-entitled  action,  and  to  be  the  same 
person  described  in  and  who  executed  the  vsdthin  satisfaction,  and 
acknowledged  to  me  that  he  executed  the  same. 

(MORRIS  CUMMINS,) 
ISTotary  Public,  ISTo.  (452,) 

(New  York)  County. 


ss. 
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FORM  No.  332 
Affidavit  to  Obtain  Order  for  Examination  of  Judgment  Debtor 
{CITY  COURT  OF  THE  CITY  OF  NEW  YORE). 

In  the  Matter  of 

iSuppleinentary  Proceedings. 

{JOHN  JONES,) 

Judgment  creditor, 

against 

^RICHARD  ROE,) 

Judgment  debtor. 

STATE  OF  NEW  YOEK,  T 

Leo   ' 

Countj  oi  (New  York),        ] 

(Ezra  Williams,)  being  duly  swoom,  says,  that  he  is  (the  attor- 
ney for)  the  above-named  (John  Jones),  the  judgment  creditor  in 
this  proceeding ;  that  judgment  was  recovered  in  an  action  against 
the  above-named  (Richard  Roe),  the  judgment  debtor  herein  in 
the  (City  Court  of  the  City  of  New  York)  on  the  (12th)  day  of 
(May,  1916),  for  ($1,054.40)  damages  and  costs  after  due  per- 
sonal service  of  the  summons  therein  upon  said  judgment  debtor; 
that  the  said  judgment  was  for  more  than  twenty-five  dollars ;  that 
the  judgment  roll  in  said  action  was  filed  in  the  office  of  the 
Clerk  of  (the  City  Cowrt  of  New  York)  on  the  (I'Uh) 
day  of  (May,  1916)  ;  that  a  transcript  of  said  judgment  was  duly 
filed,  and  said  judgment  was  duly  docketed  in  the  office  of  the 
Clerk  of  the  County  of  (New  York)  on  the  (12th)  day  of  (July, 
1916) ;  that  thereafter  an  execution  upon  said  judgment  against 
the  property  of  the  said  judgment  debtor  was  on  the  (12th)  day 
of  (July,  1916),  duly  issued  out  of  the  (City  Cowrt  of  the  City  of 
New  York),  which  is  a  court  of  record,  to  the  Sheriff  of  the 
County  of  (New  York),  where  said  judgment  debtor  (then 
resided  and,  at  the  time  of  the  commencement  of  this  special  pro- 
ceeding, still  resides)  ;  that  the  said  sheriff  has  returned  said  exe- 
cution (wholly)  unsatisfied,  and  that  the  said  judgment  remains 

*  See  suggestions,  p.  41. 
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(wholly)  unpaid,  and  that  no  previous  application  has  been  made 
for  this  order. 

(.  ....  ^,.  (EZRA  WILLIAMS.) 

8worn  to  beiore  me,  this        |  ^  ^ 

{20th)  day  of  (Augnist,  19.16.) 

{JOHN  RYAN,) 

Notary  Public, 
{New  York)   County,  ISTo.   (26). 


FORM  No.  333 
Order  for  Examination  of  Judgment  Debtor 
{CITY  COURT  OF  THE  CITY  OF  NEW  YORK.) 

In  the  Matter  of 

Supplementary  Proceedings. 

(JOHN  JONES,) 

Judgment  creditor, 

against 

{RICHARD  ROE,) 

Judgment  debtor. 

It  appearing  to  my  satisfaction,  by  the  above  affidavit  of 
{Ezra,  Williams,)  the  attorney  for  the  judgment  creditor  in  this 
proceeding,  that  judgment  has  been  recovered  in  an  action  in  the 
{City  Court  of  the  City  of  New  York)  wherein  said  (John 
Jones)  was  {plliintijf)  and  said.  {Richard  Roe)  was  {defendcurvt) , 
against  the  above-named  {Richard  Roe),  the  judgment  debtor 
herein  on  the  12ih)  day  of  {May,  1916),  for  the  sum  of 
($1,054.40) ;  that  said  judgment  was  rendered  upon  the  per- 
sonal service  of  the  summons  therein  upon  the  said  judgment 
debtor ;  that  the  said  judgment  was  for  more  than  twenty-five  dol- 
lars ;  that  the  judgment  roll  was  duly  filed  in  the  office  of  the  Clerk 
of  the'(C%  Court  of  the  City  of  New  York,)  on  the  {12th)  day  of 
{May,  1916) ;  that  a  transcript  of  said  judgment  was  duly  filed, 
and  said  judgment  was  duly  docketed  in  the  ofiiee  of  the  Clerk  of 
the  County  of  {New  York)  on  the  {12th)  day  of  {May,  1916) ; 
that  thereafter  an  execution  upon  said  judgment  against  the  prop- 
erty of  the  said  judgment  debtor  was  on  the  {12th)  day  of  {July, 
1916),  duly  issued  out  of  the  {City  Cowt  of  the  City  of  New 
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York),  which  is  a  court  of  record,  to  the  Sheriff  of  the  County  of 
(New  York,)  where  said  judgment  debtor  (then  resided  and  at 
the  time  of  the  commencement  of  this  special  proceeding,  still 
resides),  and  that  such  execution  has  been  returned  (wholly)  un- 
satisfied, and  that  said  judgment  remains  (wholly)  unpaid,  and 
that  no  previous  application  has  been  made  for  this  order;  I  do 
hereby  order  and  require  (Richard  Roe),  the  judgment  debtor, 
to  appeaT  before  (me  or  one  of  iUe  justices  of  this  court,)  *  at  a 
Special  Term  (Part  II  thereof),  to  be  held  at  the  (Brown  Stone) 
court  house,  (No.  32  ChamJbers  street.  City  Hall  Park,  Borough 
of  Manhattan,  City  of  New  York),  on  the  (^Qth)  day  of  (August, 
1916),  at  (10)  o'clock  in  the  (/ore)noon,  and  on  such  further 
days  as  the  court  or  referee  duly  appointed  shall  name,  and  make 
discovery  on  oath  concerning  (his)  property.  And  the  said  judg- 
ment debtor  is  hereby  forbidden  to  transfer  or  make  any  other 
disposition  of  the  property  belonging  to  (him)  not  exempt  by 
law  from  execution,  or  in  any  manner  to  interfere  therewith,  and 
until  further  order  in  the  premises. 

Dated  at  (Borough  of  Manhattan,  City  of  New  York),  on  the 
(20th)  day  of  (August,  1916). 

(EDWARD  B.  LA  FETRA,) 

Justice. 

FORM  No.  334 
Order  Appointing^  Receiver  in  Supplementary  Proceedings 
(CITY  COURT  OF  THE  CITY  OF  NEW  YORK.) 

In  the  Matter  of  Supple- 
mentary Proceedings. 
(AUGUST  R.  ASTON,) 

Judgment  creditor, 

against 

(JOHN  McSWEENEY,) 

Judgment  debtor. 

Supplementary  proceedings  having  been  duly  instituted  upon 
the  judgment  in  an  action  against  (John  MoSweeney,)  the  judg- 

*  [Or  Arthur  Jones,  Esq.,  Referee,  hereby  appointed  for  -such  examination 
at  his  ofiBce  No.  20  Park  Row,  New  York  City.] 
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ment-debtor  in  the  aTaove-entitled  proceeding,  by  an  order  made  on 
the  (10&)  day  of  (Jidy,  1916,)  by  Mr.  Justice  (Allen,)'  direct- 
ing the  said  (John  McSmeeney)  to  appear  before  him,  or  one  of 
the  justices  of  this  court  sitting  at  Special  Term ;  and  the  said 
(John  McSweeney)  having  duly  appeared  and  been  examined 
therein,  on  oath  concerning  his  property  in  pursuance  of  said 
order, 

NOW,  on  filing  the  affidavit  and  order  of  examination  herein 
and'  the  evidence  taken  thereon ;  and  a  motion  for  the  appoint- 
ment of  a  receiver  of  the  property  of  ihe  said  judgment  debtor 
having  been  made  at  the  close  of  the  said  examination  in  the' 
presence  of  the  said  judgment  debtor  by  (Charles  Colson,)  counsel 
for  the  judgment  creditor,  (August  B.  Aston,)  I  hereby 

OEDEE  that  (Williard  Pishe,)  Esq.,  be,  and  he  hereby  is, 
appointed  receiver  of  all  the  debts,  property,  equitable  interest, 
rights  and  interest  in  any  action  of  the  said  (John  McSweeney,) 
JTidgment  debtor,  that  such  receiver  before  he  enter  upon  the 
execution  of  the  said  trust  execute  to  the  People  of  the  State  of 
New  York  a  bond,  with  sufficient  sureties,  to  be  approved  by  me 
in  the  penalty  of  (two  hundred)  dollars,  conditioned  that  he  will 
faithfully  discharge  the  duties  of  said  trust,  and  file  the  said  bond 
with. the  Clerk  of  the  (City  Court  of  the  City  of  New  Yorh,)  as. 
required  by  law,  and  Siat  the  said  receiver  upon  filing  such  bond 
be  invested  with  all  rights  and  powers  as  receiver  according  to 
law. 

And  I  also  order  that  the  plaintiff,  (AugvM^  R.  Aston,)  recover 
the  sum,  of  (thirty)  dollars  costs  and  (five)  dollars,  his  disburse- 
ments in  these  proceedings  to  be  paid  out  of  any  money  which:  has 
come  or  may  come  into  his  hands  as  receiver. 

Dated,  (New  York,  July  26,  1916.) 

(EDWABD  B.  LA  FETBA,) 

J.  C.  C. 

This  order  must  be  filed  in  the  office  of  the  clerk  of  the  County 
wherein  the  judgment  roll  in  the  action  is  filed;  or,  if  the  pro- 
ceeding is  founded  upon  an  execution  issued  out  of  a  Court  other 
than  that  in  which  the  judgment  was  rendered,  in  the  office  of  the 
clerk  of  the  County  wherein  the  transcript  of  the  judgment  is 
filed.     (Seciion  2467,  Code.) 

Ail  order  of  the  City  Court  of  New  York  is  filed  in  the  N.  Y. 
County  Clerk's  office.     Seabury's  City  Court  Practice,  p.  1062., 
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The  original  order  of  the  City  Court  of  the  City  of  "New  York, 
appointing  a  receiver  is  filed  in  the  office"  of  the  Clerk  of  the  City 
Court  and  a  specified  copy  is  filed  in  the  County  Clerk's  office; 
and  the  receiver's  bond  should  be  filed  in  the  County  Clerk's  office, 
{Richmond  v.  Lo'che,  N.  Y.  L.  J.  December  27,  1915  — McAvoy 

J)  ■. 

To  reach  real  property  a 

certified  copy  of  the  order  appointing  the  receiver  must  be  filed 
with  the  Clerk  of  the  County  where  the  real  property  is  situated. 
To  reach  personal  property  of  a  judgment  debtor  not  residing  in 
the  County  where  the  order  is  made  a  certified  copy  of  the  order 
of  appointment  must  be  filed  in  the  county  where  he  resides. 


Execution  Under  Section  1391,  Code  of  Civil  Procedure 

As  a  basis  for  the  issuance  of  such  an  execution  two  essential 
facts  must  be  shown : 

1.  That  an  execution  on  the  judgment  has  been  returned  wholly 
or  partly  unsatisfied. 

2.  That  wages,  debts,  earnings,  salary,  income  from  trust 
funds  or  profitsi  are  due  or  to  become  due  to  the  judgment  debtor 
to  the  amount  of  or  exceeding  twelve  dollars  per  w6ek, 

Notice  need  not  be  given  to  the  judgment  debtors.  But  where 
income  from  a  trust  fund  is  sought,  the  trustee  is  entitled  to 
notice.  (Sloan  v.  Tifany,  103  App.  Div.  540,  103  App,  Div. 
420,  168  App.  Div.  100.)     Form  Ho.  343  may  be  used.) 

This  remedy  applies  to  judgments  obtained  before  the  enaet- 
memt  (Myers  v.  Morcun,  113  App.  Div.  427;  Laird  v.  Carlton,  196 
N.  Y.  169);  but  not  to  judgments  obtained  outside  the  State. 
(Newman  v.  Mortimer,  98  App.  Div.  64.) 

Income  derived  from  a  trust  fund  created  by  a  will  probated 
prior  to  the  enactment  may  be  reached.  (Brea/rley  School  v. 
Ward,  201  N.  Y.  358.) 

As  to  what  income  can  not  be  reached,  see  165  App.  Di/v.  79. 

If  defendant  is  discharged  in  bankruptcy  after  the  issuance  of 
this  execution,  a  motion  to  modify  the  execution  should  be 
immediately  made.     (167  App.  Div.  259.) 

JSTo  motion  costs  are  allowed  on  an  application  for  an  order 
directing  the  issuance  of  execution  under  §  1391.  (71  Misc. 
530.) 
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The  only  remedy  for  failure  to  pay  upon  presentation  of  such 
an  execution  is  by  action,  such  remedy  being  exclusive.  (158 
App.  Div.  695.) 

A  receiver  in  Supplementary  Proceedings  is  not  a  proper  or 
necessary  party  to  an  action  brought  to  recover  against  a  trustee 
who  has  failed  or  refused  to  pay  as  directed..  (165  App,  Dim. 
77.) 

Under  §  1366  of  the  Code,  of  Civil  Procedure  it  is  the  duty 
of  the  Sheriff  or  other  officer  to  whom  such  execution  is  delivered, 
from  time  to  time,  and  at  least  once  every  six  months  to  account 
for  and  pay  over  all  moneys  collected  less  his  fees. 


FORM  No.  335 
Execution  Against  Income  —  Notice  of  Application 

SUPKEME  COUET, 
{New  York)  County 

{ABTHUB  C.  EASTON,) 
Plaintiff  and  Judgment  Creditor, 

against 

{WILLIAM  S.  COOK,) 
Defendant  and  Judgment  Debtor. 


Sir: 

PLEASE  TAKE  NOTICE,  that  upon  the  judgment  roll  in 
this  action  and  upon  the  annexed  affidavits  of  {Herbert  C.  Mor- 
ton,) duly  verified  the  {10th)  day  of  {June,  1916,)  and  of 
{Samuel  fi'ej/warc?^)  duly  verified  the  (lOtt)  day  of  {June,  1916,) 
and  all  the  proceedings  heretofore  had  herein,  the  undersigned  will 
apply  at  a  Special  Term  {Pcurt  II)  of  this  court  to  be  held  at  the 
County  Court  House,  {in  the  Borough  of  Manhattcm,  City  of 
New  YorJc)  on  the  (18*^)  day  of  {June,  1916),  at  10:30  o'clock 
in  the  forenoon  or  as  soon  thereafter  as  counsel  can  be  heard  for 
an  order  directing  that  execution  issue  against  ten  per  cent,  of 
the  wages,  debts,  earnings,  salary,  income  from  trust  funds  or 
profits  due  and  owing  or  hereafter  to  become  due  and  owing  from 
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(Merchants'  National  Bank  of  New  Yorh)  to  {William,  8. 
Cooper,)  tlie  above-named  defendant,  and  fnrther  directing  that 
said  execution  remain  a  lien  and  a  continuing  levy  on  such  wages, 
earnings,  salary,  income  from  trust  funds  or  profits  until  such 
execution  and  the  expenses  thereof  shall  be  fully  paid  and  satis- 
fied, or  until  the  same  is  modified,  and  for  such  other  and  further 
relief  as  may  to  the  court  seem  just. 
Dated,  (New  York,  June  10,  1916.) 

Yours,  etc., 
(LINDSAY  &  PALMER,) 
Attorney  for  Plaintiff  and  Judgment  Creditor. 

(30  Broad  Street,) 

(New  York  City.) 
To 

(Mer chords'  National  Bank 
"  of  New  York.) 


FORItf  No.  336 


Execution  Against  Income  —  Affidavit  on  Application 
SUPREME  COURT, 

(New  York)  County. 

(ARTHUR  C.  EASTON,) 

Plaintiff  and  Judgment  Creditor, 

against 

(WILLIAM  S.  COOK,) 

Defendant  and  Judgment  Debtor. 

STATE  OF  NEW  YORK,    \ 

rSS   ' 

County  of  (New  York),       J 

(HERBERT  C.  MORTON,)  being  duly  sworn,  deposes  and 
aays :  That  he  is  the  attorney  for  the  above  named  plaintiff  and 
judgment  creditor  in  the  above-entitled  action. 
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Tkat  on  tlie  {8th)  day  of  (May,  1916,)  judgment  was  duly 
recovered  in  said  action  in  the  (Mumcipal  Court  of  the  City  of 
New  York,  Borough  of  Manhattan,  First  District,)  in  favor  of  the 
plaintiff  and  against  the  defendant  for  the  sum  of  (two  hundred 
($200))  dollars,  after  due  personal  service  of  the  summons  and 
complaint  on  said  defendant;  that  the  judgment  roll  thereof  vi^as 
duly  filed  in  the  office  of  the  Clerk  of  (said  Court)  on  the  (8lh) 
day  of  (May,  1916,)  that  a  transcript  of  said  judgment  v^as  duly 
filed  and  said  judgment  vi^as  duly  docketed  in  the  office  of  the 
Clerk  of  the  County  of  (New  York)  on  the  (9th)  day  of  (May. 
1916) ;  that  thereafter  an  execution  upon  said  judgment  against 
the  property  of  said  defendant,  the  judgment  debtor  herein,  was 
duly  issued  on  the  (15th)  day  of  (May,  1916,)  out  of  the 
(Supreme  Court,)  which  is  a  Court  of  Eeeord,  to  the  Sheriff  of 
the  County  of  (Neiv  York,)  where  said  judgment  debtor  then 
resided  and  still  resides  and  that  said  execution  has  been 
returned  (wholly)  unsatisfied  and  said  judgment  remains  (wholly) 
unpaid;  that  there  is  now  actually  due  and  unpaid  upon  said 
judgment  the  sum  of  (Tiuo  hundred  ($200) )  Dollars  with  interest 
from  (8th)  day  of  (May,  1916) ;  that  the  judgment  debtor  (is 
employed  by  The  Merchants^  National  Bank  of  New  York,)  at 
(No.  4:2  Wall  Street,  in  the  Borough  of  Manhattan,  City  of  New 
York,)  as  (a  paying  teller,)  and  that  as  deponent  is  informed 
and  verily  believes,  he  is  in  receipt  of  (wages,  earnings  ^^nd 
salary)  amounting  to  the  sum  of  twelve  and  00/100  ($12.00) 
dollars,  or  more  per  week,  to  wit,  the  sum  of  (twenty-five  and 
00/000)  ($25.00)  dollars  per  week,  and  that  the  same  is  payable 
to  him  (weekly)  by  the  said  (The  Merchants'  National  Bank  of 
New  York),  and.  that  the  same  is  now  due  and  owing  to  the  said 
judgment  debtor  and  shall  hereafter  become  due  and  owing  to 
him. 

That  the  sources  of  deponent's  information  and  the  grounds  of 
his  belief  as  to  (the  laages,  earnings  and  salary)  of  the  judgment 
debtor  are  (statements  made  by  the  judgment  debtor  in  the  course 
of  his  examination  in  proceed'ings  supplementary  to  execution 
and  statements  made  to  your  deponent  by  one  of  the  representor 
23 
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tives  of  The  Merchants'  National  Bank  of  New  York) .    That  no 
previous  application  has  been  made  for  this  order. 

{HEBBEBT  MOBTON.) 

Sworn  to  before  me,  this      ] 
{inth)  day  of  (/ujie;i916.)  J 

{WILLIAM  BIKEB,) 
l^otary  Public, 

{New  York)  County. 


FORM  No.  337 
Order  Directing  Execution  Against  Income 


SUPREME  COUET, 

{New  York)  County. 


{ABTHUB  C.  EASTON,) 

Plaintiff  and  Judgment  Creditor, 

against 

{WILLIAM  8.  COOK,) 

Defendant  and  Judgment  Debtor. 

It  appearing  to  my  satisfaction  by  the  annexed  affidavit  of 
{HEBBEBT  C.  MOBTON,)  attorney  for  the  plaintiff  and  judg- 
ment creditor  herein,  verified  on  the  {Vlth)  day  of  {June,  1916)  ; 
that  on  the  {Uh)  day  of  {May,  1916,)  judgment  vras  duly 
recovered  in  the  above-entitled  action  in  the  {Municipal  Court 
of  the  City  of  New  York,  Borough  of  Manhattan,  First  District,) 
in  favor  of  the  plaintiff,  against  the  defendant,  for  the  sum  of 
{Two  hundred  ($200))  Dollars  after  due  personal  service  of  the 
summons  and  complaint  on  said  defendant;  that  the  judgment 
roll  was  duly  filed  in  the  office  of  the  Clerk  of  said  court  on  the 
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{8th)  day  of  {May,  1916) ;  that  a  transcript  of  said  judgment  was 
duly  filed  and  said  judgment  roll  was  duly  docketed  in  the  ofiice 
of  the  Clerk  of  the  County  of  {New  York,)  on  the  {9th)  day  of 
{May,  1916);  that  thereafter  an  execution  upon  said  judgment 
against  the  property  of  the  defendant,  the  judgment  debtor,  was 
duly  issued  on  the  {15th)  day  of  {May,  1916,)  out  of  the 
{Supreme  Court,)  which  is  a  court  of  record,  to  the  Sheriff  of 
the  County  of  {New  York)  where  said  judgment  debtor  then 
resided  and  still  resides,  and  that  said  execution  has  been 
returned  {wholly)  unsatisfied  and  said  judgment  remains  {wholly) 
unpaid,  and  there  is  now-  actually  due  and  unpaid  thereon  the 
sum  of  {Two  hundred  ($200))  Dollars  with  interest  from  the 
{Sth)  day  of  {May,  1916,)  that  there  is  due  and  owing  said 
defendant,  the  judgment  debtor  herein,  from  the  {Merchants' 
National  Bank  of  New  York)  as  his  {wages,  earnings  and  salary) 
a  sum  amounting  to  $12.00  or  more  a  week,  namely,  the  sum  of 
($25.00)  Dollars  per  week  and  that  the  same  sum  by  reason  of 
{said  employment)  shall  hereafter  become  due  and  owing  to  said 
judgment  debtor ;  and  that  no  previous  application  has  been  made 
for  the  order  thereby  sought. 

]SrOW,  on  motion  of  {Herbert  C.  Morton,)  attorney  for  said 
plaintiff,  the  judgment  creditor,  it  is  hereby 

ORDERED  that  an  execution  issue  herein  out  of  this  court  to 
{the  Sheriff)  of  the  County  of  {New  York,)  against  the  {wages, 
earnings  and  salary)  of  the  above-named  defendant  and  judgment 
debtor,  due  and  owing  to  him  and  which  shall  hereafter  become 
due  and  owing  to  him  from  the  said  {Merchants'  National  Bank 
of  New  York)  pursuant  to  section  1391  of  the  Code  of  Civil 
Procedure,  which  execution,  when  presented  by  said  (Sheriff)  to 
the  said  {Merchants'  National  Bank  of  New  York)  shall  become  a 
lien  and  a  continuing  levy  upon  the  {wages,  earnings  and  salary) 
due  and  to  become  due  to  the  said  judgment  debtor  from  the  said 
{Merchants'  National  Bank  of  New  York)  to  an  amount  which 
shall  not  exceed  ten  per  centum  thereof  and  that  the  said  levy 
shall  become  a  continuing  levy  until  the  said  execution  and  the 
expenses  thereof  are  fully  satisfied  and  paid  or  until  modified  as 
provided  for  in  section  1391  of  the  Code  of  Civil  Procedure  and 
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the  amount  of  said  levy  and  lien  shall  be  the  sum  of  (^Two  and 
50/100)  Dollars  per  (week)  and  that  the  Clerk  of  this  Court  be 
and  he  hereby  is 

Ordered  and  directed,  to  issia-e  such  execution. 

(LEONARD  A.  GIEGEBICH,) 

Justice  of  the  Supreme  Court 

of  the  State  of  (New  York.) 
Dated,  {New  York,  June  18,  1916.) 


FORM  No.  338 
Execution  Against  Income 

THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK, 

To  the  Sheriff  of  the  County  of  (New  York,)  Greeting: 

WHKREAS,  judgment  was  duly  rendered  on  the  (8i/i)  day  of 
(May,  1916,)  in  an  action  in  the  (Municipal)  Court  of  the  (City 
of  New  York,  Borough  of  Manhattan,  First  District,)  between 
(Arthur  C.  Easton,)  plaintiff,  and  (William  8.  Cook,)  defend- 
ant, in  favor  of  said  (plaintiff)  and  against  said  (defendant)  for 
the  sum  of  (Two  hundred  ($200))  Dollars,  and 

WHEREAS,  on  the  (dth)  day  of  (May,  1916,)  said  judgment 
was  duly  docketed  in  the  office  of  the  Clerk  of  the  County  of 
(New  York)  and 

WHEEEAS,  on  the  (15ih)  day  of  (May,  1916,)  an  execution 
upon  said  judgment  against  the  property  of  the  said  judgment 
debtor  was  duly  issued  out  of  the  (Supreme)  Court  to  the 
(Sheriff)  of  the  County  of  (New  York)  in  which  said  (judgment 
debtor  then  resided  and  still  resides), 

WHEREAS,  said  execution  has  been  returned  by  the  (Sheriff) 
of  the  (County  of  New  York  wholly)  unsatisfied  and  the  said 
judgment  remains  (wholly)  unpaid,  and  the  sum  of  ($200) 
dollars  is  now  due  thereon  and 

WHEREAS,  an  order  was  on  the  (18th)  day  of  (June,  1916,) 
duly  made  by  Hon.  (Leonard  A.  Giegerich,)  one  of  the  Justices 
of  the  (Supreme)  Court  of  the  .State  of  (New  York,)  directing 
that  an  execution  issue  to  the  (Sheriff)  of  the  County  of  (New 
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York,)  against  the  (wages,  earnings  and  salary)  due  and  owing 
from  {Merchants'  National  Bank  of  New  York)  to  the  judgment 
debtor,  and  the  (wages,  earnings,  salary)  and  income  which  may 
hereafter  become  due  and  owing  from  (Mercha/iits'  National  Bank 
of  New  York)  to  said  judgment  debtor,  pursuant  to  the  provisions 
of  section  1391  of  the  Code  of  Civil  Procedure  of  the  State  of 
ISTew  York,  and 

WHEREAS,  there  is  now  actually  due  upon  said  judgment  the 
sum  of  (Two  hundred  ($200))  Dollars,  with  interest  from  the 
(m)  day  of  (May,  1916,) 

NOW,  THEREFOEE,  WE  COMMAND  YOU,  that  you 
satisfy  said  Judgment,  with  interest  thereon  from  the  date  of  its 
entry,  together  with  your  fees,  out  of  the  (wage>s,  earnings  and 
salary)  of  the  said  Judgment  Dehtor,  due  and  owing  to  him,  and 
which  shall  hereafter  Taecome  due  and  owing  to  him  from  the  said 
(Merchants'  National  Bank  of  New  York),  pursuant  to  the  pro- 
visions of  Section  1391  of  the  Code  of  Civil  Procedure,  and  that 
this  execution  and  the  levy  to  be  made  by  you  hereunder  shall 
become  a  lieu  and  a  continuing  levy  upon  the  (wages,  earnings 
and  salary)  due  and  to  become  due  to  the  said  Judgment  Debtor 
from  the  said  (Merchants'  National  Bank)  to  an  amount  which 
shall  not  exceed  ten  per  centum  of  his  said  (weekly  wages,  earnings 
and  salary)  of  (tiventy-five  ($25)  )  dollars,  tO' wit:  in  the  sum  of 
(two  and  50/100)  ($2.50)  dollars  per  week,  and  that  the  said 
levy  shall  become  a  lien  and  a  continuing  levy  until  this  execution 
and  the  expenses  thereof  are  fully  paid  and  satisfied,  and  that 
you  return  this  execution  when  satisfied  to  the  Clerk  of  the 
County  of  (New  York)  with  your  certificate  thereon  showing  the 
maimer  in  which  you  have  executed  the  same. 

WITKESS,  Hon.  (Leonard  A.  Giegerich)  Justice  of  the 
(Supreme)  Court  of  the  State  of  (New  York)  this  (ISth)  day  of 
(June,  1916.) 

(LINDSAY  &  PALMER,) 
Attorneys  for  Judgment  Creditor, 
Office  and  Post  Office  Address, 
(No.  29  Broadway,) 
(Borough  of  Manhattan,) 
(City  of  New  York.) 


NOTICE  OF  EXCEPTIONS 


form;  No.  339 

Notice  of  Exceptions  to  Decision  (or  Report  of  Referee) 

SUPEEME  COUKT, 
{New  York)  County. 

{FRANCES  ELLIOTT  HOLT,) 

Plaintiff, 
against 

{ELLEN    ABBOT    and    FRANKLIN 
ABBOT,) 

Defendants. 

Sirs: 

PLEASE  TAKE  NOTICE  that  the  plaintiff  herein  excepts 
to  the  decision  and  findings  (or  to  the  report  of  Franklin  B. 
Thomas,  referee,)  filed  herein  in  the  ofiice  of  the  Clerk  of  {the 
County  of  New  York,)  on  the  {2Mh)  day  of  {Fehruary,  1916,) 
as  follows : 

First:  Said  plaintiff  excepts  to  the  rulings  and  findings  con- 
tained in  {the  fourth  alleged  finding  of  fact  and  to  every  part 
thereof.) 

Second :  Said  plaintiff  excepts  to  the  rulings  and  findings  con- 
tained in  {the  sixth  alleged  finding  of  fact  as  follows,  to  wit: 

That  the  judgment  therein  referred  to  hearing  date  the  28i/i. 
day  of  September,  1912,  was  "  duly  made  and  entered,"  and  also 
that  the  covenant  therein  referred  to  was  inserted  in  the  deed 
therein  referred  to  "for  the  purpose  of  establishing  a  uniform 
plan  of  restriction  limiting  the  use  of  lots  on  I2nd  street  to 
private  dwellings.") 

Third:  Said  plaintiff  excepts  to  so  much  of  the  rulings  and 
findings  contained  in  {the  fourth  alleged  conclusion  of  law  as  is  set 
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forth  under  subdivisions  3  cmd  4  thereof,  and  to  each  and  every 
part  of  said  subdivisions.) 

Dated,  (New  York,  May  29,  1916.) 

{EVAN  0.  ANDERSON,) 

Attorney  for  {Plamtiff,) 

(25  Broad  Street,) 
(Manhattan,  New  York  City.) 
To 

{JOHN  K.  RICHARDSON,)  Esq., 

Attorney  for  {Defendant,) 

(43  Bond  Street,) 

{Troy,  Neio  York.) 
To 

{WILLIAM  F.  SCHNEIDER,) 

Clerk  of  tlie  County  of  {New  York.) 


FORM  No.  340 
Notice  of  Exceptions  To  Decision 


SUPREME  COURT, 
{New  York)  County. 


{JOHN  DOE,) 

Plaintiff-'Respondent, 


against 

{RICHARD  ROE,) 

Defendant- Ap'pellant. 


Sir: 

TAKE  ]SrOTICE  tliat  the  {defendant,  Richa/rd  Roe,)  excepts 
to  the  decision  of  the  court  filed  in  the  above-entitled  action  on 
the  (30^^)  day  of  {June,  1916,)  to  the  findings  of  fact  and  con- 
clusions of  law  made  by  the  court  in  the  proposed  decision  pre- 
pared by  the  plaintiff ;  to  the  refusal  of  the  court  to  find  facts  and 
conclusions  of  law  as  requested  by  defendant  in  the  following 
particulars : 
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I.  To  SO  much  of  the  tenth  finding  of  facts  as  finds  that 
.     .     .     on  the  ground  that  there  is  no  evidence  to  support  same. 

II.  To  the  eleventh  finding  of  fact  upon  the  ground  that  there 
is  no  evidence  to  support  same. 

III.  To  the  first  conclusion  of  law  upon  the  ground  that  there 
is  no  evidence  to  support  same,  and  that  it  is  contrary  to  and 
against  the  weight  of  evidenca 

IV.  To  the  seventh  conclusion  of  law  upon  the  ground  that 
there  is  no  evidence  in  the  case  upon  which  to  base  such  a  con- 
clusion of  law. 

V.  To  the  refusal  of  the  court  to  find  as  requested  in  the  pro- 
posed findings  of  fact  and  conclusions  of  law  submitted  by  the 
defendant,  Richard  Roe,  as  follows : 

VI.  The  refusal  to  find  as  requested  in  paragraph  III  of  the 
findings  of  fact  submitted  by  him. 

VII.  The  refusal  to  find  as  requested  in  paragraph  IV  of  the 
findings  of  facts  submitted  by  him. 

VIII.  Said  defendant  also  excepts  to  the  refusal  of  the  court 
to  make  the  conclusions  of  law  as  requested  by  paragraph  I  of 
the  conclusions  of  law  submitted  by  him  to  the  court. 

IX.  Said  defendant  further  excepts  to  the  conclusions  of  law 
contained  in  the  decision  and  to  the  decision  itself  on  the  grounds 
that  facts  have  not  been  found  to  support  said  decision  and  con- 
clusions of  law. 

Dated,  {July  6,  1916.) 

{EDWARD  SMITH,) 

Attorney  for  {Defendant.) 
(100  Broadwwij,  Manhattan.,) 

{New  York  City.) 
To 

{WILLIAM  F.  SCHNEIDER,) 

Clerk  of  the  Supreme  Court,  {New  York)  County. 
{JAMES  ROLLINS,) 

Attorney  for  {Plaintiff.) 
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FORM  No.  341 
Exception  to  Decision  of  Surrogate 

SUEEOGATE'S  COURT, 

(iVew  York)   County. 

{IN  THE  MATTER 
of  the 
Estate  of  JOHN  DOE.) 

The  respondent  herein,  (the  City  of  New  York,)  hereby  excepts 
to  the  decision  of  the  Surrogate,  filed  in  the  above  court  on  the 
(12th)  day  of  (August,  1916,)  and  to  each  and  every  part  of 
said  decision  on  the  ground  that  the  said  decision  is  contrary  to 
the  evidence  submitted  in  the  proceedings,  and  that  the  same  is 
against  the  weight  of  evidence,  and  on  the  further  ground  that 
the  said  decision  is  contrary  to  law. 
Dated,  New  York,  (August  22,  1916.) 

(LAMAR  HARDY,) 

Corporation  Counsel. 
To  (RALPH  LOWNES,) 

Attorney  for  Petitioner. 
(DANIEL  J.  DOWDNEY,) 
Clerk  of  the  Surrogate's  Court. 


NOTICES  OF  APPEAL 


FORM  No.  342 


Notice  of  Appeal  to  Appellate  Division  —  From  Judgment,  Trial 

Term 
SUPKEME  COURT, 
{New  York)  County. 

(HARBISON  GRAVES,) 

Plaintiff, 
against 

(NATIONAL     SOAP     COMPANY,) 

Defendant. 

Sirs: 

PLEASE  TAKE  NOTICE  that  the  (defendant)  in  the  aboven 
entitled  action  hereby  appeals  to  the  Appellate  Division  of  the 
Supreme  Court,  (First)  Department,  from  the  judgment  of 
the  Supreme  Court,  (New  York)  County,  entered  in  the  office  of 
the  Clerk  of  the  County  of  (New  York,)  on  the  (13th)  day  of 
(October,  1916,)  in  favor  of  the  (plwintijf)  and  against  the 
(defendant)  for  the  sum  of  (one  thousand  and  eighty-three  dol- 
lars and  seventy-eight  cents)  and  from  each  and  every  part  of 
said  judgment,  and  also  from  an  order  entered  in  said  Clerk's 
office  on  the  (24cth)  day  of  (October,  1916,)  denying  a  motion 
to  set  aside  the  verdict  and  for  a  new  trial  of  the  said  action,  and 
from  each  and  every  part  of  said  order. 
Dated,  New  York,  (October  31,  1916.) 

(ALBERT  GHESTEB,) 

Attorney  for  (Defendant,) 
(100  Broadway, 

Borough  of  Manhattan, 
To  New  York  City.) 

(PAUL  STARR,)   Esq., 

Attorney  for  (Plaintiff). 
(WILLIAM  F.  SCHNEIDER,)  Esq., 

Clerk  of  (New  York)  County. 
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From  Judgment  —  Special  Term 


FOEM  No.  343 
Notice  of  Appeal  to  Appellate  Division — From  Judgment,  Special 

SUPEEME  COURT, 

{New  Yorh)  County. 

, \ 

{EMMA  G.   WELLS,  individually  and 

as  Executrix   and   Trustee   under  the 

last    Will    and    Testament    of    Fred 

Wells,    deceased,    Harry    B.     Wells, 

and  Albert  H.  Ehrich,) 

.    ^  Plaintiff, 

against  ' 

{EDWARD  W.  WILLIAMS,  indi- 
vidually and  as  Executor  and  Trustee 
under  the  last  Will  and  Testament 
of  Fred  Wells,  deceased.  The  Fred 
Wells  Company,  James  Thomas, 
Frank   Luding,    and   Joseph    Hirch,) 

Defendants. 

Sirs: 

PLEASE  TAKE  NOTICE,  that  the  {defendants,  Edward  W. 

Williams,  individually  amd  as  executor  and  trustee  under  the  last 

Will  a-nd  Testam,ent  of  Fred  Wells,  deceased,  and  Frank  Ludin^,) 

hereby  appeal  to  the  Supreme  Court,  Appellate  Division,  {First) 

Department,  from  the  judgment  or  decree  entered  herein  in  the 

office  of  the  Clerk  of  the  County  of  {New  York)  on  the  {SOth) 

day  of  {December,  1915,)  and  from  each  and  every  part  thereof. 

Dated,  {New  York,  Jamiary  12,  1916.) 

Yours,  etc., 

{JOHN  DOOLITTLE,) 

Attorney  for  {Edward  W.  Williams, 

Individually,  etc.. 

To  25  William  Street,  New  York  City.) 

Messrs.  {JAMES  &  COLE,) 

Attorneys  for-  {Plaintiffs,) 

(32  Liberty  Street,  New  York  City.) 

{WILLIAM  F.  SCHNEIDER,)  Esq., 

Clerk  of  {New  York)   County. 

*  When  a  party  desires  to  appeal  from  a  part  only  of  the  judgment,  he  must 
specify  the  part  appealed  from.  An  appeal  brings  up  for  review  only  such 
portions  of  the  judgment  as  are  specified  in  the  notice  of  appeal. 
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From  Judgment  Dismissing  Complaint 


FORM  No.  344 

Notice  of  Appeal  to  Appellate  Division  —  From  Judgment 
Dismissing  Complaint 

SUPKEME  COUET, 
{New  York)  County. 


(THE  BANK  OF  NEW  YORK,) 

Plaintiff, 
against 

(JOHN  HOWELL  and  WALTER 
READ,) 

Defendants. 


Sirs: 

PLEASE  TAKE  NOTICE,  that  the  above-named  plaintiff 
hereby  appeals  to  the  Appellate  Division  of  the  Supreme  Court, 
(First)  Department,  from  the  decision  herein,  dated  the  (1st) 
day  of  (July,  1916,)  and  entered  in  the  office  of  the  clerk  of 
this  court  on  the  (30th)  day  of  (October,  1916,)  and  from  the 
judgment  entered  herein  on  the  (dOth)  day  of  (October,  1916,) 
in  the  office  of  the  Clerk  of  the  County  of  (New  York,)  dismiss- 
ing the  complaint  of  the  plaintiff  herein  and  for  (two  hundred 
and  sixty  amd  96/100  ($260.96))  dollars  costs,  and  from  the 
whole  and  each  and  every  part  of  said  decision  and  judgment. 
Dated,  (New  York,  November  28,  1916.) 
Yours,  etc., 

(STEIN  &  RUSHTON,) 

Attorneys  for  Plaintiff", 
(40  WaU  Street,) 
(New  York  City.) 
To 

Messrs.  (BOSWORTH,  MERRALL  &  YATES,) 

Attorneys  for  Defendants. 
(WILLIAM  F.  SCHNEIDER,)  Esq., 

Clerk  of  the  County  of  (New  York.) 
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From  Order 


FOKM  No.  343 
Notice  of  Appeal  to  Appellate  Division  —  From  Order 


SUPEEME  COUET, 

{New  York)  County. 

{BICHABD  WILSON  and  ANNA 
WILSON,)- 

Plaintiffs, 
against 

(RANDOLPH  PERRY,  EARL 
HATCH,  THE  NEW  COAL 
COMPANY  and  FREDERICK 
GARB.) 

Defendants. 


Sirs : 

YOU  WILL  PLEASE  TAKE  NOTICE,  that  the  (plaintiffs) 
above  named  hereby  appeal  to  the  Appellate  Division  of  the 
Supreme  Court,  (First)  Department,  from  the  order  made  and 
entered  in  the  above-entitled  action  and  filed  in  the  office  of  the 
Clerk  of  the  County  of  (New  York)  on  the  (9th)  day  of  (Feb- 
ruary,  1915,)  (vacating  the  attachment  herein  issued)  and  this 
appeal  is  taken  from  such  each  and  every  part  of  said  order. 

Dated,  (March  3,  1915.) 
yours,  etc., 

(_JAMES  &  WEEKS,) 

Attorneys  for  (Plaintiffs,) 

(32  Liberty  Street,) 
(New  York  City.) 
To 

(DAVIS  PIERCE,) 

(Attorney  for  Defendants  Randolph  Perry,  Karl  Hatch, 
The  New  Coal  Company,  and  Frederick  Carr.) 
(WILLIAM  F.  SCHNEIDER,)  Esq., 

The  Clerk  of  the  County  of  (New  York.) 
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From  Part  of  Order 


FORM  No.  346 
Notice  of  Appeal  to  Appellate  Division  —  From  Part  of  Order 


SUPKEME  COURT, 

(^New  York)  County. 


{EDWARD    LEE    and    FRANK 
LAWRENCE,)     ' 

Plaintiffs, 
against 

(THE   AMERICAN  HAT   COM- 
PANY,) 

Defendants. 


Sirs: 

PLEASE  TAKE  NOTICE,  that  the  (plaintiffs)  in  the  above- 
entitled  action  hereby  appeal  to  the  Appellate  Division  of  the 
Supreme  Court,  (First)  Department,  from  that  part  of  the  order 
made  in  the  above-entitled  action  and  entered  in  the  office  of  the 
Clerk  of  the  County  of  (New  York,)  on  the  (28th)  day  of 
(February,  1916,)  which  (vacates  so  much  of  the  order  made 
herein  by  Hon.  Charles  L.  Guy,  one  of  the  Justices  of  this  Court, 
on  the  1st  day  of  February,  1916,  as  required  the  defendant  The 
American  Hat  Company,  and  its  President,  to  be  examined  before 
trial,  and  the  deposition  of  said  Herwy  Jones  to  be  taken  amd  the 
books  and  papers  of  said  American  Hat  Company,  specified  in 
said  order,  to  be  produced  at  such  examination.) 
Dated,  (March  5,  1916.) 

Yours,  etc., 

(NATHAN  BUDD,) 
Attorney  for  (Z>e/emianis) -Respondents. 

(1  WaU  Street,) 
(Borough  of  MavJiattan,) 

(New  York  City.) 
To 

(AUSTIN  BLOCK,)  Esq., 

Attorney  for  (PZamfi^s) -Appellants, 
(WILLIAM  F.  SCHNEIDER,)  Esq., 

The  Clerk  of  the  County  of  (New  York.) 
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From  Order  Denying  Motion  Under  547  C.  C.  P. 


FORM  No.  347 

Notice  of  Appeal  from  Order  Under  Section  547,  Code  (Before  Entry 
of  Final  Judgment) 

SUPEEME  COURT, 
{New  York)  County. 


(ADAM  ROSE,) 

Plaintiff, 
against 

(WILLIAM  POST,) 

Deifendant. 


Sir: 

TAKE  NOTICE  that  the  (defendant)  in  the  above-entitled 
action  hereby  appeals  to  the  Appellate  Division  of  the  Supreme 
Court,  (First)  Judicial  Department,  from  the  order  of  this  Court 
entered  herein  bearing  date  the  (8th)  day  of  (November,  1915,) 
(resettling  the  order  of  said  Court  bearing  date  the  27th  day  of 
October,  1915,  denying  the  motion  of  said  defendant  for  judg- 
ment upon  the  pleadings  dismissing  the  amended  complaint  iri> 
said  action;)  and  from  each  and  every  part  of  said  order. 
Dated,  (New  York,  November  10,  1915.) 

(DUNN  &  ROSE,) 

(41  Parh  Row,) 
(Borough  of  Manhattan,) 

(New  York  City.) 
To 

(JACOB  C.  BOLEN,)  Esq., 

Attorney  for  Plaintiff. 
(WILLIAM  F.  SCHNEIDER,)  Esq., 

Clerk  of  the  'County  of  (New  York). 


718  Notice  of  Appeal 


From  Order  and  Judgment  Under  547  C.  C.  P. 


FORM  No.  348 
Notice  of  Appeal  from  Order  and  Judgment  Under  Section  547,  Code 
SUPEEME  COURT, 


{New  York)  County. 


{ADAM  ROSE,) 

Plaintiff,, 
against 

{WILLIAM  POST,) 

Defendant. 

Sir: 

PLEASE  TAKE  NOTICE  that  the  above-named  plaintiff, 
{Adann  Base,)  hereby  appeals  to  the  Appellate  Division  of  the 
Supreme  Court,  {First)  Department,  from  the  order  made  and 
entered  herein  in  the  office  of  the  Clerk  of  the  County  of  {New 
York)  on  the  (10ft)  day  of  {September,  1916),  granting 
{defendant's)  motion  for  judgment  upon  the  pleadings,  and  from 
the  judgment  made  upon  said  order  and  entered  herein  in  the 
office  of  the  Clerk  of  the  County  of  (Nem  York),  on  the  (10ft) 
day  of  {September,  1916),  directing  judgment  for  the  {defend- 
ant) {William  Post)  herein,  upon  the  pleadings  herein,  against 
the  {plaintiff,)  with  ($28.28)  costs,  and  from  each  and  every 
part  of  said  order  and  judgment. 

Dated,  {New  York,  September  15,  1916.) 

Tours  etc., 
{JAMES  SMITH,) 

Attorney  for  {Plaantiff,) 
(2  Rector  Street,) 

{Borough  of  Manhattan), 
{City  of  New  York.) 
To 

{FBANK  BLOCK,)  Esq., 

Attorney  for  {Defendant) . 
{WILLIAM  F.  SCHNEIDER)  Esq., 

The  Clerk  of  the  County  of  {New  York). 


Notice  of  Appeal  719 


From  S'uiTogate's  Decree 


rORM  No.  349 

Notice  of  Appeal  to  Appellate  Division  —  From  a  Decree  of  the 

Surrogate's  Court 

SUKEOGATE'S  COUET, 
(Ne-w  York)  County. 

{IN  THE  MATTER 

of 
The    estate    of    THOMAS    P.    CARD, 


deceased.) 


Sirs: 

PLEASE  TAKE  NOTICE,  that  the  {Respondent  William 
Watson)  hereby  appeals  to  the  Appellate  Division  of  the  Supreme 
Court,  {First)  Department,  from  the  order  and  decree  herein, 
{revoking  the  letters  testamentary  issued  to  respondent  and  re- 
moving him  as  trustee,)  which  order  and  decree  was  made  and 
entered  herein  in  the  office  of  the  iClerk  of  this  Court  on  the  {2th) 
day  of  {February,  1916 ;)  and  that  said  {respondent)  appeals 
from  the  whole  and  every  part  thereof. 

PLEASE  TAE:E  FUETHEE  notice,  that  the  {respond- 
ent) also  appeals  to  the  Appellate  Division  of  the  Supreme  Court, 
{First)   Department,  from   {the  order  of  injunction  made  and 
entered  herein  in  the  office  of  the  Clerk  of  this  Court  on  Sep- 
tember 6,  1915,)   and  from  each  and  every  part  of  said  order. 
PLEASE  TAKE  FUETHEE  NOTICE,  that  the  {re^ond- 
ent)  also  appeals  to  the  Appellate  Division  of  the  Supreme  Court, 
{First)   Department,  from  the  order   {of  reference)   made  and 
entered  herein  in  the  office  of  the  Clerk  of  this  Court  on  {Deceny- 
her  8,  1915,)  and  from  each  and  every  part  of  said  order. 
Dated,  {April  6,  1916.) 
Yours,  etc., 

{FRANCIS  ACKERMAN,) 
Attorney  for  {Respondent,) 
(3  Broadway,) 
To  {Borough  of  Manhattan,) 

Messrs.   {RALSTON  &  RICE,)  {New  York  City.) 

Attorneys  for  {Petitioners.) 
{DANIEL  J.  DOWDNEY,) 
Clerk  of  the  Surrogate's  Court,  {New  York  County.) 


720  Notice  of  Appeal 


From  Surrogate's  Order 


FORM  No.  350 
Notice  of  Appeal  to  Appellate  Division  —  From  Surrogate's  Order 


SUKEOGATE'S  COUET, 

{New  York)   County. 


In  the  Matter 

of 

{The  Probate  of  a  Paper  Alleged  to 
he  the  last  Will  and  Testament  of 
DAVID  GOLDSTEIN.) 


Sirs: 

YOU  WILL  PLEASE  TAKE  ISTOTICE  that  {Alexander 
Brown)  hereby  appeals  to  the  Appellate  Division  of  the  Supreme 
Court,  {First)  Department,  from  the  order  made  and  entered  in 
the  above^entitled  matter  by  the  Hon.  {John  P.  Cohalmi,)  Surro- 
gate, and  bearing  date  the  (15^^)  day  of  {October,  1916,)  which 
order  {substituted  Messrs.  Park  &  Jones  in  the  place  and  stead  of 
Alexander  Brown  as  attorneys  for  Louis  Goldstein  and  Martin 
Goldstein)  and  this  appeal  is  taken  from  each  and  every  part  of 
said  order. 

Dated,  {November  14,  1916.) 

Yours,  etc., 
{JAMES  &  COLE,) 

Attorneys  for  {Appellant,) 
(32  Liberty  Street, 

Borough  of  Manhattan, 
New  York  City.) 

To 

Messrs.  {PARK  &  JONES,) 

Attorneys  for  {LOUIS  and  MARTIN  GOLDSTEIN,) 
(52  Broadway,  New  York  City.) 
{DANIEL  J.  DOWDNEY,) 

Clerk  of  the  Surrogate's  Court, 
County  of  {New  York.) 


Notice  of  Appeal  721 


From  Interlocutory  Judgment 


FOEM  No.  351 

Notice  of  Appeal  from  Interlocutory  Tudgment 

SUPREME  COUET, 
{New  York)  County. 


{ALBERT  JAMES,) 

Plaintiff, 
against 

{WILLIAM  SMITH,) 

Defendant. 


Sir: 

YOU  WILL  PLEASE  TAKE  NOTICE  that  the  {defendant 
William  Smith)  hereby  appeals  to  the  Appellate  Division  of  the 
Supreme  Court,  {First)  Department,  from  the  interlocutory  judg- 
ment made  and  entered  in  the  above^entitled  action  in  the  office 
of  the  Clerk  of  the  County  of  {New  York)  on  the  {3rd)  day  of 
{December,  1915,  overriding)  the  demurrer  interposed  by 
{plaintiffs)  to  the  {cownterclaim  set  forth  in  the  answer  of  the 
defendant) ;  and  this  appeal  is  taken  from  each  and  every  part 
of  said  judgment. 

Dated,  {New  York,  December  4,  1915.) 

Yours,  etc., 
{FRANK  WILSON,) 

Attorney  for  {Plaintiff,) 
Office  and  P.  0.  Address, 

(3  Wall  Street,) 
{Borough  of  Manhattan,) 

{New  York  City.) 
To 

{JAMES  HOLT,)  Esq., 

Attorney  for  {Defendant,) 

(4  Broadway,  New  York  City.) 
{WILLIAM  F.  SCHNEIDER,) 

Clerk  of  the  County  of  {New  York.) 


r22  Notice  of  Appeal 


To  Appellate  Term  From  N.  Y.  City  Court 


FORM  No.  352 

Notice  of  Appeal  to  Supreme  Court,  Appellate  Term  —  From  Judg- 
ment of  the  City  Court 

CITY  COURT  OF  THE  CITY  OF  liTEW  YOEK. 


(JAMES  GEIST,) 

FlamtiS-^Respondent, ) 


against 

(FRANCIS  BATES,) 

Deienda.nt- (Appellant. ) 

Sir: 

PLEASE  TAKE  NOTICE,  that  the  (defendant)  in  the  above- 
entitled  action  hereby  appeals  to  the  Appellate  Term  of  the 
Supreme  Court,  (First)  Department,  from  the  judgment  entered 
herein  in  the  office  of  the  Clerk  of  the  City  Court  of  the  City  of 
New  York  on  the  (lOth)  day  of  (December,  1915,)  in  favor  of  the 
(plaintiff)  and  against  the  (defendant)  for  the  sum  of  (eight 
hundred  and  seventy-six  24/100)  dollars  ($876.24),  and  from 
the  v?hoIe  of  said  judgment,  and  each  and  every  part  thereof. 
Dated,  (New  YorJc,  December  22,  1915.) 

(ELMER  VANDERBILT,) 
Attorney  for  (Defendant,) 

0.  &  P.  O.  Address, 

(32  Liberty  Street,) 
(Borough  of  Manhattan,) 

(New  York  City.) 
To 

(WILLIAM  RUSSELL,)  Esq., 
Attorney  for  (Plaintiff,) 

(10  Wall  Street,) 
(New  Yorh  City.) 
(THOMAS  F.  SMITH.)  Esq., 

Clerk  of  the  City  Court  of  the  City  of  New  York. 


Undeutakikg  on  Appeal  723 

To   Stay   Execution 

FORM  No.  353 
Undertaking  on  Appeal  from  Judgment  to  Stay  Execution* 

SUPKEME  COURT, 

(Dutchess)  County. 


(ANDREW  FRENCH,) 

F\a.ijitiS-Respondent, 

against 

(THEODORE  DAVIS,) 

Def  en  dant-^  ppellant. 

WHEREAS,  on  the  (15th)  day  of  (Januarij,  1915,)  in  the 
(Supreme)  Court  of  (the  State  of  New  York,  Dutchess)  County, 
the  above-named  respondent  recovered  a  judgment  against  the 
above-named  appellant  for  (eleven  thousand  two  hundred 
($11,200))  dollars  damages  and  costs;  ^ 

And  the  above-named  appellant  feeling  aggrieved  thereby  in- 
tends to  appeal  therefrom  to  the  ('  Appellate  Divisian  of  the 
Supreme  Court,  Second  Department:) 

NOW,  THEREFORE,  we,  (James  Conlan,)  residing  at  (315 
Wed  51st  street,)  in  (the  Borough  of  Manhattan,  City  of  Neiv 
York,)  and  (Joseph  Murphy,)  residing  at  (259  West  QSth  street), 
in  (the  Borough  of  Manhattan,  City  of  New  York,)  do  hereby 
jointly  and  severally  undertake  that  if  the  said  judgment  so 
appealed  from,  or  any  part  thereof,  is  affinned,  or  the  appeal  is 
dismissed,  the  appellant  will  pay  the  sum  recovered  or  directed  to 
be  paid  by  the  said  judgment  or  the  part  thereof  as  to  which  it  is 
affirmed;  and  that  the  said  appellant  will  pay  all  costs  and  dam- 
ages which  may  be  awarded  against  him  on  the  appeal,  not  to 
exceed  the  sum  of  iive  hundred  ($500)  dollars. 

Dated,  (June  15th,  1915.) 

Signed  and  sealed  by: 

(JAMES  CONLAN,) 
(JOSEPH  MURPHY.) 

*  If  appeal  is  to  Court  of  Appeals  adapt  as  follows: 

1.  "And  thereafter  on  appeal  to  the  Supreme  Court  Appellate  Division  (Second) 
Department  said  judgment  was  (affirmed)  with  ($110)  costs  by  an  order  entered  in 
the  office  of  the  clerk  of  said  App.  Div.  on  (June  5,  1916)." 

2.  CovH  of  Appeals  (  §§  1326,  1327,  pode). 


724  Undertaking  on  Appeal 

Affidavits  of  Sureties 


'\ss. 


STATE  OF  KEW  YOEK, 
County  of  (New  York), 
{J AMES  CONLAN,)  being  duly  sworn,  says,  that  he  is  a  resi- 
dent of  and  a  (householder)  within  the  State  of  ISTew  York,  and  is 
worth  the  sum  of  (twenty  thousand)  ($20,000)  dollars  over  all 
the  debts  and  liabilities  which  he  owes  or  has  incurred  and  exclu- 
sive of  property  exempt  by  law  from  levy  and  sale  under  an 
execution. 

(JAMES  CON  LAN.) 
Sworn  to  before  me,  this 
(15th)   day  of   (June,  1915.) 

(ROBERT  JOHNSON,) 

Notary  Public, 

(New  York)  County. 

STATE  OE  NEW  Y0EK,1 

>■  ss.  * 

County  of  (New  York),      j 

(JOSEPH  MURPHY,)  being  duly  sworn,  says,  that  he  is  a 
resident  of  and  a  (freeholder)  within  the  State  of  New  York,  and 
is  worth  the  sum  of  (twenty  thousand,)  ($20,000)  dollars  over  all 
the  debts  and  liabilities  which  he  owes  or  has  incurred  and  exclu- 
sive of  property  esempt  by  law  from  levy  and  sale  under  an 
execution. 

(JOSEPH  MURPHY.) 
Sworn  to  before  me,  this 
(15th)   day  of  (June,  1915.), 

(ROBERT  JOHNSON.) 

Notary  Public, 

(New  York)   County. 

STATE  OF  NEW  YORK,! 

rSS    ' 

County  of  (New  York),      j 

I  certify  that  on  this  (15th)  day  of  (June,  1915,)  before  me 
personally  appeared  (James  Conlan  and  Joseph  Murphy,)  to  me 
knovsm  and  known  to  me  to  be  the  individuals  described  in,  and 
who  executed  the  foregoing  undertaking,  and  they  severally  duly 
acknowledged  to  me  that  they  executed  the  same. 
(ROBERT  JOHNSON,) 

Notary  Public, 

(New  York)  County. 


Undertaking  on  Appeal  725 

To  Perfect  Appeal  —  To- Court  of  Appeals 

FORM  No.  354 
Undertaking  to  Perfect  Appeal  to  Court  of  Appeals  * 

SUPEEME  COURT, 

(New  York)  County. 


(ALFRED  AMES,) 

(Plavntiff)   and 
(Appellant) 

against 

(KARL  KINNEY,) 

(Defendant)   and 
(Respondent). 

WHEREAS,  on  the  (10th)  day  of  (Jammry,  1916,)  in  the 
above  named  Court,  at  (Special  Term)  thereof,  (a  final  judgment 
was  made  amd  entered  in  the  office  of  the  Cleric  of  the  County  of 
New  York,  on  that  day,  decreeing  specific  performance  of  the  con- 
tract set  forth  in  the  complaint)  ; 

AND  thereafter  on  appeal  to  the  Supreme  Court,  Appellate 
Division,  (First)  Department,  (said  judgment  was  reversed  hy  an 
order  entered  in  the  office  of  the  Cleric  of  the  said  Appellate  Dim-- 
sion  on  the  15th  day  of  May,  1916,  and  a  judgment  of  reversal 
was  entered  thereon  in  the  office  of  the  Cleric  of  the  County  of  New 
York  on  the  20th  day  of  May,  1916.) 

AND  the  appellant  feeling  aggrieved  thereby  (intends  to) 
appeal  therefrom  to  (the  Court  of  Appeals;) 

NOW,  THEREFORE,  We,  (James  Conlan,)  residing  at  (315 
West  51st  Street  in  the  Borough  of  Manhattan,  City  of  New 
York,)  and  (Janues  Murphy,  residing  at  259  West  5Sth  Street  m 
the  said  City  and  Borough,)  do  hereby  pursuant  to  the  Statute  in 
such  case  made  and  provided,  jointly  and  severally  undertake,  that 
the  appellant  vs^ill  pay  all  costs  and  damages  which  may  be 
awarded  against  the  appellant  on  said  appeal  not  exceeding  the 
sum  of  five  hundred  dollars. 

Dated  (New  York,  June  16,  1916.) 

(JAMES  CONLAN,) 
(JAMES  MURPHY.) 

[Acknowledgments  and  afiidavits  as  on  p.  724.] 
*  §  1326  C.  C.  p.    This  undertaking  does  not  stay  execution. 


726  Undeetaxing  om  Appeal 

To  Perfect  Appeal  from  Surrogate's  Court 

FORM  No.  355 
Undertaking  on  Appeal  —  To  Perfect  Appeal  from  Snrrc^ate's  Court 

SUKEOGATE'S  COUET, 
{Kings)   County. 


{In  the  Matter  of  the  Judicial  Settlement 
of  the  Accounts  of 

MARY  MIX, 

as  administratrix  of  the  Estate  of 
MARTIN  MIX 

Deceased. ) 


WHEEEAS  on  the  {Uh)  'day  of  {June,  1916,)  a  {decree)  was 
made  and  entered  in  the  above  entitled  proceeding  in  the  office  of 
the  'Clerk  of  the  Surrogate's  Court  of  the  County  of  {Kings,) 
judicially  settling  the  accounts  of  Mary  Mix,  as  administratrix  of 
the  Kstate  of  Martin  Mix,  deceased) ;  ' 

KKD  {Martha  Mix,)  the  appellant  herein,  feeling  aggrieved 
thereby,  intends  to  appeal  therefrom  to  the  Supreme  Court,  Appel- 
late Division,  {Second)  Department; 

]S"'OW  THEEEEOEE,  We,  {Richard  Rand,)  residing  at  (75 
Remsen  Street  in  tlie  Borowgh  of  Brooklyn,  City  of  New  York,) 
an.'d  {Samuel  Sands,)  residing  at  {Flushing,  Long  Island,)  pur- 
suant to  the  Statute  in  such  case  made  and  provided  do  hereby 
jointly  and  severally  undertake  to  and  with  the  People  of  the  State 
of  New  York,  that  the  Appellant  {Martha  Mix)  will  pay  all  costs 
and  damages  which  may  be  awarded  against  the  Appellant  on  said 
appeal  not  exceeding  the  sum  of  -two  hundred  and  fifty  dollars. 

Dated,  {Brooklyn,  N.  Y.  City,  July  7,  1916.) 

{RICHARD  RAND,) 
{SAMUEL  SANDS.) 

[Acknowledgments  and  affidavits  as  on  p.  724.] 

This  bond  does  not  stay  execution,  but  is  necessary  to  render 
notice  of  appeal  effectual.     (§  2759.) 


Exception  to  Sureties  727 

Notice  of  Exception 

For  various  forms  of  undertakings  necessary  to  stay  execution 
of  Surrogate's  decree  or  order,  see  §§  2760-2762,  Code;  and  see 
p.  112  et  seq. 

This  undertaking  must  be  approved  by  the  Surrogate.  (§ 
2762,  Code.) 


FORM  No.  356 
Notice  of  Exception  to  Sureties 

[Court  and  Title  of  Case] 

PLEASE  TAKE  NOTICE  that  the  (plaintiff)  excepts  to  the 
sufficiency  of  the  (sureties)  in  the  (undertaking  on  appeal)  herein 
filed  in  the  oflfice  of  the  Clerk  of  the  County  of  (New  York)  on 
the  (2nd)  day  of  (January,  1916,)  and  further  he  excepts  to  the 
form  and  sufficiency  of  the  (undertaking-.) 
Dated,  (New  York,  February  11,  1916.) 

(BALBTON  &  BICE,) 
(Plaintiff's)  Attorneys, 

(32  Liberty  street. 
New  York.) 
To 

(FBANCI8  ACKEBMAN,) 

Attorney  for  (Defendant,) 


FORM  No.  357 
Notice  of  Justification  of  Sureties 

"[Court  and  Title  of  Case] 

PLEASE  TAKE  jSTOTICE,  that  the  sureties  upon  the  (under- 
taking) given  by  the  (appellant  on  his  appeal  from  the  judgment 
entered  in  the  above-entitled  action  which  was  filed  in  the  office  of 
the  clerk  of  the  County  of  New  York  on  the  2d  day  of  January, 
1916,)  will  justify  before  one  of  the  justices  of  this  court,  sitting 
at   (Part   II,)    Special    Term    thereof.    County    Court    House, 


728  Justification  of  Sureties 

Notice   of  Approval 

(^Borough  of  Manhaitcm,  City  of  New  York,)  on  the  {Qth)  day  of 
(Fehrvary,  1916,)  at  (10:30)  o'clock  in  the  forenoon  of  that  day. 
Dated,  {New  York,  February  13,  1916.) 

(FRANCIS  ACKEBMAN,) 

Attorney  for  (Defendant,) 

(No.  3  Broadway, 
New  York.) 
To 

(RALSTON  &  BICE,) 

Attorneys  for  (Plaintiff,) 


FORM  No.  358 
Notice  of  Approval  of  Tlndertaking  Upon  Justification  of  Sureties 

[Court  and  Title  of  Case] 

PLEASE  TAKE  NOTICE,  that  the  sureties  in  the  (undertak- 
ing on  appeal)  herein,  filed  herein  on  (January  29,  1916,)  to 
whose  sufficiency  and  to  the  sufficiency  of  which  (undertaking) 
the  (plaintiff)  excepted,  have  justified  and  the  said  undertaking 
was  this  day  approved  by  the  Hon.  (John  Ford,)  upon  said  justi- 
fication before  him  at  Special  Term  (PaH  II)  of  this  court,  and 
as  so  approved  was  this  day  filed  in  the  office  of  the  Clerk  of  the 
County  of  (New  York.) 

Dated,  (February  19,  1916.) 

(FRANCIS  ACKERMAN,) 

Attorney  for  (Defendant,) 

(No.  3  Broadway, 
New  York.) 
To 

Messrs.  (RALSTON  &  RICE,) 
Attorneys  for  (Plaintiff,) 


Appeal  729 

Notice  of  Argument 


FORM  No.  359 

Notice  of  Argument 

Supreme  Court  —  Appellate  Division, 
{First)  Department. 

(JOHN  JONES,) 

Plaintiff-  (  A  ppellant, ) 

against 

(JOHN  DOE,) 
T)eieiidan.t-(Respondent. ) 

Sir: 

PLEASE  TAKE  NOTICE,  that  the  appeal  in  the  aboVe- 
entitled  action  will  be  brought  on  for  argument  before  this  court,' 
at  a  term  thereof  to  be  held  at  its  Court  House,  in  the  (Borough  of 
Manhattan,  City  of  New  York),  on  the  (Qih)  day  of  (June, 
1916),  at  the  opening  of  the  court  on  that  day,  or  as  soon  there- 
after as  counsel  can  be  heard. 

Dated,  the  (20th)  day  of  (May,  1916). 

Yours,  etc., 
(WILLIAM  BEILLY,) 
Attorney  for  (Plaintiff-Appellant,) 

(No.  2Y  Pine  Street,) 
(Borough  of  Manhattan,) 
(City  of  New  York.) 
To 

(JOHN  WILLIAMS),  Esq., 
Attorney  for  (deft.-respdt.) 


MORTGAGE  FORECLOSURE 


Outline  of  Procedure 
(No  Infants,  Incompetents  or  Absentees) 

New  Yoek  County 

1.  Ascertain  whether  any  dower  rights  exist. 

2.  Put  in  Search  for  all  Conveyances  and  liens  subsequent  to 
date  of  recording  the  mortgage. 

,3.  Ascertain  names  of  all  tenants,  occupants  or  parties  in  pos- 
session.    (See  59  Hun  356,  121  N.  Y.  498.) 

■i.  Ascertain  full  names  and  addresses  of  all  necessary  or  proper 
parties  defendant. 

5.  Necessary  parties  defendant. 

(a)  Owner   of   equity   of   redemption   and  wife.      (217 

N.  Y.  526.) 

(b)  Mortgagor. 

(c)  Heirs,  devisees  or  legatees  of  Moi*tgagor. 

(d)  Wife  of  Mortgagor.     (165  App.  Div.  348.) 

(e)  Subsequent  encumbrances. 

(f)  Remaindermen. 

(g)  Cestui  que  trustent. 

(h)  Persons  claiming  under  title  paramount. 

(i)  Sometimes  prior  lienors,  (e.  g.,  85  App.  Div.  312), 
plaintiff,  assignee  of  mortgage,  see  157  App.  Div. 
259.) 

( j )  People  of  the  State  of  jSTew  York  in  cases  where  trans- 
fer tax  may  be  unpaid,  etc. 

(k)   Trustee  in  bankruptcy  of  owner  of  equity. 

6.  Proper  parties  defendant. 

(a)  Guarantor  of  mortgage  or  his  representative. 

(b)  Remaindermen, 
(e)   Adverse  claimants. 

(d)  Purchasers  at  tax  sale. 

(e)  Persons  in  possession  as  tenants  or  occupants,  and 

John  Doe  and  Jane  Roe,  representing  tenants 
whose  names  are  unknovsm.  (Sometimes  it  is 
deemed  wiser  to  sell  subject  to  goo^  leases.  See 
93  Misc.  510,  and  cases  cited.) 

(f)  Persons  claiming  under  title  paramount, 
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6a.  Where  The  People  of  the  State  is  made  a  party  defendant, 
comply  with  §  1627,  Code,  as  amended  1916,  to  go  in  effect 
September  1,  1916. 

7.  Draw  Summons  in  usual  form,  and  Complaint,  notice  of 
object  of  action,  and  lis  pendens. 

8.  File  Summons  and  Complaint  and  file  and  record  lis 
pendens;  lis  pendens  must  be  filed  with  Complaint  or  after;  (but 
cannot  be  filed  before)  and  must  be  filed  at  least  20  days  before 
final  judgment.      (§§  1631  and  1670,  1672,  Code.) 

9.  Serve  Summons  and  Complaint  (or  notice  of  object  of  action) 
on  all  defendants.  Service  of  the  summons  must  be  made  within 
60  days  after  filing  lis  pendens.  (See  §  1670,  Code.)  Remem- 
ber that  personal  service  may  now  be  made  without  the  State, 
without  an  order.     (§§  438  and  443,  Code.) 

10.  Draw  and  obtain  and  file  affidavit  of  service  of  Summons, 
and  Complaint  or  notice  of  object  of  action. 

11.  After  default  in  appearing  or  answering,  draw  affidavit  of 
regularity.  This  is  a  good  time  to  correct  papers  and  proceedings, 
e.  g.  Showing  proper  name  of  party  sued  by  name  unknown. 
Showing  party  defendant  not  necessary,  etc.  Some  practitioners 
file  the  notices  of  appearance  served  upon  them  at  some  stage  of 
the  action  if  parties  serving  them  have  failed  to  file  them. 

12.  Draw  notice  of  motion  for  application  for  Judgment  and 
Order  of  Reference  to  Compute  amount  due. 

13.  Serve  notice  of  motion,  afiidavit  of  regularity  on  those  who 
have  appeared  and  have  not  waived,  and  obtain  admission  or 
affidavit  of  service. 

14.  File  motion  papers  with  admission  or  affidavit  of  service 
or  note  of  issue  outside  Kew  York  county. 

15.  Draw  Judgment  and  Order  of  Reference  to  Compute  and 
submit  same  on  return  day. 

'     16.  Prepare  referee's  Summons  for  witnesses  if  needed. 

17.  Obtain  and  serve  certified  copy  of  Order  of  Reference  to 
Compute  upon  referee  and  arrange  date  for  hearing  and  have 
referee  sign  summons  for  witnesses. 

18.  Serve  Order  of  Reference  to  Compute  with  notice  of  entry 
upon  all  parties  who  have  appeared  and  demanded  service.  Obtain 
admission  or  afiidavit  of  service. 

19.  Serve  notice  of  hearing  upon  those  who  have  appeared  and 
have  not  waived ;  time  required  five  days  where  attorneys  reside, 
or  have  their  offices  in  same  city  or  village,  otherwise  eight  days. 
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20.  Obtain  admission  of  service  or  affidavit  of  service  of  notice 
of  hearing. 

21.  Serve  referee's  Summons  and  obtain  affidavit  of  service. 

22.  Prepare  report  of  referee. 

23.  Attend  hearing  before  referee  to  compute. 
Have  ready : 

(a)  Eeferee's  oath. 

(b)  Referee's  report  ready  for  signature. 

(c)  Bond. 

(d)  Mortgage. 

(e)  Assignments  of  Mortgage. 

(f )  Eeceipted  bills  for  taxes,  assessments,  water  rates,  penal- 

ties or  interest,  if  any  paid  by  Mortgagee. 

(g)  Receipt  for  payment  of  interest  on  any  prior  mortgage 

or  premium  of  insurance,  if  any  paid  by  Mortgagee, 
(h)  Agreements  of  extension,  if  any. 
(i)   Summons  with  affidavit  of  service, 
(j)   Itemized  computation   of  amounts  for  convenience  of 

referee. 
(k)   Check  for  $10  to  order  of  referee. 

Have  referee  take  oath  before  doing  any  other  act.    See 

that  exhibits  are  properly  marked  by  referee. 

24.  Obtain  signed  report  and  pay  referee. 

25.  File  report. 

26.  Serve  notice  of  filing  of  report  upon  those  who  have 
appeared,  and  not  waived. 

27.  Draw  affidavit  of  regularity. 

28.  After  eight  days  after  service  of  notice  of  filing  of  report 
obtain  certificate  of  county  clerk  that  no  exceptions  have  been  filed. 
Serve  affidavit  of  regularity  and  notice  of  application  for  Judg- 
ment of  Foreclosure  and  Sale  upon  those  who  have  appeared  and 
have  not  waived  and  obtain  admission  or  affidavit  of  service. 
This  is  not  necessary,  but  frequently  done.    (168  App.  Div.  500.) 

29.  File  motion  papers  with  admission  or  affidavit  of  service 
or  note  of  issue  outside  New  York  County. 

30.  Draw  Judgment  of  Foreclosure  and  Sale,  directing  Referee 
to  Sell. 

31.  Attend  on  return  day  and  submit  Proposed  Judgment  of 
Foreclosure  and  Sale  with  notice  and  proof  of  service. 

32.  Obtain  Judgment  of  Foreclosure  and  Sale  and  Order  to 
Referee  to  Sell. 
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33.  Prepare  and  file  Judgment  Eoll. 

34.  Obtain  certified  copy  of  Judgment  and  Order  of  Referee 
to  Sell. 

35.  Serve  certified  copy  of  Judgment  upon  referee  to  sell  (or 
upon  sheriff  if  designated.)  Arrange  for  date  of  sale,  name  of 
auctioneer  and  for  publication  of  notice  of  sale. 

36.  Serve  Final  Judgment  with  notice  of  entry  upon  all 
parties  who  have  appeared  and  demanded  service. 

Obtain  admission  or  affidavit  of  service. 

37.  Prepare  notice  of  publication  of  sale  including  amount  of 
prior  liens,  amount  due,  restriction,  and  diagram  of  property 
and  have  same  signed  by  referee.  (See  Rule  15,  Special  Term 
Eules,  §  1678,  Code.) 

38.  Notify  auctioneer. 

39.  Give  notice  to  newspapers  or  advertising  agency  with 
instructions  for  publication  twice  a  week  for  three  successive 
weeks  preceding  sale  and  on  day  preceding  sale,  but  see  §  1678, 
Code,  as  to  various  localities. 

40.  Obtain  and  serve  printed  notice  of  sale  on  all  parties 
entitled.  Those  interposing  common  form  of  appearance  are 
entitled  to  notice  of  sale.    Obtain  admission  or  affidavit  of  service. 

41.  Arrange  for  additional  advertisement  of  sale  if  desired, 
also  arrange  for  protection  of  property  and  agree  on  amount  to  be 
bid  by  plaintiff. 

42.  Draw  and  obtain  signature  of  referee  to  terms  of  sale. 

43.  Day  before  sale  remind  referee  of  time  and  place  of  sale 
and  have  computed  exact  amount  of  taxes  and  other  liens  prop- 
erty is  to  be  sold  subject  to. 

44.  Attend  sale. 

Obtain  copy  of  memorandum  of  purchase  signed  by  purchaser. 
--  Referee  requires  10  per  cent,  of  purchase  price  in  cash  or 
certified  check,  unless  plaintiff  purchases,  in  which  case  10  per 
cent,  may  be  waived  by  plaintiff's  attorney.  Purchaser  pays 
auctioneer's  fees  of  $17. 

Obtain  this  receipt  for  referee. 

Obtain  receipt  for  advertising. 

If  plaintiff  purchases,  give  referee  indorsement  on  memorandum 
of  purchase. 

"  Ten  per  cent,  on  account  is  hereby  waived. 


Attorneys  for  Plaintiff." 
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45.  Arrange  with  referee  for  date  and  time  of  closing  rnd 
prepare  and  produce  thereat. 

46.  Obtain  proof  of  publication  of  notice  of  sale. 

(a)  Referee's  Deed. 

(b)  Eeferee's  Eeport  of  Sale. 

(c)  Receipts    for    Allowance    in    Judgments    and    Report. 
Taxes,    assessments,   water  rates,    interest   or  penalty, 

payments  of  interest  on  prior  mortgages,  premiums 
on  insurance,  etc. 

(d)  Receipt  for  advertising  expenses. 

(e)  Receipt  for  costs  and  disbursements  of  attorneys. 

(f)  Receipt  for  extra  allowances  of  attomeya 

(g)  Receipts  for  other  payments  or  allowances  contained  in 

Judgment  and  Report, 
(h)  Recording  fees, 
(i)   Check  for  $50  for  Referee, 
(j)   Statement  showing  computation  of  interest  amounts  to 

time  of  closing  in  detail  for  convenience  of  referee, 
(k)   Affidavit  of  publication  of  notice  of  sale. 
(1)   Terms  of  sale, 
(m)   Certified  check  or  cash  for  balance,   or  if  property 

purchased  by  plaintiff,   receipt  of  plaintiff  or  his 

attorneys  for  same. 

47.  Attend  closing. 

(a)  Obtain  signature  of  referee  to  deed  and  acknowledgment. 

(b)  Obtain    signature   of  referee  to   Report   of   Sale  and 

verification. 

(c)  Pay  referee. 

(d)  Obtain  other  payment  receipts,  if  any. 

48.  File  report  of  sale  (within  30  days,  §  1633,  Code)  and  enter 
judgment  for  deficiency;  if  any  surplus,  Referee  pay  same  to 
City  Chamberlain  or  County  Treasurer,  within  5  days.  (Rule  61, 
G.  R.  P.) 

49.  Serve  notice  of  filing  to  those  who  have  appeared  and 
demanded  service. 

50.  Obtain  admission  of  service  or  affidavit  of  sert'ice  of  such 
notice  of  filing. 

Draw  order  confirming  sale. 

51.  When  eight  days  after  service  of  notice  of  filing  have 


MOETGAGE    FOEECLOSUEE  ^35 

Notice  of  Object  of  Action 

elapsed,  apply  for  an  order  confirmiiig  sale,  giving  notice  to  those 
who  have  appeared  and  not  waived  such  notice;  produce  upon 
application  certificate  of  county  clerk,  showing  that  no  objections 
have  been  filed. 


FORM  No.  360 

Notice  of  Object  of  Action  With  Notice  of  No  Personal  Claim 

SUPEEME  COURT, 
(New  York)  County. 


{JOHN  JONES,) 

against 

{JOHN    DOE,)     {RICHARD    ROE) 
and   {THOMAS     WILLIAMS,) 
Defendants. 


To  the  above-named  defendant,  {THOMAS  WILLIAMS) : 

Pursuant  to  section  423  of  the  Code  of  Civil  Procedure,  TAKE 
ITOTICE,  that  the  object  of  this  action,  in  which  a  summons  is 
herewith  served  upon  you,  is  to  foreclose  a  mortgage  executed  by 
{John  Doe)  to  {John  Jones),  dated  the  {1st)  day  of  {July, 
1913,),  and  recorded  in  the  ofiice  of  the  {Register)  of  the  County 
of  {New  York,)  on  the  {2d)  day  of  {July,  1913,)  in  Liber  ~So. 
(52),  of  {Mortgages),  Section  (12),  at  page  (450),  (and  was 
indexed  under  block  number  3256  on  the  land  map  of  the  City  of 
New  York)  to  secure  the  payment  of  the  sum  of  (o7^0  thousand 
(1,000))  dollars,  with  interest  thereon  from  the  (1st)  day  of 
{July,  1913.) 

That  there  is  now  due  and  owing  to  this  plaintiff  on  said  bond 
and  mortgage  the  sum  of  {one  thousand  (1,000))  dollars,  vrith 
interest  thereon  from  the  {1st)  day  of  {July,  1914) ;  that  the 
following  is  a  description  of  the  mortgaged  premises  {here  insert 
description  of  premises  as  contained  in  the  complaint) ; 
24 
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J. 

That  no  personal  claim  is  made  against  you  or  any  defendant, 
except  the  defendant  {John  Doe). 

Dated,  the  {12tTi)  day  of  {July,  1916). 

{ROBERT  JENSEN,) 

Plaintiff's  Attorney, 
{No.  11  Wall  Street,) 
{Borough  of  Manhattan,) 

{City  of  New  YorJe.) 


FORM  No.  361 

Notice  of  Pendency  of  Action  —  Foreclosure 

SUPEEME  COURT, 
{New  York)  County. 

{JOHN  JONES,) 

Plaintiff, 
against 

{JAMES  THOMPSON)    and   {RICH- 
ARD ROE,) 

Defendants. 

NOTICE  IS  HEEEBY  GIVEl^T,  that  an  action  has  been 
commenced  and  is  pending  in  this  court  upon  a  complaint  of  the 
above-named  plaintiff  against  the  abov&-named  defendantsi  for  the 
foreclosure  of  a  certain  mortgage  bearing  date  the  {8th)  day  of 
{January,  1914),  executed  by  {James  Thompson)  of  the  {City, 
County  and  State  of  New  YorJc),  to  {William  Allen)  of  the 
{City  of  Newhurgh,  Orange)  County,  State  of  (New  York)  to 
secure  the  payment  of  the  sum  of  {five  thousand  ($5,000))  dol- 
lars on  the  {8th)  day  of  {January,  1915),  with  interest  at  the 
rate  of  {five)  per  cent  per  annum,  which  mortgage  was  recorded 
in  the  office  of  the  {Register  of  the  City  and  County  of  New 
YorJc)  on  the  {Qth)  day  of  {Jatmuary,  1914),  at  (11:30)  o'clock 
in  the  (/o«)noon,  in  Liber  (178),  Section  (12),  at  page  (470), 
and  was  indeixed  under  Block  No.  (1441)  on  the  land  map 
of  the  {City  of  New  York,)  and  has  been  duly  assigned  to  the 
above-named  plaintiff. 
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That  the  premises  affected  by  the  said  action  were,  at  the  time 
of  the  commencement  thereof,  and  at  the  time  of  the  filing  of  this 
notice,  situated  in  the  (12th  Ward  of  the  Borough  of  Manhattan, 
City  and  County  of  New  York),  in  the  State  of  ISTew  York,  and 
are  descrihed  as  follows,  to  wit:  Beginning  at  a  point  on  the 
*  *  *  to  the  point  or  place  of  beginning  be  the  said  several 
distances  and  dimensions,  more  or  less,  together  with  the  building 
and  appurtenances  thereon. 

Dated,  (New  York,  May  2,  1916.) 

(WILLIAM  BAY,) 
Plaintiff's  Attorney, 
Office  and  P.  O.  Address, 
(52  WUliam  Street,) 
(Borough  of  Manhattan,) 

(City  of  New  York.) 
The  clerk  of  the  county  of  (New  York)  is  directed  to  index 
this  notice  to  the  names  of  the  defendants. 

(WILLIAM  BAY,) 

Plaintiff's  Attorney. 


FORM  No.  362 

Notice  of  Appearance  and  Waiver  (Foreclosure) 

SUPEEME  COUET, 
(New  York)  County. 


(JOHN  DOE,) 

Plaintiff, 
against 

(BICHABD  BOB,) 

Defendant. 


Sir: 

PLEASE  TAKE  NOTICE,  that  the  defendant  (Bichard 
Bob)  appears  herein;  that  I  am  retained  as  attorney  for  him 
herein,  and  hereby  waive  service  of  all  papers  and  of  notices  of 
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all  proceedings  herein,  except  notice  of  sale  and  of  proceedings 
to  obtain  surplus  moneys. 

Dated,  {AugiLst  31,  1914.) 

(THEODORE  CEA8AR,) 
Defendant's  Attorney, 

Office  and  P.  O.  Address, 
{No.  15  William  Street, 
Borough  of  Manhaitan, 
City  of  New  Yorh.) 
To 

(WILLIAM  BEILLY,)  Esq., 
Attorney  for  Plaintiff, 
Office  and  P.  O.  Address, 
(No.  13  Wall  Street, 
Borough  of  Manhattan, 
City  of  New  Yorh.) 


FORM  No.  363 

Complaint  for  Foreclosure  of  a  Mortg^age  —  Short  Form 

SUPREME  COUET, 
(New  Yorh)  County. 

(JOHN  BBOWN,) 

Plaintiff, 
against 

(JOHN  JONES,)    (EDWARD   JEN- 
KINS)   and    (JAMES    THOMAS,) 

Defendants. 

The  plaintiff  by  (Forest  Bryce),  his.  attorney,  complains  of  the 
defendants  above  named  and  alleges  upon  information  and  belief 
as  follows: 

First:  That  on  or  about  the  (16^)  day  of  (October,  1911,) 
the  defendant  (John  Jones,)  for  the  purpose  of  securing  to  the 
plaintiff  (John  Brown)  the  payment  of  the  sum  of  (Fifteen 
thousamd   ($15,000))    dollars,  with  interest  thereon,   executed, 
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duly  aoknowledged  and  deliveo-ed  to  the  said  {John  Brown)  his 
bond  bearing  date  on  said  day,  sealed  with  his  seal,  whereby  for 
the  payment  of  said  sum  well  and  truly  to  be  made,  as  hereinafter 
stated,  he  bound  himself,  his  heirs,  executors,  administrators  or 
assigns,  upon  condition  that  the  same  should  be  void  if  the  said 
{John  Jones),  his  heirs,  executors,  administrators  or  assigns, 
should  pay  to  the  said  {John  Brown) ,  his  heirs,  executors,  admin- 
istrators or  assigns,  the  said  sum  of  {Fifteen  thouscmd  ($15,000) ) 
dollars  on  the  {16ih)  day  of  {October^  1914),  and  interest 
thereon  to  be  computed  from  the  {IQth)  day  of  {October,  1911) 
at  and  after  the  rate  of  six  per  centum  per  annum,  to  be  paid 
semi-annually  on  the  {18th)  day  of  {April  and  October)  in 
every  year  until  the  said  principal  sum  should  be  wholly  paid,  then 
the  above  obligation  to  be  void,  otherwise  to  remain  in  full  force 
and  virtue. 

Second:  That  as  collateral  security  for  the  payment  of  said 
indebtedness,  the  said  {John  Jones)  on  the  same  day  executed, 
duly  acknowledged  and  delivered  to  the  said  {John  Brown)  a 
mortgage  bearing  date  on  the  said  {16th)  day  of  {October,  1911), 
whereby  he  granted,  bargained  and  sold  to  the  said  {John  Brown) 
his  heirs,  executors,  administrators  and  assigns,  the  premises 
which  in  said  mortgage  are  bounded  and  described  as  follows : 

{Description) 

Third:  That  the  said  mortgage  contained  a  proviso  in  sub- 
stance the  same  as  the  condition  of  the  said  bond  and  conferred 
power  and  authority  in  case  of  default  in  the  payment  of  the  said 
sum  of  money  or  any  part  thereof,  or  of  the  interest  thereon, 
upon  the  said  {John  Brown)  or  his  heirs,  executors,  adminis- 
trators or  assigns,  to  sell  the  said  mortgaged  premises  according 
to  law. 

Fourth:  That  the  said  mortgage  was  duly  recorded  in  the 
office  of  the  {Register)  of  the  County  of  {New  York)  on  the 
{ITth)  day  of  {October,  1911)  in  {Bloch  Series  {Mortgages)) 
Section  (12,)  Liber  (55)  at  page  (452),  and  indexed  under 
{Bloch  No.  3256)  on  the  Land  Map  of  the  {City  of  New  YorJc) ; 
that  being  the  county  within  which  the  said  premises  were  then 
situated  in  the  County  of  {New  York),  City  and  State  of  {New 
York),  and  at  said  time  and  place  said  plaintiff  duly  paid  to  the 
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Register  of  the  County  of  {New  York)  the  recording  tax  on  said 
mortgage,  amounting  to  {Seventy-five)   (75)  dollars. 

Fifth:  That  the  defendant  has  failed  to  comply  with  the  con- 
ditions of  the  said  bond  and  mortgage  by  omitting  to  pay  said 
sum  of  {Fifteen  thousamd  ($15,000)  )  dollars,  the  principal  sum 
secured  by  said  bond  and  mortgage,  which  became  due  and  pay- 
able on  the  {16th)  day  of  {October,  1914)  and  there  is  now  justly 
due  and  owing  plaintiff  on  said  bond  and  mortgage  the  said  sum 
of  {Fifteen  thousamd  ($15,000)  )  dollars  with  interest  thereon  at 
the  rate  -of  six  per  centum  per  annum  from  the  said  (16^^)  day  of 
{October,  1914). 

Sixth :  That  no  other  action  or  proceeding  has  been  commenced 
or  maintained  at  law  or  otherwise  for  the  recovery  of  said  sum  to 
secure  by  the  said  bond  and  mortgage  or  any  part  thereof. 

Seventh:  That  plaintiff  is  informed  and  believes,  and  there- 
fore alleges,  that  each  of  the  above-named  defendants  has  or  claims 
to  have  some  interest  in  or  lien  upon  the  said  mortgaged  premises 
or  some  part  thereof,  which  interest  or  lien,  if  any,  has  accrued 
subsequent  to  and  is  subordinate  to  the  lien  of  the  said  mortgage.* 

WHEREFOEE,  the  plaintiff  demands  that  the  defendants  and 
all  persons  claiming  under  {them)  subsequent  to  the  filing  of  a 
notice  of  the  pendency  of  this  action,  in  the  ofiice  of  the  clerk 
of  the  county  in  which  the  said  mortgaged  premises  are  situated, 
may  be  barred  and  foreclosed  of  all  right,  title,  interest,  claim, 
lien  and  equity  of  redemption  in  the  said  mortgaged  premises; 
that  the  said  premises  may  be  decreed,  to  be  sold  according  to  law ; 
that  the  moneys  arising  from  the  sale  may  be  brought  into  court; 

*  The  People  of  the  State  of  New  York  are  made  a  party  to  this  action 
because  the  plaintiff  does  not  know  whether  there  may  or  may  not  be  a 
transfer  tax  upon  the  estate  of  Richard  Eoe.  The  place  of  residence  of  the 
said  decedent,  Richard  Roe,  at  the  time  of  his  death,  was  Port  Chester  in 
the  county  of  Westchester  and  State  of  New  York.  The  heirs  at  law  and 
next  of  kin  of  said  decedent,  Richard  Roe,  are  the  defendants  {name  them), 
who  are  also  the  sole  legatees  and  devisees  under  his  last  will  and  testament. 
That  said  Richard  Roe  died  testate  as  aforesaid  on  or  about  the  4th  day  of 
May,  1915,  and  letters  testamentary  under  the  will  of  said  decedent,  were 
thereafter  and  on  or  about  the  14th  day  of  May,  1915,  duly  issued  by  the 
Surrogate's  Court  of  the  County  of  Westchester,  by  which  Court  said  will 

was  admitted  to  probate  to  the  said and ,  executors  in  said 

will  named.  The  Plaintiff  has  no  knowledge  as  to  whether  or  not  the  estate 
of  the  said  Richard  Roe  has  been  administered  except  as  aforesaid.  The 
People  of  the  State  of  New  York  are  made  a  party  to  this  action  for  no 
other  reason  than  that  hereinabove  stated. 
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that  the  plaintiff  may  be  paid  the  amount  due  upon  the  said 
bond  and  mortgage,  with  interest  to  the  time  of  such  payment,  the 
expenses  of  the  sale,  and  the  costs  and  disbursements  of  this  action, 
so  far  as  the  amount  of  such  moneys  properly  applicable  thereto 
will  pay  the  same ;  and  that  the  defendant  {John  Jones)  may  be 
adjudged  to  pay  any  deficiency  which  may  remain,  after  applying 
all  of  said  moneys  so  applicable  thereto ;  and  that  the-  plaintiff 
may  have  such  other  or  further  relief  in  the  premises  as  shall  be 
just  and  equitable. 

{FOREST  BRYCE,) 

Plaintiff's  Attorney, 

Office  &  P.  O.  Address, 
(35  Nassau  Street,) 
(Borough  of  Manhattan,) 

{City  of  New  York.) 
(Verification) 


FORM  No.  364 
Complaint  —  Long  Form 


SUPREME  COURT, 

{New  York)  County. 


(COMMERCE      BANK      OP      NEW 
YORK,) 

Plaintiff, 
against 

(JOHN  W.  McKEE,)   and  others. 
Defendants. 


The  above-named  plaintiff,  by  (White  &  Cwrtin,)  its  attorneys, 
respectfully  shows  to  this  court  and  alleges: 

First :  That  at  'all  the  times  hereinafter  mentioned  it  was  and 
now  is  (a  domestic  corporation  created  hy  and  existing  under  the 
laws  of  the  State  of  New  York.) 

Second :  Upon  information  and  belief  that  the  defendant  John 
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W.  McKee,  for  the  purpose  of  securing  the  payment  to  the  plain- 
tiff, its  successors,  legal  representaiives  and  assignsi  of  the  sum  of 
eighteen  thousand  ($18,000)  dollars,  lawful  money  of  the  United 
States,  with  interest  thereon,  did,  on  or  about  the  2'Tth  day  of 
August,  1913,  execute  and  deliver  to  the  plaintiff  a*  bond  bearing 
date  on  that  day,  and  sealed  with  his  seal,  whereby  he  bound  him- 
self, his  heirs,  executors  and  administrators  in  the  sum  of.  eigh- 
teen thousand  ($18,000)  dollars,  lawful  money  as  aforesaid, 
upon  the  condition  that  the  same  should  be  void  if  the  S'aid 
obligor,  his  heirs,  executors  or  administrators  should  well  and 
truly  pay,  or  cause  to  be  paid,  unto  the  said  plaintiff,  its  suc- 
cessors, legal  representatives  or  assigns,  the  just  and  full  sum  of 
eighteen  thousand  ($18,000)  dollars,  on  the  first  day  of  January, 
1916,  and  also  interest  thereon  to  be  computed  from  the  jirst 
day  of  October,  1913,  at  the  rate  of  six  per  centum'  per  annum, 
payable  semi-annually  on  the  30th  day  of  every  Jwm  and 
December  from  and  after  the  date  thereof  until  the  aforesaid 
principal  sum  has  been  paid  in  full  and  satisifled. 

Third :  That  the  bond  contained  an  express  agreement  that  in 
case  any  default  should  be  made  in  the  payment  of  the  said 
interest  or  in  any  part  thereof  on  any  date  whereon  the  same  is 
made  payable,  as  above  expressed,  and  should  remain  unpaid  and 
in  arrears  for  the  space  of  thirty  days  or  in  case  any  tax  or  assess- 
ment upon  the  premises  described  in  the  mortgage  executed  to 
secure  said  obligation  and  delivered  therewith  as  hereinafter  set 
forth  should  remain  unpaid  and  in  arrears  for  the  space  of  ninety 
days  after  the  same  should  become  due  and  payable,  then  the 
entire  principal  sum  secured  by  said  bond  should  forthwith  with- 
out notice  or  demand  be  and  become  due  and  payable,  if  the  said 
plaintiff,  its  successors,  legal  representatives  or  assigns  should 
elect  to  receive  same,  together  with  the  interest  that  shall  accrue 
thereon,  even  though  the  time  thereon  limited  for  the  payment 
thereof  should  not  then  have  expired,  anything  in  said  bond  to 
the  contrary  thereof  in  anywise  notwithstanding. 

Fourth :  That  as  collateral  security  for  the  payment  of  the  said 
indebtedness  said  defendant  John  W.  McKee  and  his  wife, 
Katharine  D.  McKee,  did,  on  or  about  the  2lth  day  of  August, 
1913,  duly  execute  and  deliver  to  the  plaintiff  a  mortgage  wherein 
and  whereby  they  granted,  bargained,  sold  and  conveyed  unto  the 
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said  plaintiff,  its  successors,  legal  representatives  and  assigns  for- 
ever the  following  described  premises,  together  with  all  and  singu- 
lar the  tenements,  hereditaments  thereto  belonging,  and  the  rever- 
sion and  reversions,  remainder  and  remainders,  rents,  issues  and 
profits  thereof  and  also  all  the  estate,  right,  title,  interest,  posses- 
sion, claim  and  demand  whatsoever  as  well  in  law  as  in  equity  of 
the  said  mortgagors  by,  in  and  to  the  same  and  every  part  and 
parcel  thereof  with  the.  appurteiiiances,  together  with  the  right  tO' 
take  or  receive  such  rents  or  profits  as  .thereinafter  mentioned,  that 
is  to  say : 

(^D&scriptiofn) 

That  said  mortgage  was  duly  acknowledged  by  said  John  W. 
McEee  and  proved  as  to  said.  Katharine  D.  McKee  on  the  5th 
day  of  OctoheTj  1913,  and  duly-  recorded  in  the  ofiice  of  the 
(Register)  of  the  County  of  (N-em  Yjyrk)  on  the  (Gth)  day  of 
(Octdber,  1913),  at  {one  o'clocTc,  20  minutes  P.  M.),  in  Block 
Series  Mortgages),  Section  (12),  Liber  (55),  at  page  (452)  (and 
indexed  under  hloch  nwnber  3256  on  the  Land  Map  of  the  City 
of  New  York)  that  being  the  County  within  which  the  said 
premises  were  then  situated. 

Fifth :  That  the  said  mortgage  contained  the  further  covenant 
and  agreement  that  in  case  of  any  such  default  in  payment  as 
aforesaid,  that  then  and  from  thenceforth  it  should  be  lawful  for 
the  said  plaintiff,  its  successors,  legal  representatives  or  assigns, 
and  it  or  they  were  thereby  authorized  and  empowered  to  grant, 
bargain,  sell  and  dispose  of  all  and  singular  the  premises  thereby 
granted  or  any  and  every  part  thereof  at  public  auction  in  the 
manner  prescribed  by  law  and  to  make,  seal,  execute  and  deliver 
to  the  purchaser  or  purchasers  thereof  a  good  and  sufficient  deed 
or  deeds  of  conveyance  in  the  law  for  the  same,  in  fee  simple, 
absolute;  and  out  of  the  money  arising  from  such  sale,  to  retain 
the  amount  of  principal  and  interest  which  should  then  be  due  and 
owing  on  the  said  bond  according  to  the  condition  thereof,  together 
with  all  the  costs  and  charges  of  advertisement  and  sale  of  the 
said  premises  and  any  amount  or  amounts  paid  for  insurance, 
taxes,  assessments,  water  rents,  or  charges  as  therein  mentioned 
and  interest  thereon,  rendering  the  overplus  of  the  purchase  money 
(if  any  there  should  be)  unto  the  said  mortgagors,  their  heirs  or 
assigns  on  demand,  which  sale  so  to  be  made  should  forever  be  a 
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perpetual  bar  both  in  law  and  equity  against  the  said  mortgagors, 
their  heirs  and  assigns  and  all  other  persons  claiming  or  to  claim 
the  said  premises  or  any  part  thereof  by,  from,  or  under  them  or 
any  or  either  of  them. 

Sixth:  That  the  said  mortgage  contained  the  further  mutual 
covenant  and  agreement  that  the  said  mortgagors,  their  heirs  or 
assigns,  should,  during  all  the  time  until  the  said  principal  and 
interest  money  secured  by  said  mortgage  should  be  fully  paid  and 
satisfied,  cause  the  building  or  buildings  now  erected  or  which 
might  thereafter  be  erected  on  th©  therein  described  premises,  to 
be  and  should  keep  the  same  insured  in  such  amount  as  the  said 
plaintiff,  its  successors,  legal  representatives  or  assigns  might 
demand  against  loss  or  damage  by  fire,  in  and  by  some  solvent 
incorporated  insurance  company  or  companies  of  good  standing, 
to  be  designated  and  approved  by  the  said  plaintiff,  its  successors, 
legal  representatives  or  assigns;  and  should  assign  the  policy  or 
policies  of  such  insurance  to  the  said  plaintiff,  its  successors,  legal 
representatives  or  assigns  as  a  further  and  collateral  seciirity  for 
the  payment  of  the  said  money ;  and  in  case  the  said  mortgagors,  > 
their  heirs  or  assigns  should  omit  to  keep  said  building  or  build- 
ings so  insured  and  cause  the  policy  or  policies  of  insurance  to  be 
assigned  as  aforesaid,  that  then  and  in  that  case  it  should  and 
might  be  optional  for  the  said  plaintiff,  its  successors,  legal  repre- 
sentatives or  assigns  to  insure  the  same  for  the  purposes  aforesaid 
against  loss  by  fire  in  its  or  their  own  name  or  otherwise  and  keep 
the  same  insured  in  such  incorporate  insurance  company  or  com- 
panies and  for  such  amount  as  it  or  they  may  see  fit;  and  any 
premiums  paid  by  the  said  plaintiff,  its  successors,  legal  repre- 
sentatives or  assigns  for  such  insurance,  together  with  interest 
thereon  should  be  a  lien  on  the  above-described  premises  and  be 
secured  by  the  said  bond  and  the  said  mortgage;  and  on  any  such 
default  by  the  said  mortgagors,  their  heirs  or  assigns  in  making 
or  renewing  any  such  insurance,  the  whole  principal  sum  and 
interest  money  aforesaid,  if  not  already  due  and  payable,  and  any 
amount  so  paid  for  insurance  at  the  time  of  or  after  such  default, , 
any  interest  thereon,  should  thereupon  and  thereafter,  at  the  elec- 
tion of  the  said  plaintiff,  its  successors,  legal  representatives  or 
assigns  become  and  be  due  and  payable  without  any  further  or 
other  notice. 
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Seventh :  That  the  said  mortgage  contained  the  further  agree- 
ment that  should  the  said  plaintiff,  itsi  successors,  legal  represen- 
tatives .or  assigns  by  reason  of  any  such  policy  of  insurance  as 
aforesaid,  receive  any  sum  or  sums  of  money  for  damages  by  fire 
to  the  said  building  or  buildings,  such  amount  might  be  retained 
and  applied  by  it  or  them  toward  payment  of  the  amount  thereby 
secured  or,  at  the  option  of  the  said  plaintiff,  its  successors,  legal 
representatives  or  assigns  the  same  might  be  paid  over  either 
wholly  or  in  part  to  them  the  said  mortgagors,  their  heirs  or 
assigns  to  enable  them  to  repair  said  buildings  or  to  erect  new 
buildings  in  their  place  or  for  any  other  purpose  or  object,  satis^ 
factory  to  the  said  plaintiff,  its  successors,  legal  representatives, 
or  assigns  without  affecting  the  lien  of  the  said  mortgage  for  the 
full  amount  secured  thereby  before  such  damage  by  fire  or  such 
payment  took  place. 

Eighth:  And  the  said  mortgagors,  for  themselves,  their  heirs 
and  assigns  did  further  covenant  and  agree  until  full  payment  of 
the  amount  secured  in  said  mortgage,  to  bear,  pay  and  discharge 
as  soon  as  the  same  might  become  due  and  payable  all  taxes,  water 
rents,  charges  and  assessments  which"  might  be  imposed  by  law 
upon  the  said  mortgaged  premises  or  any  part  thereof  and  in 
default  thereof  after  the  expiration  of  ninety  (90)  days  after  the 
same  should  have  become  due  and  payable  that  it  should  then  be 
lawful  for  the  said  plaintiff,  its  successors,  legal  representatives  or 
assigns  to  pay  the  amount  of  any  such  tax,  water  rents,  charge  or 
assessment  with  any  expenses  attending  the  same ;  and  any  amount 
so  paid  the  said  mortgagors  for  themselves,  their  heirs  and 
assigns  did  further  covenant  and  agree  to  pay  to  said  plaintiff,  its 
successors,  legal  representatives  or  assigns  with  interest  thereon, 
and  that  the  same  should  be  a  lien  on  the  said  premises  and  be 
secured  by  the  said  bond  and  mortgage;  and  that  the  whole 
amount  thereby  secured,  if  not  then  due,  should,  if  the  plaintiff, 
its  successors,  legal  representatives  or  assigns  so  elect,  become  and 
be  due  and  payable  forthwith. 

AU  of  which  covenants,  clauses  and  agreement  will  more  fully 
appear  by  reference  to  said  bond  and  mortgage  in  possession  of  the 
plaintiff,  to  which  for  greater  certainty  we  beg  leave  to  refer. 

Ninth:  That  the  defendants  and  each  of  them  have  failed  to 
comply  with  the  condition  of  said  bond  and  mortgage  by  omitting 
to  pay  the  principal  sum  secured  thereby  amounting  to  {eighteen 
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thousand  ($18,000)  )  dollars,  which  by  the  terms  and  conditions 
of  said  bond  and  mortgage  became  due  and  payable  on  {Jamnmry 
first,  1916,  excepting  only  the  sum  of  three  thousomd  ($3,000) 
dollars  on  account  of  said  principal  swm  paid  on  or  about  July  25, 
1914.)  That  there  is  now  justly  due  and  owing  to  the  plaintiff 
upon  the  said  bond  and  mortgage  the  sum  of  fifteen  thousaTid  dol- 
lars ($15,000),  with  interest  thereon  to  be  computed  from  Decem- 
ber 30,  1915,  at  the  rate  of  six  per  centum  per  annum. 

Tenth :  That  the  plaintiff  is  still  the  lawful  owner  and  holder  of 
said  bond  and  mortgage. 

Eleventh.  That  the  defendants  {Frederick  Charles  Dickinson 
and  Arthur  Henry  Dickinson)  are  infants  over  the  age  of  fourteen 
years  and  reside  with  their  mother  and  testamentary  guardian, 
the  defendant,  (Katharine  D.  McKeej)  that  all  the  other  defend- 
ants are  natural  persons  and  of  full  age. 

Twelfth:  That  no  proceedings  have  been  had  at  law  or  other- 
wise, and  that  no  action  has  been  brought,  commenced  or  main- 
tained to  the  knowledge  or  belief  of  the  plaintiff  for  the  recovery 
of  the  said  sum  secured  by  the  said  bond  and  mortgage  or  for  the 
recovery  of  said  mortgage  debt  or  any  part  thereof. 

Thirteenth:  That  the  defendants  and  each  of  them  have  or 
claim  to  have  some  interest  in  or  lien  upon  the  said  mortgaged 
premises  or  some  part  thereof,  which  interest  or  lien,  if  any,  has 
accrued  subsequently  to  the  lien  of  the  mortgage  to  foreclose  which 
this  action  is  brought. 

WHEREFORE,  the  plaintiff  demands  judgment  that  the  de- 
fendants and  each  of  them  and  all  persons  claiming  under  them 
or  either  or  any  of  them  subsequent  to  the  commencement  of  this 
action,  and  every  person  whose  conveyance  isi  subsequent  or  subse- 
quently recorded,  may  be  barred  and  foreclosed  of  all  right,  title, 
claim,  lien  and  equity  of  redemption  in  the  said  mortgaged  prem- 
ises ;  that  the  said  mortgaged  premises  or  so  much  thereof  as  may 
be  sufficient  to  raise  the  amount  due  to  the  plaintiff  for  all  sums 
paid  for  insurance,  taxes  and  assessments,  and  also  for  principal, 
interest  and  costs,  and  which  may  be  sold  in  parcels  without 
material  injury  to  the  parties,  may  be  decreed  to  be  sold  according 
to  law,  and  out  of  all  the  moneys  arising  from  the  sale  thereof,  the 
plaintiff  may  be  paid  the  amount  due  on  said  bond  and  mortgage, 
with  interest  to  the  time  of  such  payment,  and  costs  and  expenses 
of  this  action  so  far  as  the  amount  of  such  moneys  properly  ap- 
plicable thereto  will  pay  the  same;  that  the  officer  making  such  sale 


Mortgage  Foe-eclostjee  747 

Complaint  —  Long  Form 

be  directed  to  pay  from  the  proceeds  thereof  all  taxes,  assessments 
and  water  rates,  which  are  liens  on  the  property  sold ;  that  a  re^ 
ceiver  of  the  said  mortgaged  premises  be  forthwith  appointed  for 
the  benefit  of  the  plaintiff  with  all  the  powers  of  receivers  in  such 
actions ;  that  the  defendant,  John  W.  McKee,  may  be  adjudged  to 
pay  any  deficiency  which  may  remain  after  applying  all  of  said 
moneys  so  applicable  thereto ;  and  that  the  plaintiff  may  have  such 
other  and  further  relief  or  both  in  the  premises  as  shall  be  just  and 
equitable. 

{WHITE  &  CURT  IN,) 

Attorneys  for  Plaintiff, 
Office  and  Post  Office  Address, 
(No.  140  Broadway, 

Borough  of  Manhattan, 

New  York  City.) 
(Verification) 


Reference  to  Compute 

In  preparing  a  motion  for  tlie  referee  to  compute  the  amount 
due,  the  attorney  should  be  careful  to  ascertain  whether  the  prop- 
erty is  to  be  sold  in  one  parcel  or  not.  If  there  is  any  reason  why 
the  property  should  be  particularly  sold  either  in  one  parcel  or  in 
separate  parcels,  mention  of  that  fact  should  be  made  in  his 
affidavit  upon  application  for  an  order  of  reference,  and  that  the 
order  of  reference  contain,  after  the  usual  clauses  in  reference  to 
computing  the  amount  due,  the  following:  "  That  the  referee 
report  as  to  whether  the  premises  can  or  should  be  sold  in  one 
parcel  (or  otherwise  as  the  particular  case  may  require)."  (Kule 
60  G.  E.  P.) 


FORM  No.  365 
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SUPEEME  COUET, 
(New  York)  County. 


(COMMERCE  BANK,) 

Plaintiff, 
against 

(JOHN  WARE)  and  others, 
Defendants. 


Sirs: 

PLEASE  TAKE  NOTICE,  that  on  the  (third)  day  of  (Octo- 
ber, 1916)  at  the  opening  of  court,  or  as  soon  thereafter  as  counsel 
can  be  heard,  the  undersigned  will  apply  to  this  court  at  a  Special 
Term,  (Part  I)  thereof,  to  be  held  at  the  County  Court  House, 
in  (the  Borough  of  Manhattan,  City  of  New  YorTc,)  for  the  relief 
demanded  in  the  complaint  and  for  an  order  referring  it  to  some 
suitable  person  as  referee  to  ascertain  and  compute  the  amount 
due  the  plaintiff  upon  the  bond  and  mortgage  to  foreclose  which 
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tHis  action,  is  brought*  preparatory  to  the  application  for  judg- 
ment of  foreclosure  and  sale. 

And  for  an  order  amending  the  summons,  complaint,  notice  of 
pendency  of  action  and  all  other  papers  heretofore  served  or  filed 
herein  by  striking  from  each  of  said  papers  the  names  of  {John 
Doe)  and  (Richard  B09)  parties  defendant 

And  striking  out  the  name  {Phoebe  Snow)  and  inserting  therein 
the  true  name  {"  Mabel  M.  Moss."). 
Dated,  (September  25,  1916.) 

Yours,  etc., 
(WHITE  &  CUBTIN,) 

Attorneys  for  Plaintiff, 
(120  Broadway,) 

(New  Yorh  City.) 
To 

(WILLIAM  KIMBALL,)  Esq., 
Attorney  for  Defendants, 

(66  BBOADWAY,) 

(New  York  City.) 

*Iii  case  of  infants  or  absent  defendant,  insert  (and  to  take  proof  of  the 
facts  and  circumstances  stated  in  the  complaint  and  to  examine  the  plain- 
tiff or  its  agent  on  oath  as  to  any  payments  which  may  have  been  made, 
and  to  compute  the  amount  due  on  said  mortgage.) 
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FORM  No.  366 

AfStdavit  of  Eegnilarity — On  Motion  for  Appointment  of  Referee 

to  Compute 

SUPEEME  COURT, 

{Bronx)  County. 


(London  Trust  Company)  and  {Mary 
Dix,)  as  Executors  of  and  Trustees 
under  the  last  Will  and  Testament  of 
{Alice  Wing,)  deceased, 

Plaintiffs, 
against 

{John  Gale,)   et  al.. 

Defendants. 


STATE  OF  NEW  YORK,! 

rSS    ' 

County  of  {New  Yorh),     J 

{HAROLD  HOWE,)  being  duly  sworn,  says: 

1.  That  he  is  an  attorney  and  counsellor-at-law  employed  in  the 
oflSee  of  {Done  &  Done),  the  attorneys  for  the  plaintiffs  in  the 
above-entitled  action,  and  is  familiar  with  the  proceedings  therein 
and  has  had  charge  thereof. 

2.  That  this  action  is  brought  for  the  foreclosure  of  a  mort- 
gage upon  certain  premises  described  therein  now  situated  in  the 
County  of  (Bronx),  State  of  New  York.  That  said  mortgage  was 
executed  by  the  defendant  {Grace  Jones)  to  {The  Globe  Mortgage 
Company,)  and  bears  date  the  {l%th)  day  of  {October,  1911), 
and  was  recorded  in  the  office  of  the  {Register)  of  the  County  of 
{New  York)  on  the  {I7th)  day  of  {October,  1911),  in  Liber 
(55)  of  Mortgages,  {Section  12),  at  page  (452)  {and  was  imr 
dexed  under  block  number  3256  on  the  Land  Map  of  the  City  of 
New  York,)  that  being  the  County  within  which  the  said  prem- 
ises were  then  situated,  {the  said  premises  being  now  situated  in 
the  County  of  Bronx,  City  and  State  of  New  York.) 

3.  That  the  said  mortgage  was  subsequently  assigned  to  the 
now  deceased  {Alice  Wing),  and  the  plaintiffs  herein  as  sole 
executors  of  and  trustees  under  the  last  Will  and  Testament  of 
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the  said  deceased  (Alice  Wing),  are  now  the  lawful  owners  and 
holders  thereof. 

4.  That  as  appears  from  the  complaint  herein,  there  is  now 
justly  due  and  owing  to  the  plaintiffs  upon  the  said  bond  and 
mortgage  the  principal  sum  of  (Fifteen  thousand  dollars  ($15,- 
000))  with  interest  thereon  at  the  rate  of  {six)  per  centum  per 
annum  from  the  (16th)  day  of  (October,  1914.) 

5.  Deponent  further  says  that  more  than  twenty  days  have 
elapsed  since  the  due  service  of  the  summons  and  complaint  herein 
on  all  the  defendants,  as  aforesaid  except  the  said  (John  W. 
Minor)  as  appears  by  the  affidavit  of  service  and  admission  of 
service  thereof  and  notices  of  appearance  hereto  annexed.* 

6.  That  all  the  defendants  named  in  the  summons  have  appeared 
except  the  said  (John  W.  Minor,)  and  all  said  defendants  have 
waived  the  service  of  all  papers  herein  except  notice  of  sale  and 
proceedings  to  obtain  surplus  moneys  as  appears  by  their  notices 
of  appearance  hereto  attached.  That  the  People  of  the  State  of 
N"ew  York  appeared  hereby  by  Hon.  (Eghurt  E.  Woodbury,)  At- 
torney-General, and  waived  service  of  all  papers  except  amended 
complaint,  application  for  judgment,  notice  of  sale,  referee's  re- 
port of  sale  and  sui-plus  money  proceedings. 

7.  That  the  time  to  answer  or  demur  to  the  complaint  has  ex- 
pired as  to  all  the  defendants,  and  that  no  answer  or  demurrer 
has  been  received. 

8.  Deponent  further  says  that  a  notice  of  the  pendency  of  this 
action  in  the  form  prescribed  by  section  1670  of  the  Code  of  Civil 
Procedure,  and  containing,  as  deponent  verily  believes,  correctly 
and  truly  all  the  particulars  required  by  law  to  be  stated  in  such 
notice,  was  on  the  (I'&th)  day  of  (December,  1915,)  and  more 
than  twenty  days  since,  duly  filed,  together  with  the  summons  and 
complaint  herein,  in  the  office  of  the  Clerk  of  the  County  of 
(Bronx,)  that  being  the  county  in  which  the  mortgaged  premises 
are  now  situated. 

9.  That  none  of  the  defendants  has  appeared  herein,  except  as 
aforesaid,  and  nene  of  the  defendants  has  put  in  an  answer  or 
demurrer  to  the  complaint  herein,  and  the  time  of  each  and  every 

*Some  practitioners  specify  which  of  the  defendants  have  been  served, 
■which  have  served  notices  of  appearance  and  by  virhat  attorney  or  attorneys 
ihey  appeared,  ajid  on  what  date  each  notice  of  appearance  was  served, 
specifying  the  waivers  and  papers  demanded.  Where  there  are  a  large  number 
of  defendants  this  practice  is  advisable  as  a  matter  of  convenience. 
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defendant  to  answer  or  demur  to  said  complaint  has  expired,  and 
the  same  has  not  been  extended. 

10.  That  all  of  the  defendants  herein  are  of  full  age  and  none 
of  said  defendants  is  proceeded  against  as  an  incompetent  or 
absentee. 

11.  That  since  the  filing  of  the  said  notice  of  the  pendency  of 
action  the  summons  and  complaint  herein  have  not  been  amended 
by  making  new  parties  to  the  action  or  so  as  to  affect  other  prop- 
erty not  described  in  the  said  notice,  or  so  as  to  extend  the  claim  of 
the  plaintiffs  against  the  mortgaged  premises. 

12.  (That  the  defendant^  Orace  Jones,  was  made  a  party  defend- 
ant hy  reason  of  the  fact  that  she  made  the  bond  for  $15,000, 
dated  October  16,  1911,  to  the  Globe  Mortgage  Company  to  secure 
payment  of  which  the  said  mortgage  herein  sought  to  he  foreclosed 
was  executed,  and  that  judgment  was  demanded  against  her  for  any 
deficiency  which  might  arise  on  a  sale  of  the  said  premises.  That 
the  plaintiffs  ha/ve  endeavored  to  find  the  said  Grace  Jones  for  the 
purpose  of  servvng  her  with  the  summons  and  complaint  in  this 
action,  but  have  been  unable  to  do  so.  They  have  ascertained, 
however,  and  are  satisfied  from  the  result  of  their  inquiries,  that  a 
judgment  against  her,  even  if  obtained,  would  be  of  no  value. 
That  the  said  Grace  Jones  is  not  a  necessa/ry  party  to  the  action, 
and  the  plaintiffs  have  decided  to  dispense  with  a  deficiency  judg- 
ment against  her.) 

13.  That  the  defendant  (John  W.  Minor)  is  not  a  necessary 
party  in  this  action,  said  (John  W.  Minor)  having  been  named  in 
the  summons  and  complaint  as  a  party  defendant  for  the  reason 
that  he  was  a  judgment  creditor  whose  lien  was  prior,  and  the  said 
judgment  in  favor  of  said  (Minor)  having  been  satisfied  and  dis- 
charged of  record  on  (June  15,  1915)  subsequent  to  the  com- 
mencement of  this  action,  and  that  plaintiff  requests  that  an  order 
be  entered  striking  his  name  as  a  party  hereto  from  the  summons 
and  complaint  and  notice  of  pendency  of  this  action. 

14.  That  since  the  commencement  of  this  action  the  plaintiffs 
have  learned  that  the  correct  name  of  the  defendant  sued  herein 
as  ("Mary"  Warren)  is  (Annu  L.  Warren.) 

15.  That  no  previous  application  has  been  made  for  the  relief 
asked  for. 

16.  That  proceedings  herein  have  been  regular  and  in  accord- 
ance vsdth  the  rules  and  practice  of  this  Court  and  this  affidavit  is 
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made  for  the  purpose  of  obtaining  an  order  directing  that  this 
action  be  discontinued  as  against  the  defendant  {Grace  Jones,) 
and  that  the  name  of  said  defendant  be  stricken  from  the  papers 
herein  as  a  party  defendant  hereto,  and  that  the  summons,  com- 
plaint and  notice  of  pendency  of  action  herein  and  all  other  papers 
herein  be  amended  by  changing  the  name  wherever  found  of  the 
defendant  sued  herein  as  {"Mary"  Warren)  to  {Anna  L.  War- 
ren) without  prejudice  to  any  of  the  proceedings  heretofore  had 
herein,  and  that  the  plaintiffs  have  judgment  for  the  relief  de- 
manded in  the  complaint  herein  and  that  the  matter  be  referred 
to  some  suitable  person  as  referee  to  ascertain  and  compute  the 
amount  due  to  the  plaintiffs  herein  for  principal  and  interest  upon 
the  bond  and  mortgage  mentioned  in  the  complaint  herein,  and 
for  such  other  and  further  relief  as  to  the  Court  may  seem  just 
and  proper. 


{HABOLD  HOWE.) 


Sworn  to  before  me,  this         "1 
{2nd)  day  of  {February,  1916).  J 

{THOMAS  BUBO,) 

Ifotary  Public,  {No.  34) 
County  of  {New  Yorh.) 
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FOKM  No.  367 
Order  of  Eeference  to  Comptite  Amount  Due 

At  a  Special  Term  of  the  Supreme  Court  of  the 
State  of  New  York,  held  in  and  for  the  County 
of  (Bronx)  at  the  County  Conrt  House,  in  the 
(Boroiiffh  of  Bronx,  City  of  New  Yorh,)  on  the 
(19fA)  day  of  {April,  1916.) 
Peesent  : 

Hon.   {GEORGE  V.  MVLLAN,) 

Justice. 


(FRANK  HOFFMAN  as  sole  mrviv- 
ing  trustee  under  the  Last  Will 
and  Testament  of  Abraham  Milton, 
deceased,) 

Plaintiff, 
against 

(MULLER  BUILDING  COMPANY 
and  others,) 

Defendants. 


■County  Clerk's  Index 

No.  (636  of 

(1916) 


On  reading  the  summons  herein,  dated  {March  13,  1916)  and 
the  complaint  herein  verified  (March  13,  1916)  and  the  notice 
of  pendency  of  action  herein,  dated  (March  13,  1916,)  all  filed 
herein  on  (March  14,  1916,)  the  order  dated  (March  24,  1916, 
appcnnting  James  Simms,  Esq.,  receiver  of  the  rents  and  profits 
of  the  mortgaged  premises  on  behalf  of  the  plaintiff,)  the  four 
affidavits  of  service  of  (FredericTc  Lawson,)  (three)  verified 
(March  17,  1916,)  (amd  one  verified  April  17,  1916,)  and  the 
notice  of  object  of  action  and  of  no  personal  claim,  all  filed 
herein  on  (April  18,  1916,)  and  the  affidavit  of  (Charles 
Sawyer,)  verified  (April  18,  1916,)  and  annexed  hereto,  from 
vrhich  it  appears  that  this  action  was  brought  to  foreclose  a 
mortgage,  that  the  whole  amount  secured  thereby  is  dUe  and  that 
the  summons  was  duly  served  upon  all  the  defendants  herein 
more  than  twenty  days  since,  that  all  the  defendants  herein  have 
defaulted  in  pleading  and  no  answer  or  demurrer  has  been  served 
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and  that  none  of  the  said  de-feaadants  laas  appeared  herein,  and 
that  none  of  said  defendants  ia  an  imfaint,  incompetent  or 
absentee,  ({hat  the  d'efenda,nt  Mabel  M.  Moss  is  mentioned  cmd 
described  herein  a<s  "  Phaehe  Snow "  the  mid  timne  "  Phoebe 
Snow"  being  fictitious j  the  true  nwme  of  said  defendant  being 
unknown  to  plaintiff,  plaintiff  interudimvg:  themeby.  ta  designate  an 
occupant  or  tenant  of  the  mortgaged  prendses,  and  that  plaintiff 
has  since  the  conmnencement  of  this  action  learned  the  true  name 
of  said  defendant  to  be  Mabel  M.  Moss,  and  also  that  there  was 
at  the  coinmencement  of  this  action  not  other  occupant  or  tenant 
of  the  premises  a  mortgage  on  which-  is-  being  foreclosed  herein, 
whose  true  name  is  not  stated  herein,  and  also  that  the  defendant 
Grace  Jones  is  not  a  necessary  party  hereto,)  that  notice  of  the 
pendency  of  this  action  was  filed  more  than  twenty  days  since 
and  that  none  of  the  defendants  herein  is  entitled  to  notice  of 
this  application,  and  due  deliberation  having  fceen  had,  and  that 
since  the  filing  of  said  notice,  the  summons  and  complaint  herein 
have  not  been  amended  by  making  new  parties  to  the  action  or 
so  as  to  affect  premises  not  described  in  said  notice,  and  on  all 
the  pleadings  and  proceedings  herein, 

Now  on  motion  of  {Hill  S  Spencer,)  attorneys  for  the  plain- 
tiff, it  is 

ORDERED  that  this  motion  be  and  it  is  hereby  in  all  respects 
granted  and  that  the  plaintiff  have  judgment  for  the  relief 
demanded  in  the  complaint  with  Ten  dollars  ($10)  costs  to  the 
plaintiff,  and  it  is  further 

ORDERED  {that  the  summons  and  complaint,  notice  of  object 
of  action  and  of  no  personal  claim,  notice  of  pendency  of  action 
and  all  papers  herein,  heretofore  filed  in  the  office  of  the  Olerk 
of  the  County  of  New  York,  and  all  proceedings  heretofore  had 
herein,  be  and  the  sct<me  hereby,  are  amended  by  striking  out  the 
words  "Phoebe  Snow,  the  said  name  Phoebe  Snow  being  ficti- 
tious, the  true  name  of  said  defendant  being  unknown  to  plains 
tiff,  plaintiff  intending  thereby  to  designate  occupant  or  teivant  of 
the  mortgaged  premises"  cmd  substituting  therefor  the  words 
"Mabel  M.  Moss" ;  and  it  is  further) 

ORDERED  {that  Orace  Jones  be  stricken  out  as  a  party 
defendant,  and  it  is  further) 

ORDERED  that  this  action  be  and  it  is  hereby  refei-red  to 
{Charles  F.  Hammond,  Esq.,  counsellor  at  laiv,  of  No.  2  Eector 
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Street,  New  York  City,)  to  compute  the  amount  due  to  the 
plaintiff  herein  on  the  bond  and  mortgage  mentioned  in  the  com- 
plaint herein,*  and  that  on  the  coming  in  of  the  referee's  report, 
the  plaintiff  have  the  usual  judgment  of  foreclosure  and  sale  and 
for  costs  and  an  extra  allowance  without  further  notice,  and  that 
said  referee  make  his  report  to  this  court  with  all  conveaient 
speed. 

Enter. 

{G.  y.  M.) 
J.  S.  C. 


FOEM  No.  368 
Summons  to  Attend  Before  Referee 


SUPEEME  COUET, 

(Bronx)  County. 


(LONDON   TRUST   COMPANY,)    et 
(JOHN  GALE,)  et  al.. 

Plaintiffs, 
against 

(JOHN  GALE,)   et  al., 

Defendants. 


BY  VIRTUE  OF  AN  OEDEE  in  the  above  action,  made  by 
the  Hon.  (John  M.  Tierney,)  one  of  the  Justices  of  the  Supreme 
Court  of  the  State  of  New  York,  (CHARLES  F.  HAMMOND,) 
zhe  Eeferee  appointed  in  this  action,  DO  HEREBY  STJiMMOlSr 
you  to  appear  at  my  office  "No.  (2  Rector  Stre&t,  Borough  of 
Manhattan,  City  of  New  York,)  on  the  (23i)  day  of  (February, 
1916,)  at  (two)  o'clock  in  the  (after)nooii,  to  attend  a  hearing 
of  the  matters  in  the  said  action,  in  reference  before  me,  as  such 
Eeferee,  pursuant  to  said  order.  And  hereof  fail  not  at  your 
peril. 

*  Note. —  If  any  defendants  are  infants  or  absentees  the  order  should  read : 
"  and  to  take  proof  of  the  facts  and  circumstances  stated  in  the  complaint, 
and  to  examine  the  plaintiff  or  hia  agent  on  oath  aa  to  any  payments  which 
have  keen  made." 
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Dated  the  (18th)  day  of  {February)  in  the  year  one  thousand 
nine  hundred  and  {sixteen.) 

{CHARLES  F.  HAMMOND,) 

Referee. 
To 

{CHARLES  NEYIN8,)  Esq., 

Attorney   for  Defendants,    {John   Gale,)    and    {Ethel 
Oale,) 

(198  Broadway,) 
{Mahattan,) 

{New  York  City.) 
UNDERWRITING 

To  compute  and  ascertain  the  amount  due  to  the  plaintiff  for 
principal  and  interest  upon  the  Bond  and  Mortgage  set  forth 
in  the  plaintiff's  complaint  which  is  filed  in  this  action. 

{CHARLES  F.  HAMMOND,) 

Referee. 


FORM  No.  369 

Oath  of  Referee 
SUPREME  COURT, 

{New  York)  County. 


{THE  EMIGRANTS'  INDUSTRIAL 

SAVINGS  BANK,) 

Plaintiff, 
against 

{EMIL  RAMEL)  and  others, 

Defendants. 


STATE  OF  NEW  YORK,  1 

rSS  ' 
County  of  {New  York),       J 

I,  {John  Jones,)  the  referee,  appointed  by  an  order  of  this 
court,  made  and  entered  in  the  above-entitled  action,  and  bearing 
date  the  {eleventh)  day  of  {April,  1916,)  to  ascertain  and  compute 
the  amount  due  to  the  plaintiff  upon  the  bond  and  mortgage  upon 
which  this  action  was  brought,*  do  solemnly  swear  that  I  will 
faithfully  and  fairly  determine  the  question  so  referred  to  me, 

*  See  footnote,  p.  756. 
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and  make  a  just,  and  true  report  thereon  according  to  the  best  of 
my  understanding.  (JOHN  JONES.) 

Sworn  to  before  me,  this 
(12th)  day  of  (ApHl,  1916.) 

(JOHN  SMITH,) 
ITotary  Public,  (New  York)  County. 


FORM  No.  370 
Report  of  Referee  to  Compute 

SUPEEME  COURT, 

(New  York)  County. 


(THE  EMIGRANTS'  INDUSTRIAL 
SAVINGS  BANK,) 

Plaintiff, 
against 

(EMIL  RAMEL,)  and  others, 

Defendants. 


To  the  Supreme  Court : 

In  pursuance  of  an  order  of  this  court,  made  and  entered  in  the 
above-entitled  action  and  dated  the  (Uh)  day  of  (February, 
1916,)  whereby  it  was  referred  to  the  undersigned  as  referee  to 
ascertain  and  compute  the  amount  due  to  the  plaintiff  upon  and 
by  virtue  of  the  bond  and  mortgage  upon  which  this  action  was 
brought, 

I,  (John  Jones,)  the  referee  in  the  said  order  named,  do 
report,  that  before  proceeding  to  hear  the  testimony  I  was  first 
duly  sworn  faithfully  and  fairly  to  determine  the  question  re- 
ferred to  me,  and  to  make  a  just  and  true  report  thereon,  accord- 
ing to  the  best  of  my  understanding,  that  I  have  computed  and 
ascertained  the  amount  due  to  the  plaintiff  upon  and  by  virtue  of 
the  said  bond  and  mortgage  and  that  I  find  and  accordingly  report 
that  there  is  due  to  the  plaintiff  for  principal  and  interest  on  the 
said  bond  and  mortgage,*  at  the  date  of  this  my  report,  the  sum  of 
(sixteen  thousand  two  hundred  and  seventeen  50/100)   dollars. 

*  If  anything  is  due  for  taxes,  insurance,  assessments,  etc.,  this  should  also 
be  included  as  follows: 

"  and  for  taxes,  assessments  and  insurance  due  and  unpaid." 
unless  by  the  terras  of  the  mortgages  on  default  in  payment  thereof  these 
are  made  a  part  of  the  principal  and  secured  by  the  mortgage  lien. 
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Schedule  A.,  kereunto  amiexed,  contains  a  sehedule  of  the 
documentary  evidence  introduced  before  me,  and  shows  the 
amounts  due  for  principal  and  interest  respectively,  the  period  of 
the  computation  of  the  interest  and  its  rate. 

Dated,  (February  23,  1916.)  (JOHN  JONES,) 

Referee. 
Schedule  A 
Abstract  of  Documentary  Evidence 

One  bond  bearing  date  the  {16th)  day  of  (October,  1911) 
made  and  executed  by  (Emil  Bamel)  to  the  (Emigrants'  Indus- 
trial Savings  Bank)  in  the  sum  of  (fifteen  thousand)  dollars,  to 
secure  the  payment  of  the  sum  of  (fifteen  thousand)  dollars,  on 
the  (IQth)  day  of  (October,  1914,)  with  interest  at  the  rate  of  6 
jex  cent  per  annum.    Marked  Exhibit  A. 

One  mortgage  of  even  date  with  said  bond,  made  and  executed 
by  (Emil  Bamel)  and  (Cla/ra,  his  wife,)  to  (The  Emigrants' 
Industrial  Savings  Bank)  as  security  for  the  payment  of  the 
amount  mentioned  in  the  condition  of  the  said  bond,  acknowledged 
the  (16th)  day  of  (October,  1911)  and  recorded  in  the  office  of 
the  (Begister)  of  the  County  of  (New  York)  on  the  (17th)  day 
of  (October,  1911),  in  Block  Series  Mortgages,  Section  (12), 
Liber  (55)  at  Page  (452)  and  indexed  under  Block  No.  (3256) 
on  the  land  map  of  the  (City  of  New  York.)     Marked  Exhibit  B. 

Any  other  documentary  evidence  should  follow  here,  a-s  assign- 
ments of  mortgage,  policies  of  insurance,  etc. 

Statement 

Principal  of  bond  and  mortgage  unpaid. $15,000  00 

Interest  thereon  from  (October  16,  1914,  ta  Feb- 
ruary 23,  1916,  1  yea^,  4  months,  ami  7  days) 
at  rate  of  6  per  cent,  per  annum 1,217  50 

Taxes,  assessment  and  insurance 

Total ■.  .  $16,217  50 

Dated,  (February,  23,  1916.) 

(JOHN  JONES,) 

Referee.    . 
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Any  testimony  taken  before  the  referee  should  be  attached  to 
this  report. 

The  report  of  the  referee  to  compute  is  usually  delivered  to  the 
attorney  for  the  plaintiff.  He  should  see  that  it  is  filed  with  the 
equity  clerk  in  the  county  clerk's  office,  and  give  all  parties 
entitled  thereto,  notice  of  filing  of  the  report,  together  with  notice 
of  application  for  final  judgment  of  fq^eclosure  and  sale.  It  is 
deemed  by  some  safer  practice  to  attach  a  copy  of  the  report  to 
this  notice. 


Reference  to  Sell 
FORM  No.  371 


Notice  of  Filing  of  Referee's  Report  and  of  Application  for  Judgment 
of  Foreclosure  and  Sale 

SUPKEME   COURT, 
{New  York)  County. 


{COMMERCE     BANK      OF     NEW 
YORK,) 

Plaintiff, 
against 

{JOHN  W.  McKEE)    and  others, 
Defendants. 


Sir: 

PLEASE  TAKE  NOTICE,  that  the  report  of  {Edward  E. 
McCall,)  the  referee  appointed  to  compute  the  amount  due  on 
the  bond  and  mortgage  set  forth  in  the  complaint  in  the  above- 
entitled  action*  has  been  filed  in  the  office  of  the  Clerk  of  the 
County  of  {New  Yorh)  on  the  {UTi)  day  of  {October,  1916.) 

PLEASE  TAKE  I^OTICE  FUETHEE,  that,  upon  the  sum- 
mons and  complaint  herein  filed  in  the  office  of  the  Clerk  of  the 
County  of  {New  York,)  on  the  {Wh)  day  of  {June,  1916,)  and 
on  the  affidavit  of  {William  Hudson,)  verified  the  {6th)  day  of 

*In  case  of  infants  or  absentees  add:  (and  to  take  proof  of  the  facts  and 
circumstances  stated  in  the  complaint  and  to  examine  the  plaintiff  or  itB 
agent  on  oath  as  to  any  payments  which  have  been  made). 
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[October,  1916,)  and  on  the  affidavits  of  service,  admissions  of 

service,  notices  of  appearance  of and  on  the 

order  of  reference  made  herein  on  the  (3c^)  day  of  {October, 
1916,)  with  proof  of  service  of  copies  and  notice  of  entry  thereof, 
and  on  the  report  of  the  referee  therein  named  filed  herein  on 
the  (Qth)  day  of  (October,  1916,)  and  upon  the  annexed  affidavit 
of  (William  Hudson,)  verified  the  (^Qth)  day  of  (October,  1916,) 
and  on  all  the  papers  and  proceedings  herein,  a  motion  will  be 
made  at  a  Special  Term  of  this  court,  (Part  I,)  to  be  held  at  the 
County  Court  House,  in  the  (Borough  of  Manhattan,)  City  of 
(New  York,)  on  the  (10th)  day  of  (October,  1916,)  at  10:30 
o'clock  in  the  (/ore) noon,  or  as  soon  thereafter  as  counsel  can 
be  heard,  to  confirm  the  said  referee's  report  and  for  judgment 
of  foreclosure  and  sale  as  prayed  for  in  the  complaint,  with  costs, 
and  for  an  extra  allowance  in  addition  to  costs  under  section  3253 
of  the  Code  of  Civil  Procedure,  and  for  such  other  and  further 
relief  as  may  be  just  and  proper. 

Dated,  (New  York,  October  6,  1916.) 

Yours,  etc., 
(WHITE  &  CUBTIN,) 

Attorneys  for  Plaintiff, 

(149  Broadway,) 

(New  York  City.) 
To 

(WILLIAM  J.  KIMBALL,) 
(256  Broadway,) 

(New  York  City.) 
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FORM  No.  372 
Affidavit  of  Regularity  on  Application  for  Judgment  of  Sale 

SUPEEME  COURT, 

(New  York)  County, 


(COMMER.CE     BANK      OF     NEW 
YORK,) 

Plaintiff, 
against 

(JOHN  W.  McKEE  and  others,) 

Defendants. 


STATE  OF  ISTEW  YOEK,    1 
County  of  (iV^ew  ForA;),        j 

(WILLIAM  HUDSON,)  being  duly  sworn,  says  that  he  is 
(an  attorney  at  law,  associated  with  White  &  Curtin),  attorneys 
for  the  plaintiff  in  the  above-entitled  action  and  is  familiar  with 
the  proceedings  therein,  and  that  he  has  charge  thereof;  that 
the  summons-  and  complaint  in  said  action  was  filed  in  the  office 
of  the  Clerk  of  the  County  of  (New  York)  on  the  (8th)  day  of 
(June,  1916.) 

That  this  action  is  brought  to  foreclose  a  mortgage  upon  real 
property  situated  in  the  (City)  and  County  of  (New  York), 
executed  by  defendant  (John  W.  McKee  amd  Katharine  D. 
McKee,  his  luife,)  to  the  (Commerce  BanJc  of  New  York,)  to 
secure  the  principal  sum  of  (eighteen  thousand,  ($18,000))  dol- 
lars, of  which  there  is  now  due  the  sum  of  (fifteen  thousand 
($15,000))  dollars,  together  with  interest  thereon  from  (Decem- 
ber 30,  1915,)  at  the  rate  of  (six)  per  centum  per  annum;  that 
the  said  mortgage  is  dated  on  the  (27th)  day  of  (August,  1910,) 
and  was  recorded  in  the  office  of  the  (Register)  of  the  County"  of 
(New  York)  on  the  (6^^)  day  of  (October,  1910),  in  Liber 
(206)  of  Mortgages,  Section  (10)  at  page  (285)  and  was  indexed 
under  Block  number  (3256)  on  the  land  map  of  the  (City  of 
New  York). 

That  on  the  (?:th)  day  of  (June,  1916,)  a  notice  of  the  pend- 
ency of  this  action,  containing  the  names  of  the  parties  thereto, 
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the  object  of  the  action,  a  description  of  the  property  in  that  oounty 
affected  thereby,  the  date  of  the  mortgage  and  the  purpose  thereof, 
and  the  time  and  place  of  recording  the  same  was  filed  in  the 
office  of  the  Clerk  of  the  County  of  (New  York,)  that  being  the 
county  in  which  the  mortgaged  premises  are  situated,  and  that 
since  the  filing  of  said  notice  the  complaint  in  this  action  has 
not  been  amended  by  making  any  change  in  the  parties  to  the 
action,  nor  so  as  to  affect  their  property  not  described  in  the 
original  complaint,  nor  as  to  extend  the  claim  of  the  plaintiff 
against  the  mortgaged  premises. 

That  all  of  said  defendants  are  of  full  age,  except  the  defend- 
ants (Frederick  Charles  Dickenson)  and  (Arthur  Henry  Dicken- 
son,) who  are  infanta  over  the  age  of  fourteen  years,  and  have 
appeared  by  (Williaifn  J.  Kvmhall,)  their  guardian  ad  litem,  and 
that  none  of  the  defendants  who  have  not  appeared  are  incom- 
petents or  absentees. 

Deponent  further  says  that  more  than  twenty  days  have 
elapsed  since  the  due  service  of  the  summons  herein  on  all  the 
defendants  as  appears  by  the  affidavit  of  service  and  admission  of 
service  thereof  and  notices  of  appearance  hereto  annexed,  except 
(John  W.  McKee,)  the  party  herein  above  mentioned,  whose 
name  was  stricken  from  the  summons  and  complaint  and  notice  of 
pendency  of  this  action  by  an  order  entered  herein  on  the  C&rd) 
day  of  (October,  1916). 

That  the  time  to  answer  or  demur  to  the  complaint  has  expired 
as  to  all  the  defendants  and  that  no  answer  or  demurrer  has  been 
received,  and  that  none  of  the  defendaats  have  appeared  in  this 
action  excepting  the  defendant  (Charles  A.  Langwell,)  who  has 
appeared  herein  by  his  attorney,  (Harris  Clayton,)  and  waived 
service  of  all  papers  in  this  action,  except  notice  of  sale  and  of 
proceedings  to  obtain  surplus  moneys,  and  the  defendants  (Fred- 
erick Charles  Dickenson)  and  (Arthur  Henry  Dickenson,)  who 
have  appeared  herein  by  (Williamb  J.  Kimball,)  their  guardian 
ad  litem  and  demanded  copies  of  all  papers  and  notice  of  all 
proceedings  herein. 

That  heretofore  and  on  the  (3d)  day  of  (Oetoher,  1916,)  an 
order  was  entered  herein  striking  the  name  of  (John  W.  McKee) 
as  a  party  defendant  herein,  from  the  summons,  complaint  and 
notice  of  pendency  of  this  action,  without  prejudice  to  the  proceed- 
ings already  had  herein,  and  directing  that  the  action  proceed  as 
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if  the  above-named  {John  W.  McKee)  had  never  been  made  a 
party  thereto,  and  also  referring  it  to  (Edward  E.  McCall,)  Esq., 
to  compute  the  amount  due  to  the  plaintiff  for  principal  and 
interest  on  the  bond  and  mortgage  set  forth  in  the  complaint  in 
this  action* ;  that  a  copy  of  said  order  and  report  was  duly  served 
on  {Willioum  J.  Kimballj)  the  guardian  ad  litem,  of  the  infant 
defendants  above  named ;  that  the  report  of  said  referee  was  duly 
filed  in  the  ofiice  of  the  Clerk  of  the  County  of  (New  York),  on 
the  (Qth)  day  of  (October,  1916)  and  due  notice  of  such  filing 
has  been  served  on  the  attorneys  for  all  defendants  who  have 
appeared  in  this  action  and  demanded  service  of  all  papers.  That 
neither  the  real  property  covered  by  the  mortgage  to  foreclose 
which  this  action  is  brought,  and  sought  to  be  sold  herein,  nor  any 
interest  therein  is  liable  to  be  disposed  of  as  prescribed  in  article 
third  of  title  four  of  chapter  eighteen  of  the  Code  of  Civil  Pro- 
cedure.f  That  no  previous  application  for  this  relief  has  been 
asked  herein. 

(WILLIAM  HUDSON.) 
Sworn  to  before  me,  this       "i 
(Gth)  day  of  (October,  1916.)  | 

(MABEL  C.  LAEEY,) 
Notary  Public, 

(New  York)  County. 


At  the  expiration  of  not  less  than  eight  days  after  the  notice  of 
filing  has  been  given  and  before  the  application  for  final  judg- 
ment comes  on,  a  certificate  should  be  obtained  from  the  equity 
clerk  that  no  exceptions  to  the  report  of  the  referee  have  been  filed. 
And  although  the  rule  seems  to  permit  the  granting  of  final  judg- 
ment without  the  filing  of  the  usual  note  of  issue,  some  prac- 
titioners deem  it  safer  to  have  a  note  of  issue  filed  and  the  motion 
brought  on  in  the  usual  way.  The  certificate  of  the  clerk  that  no 
exceptions  have  been  filed  should  be  attached  to  the  moving  papers. 

In  drawing  the  final  judgment  these  blanks  are  left:  one  for 

*(and  also  to  take  proof  of  the  facts  and  circumstances  stated  in  the 
complaint  and  to  examine  the  plaintiff  or  its  agent  on  oath  as  to  any  pay- 
ments that  have  been  made)  added  when  there  are  defendants  who  are 
infants  or  absentees. 

t  See  Laws  1915,  chap.  643. 
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the  amount  of  costs,  one  for  the  amount  of  extra  allowance,  and 
one  for  the  name  of  the  referee.  The  costs  of  searches  made  by  a 
title  company  may  be  taxed  as  a  disbursement  provided  the  orig- 
inal searches  are  produced  at  taxation  and  filed  with  the  judg- 
ment roll. 

A  direction  is  necessary  to  sell  in  one  parcel  or  in  separate 
parcels,  and  if  such  application  has  not  been  made  upon  the 
original  motion  for  a  reference  to  compute,  it  must  be  supported 
by  affidavits  upon  application  for  final  judgment. 

The  exact  course  of  procedure  is  somewhat  indefinite  in 
reference  to  the  sale  of  property,  and  a  number  of  courses  are 
open.  It  is  safer,  however,  to  insert  in  the  order  of  reference, 
and  especially  in  the  final  judgment,  that  the  property  should 
be  sold  in  a  particular  way.  If  the  property  consists  of  more  than 
one  parcel,  and  if  it  has  not  been  made  a  part  of  the  order  of 
reference,  the  question  can  be  raised  by  affidavits  on  application 
for  judgment  of  foreclosure  and  sale,  and  the  judgment  of  fore- 
closure and  sale  drawn  up  accordingly,  to  sell  as  desired.  If, 
however,  it  has  been  ascertained  at  the  last  moment,  and  after  the 
judgment  of  foreclosure  has  been -obtained  and  the  decree  entered, 
the  course  to  pursue  is  to  make  a  motion  to  amend  the  final  decree 
and  insert  the  proper  directions  to  the  referee  as  to  the  manner  in 
which  the  property  should  be  sold. 

When  a  second  mortgage  is  being  foreclosed  and  a  blanket 
mortgage  is  ahead  of  you,  of  course  it  is  absolutely  necessary  to 
sell  in  one  parcel,  direction  should  be  inserted  in  the  final  decree, 
accordingly. 

(Insert  in  Order  of  Reference.) 

"  It  is  further  ordered  that  the  referee  examine  into  the  ques- 
tion and  report  as  to  whether  the  property  can  be  sold  in  parcels 
(or  should  be  sold  in  one  parcel)." 

On  motion  for  final  judgment,  in  actions  of  foreclosure,  and 
partition  where  there  have  been  papers  printed  or  extra  stenog- 
raphers' work,  it  is  wise  to  move  that  these  be  allowed  as  dis- 
bursements, and  if  allowed  in  the  final  judgmen.t,  may  be  taxed  as 
part  of  the  bill  of  costs. 

"Where  real  property,  or  an  interest  in  real  property,  liable 
to  be  disposed  of  as  prescribed  in  article  third  of  title  four  of 
chapter  eighteen  of  the  Code,  is  sold  in  an  action  or  special  pro- 
ceeding, or  otherwise,  to  satisfy  a  mortgage  or  other  lien  there- 
upon, which  accrued  during  the  decedent's  lifetime,  the  surplus 
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money  must  be  paid  into  the  surrogate's  court  having  jurisdiction 
to  issue  letters  testamentary  or  of  administration  upon  the  estate 
of  the  decedent  in  the  following  cases: 

"  1.  Where  eighteen  months  have  not  elapsed  since  the  date 
when  letters  testamentary  or  of  administration  were  first  issued. 

"  2.  Where  a  proceeding  for  a  judicial  settlement  of  the 
accounts  of  such  executor  or  administrator  has  been  commenced 
within  eighteen  months  from  the  date  of  the  issue  of  such  letters 
and  is  still  pending. 

"  3.  Where  no  such  letters  have  been  issued  and  two  years  have 
not  elapsed  since  the  death  of  the  decedent."  (Laws  1915,  chap. 
643.) 


FORM  No.  373 

Judgment  of  Foreclosure  and  Sale 

At  a  Special  Term  of  the  Supreme  Court  of  the  State  of 
New  York,  held  in  and  for  the  County  of  {Bronx,) 
at  the  County  Court  House  (m  the  Borough  of 
Bronx  of  the  City  of  New  York,)  on  the  {7th)  day 
of  {March,  1916.) 


Peesewt  : 
Hon. 


{JOHN  M. 


TIEBNEY,) 

Justice. 


{LONDON  TBU8T  COMPANY  and 
MARY  DIX,  as  Executors  of  and 
Trustees  under  the  Last  Will  and 
Testament  of  ALICE  WING,  De- 
ceased,) 

Plaintiffs, 
against 

{JOHN  GERMAINE)  et  al. 
Defendants. 


County  Clerk's  Index 
ISTo.  (3454-1915.) 


Upon  the  summons  and  verified  complaint  heretofore  filed  in 
the  office  of  the  Clerk  of  {Bronx)  County  on  {December  13, 
1915,)  and  upon  the  notice  of  the  pendency  of  this  action,  duly 
filed  in  the  ofiice  of  the  Clerk  of  the  County  of  {Bronx)  on  {De- 
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cemher  13,  1915,)  the  County  in  which  the  mortgaged  premises 
are  situated,  more  than  twenty  days  since  and  at  and  after  the 
time  of  the  filing  of  the  complaint  as  required  by  law,  and  upon 
the  affidavit  of  (Frank  W.  Morris,)  sworn  to  (December  17, 
1915,)  showing  due  personal  service  of  the  summons  and  a  copy 
of  the  complaint  on  defendant,  (John  Oermaine,)  individually 
and  as  surviving  member  of  the  firm  of  (Warren  &  Germaine,) 
a  co-partnership,  and  upon  the  notices  of  appearance  and  demand 
of  the  defendant,  (John  Oermaine,)  individually  and  as  surviving 
member  of  the  firm  of  (Warren  £  Germaine,)  a  co-partnership, 
and  (Ethel  S.  Germaine,)  his  wife,  and  (Frederick  W.  Warren 
and  William  A.  King,  as  Executors  of  the  last  will  and  testament 
of  Daniel  E.  Warren,  deceased,  Frederick  W.  Warren,)  indi- 
vidually, and  (Anna  L.  Warren,  his  wife,  sued  herein  as  "Mary  " 
Warren,  and  name  "Mary"  being  fictitious,  etc.,)  and  (Sophie 
L.  Mack,)  and  upon  the  notice  of  appearance  and  waiver  for  the 
defendant.  The  People  of  the  State  of  'New  York,  and  on  all  the 
papers  and  proceedings  heretofore  had  herein,  and  upon  the  affi- 
davit of  (Harold  Howe,)  sworn  to  (February  2,  1916,)  showing 
that  more  than  twenty  days  have  elapsed  since  the  said  defendants 
were  served  or  appeared  except  as  aforesaid,  and  none  of  the  de- 
fendants have  demurred  or  answered  to  the  complaint  herein ;  that 
none  of  the  defendants  have  had  their  time  to  answer  or  demur 
extended  and  that  none  of  them  is  an  infant,  incompetent  or 
absentee ;  that  this  action  is  brought  for  the  foreclosure  of  a  mort- 
.  gage  upon  certain  property  situated  in  the  County  of  (Bronx)  and 
more  particularly  described  in  the  complaint  herein,  and  that  since 
the  filing  of  such  notice  the  summons  and  complaint  herein  have 
not  been  amended  by  making  new  parties  to  the  action  or  so  as  to 
affect  premises  not  described  in  said  notice,  and  that  the  defend- 
ant, (Grace  Jones,)  is  not  a  necessary  party  defendant  hereto; 
(and  that  the  true  name  of  the  defendant  sued  herein  as  "  Mary  " 
Warren,  the  name  "  Mary  "  being  fictitious,  said  defendant's  true 
first  name  being  unknoiun  to  plaintiffs;  is  Anna  L.  Wa/rren)  and 
an  order  of  reference  having  been  duly  made  herein  on  (February 
8,  1916,)  directing  that  the  summons  and  complaint  and  notice 
of  pendency  of  action  herein  and  all  other  papers  and  proceedings 
herein  be  amended  by  striking  out  as  a  party  defendant  herein 
the  defendant,  (Grace  Jones,)  and  directing  that  this  action  be 
discontinued  as  against  the  said  defendant,  (and  further  directing 
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that  the  name  of  the  d/efendant  sued  herein  as  "  Mary  "  barren, 
the  name  "  Mary "  /Veing  fictitious,  said  defendant's  true  first 
name  being  unhnoiJn,  to  plaintiffs,  he  changed  to  Anna  L.  War- 
ren, the  true  name  of  said  defendant,  without  prejudice  to  any 
proceedings  heretofore  had  herein,)  and  further  directing 
(Charles  F.  Hmnmond,)  Esq.,  as  referee  to  ascertain  and  com- 
pute the  amount  due  to  the  plaintiffs  for  principal  and  interest 
upon  the  bond  and  mortgage  mentioned  in  the  complaint  herein, 
and  said  referee  having  duly  made  his  report  herein,  bearing  date 
the  {2Zd)  day  of  {February,  1916,)  and  filed  in  the  ofiice  of  the 
Clerk  of  the  County  of  {Bronx)  on  the  {2hth)  day  of  {February, 
1916,)  by  which  it  appears  that  the  sum  of  {sixteen  thousand  two 
hundred  and  seventeen  amd  fifty  ons  hundredths  dollars 
($16,217.50))  was  due  to  the  plaintiffs  on  the  bond  and  mort- 
gage mentioned  in  the  complaint  herein  on  the  said  (23<^)  day  of 
{February,  1916.) 

NOW,  on  motion  of  {Done  &  Done,)  attorneys  for  the  plain- 
tiffs herein,  it  is 

OKDERED,  ADJUDGED  AND  DECREED  that  the  report 
of  said  referee  be  and  the  same  hereby  is  in  all  respects  ratified 
and  confirmed,  and  on  like  motion  it  is  further 

ORDERED,  ADJUDGED  AND  DECREED  that  the  plain- 
tiffs are  entitled  to  have  judgment  herein  for  the  sum  of  {sixteen 
thousand  two  hundred  and  seventeen  and  fifty  one  hundredths 
dollars  ($16,217.50,))  with  interest  thereon  from  the  date  of 
said  report,  besides  the  sum  of  (one  hundred  forty-seven  and  fifty- 
two  one  hundredths  ($147.52))  dollars,  as  taxed  by  the  Clerk 
of  the  Court  and  hereby  adjudged  to  the  plaintiffs  for  costs  and 
disbursements  in  this  action,  with  interest  thereon  from  the  date 
hereof,  together  with  an  additional  allowance  of  {two  hundred 
($200.00) )  dollars  hereby  awarded  to  the  plaintiffs  in  addition  to 
costs,  with  interest  thereon  from  the  date  hereof;  and  on  like 
motion  it  is  further 

ORDERED,  ADJUDGED  AND  DECREED  that  the  mort- 
gaged premises  described  in  the  complaint  in  this  action  and  as 
hereinafter  set  forth,  or  such  part  thereof  as  is  sufficient  to  dis- 
charge the  mortgage  debt,  the  expenses  of  the  sale,  and  the  costs 
of  this  action,  as  provided  by  §§  1626  and  1676  of  the  Code  of 
Civil  Procedure,  and  which  may  be  sold  separately  and  without 
material  injury  to  the  parties  interested,  be  sold  as  hereinafter 
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stated  at  public  auction  at  the  (Bronx  Couniy  Real  Estate  Ex- 
change salesrooms,  Nos.  3208-3210  Third  Avenue  in  the  Borough 
of  the  Bronx  of  the  City  of  Neii/  York,)  by  or  under  the  direction 
of  (Charles  F.  Hammond,  Esq.,  counselor-at-lam,)  who  is  hereby 
appointed  referee  for  that  purpose;  the  said  referee  give  public 
notice  of  the  time  and  place  of  such  sale  according  to  law  and  the 
course  and  practice  of  this  court;  *  that  the  plaintiffs  or  any 
other  party  to  this  action  may  become  the  purchaser  or  pur- 
chasers on  such  sale ;  that  said  referee  execute  to  the  purchaser  or 
purchasers  on  such  sale  a  deed  of  the  premises  sold;  that  such 
referee  on  receiving  the  proceeds  of  sale  forthwith  pay  therefrom 
the  taxes,  assessments  and  water  rents  which  are  or  may  become 
liens  on  the  premises  at  the  time  of  sale  with  such  interest  or 
penalties  as  may  have  lawfully  accrued  thereon  to  the  date  of 
payment;  the  said  referee  then  deposit  the  balances, of  such  pro- 
ceeds of  sale  in  (The  Colunibia  Trust  Compaavy,  (Bronx,))  and 
shall  thereafter  make  the  following  payments  and  his  checks 
drawn  for  that  purpose  shall  be  paid  by  the  said  depository : 

1st.  The  sum  of  (fifty  dollars)  to'  the  said  referee  for  his  fees 
herein. 

2d.  Advertising  expenses  as, shown  on  the  bills  presented  and 
certified  by  the  said  referee  to  be  correct  and  duplicate  copies  of 
which  shall  be  left  with  said  depository. 

3d.  Said  referee  shall  also  pay  to  the  plaintiffs  the  sum  of 
(one  hundred  forty-seven  and  fifty-two  one  hundredths  ($147.52)) 
dollars  adjudged  to  the  plaintiffs  for  (their)  costs  and  disburse- 

*If  property  is  located  in  the  county  of  New  York,  the  newspapers  in 
which  publication  is  to  be  made  must  be  designated  in  the  judgment  direct- 
ing sale.  Laws  1916,  chap.  589,  in  effect  September  1,  1916,  amending  §  1678, 
Code;  therefore  in  such  case  add: 

"by  publishing  the  said  notice  twice  in  each  week  for  three  successive 
weeks  in  two  daily  newspapers  published  in  the  city  [and  county)  at  New 
York,  to  wit:     The  New  York  Law  Journal  and  the " 

(It  is  not  clear  whether  the  newspapers  must  be  published  in  the 
"  Coimty "  of  New  York.  Common  sense  would  seem  to  require  such  a 
construction  of  the  wording .  of  this  amendment,  although  it  is  not  within 
the  strict  letter  thereof). 

"and  said  notice  to  contain  a  description  of  the  premises  to  be  sold  to 
conform  in  all  respects  to  that  contained  or  set  forth  in  said  complaint." 
One  Judge  in  the  county  of  New  York  requires  this  or  a  similar  clause  to 
be  inserted  in  the  decree.  Others  approve  the  new  short  form.  See  Wright 
V.  Ackerman,  Nov.  1916,  Special  Term;  97  Misc.  163. 
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ments  in  this  action,  with  interest  thereon  from  the  date  hereo:^ 
together  with  an  additional  allowance  of  (two  hundred  dollars,) 
hereby  awarded  to  the  plaintiffs  in  addition  to  costs,  with  interest 
thereon  from  the  date  hereof;  and  also  the  sum  of  {sixteen  thou- 
sand tm.o  hundred  and  seventeen  and  fifty  one  hundredths  dollars 
($16,217.50,))  the  said  amount  so  reported  due  as  aforesaid, 
together  with  the  legal  interest  thereon  from  the  date  of  said 
report,  or  so  much  thereof  as  the  purchase  money  of  the  mort- 
gaged premises  will  pay  of  the  same. 

4th.  If  such  referee  intends  to  apply  for  a  further  allowance 
for  his  fees,  he  may  leave  upon  deposit  such  amount  as  will  cover 
such  additional  allowance,  to  await  the  further  order  of  the  court 
thereon,  after  application  duly  made.  That  in  case  the  plaintiffs 
be  the  purchasers  of  said  mortgaged  premises  at  said  sale,  or  in 
the  event  that  the  rights  of  the  purchaser  at  said  sale  and  the  terms 
of  sale  under  this  judgment  shall  be  assigned  to  and  be  acquired 
by  the  plaintiffs,  and  a  valid  assignment  thereof  filed  with  said 
referee,  said  referee  shall  not  require  the  plaintiffs  to  pay  in  cash 
the  entire  amount  bid  at  such  sale;  but  shall  execute  and  deliver 
to  the  plaintiffs  a  deed  or  deeds  of  the  premises  sold  upon  the 
payment  to  said  referee  of  the  amounts  specified  above  in  items 
marked  1st  and  2d,  and  the  amount  of  the  aforesaid  tax^^^assess- 
ments  and  water  rents  and  interest  or  penalties  thereon,  or  in  lieu 
of  the  payment  of  said  last  mentioned  amounts  upon  filing  with 
said  referee  receipts  of  the  proper  municipal  authorities,  showing 
the  payment  thereof;  that  the  balance  of  the  amount  bid  after 
deducting  therefrom  the  aforesaid  amount  paid  by  the  plaintiffs 
for  referee's  fees,  advertising  expenses  and  taxes,  assessments  and 
water  rents,  shall  be  allowed  to  the  plaintiffs  and  applied  by 
said  referee  upon  the  amounts  due  to  the  plaintiffs  as  specified 
above  in  item  marked  3d;  that  if  after  so  applying  the  balance 
of  the  amount  bid  there  shall  be  a  surplus  over  and  above  the  said 
amounts  due  to  the  plaintiffs,  the  plaintiffs  shall  pay  to  said 
referee  upon  delivery  to  them  of  said  referee's  deed  the  amount  of 
such  surplus;  that  said  referee  on  receiving  said  several  amounts 
from  the  plaintiffs  shall  forthwith  pay  therefrom  said  taxes, 
assessments,  water  rents  and  interest  or  penalties  thereon,  unless 
the  same  have  already  been  paid,  and  shall  then  deposit  the  bal- 
ance in  said  depository  as  hereinabove  directed. 

That  said  referee  take  the  receipt  of  the  plaintiffs  or  their 
attorneys  for  the  amounts  paid  as  hereinbefore  directed  in  item 
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marked  3d  and  file  it  with  his  report  of  sale ;  that  he  deposit  the 
surplus  moneys,  if  any,  with  the  {Chamberlain  of  the  City  of 
New  York)  within  five  days  after  the  same  shall  be  received  and 
be  ascertainable,  to  the  credit  of  this  action,  to  be  withdrawn  only 
on  the  order  of  the  court,  signed  by  the  Justice  of  the  court; 
that  the  said  referee  make  his  report  of  such  sale  and  file  it  with 
the  Clerk  of  the  County  of  {Broruc}  with  aU  convenient  speed; 
that  if  the  proceeds  of  such  sale  be  insufiicient  to  pay  the  amount 
so  reported  due  the  plaintiff  with  the  interest  and  costs  as  afore- 
said, the  said  referee  specify  the  amount  of  such  deficiency  in  his 
report  of  sale,  and  that  the  defendant,  (John  Germaine,)  pay  the 
same  to  the  plaintiff,  and  that  the  defendant  have  execution 
therefSr,  and  that  the  purchaser  or  purchasers  at  such  sale  be  let 
into  possession  of  the  premises  sold  to  them  on  production  of  the 
referee's  deed  or  deeds  of  said  premises;  and  it  is  further 

ORDEEED,  ADJUDGED  AND  DECREED  that  each  and 
all  of  the  defendants  in  this  action  and  all  persons  claiming  under 
them,  or  any  or  either  of  them,  after  the  filing  of  such  notice  of 
pendency  of  this  action,  be  and  they  are  hereby  forever  barred 
and  foreclosed  of  all  right,  claim,  lien,  title,  interest  and  equity 
of  redemption  in  said  mortgaged  premises  and  each  and  every  part 
thereof. 

The  following  is  a  description  of  the  mortgaged  premises  here- 
inbefore mentioned :     (Take  in.) 

Enter, 
{J.  M.  T.,) 

J.  S.  C. 

{JAMES  V.  GANJ^EY,) 
Clerk. 

Sale 

As  to  who  bound  by  judgment  after  September  1,  1916,  see 
Laws  1916,  chap.  518,  adding  §  1671(a),  Code. 

A  copy  of  the  judgment  of  foreclosure  and  sale  should  be  served 
on  all  parties  interested. 

N^otice  of  sale  must  then  begin  by  publication  of  advertisement 
twice  a  week  for  three  successive  weeks,  and  in  this  connection 
do  not  forget  the  requirement  of  Rule  15  of  the  Special  Term 
Rules,  First  Department,  that  a  diagram  of  the  property  and  the 
street  number  must  be  inserted  in  the  advertisement. 
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l^otice  of  sale  is  also  given  to  all  parties  who  have  appeared  in 
the  action  and  demanded  same,  by  personal  service  of  a  copy  of 
the  notice  of  sale  upon  their  attorneys. 

As  to  notice  of  sale  and  sale,  see  generally  §  1678,  Code,  and 
Rule  62,  G.  R.  P. 


FORM  No.  374 

Terms  of  Sale 
SUPREME    COURT, 
(New  York)  County. 

{CHARLES  DODGE,) 

Plaintiff, 
against 

(DEN  ISO  N     OLIVER)     and     others,. 

Defendants. 


The  premises  described  in  the  annexed  advertisement  of  sale 
will  be  sold  under  the  direction  of  (William  Hammond,)  referee, 
upon  the  following  terms: 

Dated,  (New  Yorl-,  November  17,  1916.) 

1st.  (Ten)  per  cent,  of  the  purchase  money  of  said  premises 
will  be  required  to  be  paid  to  the  said  referee  at  the  time  and 
place  of  sale,  and  for  which  the  said  referee's  receipt  will  be  given. 

2d.  The  residue  of  said  purchase  money  will  be  required  to  be 
paid  to  the  said  referee  at  his  office,  E"o.  (Ill  Broadway,)  in 
the  (Borough  of  Manhattan,)  City  of  (New  YorJc,)  on  the  (sec- 
ond) day  of  (December,  1916,)  at  (12  o'clock  noon,)  when  the 
said  referee's  deed  will  be  ready  for  delivery. 

3d.  The  referee  is  not  required  to  send  any  notice  to  the  pur- 
chaser; and  if  he  neglects  to  call  at  the  time  and  place  above 
specified  to  receive  his  deed,  he  will  be  charged  with  interest  there- 
after on  the  whole  amount  of  his  purchase,  unless- the  referee  shall 
deem  it  proper  to  extend  the  time  for  the  completion  of  said 
purchase. 

4th.  All  taxes,  assessments  and  other  incumbrances,  which,  at 
the  time  of  sale,  are  .liens  or  incumbrances  upon  said  premises,  will 
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be  allowed  by  the  referee  out  of  the  purchase  money,  provided  the 
purchaser  shall,  previous  to  the  delivery  of  his  deed,  produce  to 
the  referee  proof  of  such  liens,  and  duplicate  receipts  for  the  pay- 
ment thereof. 

5th.  The  purchaser  of  said  premises,  or  any  poBtion  thereof, 
will  at  the  time  and  place  of  sale,  sign  a  memorandum  of  his  pur- 
chase, and  {pa/y  in  addition  to  the  purchase  money,  the  auctioneer's 
fee  of  fifteen  dollars  for  each  parcel  sepa/rately  sold,  a/nd  the 
Exchange  Salesroom  fee  of  two  dollars  for  each  hnoch  down.) 

6th.  The  biddings  will  be  kept  open  after  the  property  is  struck 
down ;  and  in  case  any  purchaser  -shall  fail  to  comply  with  any  of 
the  above  conditions  of  sale,  the  premises  so  struck  down  to  him 
will  be  again  put  up  for  sale,  under  direction  of  said  referee, 
under  the  same  terms  of  sale,  without  application  to  the  court, 
unless  plaintiff's  attorney  shall  elect  to  make  such  application,  and 
such  purchaser  will  be  held  liable  for.  any  deficiency  there  may  be 
between  the  sums  for  which  said  premises  shall  be  struck  down 
upon  the  sale,  and  that  for  which  they  may  be  purchased  on  the 
re-sale,  and  also  for  any  costs  or  expenses  occurring  on  such 
re-sale. 

7th.  {The  premises  will  he  sold  subject  ta'a  first  mortgage  for 
$10,000  now  a  lien  thereon,  with  interest  from  December  30, 
1899,  at  5  pes'  cent,  per  annum,  am^ounting  to  $438.70  to  date.) 

8th.  Said  premises  shall  be  sold  subject  to  the  tax  assessed 
thereon  for  the  second  half  of  the  year  (1916.) 

(WILLIAM  HAMMOND,) 

Referee. 
Memoeandum  of  Sale 

have  .this  day  ,  191 .  . ,  pur- 
chased the  premises  in  the  above-annexed  printed  advertisement  of 

sale,  for  the  sum  .of      .  .  .• ,   and  hereby  promise  and 

agree  to  comply  with  the  terms  and  conditions  of  the  sale  of  said 
premises,  as  above  mentioned  and  set  forth. 

Dated,  New  York, ,  191. . 

New  York, ,  191 .  .     Received  from 

,  the  sum  of ,  being  ten  per 

cent,  on  the  amount  bid  by for  property  sold  by 

me  under  the  order  in  this  cause. 
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FORM  No.  375 
Referee's  Deed  in  Foreclosure    (Standardized  Form) 

THIS  INDENTURE,  made  the  (fifth)  day  of  (September), 
nineteen  hundred  and  {sixteen),  between  {James  Maxwell,) 
referee  duly  appointed  as  hereinafter  mentioned,  party  of  the 
first  part,  and  {Frank  Brown  of  23  West  9th,  street.  Borough 
of  Manhattan,  City,  County,  and  State  of  New  York),  part(y) 
of  the  second  part, 

WHEREAS,  at  a  Special  Term  of  the  {Supreme  Court  of  the 
State  of  New  Yorh,  held  in  and  for  the  County  of  New  YorTc;) 
on  the  {seventeenth)  day  of  {July),  nineteen  hundred  and  six- 
teen), it  was  among  other  things  ordered,  adjudged  and  decreed 
by  said  Court,  in  a  certain  action  then  pending  in  said  Court 
between  {James  Wilson  plaintiff  against  John  Rose  and  others,) 
defendants,  that  all  and  singular  the  m.ortgaged  premises 
described  and  mentioned  in  the  complaint  in  said  action,  and 
described  in  said  judgment,  or  such  part  thereof  as  might  be 
suiKcient  to  discharge  the  mortgage  debt,  the  expenses  of  the  sale 
and  costs  in  said  action,  and  which  might  be  sold  separately 
without  material  injury  to  the  parties  interested,  be  sold  at  public 
auction  according  to  law  and  the  course  and  practice  of  said 
Court,  by  or  under  the  direction  of  said  party  of  the  first  part  as 
referee  thereby  duly  appointed  for  that  purpose ;  that  said  referee 
give  public  notice  of  the  time  and  place  of  such  sale  according  to 
law  and  the  course  and  practice  of  said  Court,  and  that  any  of 
the  parties  to  said  action  might  become  a  purchaser  or  purchasers 
at  such  sale;  that  the  referee  execute  to  the  purchaser  or  pur- 
chasers of  said  mortgaged  premises,  or  such  part  or  parts  th^eof 
as  should  be  sold,  a  good  and  sufficient  deed  or  deeds  of  convey- 
ance for  the  same,  {and  pay  all  faxes,  assessments  or  water  rates 
which  were  liens  upon  the  property  sold.) 

AND  WHEREAS,  said  referee,  in  pursuance  of  said  judg- 
ment, did,  on  the  {twenty-second)  day  of  {August),  nineteen 
hundred  and  {sixteen), -s-ell  at  public  auction  at  {the  New  York 
real  estate  salesroom  No.  14  and  16  Vesey  street  in  the  Borough 
of  Manhattan,  City  of  New  York)  the  premises  hereinafter  de- 
scribed, being  in  said  judgment  mentioned,  due  notice  of  the  time 
and  place  of  such  sale  having  first  been  given,  pusuant  to  said 
judgment,  at  which  sale  said  premises  were  struck  off  to  {FramJe 
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Brown,)  part(2/)  of  the  second  part,  for  the  sum  of  (wine 
thousand  one  hundred  and  fifty  ($9,150))  dollars,  lawful  money 
of  the  United  States,  that  being  the  highest  sum  bidden  for  the 
same, 

NOW  THIS  Il^DENTUEE  WIT:t^ESSETH,  that  said 
referee,  the  party  of  the  first  part  to  these  presents,  in  order  to 
carry  into  effect  the  sale  so  made  by  h(im)  as  aforesaid,  in  pur- 
suance of  the  judgment  of  said  Court,  and  in  conformity  with  the 
statute  in  such  case  made  and  provided,  and  also  in  consideration 
of  the  premises,  and  of  said  sum  of  money  so  bidden  as  aforesaid, 
paid  by  the  part(i/)  of  the  second  part,  does  hereby  grant  and 
convey  unto  the  part(«/)  of  the  second  part,  and  to  his  heirs  and 
assigns  forever,  ALL  (that  certain  lot  of  land  ■with  the  buildings 
and  improvements  theremi,  situate,  lying  and  being.  (Descrip- 
tion.) 

TO  HAVE  AISTD  TO  HOLD  the  premises  herein  granted  unto 
the  part(2/)  of  the  second  part,   (his  heirs)  and  assigns  forever. 

m  WITNESS  WHEREOF,  the  party  of  the  first  part  has 
hereunto  set  h(is)  hand  and  seal  the  day  and  year  first  above 
written. 

(JAMES  MAXWELL,) 

Referee. 
In  presence  of 
(JAMES  COX,) 


>-ss.  : 


STATE  OF  NEW  YORK, 

County  of  New  York, 
On  the  (fifth)  day  of  (September),  nineiteen' hundred  and  (six- 
teen), before  me  came  (James  Maxwell,)  to  me  known  to  be  the 
individual  described  in,  and  who  executed,  the  foregoing  instru- 
ment, and  acknowledged  that  he  executed  the  same. 
(GEORGE  THOMPSON,) 

Notary  I'ublic, 
(New   York)    County  No.    (106). 
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FORM  No.  376 
Referee's  Report  of  Sale 


SUPKEME  COURT, 

{New  York)  County. 


{THE  EMIGRANTS'  INDUSTRIAL 
SAVINGS  BANK,) 

Plaintiff, 
against 

{EMIL  RAM  EL.)  and  others, 

Defendants. 


V 


To  the  Supreme  Court: 

I.  {John  Jones.)  the  referee  appointed  by  the  judgment  made 
and  entered  in  this  action  bearing  date  the  (14i7i)  day  of  {April, 
1915),  to  make  the  sale  of  the  mortgaged  lands  and  premises 
therein  particularly  described,  do  respectfully  report  as  follows: 

First:  That  I  caused  due  notice  of  the  sale  of  the  said  land 
and  premises  on  the  {9th)  day  of  {May,  1915),  at  the  {New 
York  Real  Estate  Salesroom,  No.  14  and  16  Yesey  street,)  in 
the  city  of  {New  York,)  at  (12)  o'clock  {noon)  of  that  day 
to  be  given  and  published  according  to  law  and  the  rules  and 
practice  of  this  court,  as  will  fully  appear  by  the  affidavits  hereto 
annexed. 

Second :  That  I  attended  in  person  at  the  time  and  place  for 
which  said  sale  .was  noticed,  and  adjourned  the  same  {one  week 
to  May  16th,  1915),  at  the  same  hour  and  place,  and  that  on 
{May  16th,  1915),  I  again  attended  in  person  at  the  time  and 
place  aforesaid  and  adjourned  said  sale  {one  week  to  May  2Sd, 
1915,)  at  the  same  hour  and  place,  and  that  I  caused  due  notice 
of  said  adjournments  to  be  given'  and  published  according  to 
law  and  the  practice  of  this  court,  as  will  fully  appear  from  the 
affidavits  hereto  annexed. 

Third:  That  at  the  time  and  place  for  whrich  the  said  sale 
was  noticed  as  aforesaid,  I  attended  in  person,  and,  agreeably 
to  such  notice,  offered  the  said  mortgaged  lands  and  premises  for 
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sale  to  the  highest  bidder,  and  sold  the  same  to  (William  J.  Gil- 
roy)  for  the  gum  of  (twenty-five  thousand  doUars  ($25,000)), 
that  being  the  highest  sum  bidden  therefor  (and  received  from 
the  purchaser  in  cash  (ten)  per  cent,  of  said  sum).*    • 

Fourth :  That  subsequent  to  said  sale  and  in  (accordance  with 
the  terms  of  the  judgment  above  referred  to,  I  executed,  ao- 
knowledged  and  delivered  to  (William.  J.  Gilroy)  the  purchaser 
at  such-  sale,  a  good  and  stifScient  deed  of  the  premises  sold. 

Fifth:  That  I  have  allowed  to  the  said  purchaser,  out  of  the 
said  purchase  money,  the  sum  of  (six  hundred  and  nineteen  and 
93/100  ($619.93))  dollars  paid  by  him  for  taxes,  vi^hich  were 
liens  on  said  mortgaged  premises  at  the  time  of  such  sale,  and  for 
which  receipts  are  hereto  annexed. 

Sixth:  That  I  have  received  from  such  purchaser  the  balance 
of  the  said  purchase  -money,  to  wit,  the  sum  of  (twenty-one 
thousand  eight  hundred  amd  ninety-twa  and  57/100  ($21,892.57) ) 
doUars  and  have  disposed  of  the  same  as  follows : 

1st:  I  have  retained  for  my  fees  and  expenses  on  such  sale 
the  sum-of  (one  hundred  and  seventy-one  and  30/100  ($171.30)) 
dollars. 

2d:  I  have  paid  to  the  attorney  for  the  plaintiff  the  sum  of 
(three  hundred  and  siccty^ine  and  40/100  ($369.40))  dollars 
for  the  cost  and  additional  allowance  awarded  to  the  plaintiff  by 
such"  judgment  and  for  which  a  receipt  is  hereto  annexed. 

3d:  That  I  have  paid  to  the  attorney  for  the  plaintiff  the  sum 
due  on  the  bond  and  mortgage  upon  which  this  action  was  brought, 
and"  directed  to  be  paid  to  it  by  said  judgment  the  sum  of  (fifteen 
thousamd  eight  hundred  and  thirty-six  and  74/100  ($15,836.74)) 
dollars,  and  for  which  a  receipt  is  hereto  annexed. 

4th:  That  T  have  paid  to  the  (Chamberlain  of  the  City  of 
New  YorJcj)  for  the  use  of  the  person  or  persons  entitled  thereto 
the  sum  of  (eight  thousand  and  fifteen  and  13/100  ($8,015.13)) 
dollars,  the  surplus  herein,  and  have  taken  his  receipt  therefor, 
whi«h  is  hereto  annexed.** 

"or  Fourth:  Payment  of  ten  per  cent.  (10%)  deposit  was  waived  by 
plaintiflf's  attorneys. 

**  In  case  of  a  deficiency,  insert  instead  of  paragraph  4th :  "  That  after 
such  sale  herein,  and  the  disposal  of  the  proceeds  thereof,  as  above  provided, 
the  amount  of  the  deficiency  is  the  sum  of  ...  dollars,  with  interest 
thereon  from  the  date  of  this  report." 


778  Sale  in  Foeeclostjre 

Referee's  Report 

Annexed  hereto,  and  made  a  part  of  this,  my  report,  is  a  state- 
ment showing  the  several  items  .aforesaid  and  the  mode  of  compu- 
tation of  such  surplus. 

All  of  which  is  respectfully  submitted. 

Dated,  {August  15,  1915.) 

{JOHN  JONES,) 

Referee. 

STATEMENT 

Amount  of  purchase  money ($25,000  00) 

Allowed  for  taxes ($619.93) 

Eeferee's  fees  and  expenses.  ........    (  171  30) 

Plaintiff's  costs  and  allowance (  369  40) 

(     1,160  63) 


($23,839  37) 

{April  14,  1915)  amount  due  on 
bond  and  mortgage  as  per  judg- 
ment   .  ($15,528  75) 

{August  15,  1915),  interest' to"  date  (        307  99) 


Amount  paid  to  plaintiff. (  15,836  74) 

Surplus  ,    (  $8,002  63) 

Dated,  {August  15,  1915.) 

{JOHN  JONES,) 

Eeferee. 


Sale  in  Foeeclosuke  779 

Referee's  Report 


SUPREME  COUET, 
(New  Yorh)  County. 


{THE  EMIGRANTS'  INDUSTRIAL 
SAVINGS  BANK, 


Plaintiff, 


against 


(EMIL  RAMEL)  and  others, 

Defendants. 


STATE  OF  NEW  YOEK,  ]    , 

>  ss  .* 
County  of  (New  York),      J 

(JOHN  JONES,)  being  duly  sworn,  deposes  and  says:  That 
lie  is  the  referee  duly  appointed  herein  to  make  the  sale  in  the 
above-entitled  action  and  the  officer  who  made  such  sale;  that 
the  report  of  sale  signed  by  him  is  in  all  respects  true  and  correct, 
and  said  report  and  statement  annexed  thereto  contain  a  true, 
accurate  and  complete  report  of  the  disposition  of  the  proceeds 
of  such  sale. 

(JOHN  JONES,) 

Sworn  to  before  me,  this 
(15th)  day  of  (August,  1915.) 

(JAMES  GALE.) 

Notary  Public, 

(New  Yorh)  County. 

The  referee  should  attach  the  following  papers  to  his  report: 

1.  Affidavits  of  publication  of  notice  of  sale. 

2.  Receipted  bills  for  referee's  disbursements. 

3.  Receipted  biUs  for  amount  of  taxes  allowed. 

4.  Terms  of  sale,  signed  by  bidder. 

5.  Assignment  of  bid. 
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SUPKEME  COURT, 
(New  York)  County. 


y 


(THE  EMIGRANTS'  INDUSTRIAL 
SAVINGS  BANE,) 

Plaintiff, 
against 

(EMIL  RAMEL,)  and  others, 

Defendants. 


RECEIVED  (August  14,  1916),  of  (John  Jones,)  the  referee 
who  made  the  sale  of  the  premises  under  and  by  virtue  of  the 
judgment  in  the  above-entitled  action,  the  sum  of  ($15,836  and 
74/100)  dollars,  which  sum,  being  part  of  the  proceeds  of  the 
sale  of  the  said  premises,  is  received  by  me  under  and  by  virtue 
of  the  provisions  of  said  judgment,  being  the  amount  adjudged  to 
be  paid  to  said  plaintiff,  with  interest  thereon,  as  mentioned  in 
said  judgment. 

(WILLIAM  ORR,) 

Attorney  for  Plaintiff. 


SUPREME  COURT, 

(New  York)  County. 


(THE  EMIGRANTS'  INDUSTRIAL 
SAVINGS  BANK,) 

Plaintiff', 
against 

(EMIL  RAMEL,)  and  others. 

Defendants. 


\ 


RECEIVED  (August  14,  1915)  of  (John  Jones,)  the  referee 
who  made  the  sale  of  the  premises  under  and  by  virtue  of  the 
judgment  in  the  above-entitled  action,  the  sum  of  ($369  and 
40/100)  dollars,  being  the  amount  of  the  costs  and  disbursements 
of  the  plaintiff  in  said  action,  as  taxed,  with  interest  thereon  and 
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additional  allowance,  which  are  paid  by  said  referee  under  and 
by  virtue  of  the  provisions  of  said  judgment. 

(WILLIAM  ORB,) 

Attorney  for  Plaintiff. 


SUPEEME  COURT, 
{New  York)  County. 


{THE  EMIGRANTS'  INDUSTRIAL 
SAVINGS  BANK,) 

Plaintiff, 
against 

{EMIL  RAMEL,)  and  others, 

Defendants. 


RECEIVED  (August  14,  1915)  of  (John  Jones,)  referee 
herein,  pursuant  to  the  judgments  in  this  action,  the  sum  of 
($8,002  and  63/100)  dollars,  being  surplus  moneys  received  on 
the  sale  of  the  premises  in  the  above-entitled  action. 

(HENRY  BRUERE,) 
(Chamberlain  of  the  City  of  New  York.) 


The  referee  must  within  thirty  days  after  completing  the  sale 
and  executing  the  proper  conveyance  to  the  purchaser,  unless 
such  time  be  extended  by  an  order  of  the  Court  entered  in  the 
oiEce  of  the  Clerk  within  said  thirty  days,  file  with  the  Clerk 
the  above  report  under  oath  of  the  disposition  of  the  proceeds 
of  the  sale,  accompanied  by  the  vouchers  of  the  persons  to  whom 
payments  were  ordered  to  be  made.  It  should  not  be  overlooked 
that  by  amendment  of  1915,  where  real  property,  or  an  interest 
therein  is  liable  to  be  applied  to  the  payment  of  decedent's  debts, 
as  provided  in  §  2701  et  seq.  of  the  Code,  the  surplus  money  must 
be  paid  into  the  Surrogate's  Court  as  provided  in  §  1633,  Code. 
(See  Laws  of  1915,  chap.  643.) 
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Notice  of  Filing  of  Report 

FORM  No.  377 
Notice  of  Filing  of  Referee's  Report  of  Sale 

SUPEEME  COUET, 

(New  York)  County. 

(THE  EMIGRANTS'  INDUSTRIAL^ 
SAVINGS  BANK,) 

Plaintiff, 
against  J- 

(EMIL  RAMEL,)  and  others, 

Defendants. 

Sir: 

PLEASE  TAKE  NOTICE  that  the  report  of  (John  Jones.) 
Esq.,  the  referee  appointed  by  the  judgment  in  this  action  to 
sell  the  mortgaged  premises,  was  filed  in  the  office  of  the  clerk  of 
this  court  on  the  (14:th)  day  of  (August,  1915). 

Dated,  (New  York,  August  14,  1915.) 
Yours,  &c., 
(WILLIAM  ORR,) 

Attorney  for  Plaintiff, 
(120  Broadway, 

New  York  City.) 
To 

(JOHN  DALE,)  Esq., 

.   Attorney  for  defendant  (JAMES  T.  RUSSELL,) 
(Yl  Broadway, 

New  York  City.) 

The  service  of  notice  of  filing  of  the  referee's  report  of  sale  i* 
frequently  omitted. 


SURPLUS  MONEY  PROCEEDINGS 


Where  the  real  property  sold  or  an  interest  therein  is  liable  to 
be  disposed  of  for  debts  of  a  decedent  under  §  2701  et  seq.  of  the 
Code,  it  is  now  provided  (1915)  that  the  surplus  money  must  be 
paid  into  the  Surrogate's  Court  having  jurisdiction  to  issue 
letters  testamentary  or  of  administration  upon  the  estate  of  the 
decedent  in  the  following  cases: 

1.  Where  eighteen  months  have  not  elapsed  since  the  date  when 
letters  testamentary  or  of  administration  were  first  issued. 

2.  Where  a  proceeding  for  a  judicial  settlement  of  the  accounts 
of  such  executor  or  administrator  has  been  commenced  within 
eighteen  months  from  the  date  of  the  issue  of  such  letters  and 
is  still  pending. 

3.  Where  no  such  letters  have  been  issued  and  two  years  have 
not  elapsed  since  the  death  of  the  decedent.  (See  Laws  1915, 
chap.  643.) 

Otherwise  the  following  proceedings  regulate  the  disposition 
of  surplus  moneys. 

A  notice  of  claim  to  surplus  moneys  must  be  filed  in  the  office 
of  the  clerk  where  the  report  of  sale  is  filed  before  application 
for  the  appointment  of  a  referee  is  made. 

Upon  such  application  regular  notice  of  motion  must  be  given 
to  those  who  have  filed  such  notices  or  appeared  in  the  action. 
The  order  of  reference  will  be  granted  upon  proof  of  due  notice 
to  all  such  parties  and  an  affidavit  of  the  claimant's  attorney. 
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Notice  of  Claim  to 

FORM  No.  378 
Notice  of  Claim  to  Surplus  Moneys 

SUPEEME   COURT, 

{New  York)  County. 

{THE  EMIGRANTS'  INDUSTRIAL 
SAVINGS  BANK,) 

Plaintiff, 
against 

{EMIL  RAMEL,)  and  others. 

Defendants. 

To 

(Willmm  F.  Schneider,) 

The  Clerk  of  the  County  of  {Neiu  York.) 
Sir: 

TAKE  NOTICE,  that  {James  T.  Russell,)  who  resides  at 
{No.  229  W.  10th  Street,)  in  the  {Borough  of  Manhattcm,  City  of 
New  York,)  is  entitled  to  the  surplus  moneys,  or  some  part  thereof, 
arising  from  the  sale  of  the  mortgaged  premises,  under  judgment 
of  foreclosure  and  sale  entered  in  the  above-entitled  action;  that 
the  extent  of  the  claim  of  the  said  {James  T.  Russell)  is  as  fol- 
lows: Said  {Jam,es  T.  Russell)  recovered  a  judgment  in  the 
{Supreme)  Court,  {New  York)  County,  against  {Emil  Ramel.) 
the  defendant  above  named,  in  an  action  in  which  said  {James  T. 
Russell  was  sole  plaintiff,)  which  judgment  was  docketed  in  the 
office  of  the  Clerk  of  the  County  of  {New  York)  on  the  {2d) 
day  of  {May,  1915,)  and  an  execution  against  the  property  of 
said  {Emil  Ramel)  issued  upon  said  judgment  on  the  {1st)  day 
of  {June,  1915,)  to  the  Sheriff  of  the  County  of  {New  York,) 
was  by  said  Sheriff  returned  wholly  unsatisfied  on  the  {lith)  day 
of  {August,  1915.)  And  that  the  said  {James  T.  Russell)  claims 
that  said  judgment  is  a  lien  upon  said  mortgaged  premises  next  in 
priority  after  the  mortgage  of  the  plaintiff  in  this  action,  and  is 
first  lien  upon  said  surplus  moneys. 

Dated,  {lOih  Fehy.,  1916.) 

{JAMES  T.  RUSSELL,)  Claimant. 
By  {B.  Dudensing,)  his  atty., 
(71  Broadway, 

N.  Y.  City.) 
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Affidavit 

FORM  No.  379 
Affidavit  on  Application  for  Appointment  of  Beferee 

SUPREME  COURT, 

(New  York)  County. 


{THE  EMIGRANTS'  INDUSTRIAL 

SAVINGS  BANK,) 

Plaintiff, 
against 

{EMIL  RAMEL.)  and  others, 

Defendants. 


STATE  OF  ISTEW  YORK, 

County  of  (New  York), 

{Richwrd  Dudensing,  Jr.,)  being  duly  sworn,  says  that  he  is 
attorney  for  (James  T.  Russell,)  who  had  and  claimed  a  lien  on 
the  mortgaged  premises  at  the  time  of  the  sale  in  this  action. 

That  this  action  was  brought  to  foreclose  a  mortgage  upon  cer- 
tain premises  therein  described,  situated  in  the/ County  of  (New 
York.) 

That  on  the  (30th)  day  of  (September,  1915,)  a  final  judgment 
was  entered  therein,  in  the  office  of  the  Clerk  of  the  County  of 
(New  York)  for  the  foreclosure  of  said  mortgage  and  the  sale  of 
said  premises,  and  said  premises  were  sold  pursuant  to  said  judg- 
ment by  (John  Jones,)  referee,  on  the  (10th)  day  of  (November, 
1915.) 

That  the  report  of  said  referee,  dated  (December  10,  1915,)  has 
been  filed  in  the  office  of  the  Clerk  of  the  County  of  (New  York,) 
by  which  report  it  appears  that  after  paying  the  amounts  directed 
in  and  by  said  judgment  to  be  paid  out  of  the  prooeedsi  of  said 
sale  there  remained  a  surplus  of  (twenty-one  hundred)  dollars, 
which  amount  has  been  paid  by  said  referee  into  court  and  de- 
posited with  the  (Chamberlain  of  the  City  of  New  York)  to  the 
credit  of  this  action  and  for  the  use  of  the  persons  entitled  thereto. 

That  said  (James  T.  Russell)  is  entitled  to  said  surplus  moneys, 
or  some  part  thereof,  and  that  the  nature  and  extent  of  his  claim 
thereto  are  set  forth  in  the  notice  hereinafter  mentioned. 
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Order 

That  from  all  tlie  searches  for  conveyances  and  incumbrances 
made  in  this  action,  and  filed  with  the  judgment  roll  herein,  the 
following  unsatisfied  liens  upon  said  surplus  moneys,  and  no 
others,  appear: 

(Specify  liens.) 
and  no  other  unsatisfied  liens  thereon  are  known  to  this  deponent 
to  exist. 

That  the  notice  of  the  claim  of  the  said  (Jrnnes  T.  Russell)  to 
such  surplus  moneys  has  been  filed  by  him  with  the  Clerk  of  the 
County  of  (New  York,)  a  copy  of  which  is  hereto  annexed  and 
marked  Exhibit  A. 

RICHARD  DUDEN8ING,  JR. 
Sworn  to   before   me,    this  1 
(ith)  day  of  (March,  1916.)/ 

(BENJAMIN  BENSON,) 
Notary  Public, 

(New  York)  County. 


FOBM  No.  380 
Order  Appointing  Keferee  to  Determine 

At  a  Special  Term,  (PaH  I,)  of  the  Supreme  Court,  held 
in  and  for  the  County  of  (New  York,)  at  the  County 
Court  House  in  (the  Borough  of  Manhattan,  City  of 
New  York,)  on  the  (fifth)  day  of  (March,  1916.) 
Peeseitt  : 

Hon.  (CHARLES  L.  GUY,) 
Justice. 


(MARY  ELDRIDGE,  as  executrix  of 
the  last  will  and  testa/ment  of  Ben- 
jamin Eldridge,  deceased,) 

Plaintiff, 
against 

(THEODORE  THROOP  et  al.,) 
Defendants. 

On  reading  and  filing  a  notice  of  claim  by  (James  T.  RusseU) 
to  surplus  moneys  in  this  action,  and  on  motion  of  (Richard  Dud- 
ensing,  Jr.,)  attorney  for  the  said  (James  T.  Russell,)  and  on 


Reference  to  Determine  TST 

Order 

reading  and  filing  proof  of  due  service  of  notice  of  this  applica- 
tion on  all  the  parties  who  have  appeared  in  said  action,  and  no 
one  appearing  to  oppose  said  motion,  and  {John  J.  McKelvey) 
appearing  for  the  (White  Sewing  Machine  Compcmy,) 

ORDERED,  that  it  be  referred  to  {John  Jones,)  Esq.,  of  {the 
City  of  New  York,)  as  a  referee  to  ascertain  and  report  the 
amount  due  the  said  {James  T.  Russell,)  or  to  any  other  person, 
which  is  a  lien  upon  such  surplus  moneys,  and  to  ascertain  the 
priorities  of  the  several  liens  thereon,  and  that  the  said  referee 
report  thereon  with  all  convenient  speed. 

Enter, 

{C.  L.  G.,) 

J.  S;  C. 


Upon  the  reference  the  referee  should  have  presented  to  him: 

I.  Certificate  of  the  clerk  as  to  who  have  appeared  and  filed 
claims  against  the  surplus  moneys. 

II.  Certificate  of  the  Chamberlain  as  to  the  amount  of  the  sur- 
plus funds  deposited  with  him. 

III.  Such  other  evidence  as  he  shall  require  to  satisfactorily 
determine  the  priority  of  the  claims. 

The  proceedings  are  the  same  as  those  in  an  ordinary  reference 
to  hear  and  determine. 

The  referee  must  issue  a  subpoena  to  all  who  have  claims 
against  the  surplus  moneys. 
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FORM  No.  381 
Report  of  Referee 


SUPREME    COURT, 

(New  York)  County. 


{MABY  ELDBIDGE,  as  executrix  of 
the  last  will  and  testament  of  Ben- 
jamin Eldridge,  deceased,) 

Plaintiff, 
against 

{THEODOBE  THBOOP  et  al.,) 
Defendants. 


To  the  Supreme  Court: 

I,  tlie  undersigned,  referee  appointed  by  an  order  of  this  court 
granted  on  the  (5<A)  day  of  {March,  1916,)  to  ascertain  and 
report  the  amount  due  to  {James  T.  Bussell)  or  to  any  other  per- 
son, which  is  a  lien  upon  the  surplus  moneys  in  this  action,  and  to 
ascertain  and  report  the  priorities  of  the  several  liens  thereon,  do 
respectfully  report: 

That  I  caused  all  parties  who  have  appeared  in  this  action,  and 
all  persons  who  have  filed  notices  of  claim  upon  the  surplus 
moneys,  and  all  persons  who  were  known  to  have  liens  thereon, 
as  appears  by  the  certificate  of  the  clerk,  which  is  hereto  annexed, 
showing  who  have  appeared  in  the  action  and  filed  notices  of 
claim,  and  by  the  affidavit  of  {B.  Dudensing,  Jr.,)  attorney  for 
the  claimant,  {James  T.  Bussell,)  showing  what  liens  appear 
upon  the  searches  on  file,  to  be  summoned  to  appear  before  me,  as 
appears  from  the  proof  of  service  of  the  subpoena  herein,  which  is 
also  hereunto  annexed. 

That  on  said  hearing  I  was  attended  by  {B.  Dudensing,  Jr.,) 
attorney  for  the  claimant,  {James  T.  Bussell,)  and  by  {John  J. 
McElvey,)  attorney  for  the  {White  Sewing  Machine  Company,) 
and  by  {Knevals  &  Perry,)  attorneys  for  {Theodore  Throop  and 
Elizabeth  M.  0.  Throop;)  that  the  testimony  of  the  witnesses  upon 
such  hearing  was  read  and  signed  by  them,  and  that  such  testi- 
mony and  all  the  evidence  except  such  of  it  as  was  documentary, 
is  annexed  to  this  report. 
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Referee's  Report 
That  from  such  testimony  and  evidence  I  make  the  following 

Fundings  of  Fact 

I.  That  the  amount  of  the  surplus  moneys  in  this  action  is  the 
sum  of  (twenty-one  hundred)  dollars,  as  appears  by  the  certificate 
of  the  {Channherlam  of  the  City  and  County  of  New  Yorkj)  filed 
in  the  ofiice  of  the  Clerk  of  the  County  of  {New  York)  on  the 
(10th)  day  of  (February,  1916.) 

II.  That  on  the  (12th)  day  of  (January,  1909,)  the  defend- 
ants, (Theodore  Throop  and  Elizabeth  M.  C.  Throop,)  made, 
executed  and  delivered  unto  the  claimant,  (James  S.  Russell, 
their  certain  bond  and  mortgage  of  the  property  which  is  the  sub- 
ject of  this  action,  dated  the  12th  day  of  January,  1909,  to  secure 
the  payment  of  the  sum  of  four  hundred  and  fifty  dollars,  upon 
the  12th  day  of  Jamoary,  1914,  with  interest  thereon  semi- 
armually  at  the  rate  of  five  per  centum  per  annum,  payable  on  the 
twelfth  days  of  July  and  January,  and  recorded  in  the  office  of 
the  Register  of  the  City  and  County  of  New  York  on  the  lith 
day  of  Janua/ry,  1909,  at  12  o'clock  and  50  minutes  P.  M.  in 
Block  Series  Mortgages,  Section  12,  Liber  2376,  at  page  267,  and 
indexed  under  Block  No.  3256  on  the  Land  Map  of  the  City  of 
New  York.) 

III.  That  no  part  of  the  principal  or  interest  upon  said  (bond 
and  mortgage)  has  ever  been  paid. 

IV.  That  on  the  (22d  day  of  June,  1912,  an  action  was  begun 
in  the  Supreme  Court  by  the  White  Sewing  Machine  Company 
against  Theodore  Throop,  and  upon  the  same  day  a  warrant  of 
attachment  against  the  property  which  is  the  subject  of  this  action 
was  issued  to  the  sheriff  of  the  City  and  County  of  New  York, 
and  an  undertaking  on  attachment  was  approved  and  filed  in  the 
office  of  the  Clerk  of  the  County  of  New  York.) 

V.  That  on  the  (25d)  day  of  (November,  1912,  judgment  was 
rendered  in  said  action  in  favor  of  the  White  Sewing  Machine 
Company  and  against  the  said  Theodore  Throop  for  one  thousand 
and  one  56/100  dollars,  amd  was  filed  in  the  office  of  the  Clerk  of 
the  County  of  New  York.) 

VI.  That  upon  the  (22,d)  day  of  (November,  1912,  said  judg- 
ment was  entered  upon  the  docket  of  judgments  in  the  office  of 
the  Clerk  of  the  County  of  New  York.) 
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VII.  That  (execution  was  issued  upon  said  judgment  on  the 
2Sd  day  of  November,  1912,  hut  no  pa/rt  of  the  same  has  ever 
been  satisfied.) 

[VIII.  That  no  part  of  said  judgment  has  ever  been  paid  or 
satisfied.  J 

And,  from  the  foregoing  findings  of  fact,  I  further  find  the 
following : 

CoisrcLusioKS  OF  Law 

I.  That  after  paying  the  costs  and  disbursements  of  this 
reference,  the  liens  upon  said  surplus  moneys  are  as  follows: 

II.  That  there  is  due  and  owing  to  the  said  claimant,  (James 
T.  Russell,)  under  and  by  virtue  of  the  said  (bond  and  mortgage,) 
the  sum  of  (four  hundred  a/nd  fifty)  dollars,  principal,  together 
with  (ninety-four)  dollars  and  (sixty-three)  cents  interest  from 
the  (12th)  day  of  (January,  1909,)  to  the  date  of  this  report,  at 
the  rate  of  (five)  per  centum  per  annum,  amounting  in  all  to  the 
sum  of  (five  hundred  and  forty-four)  dollars  and  (sixty-three) 
cents,  and  that  said  amount  is  the  first  lien  on  the  said  surplus 
moneys  in  this  action. 

III.  That  there  is  due  and  owing  to  the  said  (White  Sewing 
Machine  Company)  the  sum  of  (one  thousand  amd  one  and 
56/100)  dollars,  and  interest  thereon  from  the  (2Zd)  day  of 
(November,  1912,)  amounting,  at  the  date  of  this  report,  to  the 
sum  of  (twenty)  dollars  and  (thirty-seven  cents,)  upon  and  by 
virtue  of  (said  judgment  recovered  by  it  against  the  said  Theo- 
dore Throop,  as  aforesaid,)  and  that  the  said  amount  is  the  second 
lien  on  the  said  surplus  moneys  in  this  action. 

My  fees  are  $50. 

Dated,  (March  25,  1916.) 

(JOHN  JONES,) 

Referee. 
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FORM  No.  382 

Order  Confirming  Referee's  Report 

At  a  Special  Term  of  the  Supreme  Court,  held  in  and  for 
the  County  of  {New  York)  at  the  County  Court 
House  in  the  {Borough  of  Manhaitan.,  City  of  New 
York,)  on  the  {2?>th)  day  of  {May,  1916.) 

Peesent  : 

Hon.  {THOMAS  F.  DONNELLY,) 

Justice. 


{MABY  ELDBIDGE,  as  executrix  of 
the  last  will  and  testament  of  Ben- 
jamiin  Eldridge,  deceased,) 

Plaintiff, 
against 

{THEODORE   THBOOP  et  al.,) 

Defendants. 


On  the  report  of  {John  Jones,)  Esq.,  the  referee  appointed 
herein  to  ascertain  and  report  the  amount  due  to  {James  T.  Bus- 
sell,)  and  to  any  other  person,  which  amount  is  a  lien  on  the  sur- 
plus moneys  in  this  action,  and  to  ascertain  the  priorities  of  the 
several  liens  thereon,  which  report  was  dated  the  (25Wi)  day  of 
{March,  1916,)  and  filed  in  the  office  of  the  clerk  of  this  court 
on  the  (26iA)  day  of  {March,  1916,)  and  on  all  the  testimony 
and  papers  annexed  to  said  report  and  filed  therewith,  and  it 
appearing  that  due  notice  of  the  filing  of  said  report  and  of  this 
motion  has  been  given  to  the  attorneys  for  the  parties  who  have 
appeared  in  this  proceeding  and  who  filed  notices  of  claim  to 
such  surplus  moneys  previous  to  the  entry  of  said  order  of  ref- 
erence, and  after  hearing  {B.  Dudensing,  Jr.,)  attorney  for  the 
claimant,  {James  T.  Bussell,)  and  no  one  opposing,  it  is 

ORDEEED,  that  the  said  report  be  and  the  same  hereby  is  in 
all  things  confirmed,  and  that  the  {Chamberlain  of  the  City  of 
New  York)  pay  out  and  disburse  the  moneys  in  his  hands  to  the 
credit  of  this  action,  after  deducting  therefrom  the  fees  and  com- 
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missions  allowed  to  him  by  law,  as  follows,  and  in  the  following 
order  or  priority: 

I.  That  he  pay  to  {John  Jones,)  Esq.,  referee  in  this  proceed- 
ing, the  sum  of  {fifty)  dollars,  for  his  fees  as  such  referee. 

II.  That  he  pay  {B.  Dvdensing,  Jr.,)  attorney  for  the  claimant, 
{James  T.  Bussell,)  the  sum  of  {sixty)  dollars,  as  an  allowance 
by  way  of  costs  in  this  proceeding. 

III.  That  he  pay  to  the  claimant,  {James  T.  Russell,)  or  to  his 
attorney,  {B.  Dvdensing,  Jr.,)  the  sum  of  {five  hundred)  dollars, 
and  interest  thereon  from  the  {5th)  day  of  {February,  1905,) 
the  date  of  said  referee's  report. 

(Here  follow  the  different  claims  in  the  order  of  priority,  as 
found  by  the  referee.) 

Enter, 
{T.  F.  D.,) 

J.  S.  C. 


DIVORCE 


Where  an  action  is  brought  to  obtain  a  divorce,  the  court  will 
in  no  case  order  the  reference  to  a  referee  nominated  by  either 
party  nor  to  a  referee  agreed  upon  by  the  parties ;  and  where  the 
defendant  fails  to  answer,  no  reference  will  be  granted  to  take 
proof  of  the  facts  stated  in  the  complaint,  but  the  trial  must  be 
had  in  open  court. 

1^0  judgment  will  be  made  by  default,  but  only  after  -trial  or 
hearing  and-  only  by  special  direction  of  the  court. 
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Interlocutory  Judgment  on  Default* 

At  a  Special 'Term,  (Part  III,)  of  the  Supreme  Court  of 
the  State  of  ISTew  York  held  in  and  for  the  County  of 
(New  York,)  at  the  Court  House  in  the  (Borough  of 
Manhattan,)  City  of  (New  Yorh,)  on  the  (10^^)  day 
of  (March,  1916.) 
Present  : 

Hon.  (JOHN  C.  CLARK,) 

Justice. 


(MARY  FOX,) 

.     ^  Plaintiff, 

against 

(JOHN  FOX,) 

Defendant. 


,  The  above-entitled  action  having  been  brought  by  plaintiff" 
for  a  judgment  of  divorce  in  favor  of  the  plaintiff  and  against  the 
defendant  dissolving  the  marriage  relations  heretofore  existing 
between  the  parties  hereto,  upon  the  ground  of  the  adultery  of 

*  This  judgment  must  be  entered  in  the  County  Clerk's  OfBce  within  fifteen 
days  after  signature   (§  1774  Code.) 

Application  for  final  judgment  must  be  made  within  thirty  days  after  three 
months  of  said  filing. 
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the  defendant  at  the  time  or  times  and  place  or  places  set  forth 
in  the  complaint  herein;  the  defendant  having  been  duly  served 
with  summons  and  verified  complaint  in  this  action,  and  twenty 
days  having  elapsed  since  said  service,  and  the  defendant  not 
having  appeared,  answered  or  demurred  thereto,  the  cause  having 
been  duly  brought  on  for  trial  at  Speoial  Term,  Part  (///)  of 
this  Court  before  Hon.  {John  C.  Clark,)  one  of  the  Justices  of 
this  Court,  on  the  (5th)  day  of  (March,  1916,)  and  the  plaintiff 
by  (her)  attorney  having  appeared  and  presented  (her)  verified 
complaint,  written  and  oral  proof  of  the  service  of  the  summons 
and  complaint  on  the  defendant,  aflBdavit  of  regularity  of  this 
proceeding,  and  testimony  having  been  heard  by  the  Court 
sustaining  the  allegations  set  forth  in  the  complaint,  the  Court 
having  been  thereupon  fully  advised  in  the  premises,  and  having 
made  findings  of  fact  and  conclusions  of  law,  deciding  among 
other  things  that  the  plaintiff  was  entitled  to  a  judgment  against 
the  defendant  dissolving  the  marriage  relations  heretofore  existing 
between  the  parties  hereto  pursuant  to  the  Statute  because  of  the 
adultery  of  the  defendant: 

Now,  on  motion  of  (Fra/nk  Chocde,)  attorney  for  the  plaintiff, 
it  is 

ORDERED,  ADJUDGED  AND  DECREED  that  the  plain- 
tiff is  entitled  to  a  judgment,  to  be  entered  as  hereafter  provided 
dissolving  the  marriage  heretofore  existing  between  the  plaintiff 
and  the  defendant  and  freeing  the  plaintiff  from  the  obligations 
thereof,  and  permitting  the  plaintiff  to  remarry  but  forbidding  the 
defendant  remarrying  any  other  person  during  the  lifetime  of  the 
plaintiff  except  by  express  permission  of  the  Court. 

IT  IS  FURTHER  ORDERED,  ADJUDGED  AND 
DECREED  that  the  plaintiff  have  the  custody  of  the  infant 
children,  the  issue  of  said  marriage,  (John  Fox,  Jr.,  and  Marion 
Fox.) 

IT  IS  FURTHER  ORDERED,  ADJUDGED  AND 
DECREED  that  the  defendant  pay  to  the  plaintiff  the  sum 
of  ($250)  monthly  as  and  for  tiie  support,  maintenance  and 
education  of  the  issue  of  said  marriage,  and  that  the  plaintiff 
have  the  costs  and  disbursements  of  this  action  to  be  taxed  and 
inserted  by  the  Clerk  in  the  final  judgment  herein. 
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IT  IS  FUETHEE  OEDEEED,  ADJUDGED  AND 
DECEEED  that  the  final  judgment  shall  not  be  entered  in  this 
action  until  the  expiration  of  three  months  after  the  entry  and 
filing  of  the  interlocutory  judgment,  and  within  thirty  days  after 
the  expiration  of  said  period  of  three  months  final  judgment 
may  be  entered  upon  said  decision  and  interlocutory  judgment 
unless  otherwise  ordered  'by  the  Court. 

IT     IS     FUETHEE     OEDEEED,     ADJUDGED     AND 
DECEEED  that  this  judgment  shall  be  interlocutory  only. 
Enter, 

{JOHN  C.  CLARK,) 

Justice  of  the  Supreme  Court. 


FOEM  No.  384 
Knal  Judgment  on  Default* 

At  a  Special  Term  Part  {III)  of  the  Supreme  Court  of 
the  State  of  New  York,  held  in  and  for  the  County 
of  {New  York)  at  the  County  Court  House,  in  the 
{Borough  of  Manhattan^  City  of  New  York,)  on  this 
{15th)  day  of  {June,  1916.) 
Present  : 

Hon.  {EDWARD  R.  FINCH,) 

Justice. 


{MARY  FOX,) 

Plaintiff, 


against 

{JOHN  FOX,) 

Defendant. 


The  above  cause  having  come  duly  on  to  be  heard  at  a  Special 
Term  of  the  Supreme  Court  of  the  State  of  New  York,  held  at 
{Part  III)  thereof,  at  the  County  Court  House  in  the  {Borough 
of  Manhattan,)  City  of  {New  York,)  on  the  (5^^)  day  of  {March, 
1916,)  before  Hon.  {John  C.  Clark,)  a  Justice  of  the  said  Court, 
and  the  Court  having  heard  the  testimony  of  the  plaintiff  and 

*  This  Pinal  Judgment  must  be  entered  in  the  County  Clerk's  office  within 
tJmty  days  after  the  expiration  of  three  months  from  the  entry  of  the 
inteplooutory  judgment. 
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(her)  witnesses,  the  defendant  being  fully  in  default,  and  a 
decision  and  interlocutory  decree  of  divorce  in  favor  of  the 
plaintiff  and  against  the  defendant  having  been  made  on  the 
(10th)  day  of  (March,  1916,)  and  entered  in  the  Office  of  the 
Clerk  of  the  County  of  (New  York)  on  the  (10th)  day  of  (March, 
1916,)  and  it  appearing  by  the  Certiiioate  of  the  Clerk  of  the 
County  of  (New  York,)  dated  the  (lith)  day  of  (June,  1916,) 
and  the  affidavit  of  (Frank  Choate,)  the  attorney  for  the  plaintiff 
herein,  verified  the  (lith)  day  of  (June,  1916,)  that  said 
decision  and  interlocutory  judgment  were  duly  filed  in  the  Office 
of  the  Clerk  of  the  County  of  (New  York)  on  the  (10th)  day  of 
(March,  1916,)  and  that  no  order  or  direction  in  any  way  affect- 
ing the  said  judgment,  or  any  application  for  said  order  or  direc- 
tion has  since  been  filed  in  the  Office  of  the  Clerk  of  the  County 
of  (New  York,)  and  that  final  judgment  has  not  been  refused. 

NOW,  on  motion  of  (Frank  Choate,)  attorney  for  the  plaintiff, 
it  m  hereby 

OEDERED,  ADJUDGED  AND  DECREED  that  the  mar- 
riage between  the  plaintiff,  (Mary  Fox,)  and  the  defendant, 
(John  Fox,)  be,  and  the  sam.e  is  dissolved,  and  the  plaintiff  is 
hereby  divorced  from  the  defendant.    And  it  is  further 

ORDERED,  ADJUDGED  AND  DECREED  that  after  the 
entry  of  this  judgment  it  shall  be  lawful  for  the  plaintiff  to  marry 
again,  the  same  as  if  the  defendant  were  dead,  but  it  shall  not  be 
lawful  for  the  defendant  to  maxry  any  person  other  than  the 
plaintiff,  in  the  lifetime  of  the  plaintiff.    And  it  is  further 

ORDERED,  ADJUDGED  AND  DECREED  that  the  plain- 
tiff have  the  custody  of  (John  Fox,  Jr.,  and  Marion  Fox,)  the 
infant  children,  the  issue  of  said  marriage.     And  it  is  further 

ORDERED,  ADJUDGED  AND  DECREED  that  the  defend- 
ant pay  the  plaintiff  the  sum  of  ($250)  monthly  as  and  for  the 
support  and  the  support  and  maintenance  of  the  issue  of  said 
marriage.    And  it  is  further 

ORDERED,  ADJUDGED  AND  DECREED  that  the  plain- 
tiff, (Mary  Fox,)  recover  from  the  defendant,  (John  Fox,)  the 
sum  of  (39  45/100,)  being  (her)  taxable  costs  and  disbursements 
herein,  and  that  (she)  have  execution  against  the  defendant 
(John  Fox)  therefor. 

Enter, 

(EDWARD  R.  FINCH,) 

Justice  of  the  Supreme  Court. 
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FORM  No.  385 
County  Clerk's  Certificate  of  Regularity* 

CERTIFICATE  OF  COUNTY  CLERK. 
County  Clerk's  Office. 

I  HEREBY  CERTIFY  that  a  decision  and  interlocutory 
judgment  of  divorce  in  favor  of  (Mary  Fox,  the  plamtiff,)  in  an 
action  brought  in  the  Supreme  Court  by 


(MARY  FOX,) 

Plaintiff, 
against 

(JOHN  FOX,) 

Defendant, 


was  entered  in  this  Office  on  the  (IQth)  day  of  (March,  1916,) 
and  that  no  order  has  been  filed  in  this  action  since  the  entry  of 
the  interlocutory  judgment. 

Dated,  (New  York,  June  lUh,  1916.) 

(WILLIAM  F.  S'CHNEIDEE,) 

ClerL 

*  Usually  this  certificate  bears  date  the  return  day  of  the  motion.  The 
original  afiSdavit  and  notice  of  motion  are  handed  to  the  record  clerk  in  the 
County  Clerk's  office  on  that  day  and  his  certificate  is  then  attached  and 
submitted  with  the  papers.  It  has  been  held,  however,  that  the  correct 
practice  is  to  obtain  and  serve  the  certificate  as  part  of  the  papers  on  the 
motion  for  final  decree  and  then  have  the  certificate  continued  to  the  day  of 
the  submission  of  the  motion. 
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FORM  No.  386 
Affidavit  of  Regularity 

SUPEEME  COUET, 

County   of    {New    York.) 

{MABY  FOX,) 

Plaintiff, 
against 

(JOHN  FOX,) 

Defendant. 

STATE  OF  NEW  YOEK,  1 
County  of  (New  York,)      J 

(Frank  Clioate),  being  duly  sworn,  says  that  lie  is  the  attor- 
ney for  the  plaintiff  in  the  above-entitled  action ;  that  a  decision 
and  interlocutory  judgment  of  divorce  was  rendered  herein  and 
signed  by  Mr.  Justice  (Cla/rke,)  on  (March  10,  1916,)  and  entered 
in  the  Office  of  the  Clerk  of  the  County  of  (New  York)  on  the 
(IQth)  day  of  (March,  1916,)  and  that  no  order  or  direction  of 
the  Court  in  any  way  affecting  said  judgment  or  application  for 
such  an  order  or  direction  has  since  been  made  to  deponent's 
knowledge,  and  that  said  Court  has  not  forbidden  final  judgment 
herein. 

(FRANK  CEO  ATE.) 
Sworn  to  before  me  this        "i 
(lUh)    day  of    (Jwne,   1916.)/ 

(JAMES  MANN,) 

Ifotary  Public,  No.  (32), 

(New  York)  County. 
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FaRM  No.  387 

Interlocutory  Judgment  of  Divorce — Contested 

At  a  Special  Term,  (Fart  III,)  of  the  Supreme  Court, 
held  in  and  for  the  County  of  (New  York)  at  the 
County  Court  House,  in  (the  Borough  of  Manhattan, 
City  of  New  York,)  on  the  (lUh)  day  of  (October, 
1915.) 


Peesewt  : 

Hon.  (JOHN  FORD,) 

Justice. 

(MARY  POE,) 

Plaintiff, 
against 

(JOHN  POE,) 

Defendant. 

This  cause  having  heen  duly  commenced  hy  the  personal  service 
of  the  summons  aud  complaint  herein  on  the  defendant  within 
the  State  of  New  York ;  and  the  defendant  having  answered  and 
the  issues  having  been  duly  referred  to  Mr.  (Ja<mes  Btdley,)  an 
attorney  and  counsellor  at  law,  as  sole  referee,  to  hear  and  deter- 
mine the  same  and  report  thereon  to  this  court;  and  the  issues 
in  this  action  having  been  duly  tried  before  said  referee;  and 
said  referee  having  duly  made  and  filed  his  report  hereiu,  wherein 
and  whereby  he  finds  that  the  allegations  of  the  complaint  have 
been  established,  and  that  the  plaintiff  is  entitled  to  judgment 
of  divorce  herein;  and  it  appearing  satisfactorily  to  this  court 
that  the  defendant  herein  has  been  guilty  of  adultery,  as  charged 
in  the  complaint ;  and  a  motion  having  been  made  to  confirm  said 
report;  now,  on  reading  and  filing  the  summons,  complaint, 
answer,  testimony,  referee's  report  and  notice  of  motion  to  con- 
firm said  report ;  and 

After  hearing  (Mr.  Frank  B.  Denton,)  of  counsel  for  the 
plaintiff,  in  support  of  said  motion,  and  (Mr.  FranJcUn  Barrett,) 
of  counsel  for  the  defendant,  in  opposition  thereto,  it  is, 

On  motion  of  (Howe  &  Denton,)  attorneys  for  the  plaintiff, 
26 
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ORDEEED,  ADJUDGED  AND  DECREED,  that  the  said 
motion  be,  and  the  same  hereby  is,  granted,  and  that  the  report 
of  the  referee  herein  be,  and  the  same  hereby  is  in  all  respect 
confirmed ;  and  that  the  plaintiff  is  entitled'  to  judgment  to  be 
entered  as  herein  provided,  dissolving  the  marriage  heretofore 
solemnized  between  the  said  plaintiff  (Mary  Poe)  and  the  defend- 
ant (John  Poe)  at  (AThwmj,)  in  the  County  of  (Albany,)  and 
State  of  (New  York,)  on  the  (18th)  day  of  (Jime,  1900,)  as  set 
forth  in  the  complaint  herein,  by  reason  of  said  defendant's 
adultery;  and  freeing  the  plaintiff  from  the  obligations  thereof, 
and  permitting  the  plaintiff  to  remarry,  but  forbidding  the  defend- 
ant remarrying  any  other  person  during  the  lifetime  of  the 
plaintiff,  except  by  express  permission  of  the  court. 

(Provisions  as  to  the  custody  and  mmmtenatnce  of  children,  if 
any.) 

IT  IS  FURTHER  ORDERED,  ADJUDGED  AND 
DECREED,  that  the  defendant  pay  to  the  plaintiff  the  sum  of 
(Tvfo.  Hundred  Fifty  $250)  Dollars  monthly  as  and  for  the 
maintenance  and  education  of  the  issue  of  said  marriage,  and  that 
plaintiff  have  the  costs  and  disbursements  of  this  action  to  be 
taxed  and  inserted  by  the  Clerk  in  the  final  judgment  herein. 

IT  IS  FURTHER  ORDERED,  ADJUDGED  AND 
DECREED,  that  the  final  judgment*  shall  not  be  entered  in  this 
action  until  the  expiration  of  three  months  after  the  filing  of  the 
report  herein,  and  the  entry  and  filing  of  the  interlocutory  judg- 
ment herein,  and  within  thirty  days  after  the  expiration  of  said 
period  of  three  months,  final  judgment  may  be  entered  upon  said 
report,  and  interlocutory  judgment,  unless  otherwise  ordered  by 
the  court. 

AND  IT  IS  FURTHER  ORDERED,  ADJUDGED  AND 
DECREED,  that  this  judgment  shall  be  interlocutory  only. 

Enter, 

(JOHN  FORD,) 

Justice  Supreme  Court. 

*  The  final  Judgment  must  be  entered  within  thirty  days  after  the  expiration 
of  said  period  of  three  months,  and  cannot  be  entered  after  the  expiration  of 
such  period  of  thirty  days,  except  by  order  of  the  Court  on  application  and 
sufficient  cause  being  shown  for  the  delay.     (§  1774,  Code.) 
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FORHI  No.  388 
Notice  of  Motion  for  Final  Decree  —  Contested 
SUPEEME      COUET, 


{New  Yorh)  County. 


(MARY  FOE,) 

Plaintiff, 
against 


(JOHN  FOE,) 

Defendant. 


Sie: 

PLEASE  TAKE  NOTICE  that  on  the  annexed  affidavit  of 
(Frank  B.  Denton,)  sworn  to  the  {Ibth)  day  of  {Jwmmry,  1916,) 
and  on  all  the  pleadings  and  proceedings  herein,  a  motion  will  be 
made  before  one  of  the  justices  of  this  court,  at  Special  Term, 
{Part  III)  thereof,  to  be  held  at  the  County  Court  House  in 
{ihe  Borough  of  Manhcdtan,  City  of  New  York,)  on  the  (20f/i) 
day  of  {January,  1916,)  at  (10:15)  o'clock  in  the  forenoon  of 
that  day,  or  as  soon  thereafter  as  counsel  can  be  heard,  that  final 
judgment  of  divorce  be  granted  to  the  plaintiff  above  named,  in 
accordance  with  the  interlocutory  judgment  granted  herein,  and 
pursuant  to  .Section  1774  of  the  Code  of  Civil  Procedure ;  and 
that  the  plaintiff  have  such  other  and  further  relief  in  the 
premises  aa  may  seem  just  and  proper. 

Dated,  {New  Yorh,  January  15,  1916.) 
Yours,  etc., 

{HOWE  <&  DENTON,) 

Attorneys  for  Plaintiff, 
Oface  &  P..0.  Address, 
(141  Broadway,) 

{Borough  of  Manhattan,) 
Xo  {New  York  City.) 

{FRANKLIN  BARRETT,)  Esq., 
Defendant's  Attorney, 

(75  William  Street,) 
{New  York  City.) 
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Affidavit  —  Motion   for   Final   Decree  —  Contested 

FORM  No.  389 
Affidavit  on  Motion  for  Final  Decree  —  Contested 


SUPEEME      COURT, 
{New  York)  County. 


{MABY  POE,) 

Plaintiff, 
against 

{JOHN  POE,) 

Defendant. 


STATE  OF  NEW  YORK, 

)-ss 
County  of  {New  York,) 

{THANK  B.  DENTON,)  being  duly  sworn,  says  that  he  is 
one  of  the  attorneys  for  the  plaintiff  in  the  above-entitled  action ; 
that  a  decision  and  an  interlocutory  judgment  of  divorce  in  favor 
of  the  plaintiff  in  the  above-entitled  action  was  rendered  by  Mr. 
Justice  {John  Ford)  and  was  entered  in  the  office  of  the  Clerk 
of  {New  York)  County  on  the  {lith)  day  of  {October,  1915,) 
and  that  no  order  or  direction  of  the  court  in  ^ny  way  affecting 
said  judgment,  or  application  for  such  an  order  or  direction,  has 
since  been  made,  to  deponent's  knowledge,  ajid  that  said  court 
has  not  forbidden  final  judgment  herein. 

{FBANK  B.  DENTON.) 

Sworn  to  before  me  this 
{15th)   day  of  {January,  1916.) 

{MAX  LOFT,) 

Notary  Public, 

{New  York)  County. 
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FORM  Ho.  390 
Final  Decree  of  Divorce  —  Contested 

At  a  Special  Term,  (Part  III,)  of  the  Supreme  Court 
held  in  and  for  the  County  of  (New  YorrJc)  at  the 
County  Court  House,  in  (the  Borough  of  MamJmttwn, 
City  of  New  York,)  on  the  (23rcr)  day  of  (January, 
1916.) 


Present  ; 


Hon.  (JOHN  C.  CLARKE,) 

Justice. 

(MARY  POE,) 

Plaintiff, 
against 

(JOHN  POE,) 

Defendant. 


This  action  having  been  duly  commenced  by  the  personal  service 
of  the  summons  and  complaint  herein  on  the  defendant,  (John 
Poe,)  vdthin  the  State  of  E"ew  York;  and  the  defendant  having 
answered ;  and  the  issues  having  been  duly  referred  to  (Mr.  James 
Bailey,)  an  attorney  and  counsellor  at  law,  as  sole  referee  to  hear 
and  determine  the  same  and  report  thereon  to  this  court ;  and  the 
issues  in  this  action  having  been  duly  tried  before  said  referee; 
and  such  referee  having  made  and  filed  his  report  in  writing,  con- 
taining his  findings  of  fact  and  conclusions  of  law  and  said  report 
having  been  duly  confirmed  by  an  interlocutory  decree  of  divorce 
in  favor  of  the  plaintiff  and  against  the  defendant  made  herein, 
on  the  (lUh)  day  of  (October,  1915,)  and  entered  in  the  office 
of  the  clerk  of  the  County  of  (New  York)  on  the  (14:th)  day  of 
{October,  191.5,)  and  it  appearing  by  the  certificate  of  the  clerk 
of  the  County  of  (New  York,)  dated  the  (^Oth)  day  of  (Jamw- 
wry,  1916,)  and  the  affidavit  of  (Frank  R.  Denton,)  one  of  the 
attorneys  for  the  plaintiff  herein,  verified  the  (IMh)  day  of 
(January,  1916,)  that  said  decision  and  interlocutory  judgment 
were  duly  filed  in  the  oifice  of  the  clerk  of  the  County  of  (New 
York)  on  the  (IMh)  day  of  (October,  1915,)  and  that  no  order 
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or  direction  in  any  way  affecting  the  said  judgment  or  any  appli- 
cation for  said  order  or  direction  lias  since  been  made  in  tlie 
office  of  the  clerk  of  the  County  of  (New  York,)  and  that  final 
judgment  has  not  been  refused. 

NOW,  on  motion  of  (Howe  &  Denton,)  attorneys  for  the  plain- 
tiff, it  is  hereby 

OEDEEED,  ADJUDGED  AISTD  DECEEED. 

[Continue  as  in  Form  No.  392,  page  795.] 
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Certificates  of  Notary's  Authority 

Proof  of  genuineness  of  signature  and  authority  of  notaries 
or  other  officers  who  take  acknowledgments  and  affidavits  to  papers 
to  be  filed  in  this  Court  is  usually  required  if  acknowledgments 
or  affidavits  are  taken  outside  the  county  where  the  proceeding 
is  had-. 

When  taken  in  New  York  State,  but  outside  the  County,  the 
usual  "  County  Clerk's  Certificate "  of  the  genuineness  of 
notary's  signature  and  of  his  authority  to  act  must  be  obtained 
from  the  Clerk  of  the  County  where  the  affidavit  or  acknowledg- 
ment was  taken  and  attached  to  the  paper.  Where  real  estate  is 
devised,  it  is  important,  also,  in  counties  where  conveyances  are 
recorded  in  a  Register's  office,  to  show  proof  that  notary  has  duly 
qualified  in  accordance  with  the  requirements  of  the  Eegister's 
office  to  take  acknowledgments  of  instruments  to  entitle  them  to 
be  recorded. 

When  taken  outside  of  the  State,  but  within  the  United  States, 
a  certificate  must  be  produced  from  the  clerk  of  the  county  in 
which  the  officer  talcing  the  acknowledgment  resides.  This  cer- 
tificate must  show  that  the  officer  taking  the  acknowledgment  is 
an  officer  of  the  State  where  it  is  taken  and  is  authorized  by  the 
laws  thereof  to  take  acknowledgments  of  deeds  to  he  recorded 
therein;  that  said  clerk  is  well  acquainted  with  such  officer's  hand- 
writing and  verily  believes  the  signature  to  the  original  certificate 
is  genuine. 

It  is  well  to  use  the  following  form  of  certificate,  which  is 
approved  by  the  Surrogate's  Court  of  ISTew  York  County. 

STATE  OF 

County  of 

I, ,  Clerk  of  the  County  of (and  also 

Clerk  of  the ,  the  same  being  a  court  of  record  of 

the  aforesaid  county,  having  by  law  a  seal)  do  hereby  certify  that 

,  esquire,  whose  name  is  subscribed  to  the  attached 

certificate  of  acknowledgment,  proof  or  affidavit,  was  at  the  time 

of  taking  said  acknowledgment,  proof  or  affidavit,  a 

duly  commissioned  and  sworn  and  residing  in  said  county,  and 
was,  as  such,  an  officer  of  said  State,  duly  authorized  by  the  laws 
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thereof  to  take  and  QBFtiiyihe-ssane,  as  welf  as  to  take  and  certify 
the  proof  and  acknowledgmeiit  o£  deeds  and  other  instruments  in 
writing  to  be  recorded  in  said  State,  and  that  full  faith  and  credit 
are  and  ought  to  he  given  to*  his  oiSciai  acts ;  and"  I  f urthea-  certify 
that  I  am  well,  acquainted  wi4h,his  handwriting  and-verilyibeiieve 
that  the  signature  to  the  attaehedj  certificate  ia-  his  geajuine^ 
signature. 

m  WITJSTESS  WHEKEOF,  I  have  hereunto  set  my  hand 

and  affixed  my  official  seal  this day  of 

[l.  S.J      19. 


PROBATE 


It  is  advisable  to  ascertain  before  filing  petition  whether  testator 
used  more  than  one  name  or  had  any  bank  deposits  or  safe  deposit 
boxes  or  secuiitiesiheld  in  a  name  other  than  the  one  he  commonly 
used;.  If  there  are  any  vai'iations  in  name  it  is  well  to  add  in  title 
of  proceeding  "  also  known  as.  . ., " 

In  counties  where  cijnveyaiiQes  are  recorded  in  a  Register's 
Office,  if  real  estate  passes  by  the  will,  it  is  advisable  toi  have  the 
affidavit  of  verification  as  well  as  acknowledgments  to  waivers  of 
citation  and  all  proofs  of  service  taken  by  a  notary  who.  has  com- 
plied with,  the  requirements  of  the  Kegister's  Office;. 

In  several  of  the  counties  the  Surrogates'  Court  provides  forms 
for  this  proceeding.  While  these  forms  are  not  uniform  either 
m  style  or  grouping  of  papers,  their  use-  frequently  promotes  the. 
convenience  of  both  Court  and  practitioner  as  an  indication  of 
local  requirements  and  custom. 

The  following  forms  assume  that  all  questions'  as  to,  by  whom 
the  application  should  be  made,  and  to  whom  citation  should  issue, 
have  been  accurately  determined  according  to  the  facts  of  the 
case. 

The  Petition 

In  drawing  the  Petition,  the  following  requirements  should  be 
kept  in  mind : 

A  descniption  of  any  other  wills  made  by  the  testator  and  on  file 
in.  the  office  of.  the  Surrogate  to  whom  application  for  probate  is 
made. 

If  the  name,,  residence  and  postK)ffice  address'  of  any  party 
interested'  in  the  estate  is  unknxjwn,  facts  must  be  set  forth  to 
skow  his  inteuest  in  the  matter,  his  connection  with  the  testator 
and  what  efforts  have  been  made  to  ascertain  his  name,  place  of 
residence  and  post-office  address.  A  general  description  of  him 
amd!  connectiionj  witih  testator  and  the  nature  of  his  interest  in  the 
probate  should  be  given. 

In  describing:  infants  interested,,  state : 

Tie'  name,  residence  and  age  of  each,  and  relationship  to 
testator. 

Whether  any  infant  has  a  general  or  testamentary  guardian, 
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and  if  so,  the  name,  residence  and  post-offiice  address  of  sucli 
guardian. 

The  name,  residence  and  post-office  address  of  the  person  with 
whom  he  resides,  and  relationship  to  infant. 

The  name,  residence  and  post-office  address  of  the  father,  if 
living. 

If  the  father  is  dead,  that  fact  should  be  stated,  and  the  name, 
residence  and  post-office  address  of  the  mother  should  be  given. 

If  both  parents  are  dead,  that  fact  should  be  stated: 

In  describing  persons  of  unsound  mind: 

State  name,  residence  and  relationship  to  testator. 

Whether  he  has  a  committee,  and  if  so,  the  name  and  post- 
office  address  of  the  committee. 

The  name  and  post-office  address  of  the  person  or  institution 
having,  the  care  or  custody  of  him. 

The  name  and  post-office  address  of  a  relative  or  friend  having 
an  interest  in  his  welfare. 

The  facts  regarding  his  incompetency. 

As  to  who  should  propound  the  will,  see  §  2609,  Code. 

As  to  contents  of  the  petition  generally,  see  §:  2521,  Code, 

As  to  who  should  be  cited,  see  §  2610,  Code. 


Outline  of  Procedure 

Probate  of  Will  (no  Infants) 

1.  Have  at  least  eight  copies  of  will  made. 

If  you  have  reason  to  believe  there  may  be  a  will  in 
decedent's  safe  deposit  box,  procure  order  from  Surrogate 
for  opening  of  box  in  presence  of  representative  of  State 
Comptroller  and  filing  of  will  by  safe  deposit  company  in 
Surrogate's  Court.  (See  Forms  No.  405-6,  p.  832,  et  seq.) 

2.  Have  one  copy  compared  with  original  will  by  two  adult 

persons. 

Draw  and  have  executed  affidavit  of  such  persons  that 
they  compared  the  copy  with  the  original  will  and  that  the 
copy  is  a  true  and  correct  one. 

3.  Ascertain  names,   addresses  and  post-office  addresses  of  all 

persons  interested  as  legatees,  heirs-at-law,  or  next  of  kin, 
with  degree  of  kinship  by  making  family  tree. 
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4.  Draw  and  have  executed  any  waivers  of  citation. 

5.  Draw  and  have  verified  the  petition  for  probate. 

6.  Draw  and  have  verified  the  executors'  oath. 

Y.  Prepare  designation  of  clerk  as  person  upon  whom  service 
can  be  made.     (§  2565,  Code.) 

8.  Prepare  order  for  service  of  citation  by  publication  and  mail- 

ing, if  needed. 

9.  Prepare  citation. 

10.  File  petition  for  probate,  waivers  of  citation,  executors'  oath, 

designation  of  clerk,  order  for  service  by  publication,  and 
have  citation  signied  by  clerk.     (§  2609,  Code.) 

In  New  York  County,  with  petition  file  the  original 
will,  one  copy  and  affidavit  of  comparison.     (Rule  IV. ) 

In  Kings  County,  with  the  petition  file  copy  of  the  will 
and  on  or  before  the  return  day  of  citation,  the  original 
will.     (Rule  V.) 

In  Queens  County,  with  the  petition  file  the  original 
will  and  a  sworn  copy.     (Rule  IX.) 

In  Bronx  County,  with  the  petition  file  the  original  will 
and  one  copy  and  an  affidavit  that  two  persons  of  full  age 
have  compared  the  copy  with  the  original  will,     (Rule  IV. ) 

Other  counties,  see  Local  Rules. 

11.  Note  in  diary,  return  day  of  citation. 

12.  Serve  citation  upon  parties  who  have  not  waived  and  obtain 

admission  of  service  duly  acknowledged,  and  proceed  with 
service  of  citation  by  mail  and  publication,  if  necessary. 

13.  Notify  subscribing  witnesses  to  will  of  the  return  day  of" 

the  citation  and  the  date  and  place  of  probate.  (§§  2611, 
2612,  Code.) 

14.  Prepare  affidavits  of  witnesses. 

15.  Draw  notices  provided  by  §  2616,  Code,  and  mail  same,  and 

draw  affidavit  of  mailing  and  file  same  in  Surrogate's 
Court  before  the  return  day  of  citation,  if  possible. 

16.  File  citation  with  proof  of  service  and  any  additional  waivers 

which  have  been  obtained,  with  clerk. 

In  New  York  County,  when  all  parties  interested  have 
waived  service  of  a  citation,  all  papers  must  be  filed  with 
the  probate  clerk  at  least  two  days  before  the  testimony 
of  the  subscribing  witnesses  will  be  taken.  (Rule  V.) 
lY.  Attend  before  probate  clerk  with  witnesses,  original  will,  if 
same  has  not  already  been  filed,  affidavits  of  witnesses  and 
oath  of  executors.     (§  2612,  Code.) 
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18.  Draw  decree  admitting  will  to  probate;  submit  sama 

19.  Will  admitted^  date Letters  are  dated 

recorded  Liber ,  page (§  2620, 

Code.) 

20.  If  decedent  non-resident,.,  file  with  State  Comptroller  certi- 

fied copies  of  will,  decree  admitting  probate  and  letters 
within  ten  days.     (§  2489,  Code.) 

21.  Obtain  original  letters  and  a  sufficient  number  of  certificates 

that  letters  haye  been  granted. 

22.  File  and'  record  will  with'  ceirtifieate  of  proof  thereof  in 

counties  in  which  decedent  owned  real,  property  within 
twenty  days  after  letters  are  issued.  (§  42,  Decedent 
Estate  Law. ) 

23.  Apply  for  order  to  advertise  for  creditors.     (§  2677,  Code.) 

24.  Obtain  order  to  advertise  for  creditors.     (§  2677,  Code.) 

25.  Publish  notice  to  creditors  in  papers  desigiiatedi  in  order, 

once  a.  week  for  six  months,     (§  2677,  Code.) 

26.  Enter  in  diary,  last  day  to  present  claims, 

27.  After  fifteen  days  after  probate  draw  and  obtain  order  com- 

pelling executor  to  qualify,  or  be  excluded,  if  such  person 
has  not;  renounced  or  accepted  the  executorship.  (§  2627, 
Code.) 

28.  Enter  in  diary,  last  day  for  executor  to  qualify. 

29.  Draw  and  obtain  order  of  exclusion  upon  expiration  of  time 

to  qualify.     (§  2627,  Code.) 

30.  Obtain  affidavit  of  publication  of  notice  to  creditors. 
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FORM  No.  391 
Petition  for  Probate   of  Will  of  Eesident  Testator 


SUEEOGATES'  COUET, 

Comity  of  {New  York.) 


In  the  Matter  of  Proving  the  Last  Will 
and  Testament  of 

{JAMES  J.  MILLER,)   {also  known 
as  JAMES  J.  MUELLER,) 

Deceased, 
As  a  Will  of  Real  and  Personal  Prop- 
erty. 


To  the  Surrogates'  Court  of  the  County  of  {New  York:) 

The  petition  of  {David  Dowd,)  residing  at  {No.  16  East  24:th 
street  in  the  Borough  of  Manhattan,  City  of  New  Yorh,)  respect- 
fully states : 

That  your  petitioner  is  {one  of)  the  execut (ors)  named  in 
[the  Codicil  to]  the  last  will  and  testament  of  {James  J.  Miller, 
also  known  as  Jaimes  J.  Mvleller,)  late  of  the  County  of  {New 
York,)  deceased ; 

That  said  last  will  and  testament,  herewith  presented  and 
hereby  offered  for  probate,  relates  to  both  real  and  personal  prop- 
erty, and  bears  date  the  {first)  day  of  {August,  1910,)  and  is 
signed  at  the  end  thereof  by  the  said  testa  (<or)  and  by  {Henry 
Smith,  Frank  Nevins  and  Arthur  White)  as  subscribing 
witnesses ; 

That  petitioner  does  not  know  of  any  [other]  codicil  to  said 
last  will  and  testament,  nor  is  there  any  [other]  {codicil)  to  the 
best  of  {his)  information  and  belief ; 

That  the  said  deceased  was,  at  the  time  of  his  death,  a  resident 
of  the  County  of  {New  York)  at  {No.  100  West  111th  Street, 
Borough  of  Manhattan,  City  of  New  York,)  and  State  of  New 
York,  and  departed  this  life  in  said  County,  on  the  (20i7t)  day  of 
{July,  1916,)  at  {St.  Luke's  Hospital,  Borough  of  Manhattan, 
City  and  State  of  New  York)  ; 
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That  (the  widow  and)  all  the  heirs,  and  all  the  next  of  kin  of 
said  testa  (ior^)  each  person  designated  in  the  will  herewith  pre- 
sented and  hereby  offered  for  probate  as  executor,  testamentary 
trustee  or  guardian  [of  any  of  them  who  are  infants  and  have  such 
guardian]  and  their  residences  and  post-office  addresses  are  herein- 
after mentioned  in  subdivisions    dj  h,  c  and  d  hereof,  as  follows : 

a.  The  following  named  persons  who  are  of  full  age  and  of 
sound  mind : 

(Lena  Miller,  widow)  of  deceased,  who  resides  at  (100  Weist 
lllih    Street,  Borough  of  Manhattan,  City  of  New  York) ; 

(John  A.  Miller,)  a  (sow)  of  deceased,  who  resides  at  (72  West 
59th  Street,  Borowgh  of  Manhattan,  New  York  City,  whose 
waiver  of  citation  is  filed  herewith)  ; 

(Henry  Hendricks,  one  of  the  executors  named  in  the  will  of 
deceased,)  w'ho  resides  at  (Hotel  Plaza,  New  York  City,  whose 
renunciation  is  filed  herewith) ; 

(Martin  Miller,  one  of  the  executors  named  in  the  will  of 
deceased,)  who  resides  at  (72  West  59th  Street,  Borough  of  Man- 
hattan, City  of  New  York) ; 

(Mary  Miller  Bemsdorf,)  a  (daughter)  of  deceased,  who  re- 
sides at  (Rotterdam,  Holland) ; 

(Rudolph  Mueller,)  a  (son)  of  deceased,  (whose  residence  and 
whereahouts  and  also  whether  he  is  alive  or  dead  are  unknown. 
•  The  only  facts  regarding  said  Rudolph  Mueller,  known  to  petir 
tioner  and  to  any  of  the  members  of  his  family,  are:  Thai  in  the 
month  of  June,  1900,  when  he  was  16  years  of  age  and  residing 
at  home  with  his  parents,  said  Rudolph  Mueller  left  the  home 
without  notice  or  explanation  nor  any  statement  to  any  member 
of  his  family  as  to  why  he  was  leaving,  where  he  intended  to  go 
or  when  he  intended  to  return.  Diligent  inquiries  were  made  at 
that  time  as  to  his  whereabouts  among  all  his  relatives,  friends 
and  acquaintances  and  at  cluhs,  schools,  churches  and  places  which 
he  was  known  to  frequent  for  information  of  said  Rudolph 
Mueller.  Petitioner  has  caused  similar  inquiry  and  investigation 
ta  be  made  since  the  death  of  decedent  but  has  been  unable  to  dis- 
cover any  information  as  to  the  present  whereabouts  of  said 
Rudolph  Mueller  amd  therefore  knows  no  place  of  residence  or 
post-office  address  at  which  matter  sent  by  mail  would  be  likely  to 
reach  him). 

b.  The  following  named  persons  who  are  infants  over  fourteen 
years  of  age : 
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(Oladys  Miller,  18)  years  of  age,  a  {da/wghter)  of  deceased, 
who  resides  at  (100  West  lllih  Street,  Borough  of  Manhattan, 
City  of  New  York,)  with  (her  mother,  Lena  Miller,)  and  [of 
whom  no  general  or  testamentary  guardian  has  ever  been 
appointed] . 

c.  The  following  named  persons  who  are  infants  under  fourteen 
years  of  age : 

(Grace  Miller,  8)  years  of  age,  a  (daughter)  of  deceased,  who 
resides  at  (100  West  111th  Street,  Borough  of  Manhattan,  City 
of  New  York,)  with  (Lena  Miller,  her  mother,  who  is  appointed 
testamentary  guardian  of  and  trustee  for  said  infant  by  the  will 
of  the  decedent  herein  offered  for  probate.) 

d.  The  following  named  persons  who  are  of  full  age  but  of 
unsound  mind : 

(Nicholas  Miller,)  a  (son)  of  deceased,  who  resides  at  (and  is 
an  inmate  of  Matteawan  State  Hospital  for  the  Insane  at  Beacon, 
N.  Y.,  of  whom  Jeremy  Bender,  residing  at  200  Clinton  Avenufi, 
City  of  Alba/ny,  State  of  New  York,  was  appointed  committee  by 
an  order  of  the  Supreme  Court,  County  of  Albany,  hmde  and 
entered  in  the  office  of  the  County  Clerk  of  the  County  of  Albany 
on  June  6,  1909.) 

That  the  value  of  the  real  property  in  this  State  of  which  the 
testator  died  seized  is  (over  ten  thousand)  dollars  and  that  the 
value  of  the  personal  property  of  which  said  testator  died-  pos- 
sessed is  (less  than  ten  thousand)  dollars. 

That  said  testator  left  him  surviving  no  widow,  [husband,]  child 
or  children,  no  adopted  child  or  children,  no  issue  of  any  deceased 
child  or  children,  no  issue  of  any  deceased  adopted  child  or  chil- 
dren.* 

That  no  petition  for  the  probate  of  the  will  herewith  pre- 
sented and  hereby  offered  for  probate,  or  for  letters  of  administra- 
tion on  said  estate,  has  been  heretofore  filed  in  this  or  any  other 
Surrogate's  Court  of  this  State  and  that  no  other  will  of  said 
testator  has  been  filed  in  the  Surrogate's  office  of  (New  York) 
County. 

That  there  is  no  person  designated  in  the  will  herewith  pre- 
sented and  hereby  offered  for  probate  as  executor,  testamentary 
trustee  or  guardian,  except  as  hereinbefore  mentioned. 

*  [No  father  or  mother,  no  brother  or  sister  of  the  half  or  the  whole  blood,  Strike  out 

no  issue  of  any  deceased  brother  or  sister,  no  grandfather,  no  grandmother,  aUegatlons 

no  uncle,  no  aunt  and  no  issue  of  any  deceased  uncle  or  aunt  except  those  here-  ^ppUcabie 
inbefore  mentioned]. 
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That  there  is  no  person  named  as  executor,  testamentary 
trustee,  .guardian,  devisee,  legatee  or  beneficiary  in  any  other  will 
of  the  same  testator  filed  in  the  Surrogate's  office  of  the  County 
of  {New  York.) 

That  the  names  and  post-office  addresses  of  the  devisees,  legatees 
and  other  beneficiaries  named  in  the  will  herewith  presented  and 
hereby  offered  for  probate,  are  as  follows: 

1.  The  following  named  persons  have  been  hereinbefore 
mentioned : 


'Name  of  legatee,  devisee 
or  beneficiary 


Post-office  address 


Vdlue  of  legacy  or  devise 


{Lena  Miller) 

{John  A.  MiUer) 

(^Mary  Miller  Bemsdorf) . . 
{Grace  Miller) 

( Nicholas-  MiUer) 


{100  West  111th  street,  city  of  New 

York) 

{90  Bast  72d  street,  city  of  New 

York) 

{Rotterdam,  Holland) 

{100  West  111th  street,. borough  of 

Manhattan,  city  of  New  York). 
{Matteawan    State  'H.o  s  p  it  a.l, 

Beacon,  N.  Y.) 


{Dife  estate  in  residuary,) 

{One^third. of  the- residuary  estate^ 
(One-third  of  the  residuary  .estate.) 

{One-third  of  the  residuary  estate.) 

{Income     from     trust     fund     of 
.120,000.) 


2.  The  following  named  persons  have  not  been  hereinbefore 
mentioned : 


Name  of  legatee,  devisee 
or  beneficiary 

Post-office  address 

Value  of  legacy  or  devise 

{Woodlaton  Cemetery) 

(SO  East  S3d  street,  city  of  New 
York) 

($500.00.) 

That  there  are  no  persons  interested  in  this  proceeding  other 
than  those  hereinbefore  mentioned. 

Wherefore  your  petitioner  prays: 

That  a  citation  to  show  cause  issue  herein  to  the  persons  herein- 
before named,  described,  and  included  in  subdivisions  a,  h,  c  and  d 
hereof,  citing  them  to  show  cause  why  the  last  will  and  testament 
herewith  presented  and  hereby  offered  for  probate  should  not  be 
admitted  to  probate; 

That  an  order  be  granted  directing  the  service  of  the  citation 
personally  without  the  State  or  by  publication  upon  the  persons 
hereiiibefore  named,  described  and  included  in  subdivisions  a,  h, 
c  and  d  hereof  who  are  not  residents  of  the  State  of  New  York, 
and  also  upon  the  persons  hereinbefore  described  and  included  in 
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those  subdivisioiis  who  and  whose  names  or  residences  and  post- 
office  addresses  are  unknown  and  cannot  be  ascertained ;  and 

That  the  last  will  and  testament  herewith  presented  and  hereby 
offered  for  probate  may  be  admitted  to  probate  as  a  will  of  real 
and  personal  property  and  that  letters  testamentary  may  be  issued 
to  the  execut (ors)  who  may  qualify  thereunder. 

Dated,  {New  York,  August  1,  1916.) 

{DAVID  DOWD,) 
STATE  OF  NEW  YOEK,  1  Petitioner. 

County  of  {New  York),     j 

{David  Dowd,)  the  petitioner  named  in  the  foregoing  petition, 
being  duly  sworn,  depose(s)  and  say(s)  that  h(e)  ha(s)  read  the 
foregoing  petition  subscribed  by  h(im)  and  knows  the  contents 
thereof;  and  that  the  same  is  true  to  h(ts)  own  knowledge  except 
as  to  the  matters  therein  stated  to  be  alleged  on  information  and 
belief,  and  that  as  to  those  matters  h(e)  believes  it  to  be  true. 

{DAVID  DOWD,) 

Petitioner. 


Sworn  to  this  {Id)  day  \ 
of  {August,  1916.)      j 
{JOEN  DAWSON,) 

Notary  Public, 

{New  York)  County. 
{County  Clerk's  No.  100.) 
{Register's  No.  {N.  Y.  Co.)  216.) 


FORM  No.  392 
Waiver  of  Citation  —  Probate 

SUEROGATE'S  COURT, 

County  of  {New  York.) 

In  the  Matter  of  Proving  the  Last  Will 
and  Testament  of 

{WILLIAM  WILSON,) 

Deceased, 
As  a  Will  of  Real  and  Personal  Property. 


To  the  Surrogate's  Court  of  the  County  of  {New  York) : 

I,  {EABL  WILSON,)  residing  at  (52  Main  street.  City  of 
Yonkers,  State  bf  New  York,)  the  undersigned,   {brother)  and 
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heir  of  and  next  of  kin  of  (WillicMn  Wilson,)  deceased,  do  hereby 
appear  in  person  and  waive  the  issue  and  service  of  a  citation  in 
the  matter  of  proving  the  last  will  and  testament  of  said  deceased 
bearing  date  (November  4,  1914,)  [and  consent  that  such  last 
will  and  testament  bearing  date  the  (fourth)  day  of  (November, 
1916,)  be  forthwith  admitted  to  probate.] 

(EARL  WILSON.) 

Dated,  (Yonkers,  N.  Y.,  June  28,  1916.) 

Signed  in  the  presence  of 

(MARK  CROSBY.) 

STATE  OF  NEW  Y0RK,1 
Ccmiitj  oi  (Westchester,)     J 

Be  it  known,  that  on  the  (28th)  day  of  (Jime,)  one  thousand 
nine  hundred  and  (sixteen,)  before  me,  (Dcuvid  Rose,)  a  (Notwry 
Public)  in  and  for  the  State  of  (New  Yorh,)  duly  commissioned 
and  sworn,  residing  in  the  (County  of  Westchester,)  personally 
came  and  appeared  (Earl  Wilson,)  to  me  personally  known,  and 
known  to  me  to  be  the  same  person  described  in  and  who  executed 
the  above  waiver  and  consent,  and  (he)  acknowledged  the  same 
to  be  (his)  act  and  deed. 

IN"  TESTIMONY  WHEREOF,  I  have  hereunto  sub- 
scribed my  name  and  affixed  my  seal  of  office,  the  day 
and  year  last  above  written. 

(DAVID  ROSE,) 
Notary  Public, 

(Westchester  County.) 
[County  Clerk's  certificate.] 
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FORM  No.  393 
Executor's  Oath* 

SUEKOGATE'S  COUKT, 

County  of  {New  York.) 

In  tlie  Matter  of  Proving  the  Last  Will 
and  Testament  of 

{AARON  AUSTIN,) 

Deceased, 
As  a  Will  of  Heal  and  Personal  Property. 

STATE  OF  JSTEW  YORK,  1 

rSS    ' 

County  of  {New  York) ,     J     " 

I,  {GEORGE  FREEMONT,  one  of  the)  exeout(ora)  named 
in  the  {codicil  to  the)  last  will  and  testament  of  {Aaron  Austin,) 
late  of  (572  Fifth  avenue.  Borough  of  Manhattan,  City  of  New 
York,  in)  the  County  of  {New  York,)  deceased,  do  depose  and  say 
that  I  am  a  resident  of  No.  (532  Madison  avenvxi.  Borough  of 
Manhattan,  City  and)  State  of  New  York ;  that  I  am  a  citizen  of 
the  United  States  and  am  over  twenty-one  years  of  age,  and  that  I 
will  well,  faithfully  and  honestly  discharge  the  duties  of 
execut(or)  of  the  last  will  and  testament. 

{GEORGE  FREEMONT.) 
Sworn  to  this  (28i)t)  day    1 
of  {June,  1916.)  J 

{A.  J.  BARRETT,) 

Notary  Public, 

{New  York)  County  {No.  65.) 

*As  to  when  executor  may  be  required  to  give  bond  see  §i  2567,  2591,  260S, 
2633,  2639  C.  C.  P. 
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FORM  No.  394 

Designation  of  the  Clerk  of  the  Surrogates'  Court,  as  a  Person  on 
Whom  Service  of  Process  May  Be  Made 

SUREOGATE'S  COURT, 
County  of  {New  Yorh,) 


In  the  Matter  of  Proving  the  Last  Will 
and  Testament  of 

{AARON  AUSTIN,) 

Deceased, 
•  As  a  Will  of  Real  and  Personal  Property. 

STATE  OF  NEW  YORK,  \ 

r  SS     ' 

County  of  {New  York),      J 

I,  {GEORGE  FREEMONT,)  an  execut(or,)  named  in  the 
last  will  and  testament  of  {Aaron  Austin,)  late  a  resident  of  (572 
Fifth  avenue.  Borough  of  Manhattan,  City  of  New  York,  in)  the 
County  of  {New  York,)  deceased,  do  hereby  designate  the  Clerk 
of  the  Surrogate's  Court  of  the  County  of  (New  York,)  and  his 
successor  in  office,  as  a  person  on  whom  service  of  any  process 
issuing  from  the  Surrogate's  Court  of  the  County  of  {New  York) 
may  be  made,  in  like  manner  and  with  like  effect  as  if  it  were 
served  personally  upon  me,  whenever  I  cannot  be  found  and 
served  within  the  State  of  New  York  after  due  diligence  used. 
I  am  a  resident  of  No.  (532  Madison  avenue.  Borough  of  Man- 
hattan, City  of  New  York.) 

{GEORGE  FREEMONT.) 

STATE  OF  NEW  Y0RK,1 

rSS.  ' 

County  of  {New  York),     J 

On  this  {28th)  day  of  {June,  1916,)  before  me  personally 
came  {George  Freemont,)  to  me  knovm  to  be  the  individual 
described  in  and  who  executed  the  foregoing  instrument,  and  {he) 
duly  acknowledged  to  me  that  {he)  executed  the  same. 

{JOHN  DOE,) 

Notary  Public, 

{New  York)  County. 
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FORM  No.  395 

Order  Designating  Person  to  Seceive  Citation 

At  Chambers  of  the  Surrogate's  Court  in  for  the  County 
of  {New  York,)  at  the  Surrogate's  office  in  the 
{Borough  of  Manhattan  in  the  City  of)  New  York, 
on  the  {first)  day  of  {September,)  in  the  year  nine- 
teen hundred  and  {sixteen. ) 
Peesent  : 

Hon.  {JOHN  P.  C  OH  ALAN,) 

Surrogate. 

In  the  Matter  of  Proving  the  Last  Will 
and  Testament  of 

{HEN BY  JAMES,) 

Deceased, 
As  a  Will  of  Real  and  Personal  Property. 


An  application  ha,ving  been  made  by  {Louise  James,)  as  ex- 
ecutrix, etc.,  to  a  surrogate  of  the  County  of  {New  York,)  to 
have  a  certain  paper  writing  proved  as  the  will  of  {Henry 
James,)  late  of  the  County  of  {New  York,)  deceased,  and  it 
appearing  by  {her)  petition  that  {Margaret  James  and  John 
James,  two)  of  the  persons  to  be  cited,  {are)  infants  under  the 
age  of  fourteen  years. 

IT  IS  ORDERED  that  a  copy  of  the  citation  herein  be  also 
delivered  to  and  left  with  {Michael  Egan,)  Esq.,  counselor-at-law, 
of  the  City  of  New  York,  in  behalf  of  said  infants  at  least  eight 
days  before  the  return  day  of  said  citation,  and  that  the  service 
of  said  citation  shall  not  be  deemed  complete  until  such  delivery. 

{JOHN  P.  COHALAN,) 

Surrogate. 
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FORM  No.  396 

Order  for  Publication  of  Citation 

At  Chambers  of  the  Surrogate's  Court  in  and  for  the 
County  of  (New  York,)  at  the  Hall  of  Records,  in  the 
County  of  (New  York,)  on  the  (first)  day  of  (Sep- 
teinher,)  in  the  year  nineteen  hundred  and  (sixteen.) 

Present  : 

Hon.  (ROBERT  LUDLOW  FOWLER,) 

Surrogate. 

In  the  Matter  of  Proving  the  Last  Will 
and  Testament  of 

(HENRY  JAMES,) 

Deceased, 
As  a  Will  of  Eeal  and  Personal  Property. 


Upon  filing  the  verified  petition  of  (Louise  James,  executrix) 
named  in  the  last  will  and  testament  of  (Henry  James,),  late  of 
(No.  14  West  IMh  street.  Borough  of  Manhattan,  City  and  State 
of  New  York,)  deceased,  by  which  the  petitioner  has  made  proof 
to  my  satisfaction  that  the  persons  whose  names  and  places  of 
residence  are  hereinafter  stated  are  heirs  and  next  of  kin  of  said 
(Henry  James,)  deceased,  and  are  not  residents  of  this  State, 
and  that  personal  service  of  the  citation  herein  cannot  with  due 
diligence  be  made  upon  (them)  within  the  State;  and  by  which 
said  petition  the  petitioner  has  also  made  proof  to  my  satisfaction 
that  there  are  other  heirs  and  next  of  kin  of  said  deceased,  whose 
names  and  places  of  residence  are  unknown,  and  cannot  after  dili- 
gent inquiry  be  ascertained  by  (Louise  James,)  the  petitioner 
herein,  and  also  that  (Michael  James)  is  one  of  the  heirs  and 
next  of  kin  of  said  deceased,  and  that  if  living  his  place  of  resi- 
dence is  unknown  and  cannot  after  diligent  inquiry  be  ascer- 
tained, but  if  he  be  dead,  his  widow,  issue,  heirs-at-law  and  next 
of  kin,  and  successors  in  interest,  whose  names  and  places  of  resi- 
dence are  unknown  and  cannot  after  diligent  inquiry  be  ascer- 
tained by  (Louise  James,)  the  petitioner  herein. 

NOW,  on  motion  of  (Henry  Colder,)   attorney  for  the  said 
(Louise  James,)  petitioner. 
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ORDERED,  that  the  service  of  the  citation  in  the  above- 
entitled  matter  upon  the  persons  whos'e  names  and  places  of  resi- 
dence are  hereinafter  stated  and  also  upon  those  persons  whose 
names  and  places  of  residence  are  unknown,  and  cannot  after  dili- 
gent inquiry  be  ascertained  by  (Louise  James,)  the  petitioner 
herein,  and  also  upon  (Michael  James,)  whose  place  of  residence 
is  unknown,  and  cannot  after  diligent  inquiry  be  ascertained  by 
(Lowise  J  amies,)  the  petitioner  herein,  be  made  by  publication 
thereof  in  (two)  newspaper (s),  to  wit,  in  the  (New  York  Law 
Journal  and  the  New  Yorh  Commercial,)  (both)  published  in  the 
County  of  (New  Yorh,)  once  a  week  for  four  successive  weeks; 
or,  at  the  option  of  the  petitioner,  by  delivering  to  and  leaving 
with  each  of  them  in  person,  a  true  copy  of  the  citation  without 
the  State,  and  being  satisfied  by  the  said  petition  that  the  peti- 
tioner cannot  with  reasonable  diligence  ascertain  a  place  or  places 
where  the  said  heirs  and  next  of  kin  whose  names  or  residences 
are  unknown  would  probably  receive  matter  transmitted  through 
the  post-office,  hereby  dispense  with  the  deposit  of  any  papers 
therein  addressed  to  them. 

AND  IT  IS  FURTHER  ORDERED  AND  DIRECTED, 
that  on  or  before  the  day  of  the  first  publication,  the  petitioner 
deposit  in  the  post-office,  at  the  County  of  New  York,  a  copy  of 
the  citation,  contained  in  a  securely  closed  post-paid  wrapper, 
directed  to  each  of  the  following  persons,  respectively,  at  the  place 
designated  below : 

(Albert  James,  No.  24  State  street,  Chicago,  Illinois;) 

(Benjamin  James,  San  Diego,  Calif orrda.) 

(ROBERT  LUDLOW  FOWLER,) 

Surrogate.. 


FORM  No.  397 
Citation  on  Probate* 


The  People  of  the  State  of  New  York,  by  the  Grace  of  God,  Free 
and  Independent : 
To  (Johann  Georg  Beiswenger,  Anna  Maria.  Frolich,  Marie 

*  In  New  York  County  the  original  citation  must  be  returned  to  the  Pro- 
bate Clerk  before  one  o'clock  P.  M.  on  the  day  preceding  the  return  day,  with 
sworn  proof  of  service. 
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Katharina  Beiswenger,  Karoline  Hinderer^  Christine  Hvdel- 
maier,  Bosine  Hudelmaier,  Frank  Leherer,  Anna  Zolski,  and 
Karl  Frederick  Beiswenger,  brother  of  decedent,  if  living,  a/nd  if 
he  be  dead,  his  executors,  administrators,  widow,  issue,  heirs-wt- 
law  and  next-of-hin,  whose  names  and  places  of  residence  are  uru- 
known  and  cannot  he  ascertained;  Adolph  Bloch  and  Henry 
Blochj)  the  heirs  and  next  of  kin  of  and  (§xecutors  named  in  the 
will  of  Jacob  Beiswenger,)  late  of  the  County  of  {New  York,) 
deceased,  send  greeting: 

WHEREAS,  {Sophia  Beiswenger,)  who  resides  at  (60  West 
72d  street.  Borough  of  Manhattan,  in)  the  .{City  of  New  York,) 
has  lately  applied  to  the  Surrogate's  Court  of  our  County  of 
{New  York,)  to  have  a  certain  instrument (s)  in  writing,  {bewr- 
ing  date  the  ISth  day  of  March,  1915,  and  January  10,  1916,) 
relating  to  both  real  and  personal  property,  dtdy  proved  as  the 
last  will  and  testament  of  {Jacob  Beiswenger,)  who  was  at  the 
time  of  {his)  death  a  resident  of  (60  West  12d  street.  Borough 
of  Manhattan,  City  of  New  York  in)  the  County  of  {New  York,) 
deceased. 

THEEEFOEE,  you  and  each  of  you  are  cited  to  show  cause 
before  the  Surrogate's  Court  of  our  County  of  {New  York,)  at 
{the  Hall  of  Records,)  in  the  County  of  {New  York,)  on  the 
(31s^)  day  of  {July,)  one  thousand  nine  hundred  and  {fifteen,) 
at  half-past  ten  o'clock  in  the  forenoon  of  that  day,  why  the  said 
will  and  testament  should  not  be  admitted  to  probate  as  a  will  of 
real  and  personal  property. 

IN  TESTIMOI^Y  WHEREOF,  we  have  caused  the  seal 

[l.  s.]       of   the    Surrogate's   Court    of   the   said   County    of 
J^ew  York  to  be  hereunto  affixed. 

WITNESS,  Hon.  {Robert  Ludlow  Fowler,)  a  Surrogate  of 
our  said  County  of  {New  York,)  at  said  county,  the  {18th)  day 
of  {June,)  in  the  year  of  our  Lord  one  thousand  nine  hundred 
and  {fifteen.) 

{DANIEL  J.  DOWDNBY,) 

Clerk  of  the  Surrogate's  Court. 

[BENJAMIN  L.  BLAUVELT, 

Attorney  for  Petitioner.] 
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Affidavit  of   Service 


FORM  No.  398 
Affidavit  of  Service  of  Citation* 


SURROGATE'S  COURT, 

CouBty  of  {New  York,) 


In  the  Matter  of  Proving  the  Last  Will 
and  Testament  of 

(ELLEN  TUCKER,) 

Deceased, 
As  a  Will  of  Real  and  Personal  Property. 


STATE  OF  NEW  YORK, 
County  of  (New  York),      ^^^" 


(BEX  HORTON,)  of  (New  York  City,)  being  duly  sworn, 
says  that  he  is  over  the  age  of  twenty-one  years;  that  he  made 
personal  service  of  the  within  citation  in  the  above-entitled  special 
proceeding  on  the  persons  named  below,  whom  deponent  knew  to 
be  the  persons  mentioned  and  described  in  said  citation,  by  deliv- 
ering to  and  leaving  with  each  of  them  personally  a  true  copy  of 
said  citation,  as  follows:  On  the  (29i/i)  day  of  (June,  1916,) 
at  (213  FourtK  avenue.  City  of  New  York,  their  place  of  resir 
dence,  on  Amos  Tucker  anil  Frederick  Tucker.)  On  the  (30th) 
day  of  (June,  1916,)  at  (241  West  4:0th  street.  City  of  New 
York,  their  plcbce  of  residence,  on  Margaret  Morrise  and  Winifred 
Morrise.) 

(BEX  HORTON.) 

Sworn  to  before  me,  this 
(1st)  day  of  (July,  1916.) 

(JOHN  DOE,) 
Notary  Public, 
(N.  Y.)  Co. 


*  If  affidavit  taken  outside  this  State  but  within  United  States  certificate 
of  authority  of  Notary  must  be  attached.    See  Form,  p.  805. 


824  Peobate 

Affidavit  of  Service  —  Adults  —  Infants  —  Mailing 

FORM  No.  399 

Affidavit  of  Service  of  Citation  Upon  Adults,  Infants  Under  and  Over 
14  and  by  Mailing 

SUEEOGATE'S  COUET, 

County  of  {New  York,) 


In  the  Matter  of  Proving  the  Last  Will 
and  Testament  of 

{ANNA  HABEI8,) 

Deceased, 
As  a  Will  of  Eeal  and  Personal  Property. 

STATE  OF  NEW  YOEK,  ] 

?'SS   ' 

County  of  {New  York),      j 

{EUGENE  TRUE,)  of  the  Borough  of  {The  Bronx,)  City 
of  {New  York,)  being  duly  sworn,  says  that  he  is  over  the  age 
of  {eighteen)  years;  that  he  made  personal  service  of  the  within 
citation  in  the  above-entitled  special  proceeding  on  the  persons 
named  below,  whom  deponent  knew  to  be  the  persons  mentioned 
and  described  in  said  citation,  by  delivering  to  and  leaving  with 
each  of  them  personally  a  true  copy  of  said  citation,  as  follows : 
On  the  (26a)  day  of  {A-pril,  1916,)  at  (245  East  28th  St.,  Bor- 
ough of  Manhattcm,  City  of  New  York,)  on  {Thomas  Harris;) 
on  the  (8^)  day  of  {May,  1916,)  at  (299  Broadway,  Borough 
of  Manhattan,  City  of  New  York,)  on  {Matthew  Pool,)  the  per- 
son designated  to  receive  citation  for  {Sarah  Harris)  and  {Joseph 
Harris,)  Infants,  under  the  age  of  fourteen  years;  on  the  {8th) 
day  of  {May,  1916,)  at  {116  Broadway,  Borough  of  Manhattam, 
City  of  New  York,)  on  {Title  Guarantee  and  Trust  Company,) 
named  in  the  Will  as  {"Title  Guarantee  &  Trust  Co."),  by 
delivering  a  copy  thereof  to  (/.  Wray  Cleveland,  Secretary  of 
said  Title  Guarantee  amd  Trust  Company)  personally  and  leaving 
the  same  with  him;  that  he  knew  the  said  (/.  Wray  Cleveh/nd) 
to  be  at  that  time  the  Secretary  of  the  {Title  Guarani&ei  amd 
Trust  Company,  of  17  Q  Broadway,  Borough  of  Manhattam,,  City 
of  New  York,)  and  knew  said  corporation  to  be  the  company 
mentioned  in  said  citation; 
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Affidavit  of  Service  —  Adults  —  Infants  —  Mailing 

On  the  (8th)  day  of  (May,  1916,)  at  (34Y  Lencx  Avenue, 
Borough  of  Manhattan,  City  of  New  York,)  on  (Oenevieve 
Harris)  and  (Katherine  Harris,)  Infants,  over  the  age  of  four- 
teen years;  on  (Sarah  Harris)  and  (Joseph  Harris,)  Infants, 
under  the  age  of  fourteen  years;  and  on  (Frances  Sand,)  the 
person  with  whom  said  (Oenevieve  Harris,  Katherine  Harris, 
Sarah  Harris  and  Joseph  Harris)  reside ; 

*  That  on  the  (10th)  day  of  (May,  1916,)  which  was  before 
the  first  publication  of  the  citation  herein,  deponent  deposited  in 
the  General  Post  Office  of  the  Borough  of  (Manhattan,  City, 
County)  and  State  of  iN'ew  York,  eight  sets  of  copies  of  the  Cita- 
tion, dated  the  (2Mh)  day  of  (April,  1916,)  and  order  for  publi- 
cation thereof,  dated  the  (2^th)  day  of  (April,  1916,)  in  the 
above-entitled  special  proceeding,  contained  in  securely  closed 
postpaid  wrapper,  respectively  directed  to  each  of  the  several 
persons  hereinafter  named,  at  the  places  and  addresses  stated 
below : 

(Johann  Oaus,  at  Cedar  Bluff,  Mississippi; 

Anna  Ogg,  at  Neuhulach,  Oberaimt  Calw,  Empire  of  Germany; 

Marie  Gaus,  at  Wildgarten,  Gemeinde,  Unterrot,  Empire  of 
Germany; 

Karoline  Bode,  at  Langert,  Gemevnde,  Fichtenherg,  Oheramt, 
Gaildorf,  Empire  of  Germany; 

Christine  Frank,  at  Haghofle,  Gemeinde,  Altersberg,  Empire 
of  Germany; 

Rosine  May,  at  Waiblingen,  Schillerstrasse,  Empire  of  Ger- 
many; 

Frank  Bode,  at  AguHa  P.  0.,  Maricopa  County,  Arizona; 

Anna  Catt,  at  No.  2764  East  Eighth  Street,  East  Oakland, 
California.) 

(EUGENE  TRUE.) 
Sworn  to  before  me  this        "] 
(V2,th)    day   of    (May,    1916.)  J 

(GEORGE  WHITE,) 

Notary  Public,  (New  York)  County. 

•Attach  affidavit  of  publisher  showing  puhlication  of  citation  as  required 
by  order  with  copy  of  published  citation  attached. 


826  Peobate 

Older   for   Publication   of   Citation 

FORM  No.  400 
Order  for  Publication  of  Citation 

SUEEOGATE'S  COUET, 

County  of  (Nassau.) 

In  the  Matter  of  Proving  the  Last  Will 
and  Testament  of 

(JAKOB  BEOWNE,  also  Tcnown  as 
Jacob  Browne,) 

Deceased, 
As  a  Will  of  Eeal  and  Personal  Property. 

It  appearing  to  my  satisfaction  by  the  Petition  of  (Sophia 
Browne,  one   of  the  Executors)   named  in  the  Last  Will  and 
Testament  of   (Jakob  Browne,  alsd  known  as  Jacob  Browne,) 
late  of  (Rockville  Centre,)   County  of  (Nassau,)  State  of  New- 
York,  deceased,  that  (George  Browne,  Anna  Maria  Gluck,  Marie 
Browne,  Caroline  Hower,  Christine  Miller,  Rosine  Miller,  Frank 
Leber,  Anna  Zolke;  and  Carl  Browne,  if  living,  and  if  he  be 
dead,   his  executors,   administrators,   widow,   issue,   heirs-at-law 
and  next  of  kin,  and  successors  in  interest,  whose  names  and 
places  of  residence  are  unknown  and  carmot  be  ascertained;)  of 
the  persons  to  whom  the  citation  heretofore  issued  in  this  matter 
is  directed   (are  not  residents  of  this  State  and  that  personal 
service  of  the  citation  herein  carunot  with  due  diligence  be  made 
upon  them  within  the  State;)  and  that  the  case  is  one  of  those 
specified  in  section  2528  of  the  Code  of  Civil  Procedure  and  of 
the  act  or  acts  amendatory  thereof,  I  do  hereby  order  the  service 
of  said  Citation  upon  said  persons  to  be  made  by  publication  of 
said  Citation  in  (two)  newspapers  designated  as  follows:    (The 
Owl  and  South   Side   Observer,)    published  in  the   County  of 
(Nassau,)  once  in  each  of  (four)  successive  weeks,  which  I  deem 
a  reasonable  time  therefor ;  or  at  the  option,  of  the  petitioner  by 
delivering  a  copy  of  said  Citation  without  the  State  to  each  of  the 
said  persons  in  person;  and  it  further  appearing  to  my  satis- 
faction by  the  said  petition,  that  the  said  petitioner  cannot  with 
reasonable  diligence,  ascertain  a  place  or  places  where  the  said 
(Carl    Browne)    would    probably    receive    matter    transmitted 
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Deposition  of  Subscribing  Witness 


through  the  Post  Office,  I  do  hereby  order  that  the  deposit  of  any 
papers  therein  be  dispensed  with. 

Dated,  (Mineola,  N.  Y.,  June  18,  1915.) 

(JOHN  J.  GRAHAM,) 

Surrogate. 


FORM  No.  401 
Deposition  of  Subscribing  Witness 

SUEEOGATE'S  COUKT, 

County  of  (New  York,) 

In  the  Matter  of  Proving  the  Last  Will 
and  Testament  of 

(ABEL  CROSS,) 

Deceased, 
As  a  Will  of  Eeal  and  Personal  Property. 

STATE  OF  NEW  YORK, ") 
County  of  (Neiv  York),     r^'' 

(JAMES  MORELY,)  of  (the  Borough  of  Madhattm,  City 
of  New  York,)  being  duly  sworn  as  a  witness  in  the  above^entitled 
matter,  and  examined  on  behaK  of  the  applicant  to  prove  said 
will,  says:  I  was  acquainted  with  (Abel  Cross,)  late  of  [address 
of  testator  as  given  in  the  petition  for  probate]  now  deceased. 
The  subscription  of  the  name  of  said  decedent  to  the  instrument 
now  shown  to  me  and  offered  for  probate  as  and  for  (his)  last 
will  and  testament,  and  "bearing  date  the  (23rd)  day  of  (June,) 
in  the  year  one  thousand  nine  hundred  and  (fourteen,)  was  made 
by  the  decedent  at  (the  City  of  New  York)  on  the  (23rd)  day  of 
(June)  in  the  year  one  thousand  nine  hundred  and  (fourteen,) 
in  the  presence  of  myself  and  (Elizabeth  Walker)  the  other  sub- 
scribing witness.  At  the  time  of  (his)  making  such  subscription 
(Abel  Cross)  the  said  decedent  declared  the  said  instrument  so 
subscribed  by  (him)  to  be  (his)  last  will  and  testament;  and  I 
thereupon  signed  my  name  as  a  witness  at  the  end  of  said  instru- 
ment, at  the  request  of  said  decedent,  and  in  (his)  presence. 


828  Peobate 

Notice  of  —  No  Objections  Filed 

The  said  decedent  at  the  time  of  so  executing  said  instrument, 
was  upwards  of  the  age  of  twenty-one  years,  and  in  my  opinion 
of  sound  mind,  memory  and  understanding,  not  under  any 
restraint  or  in  any  respect  incompetent  to  make  a  will.  I  also 
saw  said  (Elizabeth  Walker,)  the  other  subscribing  witness,  sign 
(her)  name  as  witness  at  the  end  of  said  will,  and  know  that 
(she)  did  so  at  the  request  and  in  the  presence  of  said  decedent. 
I  knew  said  decedent  for  (ten)  years  before  the  execution  of  said 
instrument. 

(JAMES  MO  RELY.) 

Witness  sworn  and  examined  before  me  "J 
this  (         )  day  of  (  ,  19     .)       J 

( ,) 

(Assistant  to  the  Surrogate,  New  York  County.) 


FORM  No.  402 

Notice  of  Probate  —  No  Objections  Filed 

SUEROGATE'S  COUET, 
County  of  (Nem  York,) 

In  the  Matter  of  Proving  the  Last  Will 
and  Testament  of 

(HARMON  HAYS,) 

Deceased. 

To  the  following  named  persons: 

Take  notice  that  the  last  will  and  testament  of  (Harmon 
Hays,)  (late  of  91  West  4:9th  Street,  Borough  of  Mamhattan, 
City  of  New  York,)  deceased,  has  been  offered  for  probate,  and 
that  the  names  and  post  office  addresses  of  the  proponent  and  of 
the  legatees,  devisees  and  other  beneficiaries,  as  set  forth  in  the 
petition  herein,  who  have  not  been  cited  or  have  not  appeared 
or  waived  citation,  are  as  follows:     (Clinton  Hays,)  proponent, 
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Notice  of  —  No  Objection*  Filed 

whose  post  office  address  is  (243  West  End  Avemm,  Borough  of 
Mwnhattom,  City  of  New  York.) 


Name  of  Legatee,  Devisee  or  Beneficiary 

Post  Ofiice  Address 

(91  West  43th  street,  New  York  city.) 

{2^  Flushing  avenue.  Long  Island  city.) 

(HARRY  HANSOM,) 

Attorney  for  Petitioner. 

Dated,  (New  Yorlc,  June  28,  1916.) 

Office  and  Post  Office  Address, 

(60  Wall  Street,  New  York  City.) 

STATE  OF  NEW  Y0KK,1   ^  . 
County  of  {New  York),     J 

(Arthur  Fisher,)  lieing  duly  sworn,  says  that  he  is  over  the 
age  of  twenty-one  years;  that  he  deposited  in  the  Post  Office  of 
the  County  of  (New  York,)  a  copy  of  the  within  notice  of 
probate,  containwl  in  (a)  securely  post  paid  wrapper(s)  directed 
to  each  of  the  persons  named  in  the  within  notice  at  the  Post 
Office  address  therein  written  opposite  to  his  name,  or  stated  to 

be  his. 

(ARTHUR  FISHER.) 

Sworn  to  before  me  this       "1 

(28th)   day  of   (June,   1916.)  J 

(JOHN  DOE,) 

Notary  Public, 

(New  York)  County. 


830  Peobatb 


Affidavit  of  Comparison 


FORM  No.  403 

Affidavit  of  Comparison  —  To  Be  Attached  to  Copy  of  Will  Filed 

for  Probate 


SUEROGATE'S  COUET, 

County  of  (iV^ew  Yorkj) 


In  the  Matter  of  Proving  tte  Last  Will 
and  Testament  of 

(MARION  MA80N,) 

Deceased. 


STATE  OE  NEW  YORK,  1 

Oonnty  of  (New  York) ,      ]     " 

We,  (Richard  Reed)  and  (William  Hannon,)  being  duly  and 
severally  sworn,  say,  each  for  himself,  that  he  has  carefully  com- 
pared the  foregoing  paper  with  the  original  thereof,  dated  the 
(IMh)  day  of  (Jcmuary,  1910,)  about  to  be  filed  for  probate,  and 
that  the  same  is  in  all  respects  a  true  and  correct  copy  of  said 
instrument  and  of  tha  whole  thereof. 

(richard  reed.) 
{William  hannon.) 

Sworn  to  before  me  this  ■] 

(16^;^)  day  of  (September,  1916.)  J 

(ANDREW  ANDERSON,) 
Notary  Public, 

(New  York)  County,  No.  (76.) 


PfiOBATE  831 

Executor's  Rentineiation 


FORM  No.  404 

Renunciation  of  Executor 

SUREOGATE'S  COURT, 
County  of  {New  York,) 

In  the  Matter  of  Proving  the  Last  Will 

and  Testament  of 
{JAMES  J.  MILLER,  also   known  as 
JAMES  A.  MULLER,) 

Deceased, 
As  a  Will  of  Real  and  Personal  Property. 

I,  (Henry  Hendricks,)  of  (500'  Fifth  Averme,  Borough  of 
Manhattan,  New  York  City,)  (one  of  the)  Executors  appointed 
in  and  by  the  Last  Will  and  Testament  of  (James  J.  Miller,  q,Iso 
known  as  James  J.  Midler,)  late  of  (No.  100  West  111th  Street, 
Borough  of  Manhattan,  City  of  New  York)  and  County  of  (New 
York,)  deceased,  do  hereby  renounce  said  appointment  and  all 
rights  and  claim  to  letters  testamentary  of  and  under  said  Last 
Will  and  Testament,  or  to  act  as  Executor  thereof. 

Dated  this  (25th)  day  of  (July,  1916.) 

(HENRY  HENDRICKS.) 
[In  the  presence  of  :* 

(DAVID  DO  WD,) 
(PETER  PAYTON.)^ 

\  (Acknowledgment. ) 

*  May  be  attested  by  one  or  more  witnesses. 

t  It  may  also  be  acknowledged  or  proved  and  certified.  ( §  2628,  Code. )  It 
must  be  proved  to  the  satisfaction  of  the  Surrogate.  In  Erie  County  an 
affidavit  of  identification,  showing  acquaintanceship  with  subscriber,  familiar- 
ity with  his  handwriting  and  a  statement  that  signature  is  genuine  must 
accompany  the  renunciation. 
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832  Opening  Safe  Deposit  Box 


Order 


FORM  No.  405 

Order  to  Open  Safe  Deposit  Box  of  Decedent  and  Bemove  Will* 

At  a  Term  of  the  Surrogate's  Court,  held  in  and  for  the 
County  of  {Nem  York,)  at  (the  Hall  of  Records,) 
in  said  County,  on  the  (6th)  day  of  (Jul'if,  1916.) 
Peesent : 

Hon.  (ROBERT  LUDLOW  FOWLER,) 

Surrogate. 

In  the  Matter  of  the  Application 
of 
(GEORGE  8.  RUNYON,  JR.,)  for  an 
Order  Directed  to  (THE  YORK- 
VILLE  BANK)  to  Open  the  Safe 
Deposit  Box  of  (GEORGE  8.  RUN- 
YON,) Deceased. 


Upon  the  annexed  petition  of  (George  Ruwyon,  Jr.,)  residing 
at  (No.  110  West  117th  street,  in  the  Borough  of  Manhattan, 
City  of  New  York,)  verified  the  (5th)  day  of  (July,  1916,)  (The 
Yorkville  Bank,)  of  (No.  1511  Third  Avenue,  Borough  af  Man- 
hattan, City  of  New  York,)  is  ordered  and  directed  and  hereby 
authorized  to  allow  ( George  8.  Runyon,  Jr.,  son)  of  deceased,  and 
(his  mother,  Isabella  Runyon,  widow)  of  decedent,  (Jacob  Hoff- 
man and  William  Hoffman,  the  executors  named  in  the  last  will 
and  testament  of  George  8.  Runyon,)  deceased,  in  the  presence  of 
the  (President,  8ecretary)  or  other  officer  of  said  (bank,)  and  a 
representative  of  the  State  Comptroller,  and,  without  removing 
anything  therefrom  except  the  last  will  and  testament  of  said  de- 
cedent, if  any  be  found,  examine  the  contents  of  (safe  deposit 
box  No.  60  in  its  vault)  for  such  will,  and  if  such  will  be  found, 
said  (President,  Secretary,)  or  other  officer  of  said  bank  is  hereby 
authorized  and  directed  to  deposit  the  same  in  this  court. 
(ROBERT  LUDLOW  FOWLER,) 

Surrogate. 

*  Certified  copies  of  this  order  must  be  presented  to  local  transfer  tax 
attorney  for  State  Comptroller  and  to  the  proper  oflSoer  of  the  institution  to 
which  it  is  directed. 


Oedee  Opeking  Safe  Deposit  Box  833 

Petition 

FORM  No.  406 
Petition  for  Order  to  Open  Safe  Deposit  Box  and  Remove  Will 

SUEROGATES'  COURT, 

{New  York)  County. 


In  the  Matter  of  the  Application 
of 
(GEORGE  S.  BUNYON,  JR.,)  for  an 
Order  Directed  to  (THE  YORK- 
VILLE  BANK)  to  Open  th^  Safe 
Deposit  Box  of  (GEORGE  8.  BUN- 
YON,)  Deceased. 


To  the  Surrogates'  Court  of  (New  York)  County : 

The  petition  of  (George  8.  Runyon,  Jr.,)  respectfully  shows: 
That  your  petitioner  resides  at  (No.  110  West  171th  street, 
in  the  Borough  of  Manhattan,  City  of  New,  York,)  and  is  (<»  son, 
and  petitioner's  mother,  Isabella  Rwnyon,  is  the  widow)  of 
(George  8.  Rwnyon,)  deceased;  that  decedent  died  on  the  (ZOth) 
day  of  (June,  1916,)  at  (New  Rochelle,  Westchester  County,) 
State  of  New  York,  and  was  a  resident  of  (No.  llQf  West  177th 
street.  Borough  of  Manhattan,  City,  County)  and  State  of  New 
York;  that  decedent  at  the  time  of  his  death  rented  and  held  the 
key  to  a  safe  deposit  box,  (No.  60,)  in  the  vaults  of  (The  York- 
ville  Bank,)  .located  at  (No.  1511  Third  avenue,  Borovfgh  of 
.  Manhattan,  City  of  New  York.) 

That  your  petitioner  is  informed  and  verily  believes  that  the 
decedent  may  have  left  a  last  will  and  testament,  wherein  (Jacob 
Hoffman  and  William  Hoffman)  are  or  may  be  named  as 
executors,  and  that  said  last  will  and  testament  may  be  deposited 
in  the  said  safe  deposit 'box  of  the  decedent  in  the  said  (The  York- 
ville  Bank,)  at  (No.  1511  Third  avenue.  Borough  of  Manhattan, 
City  of  New  York.) 

WHEREFORE,  your  petitioner  prays  that  an  order  be  made 
directed  to  the  officers  of  (The  Yorkville  Bank,)  permitting  the 
safe  deposit  box  rented  by  decedent  in  its  vaults  to  be  opened  m 
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Order 


the  presence  of  your  petitioner  and  a  representative  of  the  State 
Comptroller,  for  the  purpose  of  removing  any  will  therein  found 
and  transmitting  the  same  to  this  court. 
Dated,  {New  York,  July  5,  1916.) 

{GEORGE  8.  BUNYON,  JR.,) 

Petitioner. 
(Verification.) 


FORM  No.  407 

Order  to  Publish  Notice  to  Present  Claims 

At  a  Surrogates'  Court,  held  in  and  for  the  County  of 
{New  York,)  on  the  {5th)  day  of  {January)  in  the 
year  one  thousand  nine  hundred  and  {sixteen.) 
Present  : 

Hon.  {ROBERT  LUDLOW  FOWLER,) 

Surrogate. 

In  the  matter  of  the  Estate 

of 

{CHRISTIAN  DOHM,)  Deceased. 


On  application  of  {Anton  Dolim)  and  {Caroline  DoJim)  set- 
ting forth  that  they  were  appointed  the  executors  of  said  deceased, 
and  that  they  are  desirous  of  giving  such  notice  to  the  creditors 
of  said  deceased  to  present  their  claims  as  is  authorized  by  law, 
and  praying  that  the  Surrogate  would  make  an  order  directing 
such  notice  published  in  such  newspapers  as  he  migl;t  deem  neces- 
sary to  give  notice  to  said  creditors. 

IT  IS  ORDERED,  that  said  executors  insert  a  notice,  once  in 
each  week  for  six  months,  in  the  {New  York  Law  Journal)  and 
also  in  the  {New  York  Times)  requiring  all  persons  having  claims 
against  said  deceased  to  present  the  same,  with  the  vouchers  thereof, 
to  said  executors  at  a  place  to  be  specified  in  such  notice,  on  or 
before  a  day  therein  mentioned,  which  shall  'be  at  least  six  months 
from  the  day  of  the  first  publication  of  said  notice. 

{ROBERT  LUDLOW  FOWLER,) 

Surrogate. 
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FORM  ITo.  408 
Notice  to  Present  Claims 

In  pursuance  of  an  order  of  Hon.   (Robert  Ludlow  Fowler,) 
a  Surrogate  of  the  County  of  (New  Yorkj) 

NOTICE  is  hereby  given  to  all  persons  having  claims  against 
(Christian  Dohm,)  late  of  the  County  of  (New  York,)  deceased, 
to  present  the  same  with  vouchers  thereof  to  the  subscribed,  at 
their  place  of  transacting  business,  (No-.  99  Nassam  street,  in  the 
City  of  New  Yarh,)  on  or  before  the  (IMh)  day  of  (July)  next. 
Dated,  (New  York,)  the  (&th)  day  of  (January,  1916.) 

(ANTON  DOHM,) 
(CAROLINE  DOHM,) 

Executors. 
(ADOLPH  &  HENRY  BLOCH,) 

Attorneys  for  Executors, 
(No.  99  Nassau.)  Street, 

(New  York,)  N.  Y. 


ADMINISTRATION 


While  letters  will  be  granted  only  to  persons  entitled  to  share 
in  the  personal  property  who  are  competent  and  will  accept  the 
same,  any  person  interested  in  the  estate  may  apply  for  letters 
of  administration,  but  certain  person^  have  a  prior  right  over 
others.  Before  determining  by  whom-  the  application  should  be 
made  and  to  whom  citation  must  issue,  §  2588,  Code,  and  related 
sections  (2564,  2589,  2590,  2592,  2603  and  2606)  should  be 
consulted. 

If  intestate  was  a  subject  of  a  foreign  power,  the  possible  right 
of  a  consular  representative  of  that  power  to  intervene  must  be 
considered  and  it  mayjbe  necessary  to  cite  sudh  representative. 

The  exact  name  in  which  decedent  kept  bank  accounts,  safe 
deposit  boxes,  stock,  or  registered  bonds,  should  be  -ascertained 
before  application  is  made  so  that  the  letters  when  issued  may 
describe  the  decedent  so  as  to  identify  him  with  the  person  own- 
ing the  bank  accounts,  securities  or  safe  deposit  box. 

If  decedent  left  a  safe  deposit  box,  it  is  advisable  to  obtain 
an  order  to  open  the  box  to  search  for  a  will  before  applying  for 
letters.     (See  Forms  405-6,  p.  832  et  seq.) 

The  following  forms  are  based  upon  the  assumption  that  all 
questions  as  to  who  should  make  the  application,  what  persons 
interested  must  be  described  in  the  petition  and  to  whom  citation 
should  issue,  have  been  accurately  determined  according  to  the 
facts  of  the  case.  As  to  contents  of  petition,  generally,  see 
p.  807,  and  §  2521,  Code. 

Printed  forms  are  furnished  by  the  Surrogates'  Courts  in  many 
of  the  counties,  which  are  not  uniform.  The  convenience  of  the 
practitioner  and  the  court  is  often  served  by  the  following  of  such 
forms  as  an  indication  of  local  requirements  or  custom.  In  New 
York  County  the  petition,  oath  and  designation  of  the  Clerk  are 
usually  combined  in  one  paper.  In  Kings  County  and  most  of 
the  other  counties,  the  oath  accompanies  the  petition,  but  the 
designation  and  other  papers  are  separate. 

[836] 
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Outline  of  Procedure 


Outline  of  Procedure 


1.  Ascertain  that  decedent  left  no  will. 

If  you  have  reason  to  believe  there  may  be  a  will  in 
decedent's  safe  deposit  box,  procure  order  from  Surro- 
gate for  opening  of  box  in  presence  of  representative  of 
State  Comptroller  and  filing  of  will  by  safe  deposit 
company  in  Surrogate's  Court.  (See  Forms  405-6, 
p.  832  et  seq.) 

2.  Determine  who  is  entitled  to  letters  and  who,  if  any  one,  has 

prior  or  equal  right.  If  intestate  was  a  subject  of  a 
foreign  power  at  the  time  of  his  death,  notice  to  the  Consul 
or  Consular  representative  of  such  foreign  power  may  be 
necessary. 

3.  Draw  petition  for  letters, 

Oath  of  administrator. 

Designation  of  clerk  as  person  on  whom  process  may  be 

served  (§  2565,  Code), 
Renunciations,  if  any, 
Citation,  if  needed. 

4.  If  citation  necessary,  draw  order  that  citation  to  show  cause 

issue  to  persons  entitled  to  notice. 

5.  Draw  citation  addressed  to  all  persons  having  prior  or  equal 

right  and  have  not  renounced. 

6.  File  petition  for  letters,  renunciations,  designation  of  clerk, 

petition  and  order  for  service  by  publication,  and  have 
citation  signed  by  clerk.     (§  2590,  Code.) 

7.  ITote  in  diary,  return  day  of  citation. 

8.  Serve  citation  upon  parties  who  have  not  renounced   and 

where  possible,  obtain  admission  of  service  duly  acknowl- 
edged, and  proceed  with  service  of  citation  by  mail  and 
publication,  if  necessary. 

9.  File  citation  with  complete  proof  of  service,  including  afii-  _ 

davit  of  publication,  if  needed,  and  any  additional 
renunciations  that  have  been  obtained. 

In  New  York  County  all  papers  must  be  filed  not  later 
than  1  p.  M.  on  the  day  preceding  the  return  day. 

10.  Decision  granting  letters. 

11.  Draw  decree  granting  letters. 

12.  Submit  decree  (giving  notice  of  settlement,  if  required). 
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13.  Decree  signed. 

14.  Arrange  with  surety  company  for  bond  or  draw  bond,  see 

note,  p.  840. 

16.  File  bond  and  administrators'  oath. 

17.  If  no  citation  issues, 

Arrange  with  surety  company  for  bond,  or  draw  bond 
(see  note,  p.  840),  and  arrange  to  have  sureties  attend 
before  clerk  to  execute  same. 

19.  Letters  issued. 

20.  Obtain  original  letters  and  a  sufficient  number  of  certiiieates 

that  letters  have  been  granted. 

21.  Apply  for  order  to  advertise  for  creditors.     (§  2677,  Code.) 

In  New  York  County  the  order  is  mad©  by  the  Surrogate. 

22.  Obtain  order  to  advertise  for  creditors.     (§  2677,  Code.) 

23.  Publish  advertisement  for  creditors  in  papers  designated  in 

order,  once  a  week  for  six  months.     (§  2677,  Code.) 

24.  Enter  in  diary : .  Last  day  to  present  elaims. 

25.  Obtain  affidavit  of  publication  of  notice  to  present  claims. 


FORM  No.  409 
Petition  for  Letters  of  Administration 


SUEROGATES'  COURT, 
County  of  (New  York. ) 


In  the  Matter 
of  the 
Application  for  Letters  of  Administra- 
tion on  the  Goods,  Chattels  and  Credits 
of  (JENNIE  BIGLOW,)  Deceased. 


Petition. 


To  the  Surrogates'  Court  of  the  County  of  (New  York:) 

The   petition   of    (Helen  Meadows,)    residing  at    (682   Park 

avenue.  Borough   of  Manhattan,   City   of  New   York,)    in   the 

County  of  (New  York,)  respectfully  shows: 

That  (Jennie  Biglow,)  the  above-named  decedent,  was  at  the 

time  of  (her)  death  a  resident  of  (440  We^t  End  avenue.  City 

of  New  York,)  in  the  County  of  (New  York,)  and  died  at  (440 
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West  End  avernce.  Borough  of  ManhaitoM,  City  of  New  York,) 
on  the  (13th)  day  of  (February,  1914.) 

That  your  petitioner  is  of  full  age  and  is  the  (sister)  of  the 
deceased. 

That  your  petitioner  has  made  diligent  search  and  inquiry  for 
a  will  of  said  deceased  and  has  not  found  any  such  will,  nor  has 
your  petitioner  obtained  any  information  concerning  any  such 
will. 

That  a  search  of  the  records  of  this  court  shows  that  no  appli- 
cation has  ever  'been  made  thereto  for  letters  of  administration 
upon  the  estate  of  said  deceased,  or  for  the  probate  of  a  will  of 
said  deceased  or  for  letters  testamentary  thereupon,  and  your 
petitioner  is  informed  and  verily  believes  that  no  ^ch  application 
has  ever  been  made  to  the  Surrogate's  Court  of  any  other  county 
of  this  State. 

That  the  said  deceased  died  possessed  of  certain  personal  prop- 
erty in  the  County  of  (New  York,)  State  of  New  York,  and  that 
the  value  of  all  the  personal  property,  wherever  situated,  of  which 
the  deceased  died  possessed,  does  not  exceed  the  sum  of  (one 
thousand  ($1,000))  dollars. 

That  the  estimated  value  of  the  real  property  in  this  State,  of 
which  said  decedent  died  seized,  is  (about  five  thousand 
($5,000))   dollars.* 

That  said  deceased  left  surviving  (wo  husband,)  and  the  follow- 
ing only  next  of  kin  and  heirs-at-law,  whose  names,  degrees  of 
relationship,  post-office  addresses  and  ages  are  as  follows : 


Name 

Relationship 

Post  office  Address 

Age 

{682  Park  avenue) 

{84  West  91st  street) 

iM6  yrs.) 

{Margaret  Meadows) 

iB9  yrs.) 

That  there  are  no  other  persons  than  those  mentioned  interested 
in  this  proceeding. 

That  all  of  the  above-named  persons  are  of  sound  mind;  and 
all  are  of  full  age. 

*  In  case  a  cause  of  action  exists  in  favor  of  the  administrator  by  special 
provisions  of  lavir,  then  the  follovring  should  be  inserted:  — "that  a  cause  of 
action  exists  granted  to  the  administrator  of  the  decedent  by  special  provision 
of  law,  the  probable  amount  to  be  recovered  in  which  cannot  be  ascertained 
and  that  it  is  impracticable  to  give  a  bond  sufficient  to  cover  the  probable 
amount  to  be  recovered  in  said  action." 
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That  said  deceased  was  in  lier  lifetime  a  citizen  of  the  United 
States. 

YOUK  PETITIONER  THEREFORE  PRATS  that  a  cita- 
tion issue  herein  to  all  persons  entitled  thereto  citing  them  to  show 
cause  why  a  decree  should  not  bemade  awarding  letters  of  admin- 
istration to  your  petitioner,  [or  such  other  person  or  persons  hav- 
ing a  prior  right  as  may  be  entitled  thereto.] 
Dated,  {New  Yorh,  June  2?,,  1916.) 

{HELEN  MEADOWS,) 
Petitioner. 
Verification 

County  of,  {New  Yorh,)  ss. : 

{HELEN  MEADOWS,)  the  above-named  petitioner,  being 
duly  sworn,  doth  depose  and  say,  that  (s)he  has  read  the  fore- 
going petition  subscribed  by and  knows  the  contents 

thereof,  and  that  the  same  is  true  to  {her)  own  knowledge,  except 
as  to  the  matters  therein  stated  to  be  alleged  on  information  and 
belief,  and  as  to  those  matters  (s)he  believe  it  to  "be  true. 

{HELEN  MEADOWS.) 
Subscribed  and  sworn  this    1 
(28^70  day  of  {June,  1916.)  J 
{JOHN  DOE,) 

Notary  Public, 
{N.  Y.)  Co., 
No.  (124.) 

*  Oath  of  Administeatoe 
County  of  (New  Yorh,)  ss. : 

I,  {HELEN  MEADOWS,)  do  solemnly  swear  and  declare 
that  (7)  will  well,  honestly  and  faithfully  discharge  the  duties 
of  administra(ina;)  of  the  goods,  chattels  and  credits  of  {Jennie 
Biglow,)  deceased,  according  to  law. 

{HELEN  MEADOWS.) 
Sworn  before  me  this        \ 
{2Uh)  day  of  {June,  1916.)  J 

{JOHN  DOE,) 

Notary  Public, 

{N.  Y.)  Co.,     -■ 
No.  (124.) 

*  As  to  bond  required  see  §  2591,  C.  C.  P.  If  not  executed  by  Surety  Com- 
pany, execution  on  official  forms  is  usually  required. 
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Designation  op  the  Cleek  of  the  Sueeogates'  Couet  as  a 
Peeson  on  Whom  See  vice  of  Peocess  Mat  be  Made 

I,   {HELEN  MEADOWS,)  the  petitioner  herein  for  letters 

of  administration  on  the  goods,  chattels  and  credits  of  {Jennie 

Biglow,)  deceased,  a  resident  of  {New  York  City,)  do  hereby 

designate  the  Clerk  of  the  Surrogates'  Court  and  his  successor  in 

office  as  a  person  on  whom  service  of  any  process  issuing  from  the 

Surrogates'  Court  of  the  County  of  New  York  may  be  made  in 

like  manner  and  with  like  effect  as  if  it  were  served  personally 

upon  me,  whenever  I  cannot  be  found  and  served  within  the  State 

of  'Sew  York  after  due  diligence  used.     I  reside  at  No.    (682 

Park  avenue.  Borough  of  Manhattan,  New  York  City. ) 

{HELEN  MEADOWS.) 

STATE  OF  NEW  YOKK,  1 

f  ss. ' 
County  of  {New  York) ,      I     " 

On  this  {28th)  day  of  {June,  1916,)  before  me  personally 
came  {Helen  Meadows,)  to  me  known  to  be  the  individual  de- 
scribed in  and  who  executed  the  foregoing  instrument,  and  she 
acknowledged  to  me  that  she  executed  the  same. 

{JOHN  DOE,) 
Notary  Public, 
{N.  Y.)  Co., 
No.  {124:.) 

FORM  No.  410 

Petition  for  Letters  of  Administration 

SURROGATES'  COURT, 
County  of  {New  York.) 

In  the  Matter 
of  the 
Application  for  Letters  of  Administra- 
tion on  the  Goods,  Chattels  and  Credits 
of  {JOSEPH  A.  OTJNN,  also  krmun 
as  JOSEPH  OUNN,)  Deceased. 


To  the  Surrogates'  Court  of  the  County  of  {New  York) : 

The  petition  of  {Rudolph  Lanton,)  residing  at  (971  First 
avenue.  Borough  of  Manhattan,  City  of  New  York,)  in  the 
County  of  {New  York,)  respectfully  shows: 
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That  {Joseph  Gwmh,)  the  above-named  decedent,  was  at  the 
time  of  (his)  death  a  resident  of  (900  Second  avenue,  Borough 
of  Manhattan;  New  York  City,)  in  the  County  of  (New  York,) 
and  died  at  (302  East  53d  street.  Borough  of  Manhattan,  City  of 
New  York,)  on  the  (30^^)  day  of  (April,  1916.) 

That  your  petitioner  is  of  full  age  and  is  the  (committee  of 
the  property  of  Sam,uel  Gunn,  0.  son)  of  the  deceased. 

That  your  petitioner  has  made  diligent  seai-ch  and  inquiry  for 
a  will  of  said  deceased  and  has  not  found,  any  such  will,  nor  has 
your  petitioner  obtained  any  information  concerning  any  such 
will. 

That  a  search  of  the  records  of  this  court  shows  that  no  appli- 
cation has  ever  been  made  thereto  for  letters  of  administration 
upon  the  estate  of  said  deceased,  or  for  the  probate  of  a  will  of 
said  deceased  or  for  letters  testamentary  thereupon,  and  your  peti- 
tioner is  informed  and  verily  believes  that  no  such  application 
has  ever  been  made  to  the  Surrogate's  Court  of  any  other  county 
of  this  State. 

That  the  said  deceased  died  possessed  of  certain  personal  prop- 
erty in  the  County  and  State  of  New  York,  and  that  the  value  of 
all  the  personal  property,  wherever  situated,  of  which  the  deceased 
died  possessed,  does  not  exceed  the  sum  of  (two  hundred  and  fifty 
($250))  dollars. 

That  the  estimated  value  of  the  real  property  in  this  State,  of 
which  said  decedent  died  seized,  is  (no)  dollars. 

That  said  deceased  left  surviving  (a  widow)  who  resides 
at  (302  East  53^  street.  Borough  of  MamJiattwn,  City  of  New 
York,)  and  the  following  only  next  of  kin  and  heirs-at-law,  whose 
names,  degrees  of  relationship,  post-office  addresses  and  ages  are 
as  follows: 


Name^ 

Relatitmship 

Poat-Offixe  Address 

Age 

(.Widow) 

(302  East  BSrd  street,  Borough  of  Mali- 
hattan;  City  of  New  York) 

(Manhattan  State  Hospital  for  the  In- 
sane,   Ward's  Island,    New    York 
City,,  whose   renunciation    is   fUed 

(Son) 

(60) 

(Daughter) 

(Son) 

(25) 

(23) 

(SOB  East  BSrd  street.  Borough  of  Man- 
hattan, City  of  New  York) 

(19) 

That  there  are  no  other  persons  than  those  mentioned  interested 
in  this  proceeding. 
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That  all  of  the  above-named  persons  are  of  sound  mind ;  and  all 
of  full  age  except  (Samuel  Oimn,  who  was  adjudicated  incompe- 
tent and  duly  committed  to  the  Manhattan  State  Hospital  for  the 
Insane  and  of  whom  Rudolph  Lanton,  the  petitioner  herein,  has 
heretofore  heen  appointed  com,mittee  of  the  property  of  said  incom- 
petent hy  an  order  of  the  Supreme  court,  dated  and  entered  in  the 
office  of  the  Clerk  of  the  County  of  New  York  on  May  15,  1900,) 
and- 

{Bayard  Ounn,  an  infant  aver  14,  who  resides  with  his  mother 
Catherine  Ounn  at  302  East  5Sd  street.  Borough  of  Manhattan, 
City  of  New  York,  of  whom  no  testamentary  or  general  guardian 
has  heen  appointed.) 

That  said  deceased  was  in  (his)  lifetime  a  citizen  of  the  United 
States. 

YOUK  PETITIONER  THEREFOEE  PEAYS,  that  a 
citation  issue  herein  to  all  persons  entitled  thereto  citing  them  to 
show  cause  why  a  decree  should  not  ^be  made  awarding  letters  of 
administration  to  your  petitioner. 

Dated,  (New  York,  May  6,  1916.) 

(RUDOLPH  LANTON,) 

Petitioner. 

[Verification;  *  Oath  of  Administrator;  Designation  of  Clerk. J 


FORM  No.  411 

Fetitiau  for  Limited  Letters  of  Administration 

SURROGATES'  COURT, 
County  of  (New  York.) 

In  the  Matter 
of  the 
Application  for  Letters  of  Administra- 
tion on  the  Goods,  Chattels  and  Credits 
of  (Domenico  Donati,  also  known  as 
Dominic  Donati,)  Deceased. 

To  the  Surrogates'  Court  of  the  County  of  (New  York)  : 

The  petition  of  (Luigi  Donati)  of  (316  East  110th  street. 
Borough  of  Manhattan,  City  of  New  York,)  in  the  County  of 
(New  York,)  respectfully  shows: 

*  As  to  bond  see  §  2591,  C.  C.  P. 
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That  {Domenico  Donati,  also  known  as  Dominic  Donati,)  the 
abov€^■llame(i  decedent,  was  at  the  time  of  {his)  death  a  resident 
of  (316  East  llQth  street.  Borough  of  Mairihaitan,  City  of  New 
York,)  in  the  County  of  {New  York,)  and  died  at  {Fordham 
Hospital,  City  of  New  York,)  on  the  (17^^)  day  of  {July,  1916.) 

That  your  petitioner  is  of  full  age  and  is  the  {brother)  of  the 
deceased. 

That  your  petitioner  has  made  diligent  search  and  inquiry  for 
a  will  of  said  deceased  and  has  not  found  any  such  will,  nor  has 
your  petitioner  obtained  any  information  concerning  any  such 
will. 

That  a  search  of  the  records  of  this  court  shows  that  no  applica- 
tion has  ever  been  made  thereto  for  letters  of  administration  upon 
the  estate  of  said  deceased,  or  for  the  probate  of  a  will  of  said 
deceased  or  for  letters  testamentary  thereupon,  and  your  peti- 
tioner is  informed  and  verily  believes  that  no  such  application 
has  ever  been  made  to  the  Surrogate's  Court  of  any  other  county 
of  this  State. 

That  the  said  deceased  died  possessed  of  no  personal  property 
in  the  County  of  {New  York)  and  .State  of  New  York,  and  that 
the  value  of  all  the  personal  property,  wherever  situated,  of  which 
the  deceased  died  possessed,  does  not  exceed  the  sum  of  (wo) 
dollars. 

That  the  estimated  value  of  the  real  property  in  this  State,  of 
which  said  decedent  died  seized,  is  (wo)  dollars. 

That  a  right  of  action  exists  granted  to  the  administrator  of 
the  decedent  by  special  provision  of  law,  the  probable  amount  to 
be  recovered  in  which  cannot  be  ascertained  and  that  it  is  imprac- 
ticable to  give  a  bond-  sufBcient  to  cover  the  probable  amount  to 
be  recovered  in  said  action. 

That  said*  deceased  left  surviving  {no  widow,)  and  the  follow- 
ing only  next  of  kin  and  heirs-at-law,  whose  names,  degrees  of 
relationship,  post-office  addresses  and  ages  are  as  follows : 


Name 

Kelationsbip 

Post-Office  Address 

Age    * 

(Father) 

(Brother) 

(Brother) 

( Naples,  Italy) 

{Buffalo,  N.  Y) 

(40) 

Isie    East    110th   street,    Borough   of 
Manhattan,  N.  Y.  city) 

(S«) 

That  there  are  no  other  persons  than  those  mentioned  interested 
in  this  proceeding  {except  the  Consid-Oeneral  of  the  Kingdom  of. 
Italy  at  the  City  of  New  York.) 
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That  all  of  the  above^-named  persons  are  of  sound  mind;  and 
all  are  of  full  age. 

That  said  deceased  was  in  his  lifetime  a  (subject  of  the  King- 
dom of  Italy.) 

YOUR  PETITIOITER  THEREFORE  PRAYS  that  a  cita- 
tion to  show  cause  issue  to  all  persons  having  the  right  to  show 
cause  why  a  decree  should  not  be  made  awarding  limited  letters 
of  administration  to  your  petitioner. 

Dated,  (New  Yorlc,  August  15,  1916.) 

(LUIOI  DONATI,) 

Petitioner. 
[Verification;  *  Oath  of  Administrator;  Designation  of  Clerk.] 


FORM  No.  412 
Renunciation 
SURROGATES'  COURT, 

County  of  (New  York.) 

In  the  Matter 
of  the 
Application  for  Letters   of  Administra- 
tion on  the  Estate  of   (JOSEPH  A. 
GUNN,    also    known    as    JOSEPH 
OUNN,)  Deceased. 

I,  (CATHERINE  GUNN,  residing  at  302  East  ^U  street. 
Borough  of  Manhattan,  City  of  New  York,)  in  the  County  of 
(New  York,  widow)  of  (Joseph  A.  Gunn,  also  known  as  Joseph 
Gunn,)  deceased,  do  hereby  renounce  all  right  to  letters  of  admin- 
istration on  the  estate  of  said  deceased. 

(CATHERINE  GUNN.) 

STATE  OF  ISTEW  YORK,  \^^  . 

County  of  (New  York) ,      )     " 

On  this  (6th)  day  of  (May,  1916,)  before  me  came  (Catherine 
Gurm,)  to  me  known  to  be  the  individual  described  in  and  who 
executed  the  within  renunciation,  and  acknowledged  that   (she) 

executed  the  same. 

(ROLAND  REED,) 

Notary  Public, 
(N.  Y.)  Co.,  No.  (76.) 

*As  to  bond  see  §  2592,  C.  C.  P. 
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POEM  No.  413 

Designation  of  the  Clerk  of  the  Surrogates'  Court,  as  a  Person  on 
Whom  Service  of  Process  may  be  Made 

(KINGS)   COUNTY  SURROGATE'S  COURT. 


In  the  Matter  » 

of  the 
Petition  of  (CHARLES  FEN  TON)  for 
Letters  of  Administration  of  the 
Goods,  Chattels  and  Credits  Which 
Were  of  (FANNIE  FENTON,) 
Deceased. 


I,  (CHARLES  FENTON,)  about  to  be  appointed  the  ad- 
ministrat (or)  in  this  proceeding,  residing  at  (No.  24  Beverly 
road.  Borough  of  Brooklyn,  City  of  New  York,)  do  hereby 
designate  the  Clerk  of  the  Surrogate's  Court  of  the  County  of 
(Kings,)  and  his  successor  in  office  as  a  person  on  whom  serv- 
ice of  any  process  issuing  from  said  court  in  this  proceeding  or 
in  any  other  proceeding  which  shall  affect  the  estate  of  the 
said  (Fannie  Fenton,)  deceased,  may  be  made  in  like  manner 
and  with  like  effect  as  if  it  were  served  personally  upon  me,  when- 
ever I  cannot  be  found  and  served  within  the  State  of  New  York 
after  due  diligence  used.  « 

(CHARLES  FENTON.) 

STATE  OF  NEW  YORK,  ]      . 
County  of  (Kings,)  j    " 

On  this  (5th)  day  of  (September,  1916,)  before  me  personally 
came  (Charles  Fenton,)  to  me  known  and  known  to  me  to  be  the 
individual  described  in  and  who  executed  the  foregoing  instru- 
ment and  he  acknowledged  to  me  that  he  executed  the  same. 

(DAISY  DARLING,) 

Notary  Public, 
(Kings)  County. 
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Order  That  Citation  Issue 


FORM  No.  414 

Order  that  Citation  Issue — ^Administration 

At  a  Surrogate's  Court,  held  in  and  for  the  County  of 
{New  York,)  at  (the  Hall  of  Records,  Borotigh  of 
Manhaitan,,  City  of  New  York,)  on  the  (22cZ)  day  of 
{January,  1916.) 
Present  : 

Hon.  {ROBERT  LUDLOW  FOWLER,) 

Surrogate. 

In  the  Matter 
of  the 
Application  for  Letters  of  Administra- 
tion on  the  Goods,  Chattels  and  Credits 
of  {MICHAEL  GANNON,) 

Deceased. 


On  reading  and  filing  the  petition  of  (Mary  Gairmon,)  the  peti- 
tioner herein,  praying  that  a  citation  to  show  cause  issue,  directed 
to  {Charles  Gannon  and  Anna  Gannon,)  to  show  cause  why  let- 
ters of  administration  on  the  goods,  chattels  and  credits  of  the 
said  {Michael  Gannon,)  deceased,  should  not  issue  to  {her,)  and 
that  a  decree  of  the  said  Surrogates'  Court  of  the  County  of 
{New  York)  issue  appointing  the  petitioner  -administratrix  of 
the  goods,  chattels  and  credits  of  the  said  deceased,  and  by  which 
petition  it  appears  that  the  said  {Charles  Gannon  and  Anna  Gan- 
non) are  parties  in  interest. 

jSTOW,  on  motion  of  {Henry  Turner,)  attorney  for  the  peti- 
tioner herein,  it  is 

OEDERED,  that  a  citation  to  show  cause  be  issued,  directed 
to  {Charles  Gannon  and  Anna  Gannon,)  to  show  cause  why  letters 
of  administration  on  the  goods,  chattels  and  credits  of  the  said 
deceased  should  not  be  issiied  to  the  petitioner,  and  that  a  decree 
of  the  said  Surrogates'  Court  of  the  County  of  {New  York)  issue 
appointing  the  petitioner  administratrix  of  the  goods,  chattels  and 
credits  of  the  said  deceased. 

{ROBERT  LUDLOW  FOWLER,) 

Surrogate. 
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TOUU  No.  415 

Citation 

The  People  of  the  State  of  New  York  by  the  Grace  of  God  Free 
and  Independent: 

To  (Henry  Salve,  Albert  Moss,  William  Lang  and  George 
Rose,)  send  greeting: 

Upon  the  petition  of  {Mary  Salve,)  who  resides  at  {No.  20 
West  %Zd  street.  Borough  of  Manhattan,  City  and)  State  of  New 
York,  you  and  each  of  you  are  hereby  cited  to  show  cause  before 
the  Surrogates'  Court  of  {New  York)  County,  held  at  the  {Hall 
of  Records  in  the)  County  of  {Neur  York)  on  the  {20th)  day  of 
{September,  1916,)  at  half-past  ten  o'clock  in  the  forenoon  of 
that  day,  why  a  decree  should  not  be  made  awarding  letters  of 
administration  of  the  goods,  chattels  and  credits  which  were  of 
{Robert  Salve,)  late  of  {No.  20  West  93d)  street,  {Borough  of 
Manhattan,  City,  County)  and  State  of  New  York,  deceased; 

IN  TESTIMONY  WHEREOF,  we  have  caused  the  seal 
of  the  Surrogates'  Court  of  the  said  County  of  {New 
York)  to  be  hereunto  affixed. 
Witness,  Hon.   {Robert  Ludlow  Fowler,)  a  Surrogate  of 
our  said  County,  at  the  County  of  {New  York,)  the 
[l.  S.J  {first)  day  of  {September,)  in  the  year  of  our  Lord 

one  thousand  nine  hundred  and  {sixteen.) 
{DANIEL  J.  DOWDNEY,) 

Clerk  of  the  Surrogates'  Court. 

[Affidavit  of  Service.] 
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Making  Limited  Letters  Complete 


FORM  No.  416 
Petition  to  Have  Limited  Letters  Made  Full  and  Complete 

[Court  and  Title  of  Proceeding.] 

To  the  Surrogate  Court, County. 

Yow  Petitioner  respectfully  shows  to  the  court 

First:  'That  limited  letters  of  administration  upon  tlie  goods, 

chattels  and  credits  of deceased,  who  at  the 

time  of  his  death  resided  at ,  were  duly 

issued  to  your  Petitioner  by  the  Surrogate  of  the  County  of 

,  on  the day  of , 

191.  . .  .,  with  power  to  prosecute  only  and  not  with  power  to 
collect  and  compromise. 

Second:  That  the  above  named  decedent  came  to  his  death  as 
the  result  of  injuries  sustained  by  him 

[State  facts  showing  cause  of  death  through  negligence.] 
and  that  your  Petitioner,  as  Administrator  commenced  an  action 

in  the ■.  .Court  against , 

as  defendant,  to  recover  damages  causing  the  death  of  the  above 
named  decedent  through  negligence. 

Third:  That  said  action  is  now  at  issue  and  negotiations  have 
been  conducted  through  the  attorney  for  the  defendant  in  said 
action  .and  the  attorney  for  your  Petitioner  for  a  compromise  and 
settlement,  and  said  negotiations  have  resulted  in  final  offer  made 

on  behalf  of ,  defendant,  for  the  payment 

of  the  sum  of Dollars,  to  be 

in  fuU  settlement  and  discharge  of  said  claim  and  cost  of  action. 

Fourth:  That  your  Petitioner  is  familiar  with  the  facts  and 
circumstances  connected  with  the  accident  which  resulted  in 
decedent's  death,  and  with  the  investigation  which  has  been  made 
by  his  attorney  with  respect  thereto  and  has  been  fully  advised  by 
his  attorney  as  to  the  progress  of  the  negotiations  for  a  settlement, 
and  your  Petitioner  verily  believes  that  it  would  be  to  the  best 
interests  of  the  next  of  kin  left  by  said  decedent  to  accept  said 
offer  of  settlement  and  compromise  for  the  reason  that 

[State  facts  showing  why  compromise  should  be  accepted.] 

WHEREFORE,  your  Petitioner  prays  that  said  limited  letters 
of  Administration  heretofore  granted  to  your  Petitioner  should  be 
made  full  and  complete  and  that  the  proposed  compromise  and 
settlement  be  approved  and  authorized  by  this  Court. 

(Verification.) 
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FORM  No.  417 
Decree  Making  Limited  IietteFS  of  Administration  Full  and  Complete 

At  Chambers  of  the  Surrogates'  Court,  held  in  and  for 
the  County  of  {New  York,)  at  the  {Hall  of  Records) 
in  the  County  of  {New  York)  on  the  (Is^)  day  of 
{September,)  in  the  year«  nineteen  hundred  and 
{sixteen. ) 

Peesent : 

Hon.  {ROBERT  LUDLOW  FOWLER,) 

Surrogate. 

In  the  Matter 
of  the 
Application  for   Letters  of  Administra- 
tion on  the  Goods,  Chattels  and  Credits 
of  {HENRY  JAMES,)  Deceased. 


On  reading  and  filing  the  petition  of  {John  James,)  duly  veri- 
fied the  {25th)  day  of  {AugvM,  1916,)  and  the  afiidavit  of 
{Eugene  Lamib,)  his  attorney,  duly  verified  the  (26i/i)  day  of 
{August,  1916,)  hereto  annexed,  and  it  appearing  thei'eby  that 
application  is  made  for  an  order  making  the  limited  letters  of 
administration  heretofore  granted  to  the  petitioner  herein,  full 
and  complete  and  authorizing  him  to  compromise  the  cause  of 
action  referred  to  in  said  petition ; 

JSTOW,  on  motion  of  (^Eugene  Lamb,)  attorney  for  said  peti- 
tioner, it  is 

OKDEBED,  ADJUDGED  AND  DECREED,  that  upon  giv- 
ing the  bond  and  the  removal  of  the  restrictions  as  hereinafter 
provided  for,  on  the  limited  letters  of  administration  upon  the 
goods,  chattels  and  credits  of  {Henry  James,)  deceased,  hereto- 
fore granted  to  the  said  {John  Jam^s,)  petitioner  herein,  on  the 
{10th)  day  of  {June,  1916,)  with  power  to  prosecute  only  and 
not  with  power  to  collect  or  compromise,  be  and  the  same  hereby 
are  made  full  and  complete  upon  his  executing  a  bond,  according 
to  law  with  sufficient  sureties,  in  the  penal  sum  of  {seventeen 
hundred)  dollars  ($1,700.00;)  and  it  is  further 

OEDERED,  ADJUDGED  AND  DECREED,  that  said  ad- 
ministrator be  and  he  hereby  is  authorized  and  empowered  to 
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compound,  compromise  and  settle  the  claim  and  catise  of  action 
against  (Solomon  Beiss)  for  personal]  injuries  resulting  in  the 
death  of  the  decedent,  referred  to  in  the  annexed  petition  and 
affidavit,  for  the  sum  of  (seventeen*  himdred-  dollars)  ($1,Y00.00), 
and  upon  receipt  of  said  sum,  to > execute,,  acknowledge  and  deliver 
a  release  and  discharge  thereof. 

(ROBERT  LUDLOW  FOWLER,) 

Surrogate. 


FORM  No.  41S 
Petition  for  Letters  of  Administration  With  Will  Annexed 

SUKEOGATES'  COUET, 

(New  York)   County. 


In  the  Matter  of  Administration,  with 
the  Will  Annexed,  of  the  Goods,,  Chat- 
tels and  Credits  left  Unadministered 
of 

(HELEN  PAGE,) 

Deceased. 

To  the  Surrogates'  Court  of  the  County  of  (New  York:) 

The  Petition  of  (Jeanette  Evans,)  named  in  the  will  as 
("  Jeane  Evans",)  respectfully  shows: 

That  your  petitioner  is  a  resident  of  (Van  Nest,  Westchester 
County,)  in  the  State  of  IS^ew  York,  and  is  one  of  the  residuary 
legatees  named  in  the  Last  Will  and  Testament  of  (Helen  Page,) 
deceased;  that  said  (Helen  Page,)  deceased,  departed  this  life 
at  ISTo.  (589  Madison  Avenue,)  Borough  of  (MwnJiattan,  City, 
County  and)  State  of  New  York,  on  the  (10th)  day  of  (Octoher, 
1915,)  leaving  a  Last  Will  and  "Testament  (amd  Codicil  thereto,) 
in  and  by  which  she  appointed  (Frank  Woolsey,)  of  (the  City 
of  Paterson,  State  of  New  Jersey,)  as  Executor  thereof  in  the 
place  and  stead  of  (James  Thomas,)  deceased;  that  the  said 
Last  Will  and  Testament  was  duly  admitted  to  probate  by  (Rohert 
Ludlow  Fowler,  one  of)  the  Surrogates  of  the  County  of  (New 
York,)  on  the  (19th)  day  of  (February,  1916.) 
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And  your  petitioner  further  shows  that  the  said  {Framh 
Woolsey,)  the  Executor  named  in  said  Will  (^and  Codicil  thereto,) 
filed  a  renunciation  of  Letters  Testamentary  with  this  Court, 
verified  the  (24i/i)  day  of  {October,  1915,)  leaving  certain  prop- 
erty and  assets  of  the  said  Testatrix  unadministered ;  that  your 
petitioner  has  to  the  best  of  her  ability  estimated  and  ascertained 
the  value  of  the  personal  estate  of  which  the  said  Testatrix  died 
possessed  and  of  the  real  estate  so  possessed  and  of  the  proceeds 
thereof  which  may  come  to  the  hands  of  an  administrator  by 
reason  of  the  provisions  of  said  Last  Will  and  Tes'tament,  and 
that  the  same  will  not  exceed  the  sum  of  {Ninety  Thousand 
($90,000))  Dollars,  according  to  the  best  of  your  petiitoner's 
information  and  belief. 

That  the  residuary  legatees  named  in  said  will  are  as  follows : 

{Jeanette  Evans,)  named  in  the  Will  as  {"  Jeane  Evans",) 
your  Petitioner  and  {niece)  of  decedent,  residing  at  {Van  Nest, 
New  York;) 

{Hazel  Wood,  niece)  of  decedent,  residing  at  {No.  589  Madison 
Avenue,  Borough  of  Manhattan,  City,  County  and  State  of  New 
Yorhj) 

{Ellen  N.  Tepley,)  variously  name  in  the  Will  as  {"  Nellie  N. 
Tepley"  and  "Ellen  N.  Tepley")  grand-niece,  residing  at  No. 
1520  Washington  Avenue,  Borough  of  Bronx,  City,  County  and 
State  of  New  YorJcj) 

{Charles  Page  Seymour,  grand-nephew,  residing  at  No.  1520 
Washington  Avenue,  Borough  of  Bronx,  City,  County  and  State 
of  New  York;) 

{That  the  said  Ellen  N.  Tepley  and  Charles  Page  Seymour 
are  also  two  of  the  life  tenants  under  said  Will.) 

That  your  petitioner  has  been  informed  and  verily  believes 
that  said  deceased  left  her  surviving: 

{Ira  T.  Wood,  brother,  residing  at  No.  589  Madison  Avenue, 
Borough  of  Manhattan,  City,  County  and  State  of  New  York;) 

{Ellen  N.  Tepley,  variously  named  in  the  Will  as  "  Nellie  N. 
Tepley "  and  "  Ellen  N.  Tepley,"  grand-niece,  residing  at  No. 
1520  Washington  Avenue,  Borough  of  Bronx,  City,  County  and 
State  of  Neiu  York;) 

{Charles  Page  Seymowr,  grand-nephew,  residing  at  No.  1520 
Washington  Avenue,  Borough  of  Bronx,  City,  County  and  State 
of  New  York;)   only  next  of  kin;  that  the  said  deceased  was 
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a  citizen  of  the  United  (States  and  was  at  or  immediately  previous 
to  lier  death  a  resident  of  the  County  of  {New  Yorh.) 

Your  petitioner,  therefore,  prays  that  a  citation  to  show  cause 
be  issued,  directed  to  (Ellen  N.  Tepley,  Charles  Page  Seymour 
and  Hazel  Wood,)  to  show  cause  why  Letters  of  Administration 
with  the  Will  annexed,  of  the  goods,  chattels  and  credits  of  the 
said  deceased  should  not  be  issued  to  your  petitioner,  and  that  a 
decree  of  said  Surrogates'  Court  of  the  County  of  (New  York) 
issue,  appointing  your  petitioner  Administratrix  with  the  Will 
annexed  of  the  goods,  chattels  and  credits  of  said  deceased. 

(JEANETTE  EVANS,) 

Petitioner. 
STATE  OF  NEW  YORK,  1 
County  of  (Bronx,)  J 

(JEANETTE  EVANS,)  the  above-named  Petitioner,  being 
duly  sworn,  deposes  and  says :  That  she  has  read  the  foregoing 
Petition  subscribed  by  her  and  knows  the  contents  thereof,  and 
that  the  same  is  true  to  her  own  knowledge,  except  as  to  the 
matters  therein  stated  to  be  alleged  on  information  and  belief, 
and  that  as  to  those  matters  she  believes  it  to  be  true. 

(JEANETTE  EVANS.) 
Subscribed  and  sworn  this         1 
(21st)  day  of  (Fehraary,  1916.)  J 
(HARRY  ROSS,) 

Notary  Public, 

(Bronx)  County.  No.  (8.) 

STATE  OF  NEW  YOEK,  1  ^^  . 
Coimty  of   (Bronx,)  [ 

*  I,  (JEANETTE  EVANS,)  do  solemnly  swear  and  declare, 
that  I  will  well,  honestly,  and  faithfully  discharge  the  duties  of 
administratrix  with  the  will  annexed,  of  the  goods,  chattels  and 
credits  of  (HELEN  PAGE,)  deceased,  according  to  law. 

(JEANETTE  EVANS.) 
Sworn  to  before  me  this       \ 
(21st)  day  of  (February,  1916.)] 

(HARRY  ROSS,) 

Notary  Public,  (Bronx)  County.    No.  (8.) 

*  As  to  bond  see  §§  2591,  2605,  C.  €.  P. 
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FORM  No.  419 
Decree  Granting  Letters  of  Administration  With  Will  Annexed 

At  Chambers  of  the  Surrogates'  Court,  held  in  and  for 
the  County  of  {New  York,)  at  the  {Hall  of.  Records) 
in  the  County  of  {New  York)  on  the  {IMJi)  day  of 
{March,  1916.) 
Peesewt  : 

Hon.  {ROBERT  LUDLOW  FOWLER,) 

Surrogate. 

In   the   Matter   of   the  Application   for 
Letters    of   Administration,    with   the 
Will  Annexed,  of  the  Goods,  Chattels  , 
and  Credits  of  ' 

{HELEN  PAGE,) 

Deceased. 


On  reading  and  filing  the  petition  of  {Jecmette  Evans,)  veri- 
fied the  {21st)  day  of  {Fehnutry,  1916,)  the  order  herein  that 
citation  issue,  the  citation  requiring  all  persons  entitled  to  notice 
of  this  proceeding  to  be  and  appear  before  {one  of)  the  Surro- 
gates of  the  County  of  {New  York)  on  the  {11th)  day  of  {March, 
1916,)  to  show  cause  why  the  petition  of  said  {Jeanette  Evans) 
for  the  administration  of  letters  c.  t.  a.,  should  not  be  granted 
upon  the  Last  Will  and  Testament  of  {Helen  Page,)  deceased, 
admitted  to  probate  by  Lion.  {Robert  Lvdlow  Fowler,  one  of) 
the  Surrogates  of  the  County  of  {New  York,)  by  decree  dated 
the  (19^/i.)  day  of  {Fehnutry,  1916,)  said  citation  bearing  date 
the  {2Qth)  day  of  {February,  1916,)  with  due  proof  of  service 
thereof  on  {Ellen  N.  Tepley,  Charles  Page  Seymwwr,  and  Hazel 
Wood,)  verified  the  (10^)  day  of  {March,  1916,)  the  affidavits 
of  {Ira  T.  Wood)  verified  the  {10th)  day  of  {Majxh,  1916,) 
and  of  {Bernard  Bixby,)  verified  the  {11th)  day  of  {March, 
1916,)  thereto  annexed,  and  the  renunciation  of  {Hazel  Wood;) 
and  the  petitioner,  {Jeanette  Evans,)  having  appeared  on  the 
return  day  of  said  citation  by  {Dolby  &  Benton,)  her  attorneys, 
and  {Hazel  Wood  hy  her  attorneys,  Dolhy  &  Benton,  and  Ellen 
N.  Tepley  and  Charles  Page  Seymour')  having  appeared  by  their 
attorneys,    {Greene  and  Mayer;)   and  that  matter  having  been 
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referred  to  me;  and  after  hearing  (Bernard  Bixhy,)  of  counsel 
in  support  of  the  motion,  and  {Henry  Mayer,)  of  counsel  on 
behalf  of  {Ellen  N.  Tepley  and  Charles  Page  Seymour,)  in 
opposition  thereto; 

NOW,  on  motion  of  {Dolby  v.  Benton,)  attorneys  for  the  peti- 
tioner, it  is 

OEDEEED,  ADJUDGED  AND  DECEEED,  that  the  peti- 
tion of  {Jeanette  Evans)  praying  that  a  decree  appointing  her 
Administratrix  with  the  Will  annexed  of  the  goods,  chattels  and 
credits  of  {Helen  Page,)  deceased,  be  granted;  and  it  is  further 

OEDEEED,  ADJUDGED  AND  DECEEED,  that  letters  of 
administration  with  the  Will  annexed  of  the  goods,  chattels  and 
credits  of  said  {Helen  Page,)  deceased,  issue  to  the  said  {Jeanette 
Evans,  of  Van  Nest,  Westchester  County,  New  York,)  and 
{American  Trust  Company  of  No.  19  Broadway,  Borough  of  Man- 
hattan, City,  County  and  State  of  New  York;)  and  it  is  further 

OEDEEED,  ADJUDGED  AND  DECEEED,  that  letters  of 
administration  with  the  Will  annexed,  etc.,  issue  to  the  said 
{Jeanette  Evans,)  upon  her  filing  a  bond  in  the  sum  of  One 
Hundred  Thousand  ($100,000)  Dollars  and  to  {American  Trust 
Company,)  without  its  filing  any  bond. 

{ROBERT  LUDLOW  FOWLER,) 

Surrogate. 


FORM  No.  420 
Oath  of  Administrator  With  Will  Annexed  by  Corporation 

SUEEOGATES'  COUET, 
{New  York)   County. 


In  the  Matter   of   the   Application   for 
Letters    of    Administration,    with    the 
Will  Annexed,  of  the  Goods,  Chattels 
and  Credits  left  Unadministered  of 
{HELEN  PAGE,) 

Deceased. 


{AMERICAN  TRUST  COMPANY,)  of  (19  Broadway,  Bor- 
ough of  Manhattan,  City,  County  and)  State  of  New  York,  does 
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hereby  consent  to  act  as  (Administrator  with  the  Will  annexed 
of  the  goods,)  chattels  and  credits  {left  unadrmmstered  of  Helen 
Page,)  late  of  {Na.  589  Madison  Avenue,  Borough  of  Manhattan, 
City,  County)  and  State  of  New  York,  and  agree  that  it  will  well, 
faithfully  and  honestly  discharge  the  duties  of  Administrator 
c.  t.  a.  of  the  said  Last  Will  and  Testament. 

{AMERICAN  TRUST  COMPANY,) 

By  {Saanuel  A.  Watson,) 

{  Vice-President. ) 
Attest : 

{Amos  Whitney,) 

{Ass't  Secretary.) 
(Corp.  Seal.) 

STATE  OF  JJ'EW  YOEK,'\^ 
County  of  {New  Yorh) ,      J     • ' 

On  this  {18th)  day  of  {March,  1916,)  before  me  personally 
came  {Samuel  A.  Watson,)  to  me  known,  who,  being  by  me  duly 
sworn,  did  depose  and  say:  That  he  resides  in  the  Borough  of 
{Manhattan,  City,  County  and  State  of  New  York;)  that  he  is 
{Vice-President  of  American  Trust  Company,)  the  corporation 
described  in  and  which  executed  the  within  instrument;  that  he 
knows  the  seal  of  said  corporation;  that  the  seal  affixed  to  said 
instrument  is  such  corporate  seal ;  that  it  was  so  affixed  by  order 
of  the  Board  of  Directors  of  the  said  corporation,  and  that  he 
signed  his  name  thereto  by  like  order. 

{HENRY  REDFIELD,) 

I^otary  Public, 

{New  York)  County. 
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FORM  Wo.  4l21 
Order  that  Citation  Issue 

At  a  Surrogates'  Court,  held  in  and  for  the  County  of 
{New  York,)  at  the  (Hall  of  Records,)  Borough  of 
(Manhattan,)   City  of  (New  York,)  on  the  (22nd) 
day  of  (February,  1916.) 
Peesbnt  : 

Hon.   (ROBERT  LUDLOW  FOWLER,) 

Surrogate. 

In  the  Matter  of  the  Application  for 
Letters  of  Administration,  with  the 
Will  Annexed,  of  the  Goods,  Chattels 
and  Credits  left  TJnadministered  of 

(HELEN  PAGE,) 

Deceased. 


On  reading  and  filing  the  petition  of  (Jeanette  Evans,)  the 
Petitioner  herein,  praying  that  a  citation  to  show  cause  issue, 
directed  to  (Ellen  N.  Tepley,  Charles  Page  Seymour  and  Hazel 
Wood,)  to  show  cause  why  Letters  of  Administration  with  the 
Will  annexed  of  the  goods,  chattels  and  credits  of  the  said  (Helen 
Page,)  deceased,  should  not  be  issued  to  her,  and  that  a  decree 
of  said  Surrogates'  Court,  of  the  County  of  (New  York,)  issue 
appointing  the  petitioner  Administratrix  with  the  Will  annexed 
of  the  goods,  chattels  and  credits  of  the  said  deceased,  and  by 
which  petition  it  appears  that  the  said  (Ellen  N.  Tepley,  Charles 
Page  Seymour  and  Hazel  Wood)  are  parties  in  interest, 

'SOW,  on  motion  of  (Dolby  &  Benton,)  attorneys  for  the 
petitioner  herein,  it  is 

OEDEEED,  that  a  citation  to  show  cause  be  issued,  directed 
to  (Ellen  N.  Tepley,  Charles  Page  Seymour  and  Hazel  Wood) 
to  show  cause  why  Letters  of  Administration  with  the  Will 
annexed  of  the  goods,  chattels  and  credits  of  the  said  deceased, 
should  not  be  issued  to  the  petitioner,  and  that  a  decree  of  the 
said  Surrogates'  Court  of  the  County  of  (New  York,)  issue 
appointing  the  petitioner  Administratrix  with  the  Will  annexed 
of  the  goods,  chattels  and  credits  of  the  said  deceased. 

(ROBERT  LUDLOW  FOWLER,) 

Surrogate. 
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FORM  No.  422 
Citation — Administration  c.  t.  a. 

THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK,  BY  THE 
GRACE  OF  GOD,  FREE  AND  INDEPENDENT, 

To  (Ellen  N.  Tepley,  Charles  Page  Seymour  and  Hazel  Wood,) 
send  Greeting: 

Upon  the  petition  of  {Jeanette  Evans,)  who  resides  at  {Van 
Nest,  Westchester  County,)  State  of  New  York; 

You  and  each  of  you  are  hereby  cited  to  show  cause  before  our 
Surrogate  of  the  County  of  (A'ew  York,)  at  the  Surrogates' 
Court  of  said  County,  held  at  the  (Hall  of  Records)  in  the 
County  of  (New  York)  on  the  (11^^)  day  of  (March,  1916,) 
at  (half  past  ten)  o'clock  in  the  forenoon  of  that  day,  why  the 
Petition  of  the  said  (Jeanette  Evans)  for  the  issuance  of  Letters 
of  Administration  c.  t.  a.,  should  not  be  granted  upon  the  Last 
Will  and  Testament  of  (Helen  Page,)  deceased,  admitted  to 
probate  by  (one  of)  the  Surrogates  of  the  County  of  (New 
York)  on  the  (19th)  day  of  (February,  1916.) 

IN  TESTIMONY  AVHEREOF,  We  have  caused  the 
Seal  of  the  Surrogates'  Court  of  the  said  County  of 
(New  York)  to  be  hereunto  affixed. 

Witness,  Honorable  (ROBERT  LUDLOW  FOWLER,) 

a  Surrogate  of  our  said  County,  at  the  County  of 

[l.  S.J      (New  York,)  the  (26th)  day  of  (February)  in  the 

year  of  our  Lord  one  thousand  nine  hundred  and 

(sixteen.) 

(DANIEL  J.  DOWDNEY,) 

Clerk  of  the  Surrogates'  Court. 


GENERAL  GUARDIAN 


The  best  interests  of  the  infant  will  be  the  Court's  guide  as  to 
who  shall  be  appointed  guardian.     (92  Misc.  89.) 

Property  acquired  should  be  taken  in  the  name  of  the  ward. 
See  generally  93  Misc.  299. 

The  application  must  be  made : 

If  infant  over  14  years,  by  infant. 

If  infant  under  14  years,  by  any  one  on  its  behalf. 

As  to  contents  of  petition,  see  §  2646,  Code. 

As  to  who  should  be  cited,  see  §  2647,  Code;  56  Misc.  417. 

In  several  counties  forms  for  appointment  of  general  guardians 
are  provided  by  the  Surrogate's  Court.  These  are  not  uniform 
in  style  or  grouping  of  papers.  In  ISTew  York  County,  the  peti- 
tion, oath  of  guardian,  designation  of  the  Clerk  as  a  person  upon 
whom  service  may  be  made,  and  any  waivers  of  citations  are 
usually  combined  in  one  paper.  In  Kings  and  Bronx  Counties 
the  petition  and  oath  are  combined,  and  the  designation  of  the 
Clerk  and  waivers  are  separate  papers.  The  convenience  of  both 
practitioner  and  the  Court  is  served  by  making  use  of  such  forms 
as  an  indication  of  local  requirements  and  customs. 

The  following  forms  are  to  be  adapted  to  local  rules  and 
requirements : 


FORM  No.  423 
Petition  for  Letters  of  Guardianship  —  Infant  Under  14 

SURROGATES'  COURT, 

County  of  {New  York.) 

In  the  Matter  of  the  Application  for  the 

Appointment  of  a   General  Guardian 

of  the  Person  and  Estate  of 
(SAMUEL  THORN,) 
An  Infant  under  Fourteen  years  of  age. 

To  the  Surrogates'  Court  of  the  County  of  (New  Yorh:) 

THE  PETITIOlSr  of  (Bernard  Thorn,)  of  the  County  of 
(New  York,)  and  residing  at  (No.  638  West  160th  Street,  Bor- 
ough of  Manhattan,  New  York  City,)  respectfully  showeth: 

That  your  Petitioner  is  (the  father)  of  (Samuel  Thorn,)  an 
Infant.  [S59] 
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That  said  Infant  is  a  resident  of  the  County  of  {New  York,) 
and  is  under  fourteen  years  of  age,  and  was  (seven)  years  of 
age  on  the  (14:ih)  day  of  (October)  last  past,  having  been  born 
on  the  (14:th)  day  of  (October,  1907,)  and  resides  with  (peti- 
tioner) at  (638  West  160th  Street,  Borough  of  Manhattan,  New 
York  City.) 

That  (Bernard  Thorn,)  the  Father  of  said  Infant,  is  living, 
and  resides  at  (638  West  IQQth  Street,  Borough  of  Manhattan, 
New  York  City.) 

That  (Julia  Thorn,)  the  Mother  of  said  Infant,  is  (not  living, 
having  died  at  the  City  of  New  York,  on  the  14:th  day  of  Decenv- 
ber,  1914.) 

That  the  names  and  post-office  addresses  of  the  nearest  next- 
of-kin  of  full  age  residing  in  the  County  of  (New  York.)  so  far 
as  they  can  be  ascertained  with  due  diligence,  are  as  follows : 


Name 

Relationship 

Post-Office  Address 

Bernard  Thorn 

Father 

638  West  160th  Street,  Borough  of  Manhattan, 
New  York  City. 

That  there  are  no  other  persons  than  those  above  mentioned 
interested  in  this  proceeding. 

That  said  Infant  is  entitled  to  certain  property  and  estate,  and 
that  to  protect  and  preserve  the  legal  rights  of  said  Infant  it  is 
necessary  that  some  proper  person  should  be  duly  appointed  the 
guardian  of  (his)  person  and  estate.  Said  Infant  has  now  no 
General  or  Testamentary  Guardian  appointed  by  will  or  deed, 
or  an  acting  Guardian  in  socage  or  a  Guardian  of  the  Person 
appointed  pursuant  to  Section  86  of  the  Domestic  Relations  Law, 
to  the  knowledge  or  belief  of  your  petitioner. 

That  the  estimated  value  of  the  personal  property  to  which 
the  Infant  is  or  will  be  entitled  is  (Two  Thousand  ($2,000)) 
dollars ;  that  the  annual  income  from  all  other  personal  property 
to  which  the  Infant  is  or_  will  be  entitled  is  (Five  Hundred 
($500))  Dollars;  and  that  the  annual  rents  of  the  real  estate  to 
which  the  Infant  is  or  will  be  entitled  to,  do  not  exceed  the  sum 
of  (One  Thousand  ($1,000))  Dollars,  or  thereabouts. 

WHEEEFOEE  YOUR  PETITIONER  PRAYS:  That  a 
decree  issue  appointing  (Bernard  Thorn,)  the  Guardian  of  the 
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person  and  estate  of  said  Infant  during  (his)  infancy.    And  your 
Petitioner  will  ever  pray. 
Dated,  (New  York,  2nd)  day  of  {March,  1915.) 

(BERNARD  THORN,) 

Petitioner, 
STATE  OF  NEW  YORK,  "l 

rSS    ' 

County  of  (New  York,)      j 

(BERNARD  THORN,)  the  foregoing  named  Petitioner, 
being  duly  sworn,  doth  depose  and  say,  that  (he)  has  read-  the 
foregoing  Petition  subscribed  by  (him)  and  knows  the  contents 
thereof,  and  that  the  same  is  true  to  (his)  own  knowledge,  except 
as  to  the  matters  therein  stated  to  be  alleged  on.  information  and 
belief,  and  as  to  those  matters  (he)  believes  it  to  be  true. 

(BERNARD  THORN,) 

Subscribed  and  sworn  to  before  me  this 
(2nd)   day  of   (March,  1915.) 
(MARION  DEMP8Y,) 
Notary  Public, 

(New  York)  County. 

STATE  OF  NEW  YOEK,  \ 

rSS    ' 

County  of  (New  York,)      j 

I,  (BERNARD  THORN,)  do  solemnly  swear,  and  declare  that 
(/)  will  well,  honestly  and  faithfully  discharge  the  duties  of 
Guardian  of  the  person  and  estate  of  (Samuel  Thorn,)  Infant, 
according  to  law. 

(BERNARD  THORN.) 

Sworn  to  before  me  this       I 
(2nd)  day  of  (March,  1915.)  J 

(MARION  DEMP8Y,) 
Notary  Public, 

(New  York)  County. 

I,  (BERNARD  THORN,)  the  proposed  Guardian,  named 
herein  of  the  person  and  estate  of  (Samuel  Thorn,)  an  Infant, 
do  hereby  designate  the  Clerk  of  the  Surrogates'  Court  of  the 
County  of  (New  York,)  and  his  successors  in  office,  as  a  person 
on  whom  service  of  any  process  issuing  from  the  Surrogates' 
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Court  of  the  County  of  {New  York)  may  be  made,  in  like 
manner  and  with  like  effect  as  if  it  were  served  personally  upon 
me,  whenever  I  cannot  be  found  and  served  within  the  State  of 
New  York  after  due  diligence  used.  I  am  a  resident  of  No. 
(638  West  IQQth  Street,  Borough  of  Manhattan,  New  York 
City.) 

{BERNARD  THORN.) 
STATE  OF  NEW  YOEK, ) 

rSS    ' 

County  of  {New  York,)     J 

On  this  (2m?)  day  of  {March,  1916,)  before  me  personally 
came  {Bernard  Thorn,)  tcf  me  known  to  be  the  individual 
described  in-  and  who  executed  the  foregoing  instrument,  and 
{he)  duly  acknowledged  to  me  that  he  executed  the  same. 

{MARION  DEMP8Y,) 
Notary  Public, 

{New  York)  County. 


FOEM  No.  424 
Petition  for  Appointment  of  General  Guardian  —  Infant  Over  14 

SUEEOGATES'  COUET, 

County  of  {New  York.) 


In  the  Matter  of  the  Application  for  the 

Appointment  of  a  General  Guardian 

of  the  Person,  and  Estate  of 

{REBECCA  GREEN,) 
An  Infant  Over  Fourteen  Years  of  Age. 

To  the  Surrogates'  Court  of  the  County  of  {New  York:) 

THE  PETITION  of  {Rehecca  Green,)  residing  at  {No.  1415 

Madison  Avenue,  in  the  Bordwgh  of  Manhattan,  City  and)  State 

of  New  York,  respectfully-  showeth : 

That  your  Petitioner  is  a  resident  of  the  County  of  {New 

Y'ork,)  an  Infant  over  fourteen  years  of  age  and  was  born  on  the 

{27th)  day  of  {June,  1895,)  and  resides  with  {Mathilda  Green. 

her  Mother,)  at  (1415  Madison  Avenue,  Borough  of  Manhattan, 

New  York  City.) 

That    {Benjamin   Green,)    your  Petitioner's  Father,   is    {not 
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living,  having  died  at  the  City  of  New  York  on  the  1st  day  of 
January,  1915.) 

That  (Mathilda  Oreen,)  your  Petitioner's  Mother,  is  living, 
and  resides  at  (1415  Madison  Avenue,  Borough  of  Manhattan, 
New  York  City.) 

That  the  names  and  post-office  addresses  of  the  nearest  next-of- 
kin  of  full  age  residing  in  the  County  of  (New  York,)  so  far  as 
they  can  be  ascertained  with  due  diligence,  are  as  follows : 


Name 

Relationship 

Post-Offioe  Address 

(Mathilda  Green) 

(Mother) 

(1415  Madison  Avenue,  Borough  of  Manhattan, 

New  York  City.) 
(14iB  Madison  Avenue,  Borough  of  Manhattan, 

New  York  City.) 

(.Margaret  L.  Green) 

(Sister) 

That  there  are  no  other  persons  than  those  above  mentioned 
interested  in  this  proceeding. 

That  your  Petitioner  is  entitled  to  certain  property  and  estate, 
and  that  to  protect  and  preserve  the  legal  rights  of  your  Peti- 
tioner it  is  necessary  that  some  proper  person  should  be  duly 
appointed  the  guardian  of  (her)  person  and  estate.  Your 
Petitioner  has  now  no  General  or  Testamentary  Guardian  ap- 
pointed by  will  or  deed,  or  an  acting  Guardian  in  socage  or  a 
Guardian  of  the  Person  appointed  pursuant  to  Section  86  of  the 
Domestic  Relations  Law,  to  the  knowledge  or.  "belief  of  your 
Petitioner. 

That  the  estimated  value  of  the  personal  property  to  which  the 
Infant  is  or  will  be  entitled  is  (Five  Thousand  ($5,000)) 
Dollars ;  that  the  annual  income  from  all  other  personal  property, 
the  principal  of  which  will  not  come  to  the  hands  of  the  Guardian 
to  which  the  Infant  is  or  will  be  entitled-  is  (Three  Hvhdred 
($300))  Dollars;  and  that  the  annual  rents  of  the  real  estate  to 
which  the  Infant  is  or  will  be  entitled  to,  do  not  exceed  the  sum 
of  (Five  Hundred  ($500))  Dollars,  or  thereabouts. 

WHEREFORE  YOUR  PETITIONER  PRAYS:  That  a 
decree  issue  appointing  (her  sister,  Margaret  L.  Green,,)  residing 
at  (1415  Madison  Avenue,  Borough  of  Manhattan,  New  York 
City,)  General  Guardian  of  (her)  person  and  estate.  And  your 
Petitioner  will  ever  pray. 

Dated,  ISTew  York,  (12th)  day  of  (March,  1916.) 

(REBECCA  GREEN,) 
28  Petitioner. 
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STATE  OF  NEW  YOEK,    ^^ 

County  of  {New  York,) 

{REBECCA  GREEN,)  the  foregoing  named  Petitioner,  being 
duly  sworn,  doth  depose  and  say,  that  {she)  has  read  the  fore- 
going Petition  subscribed  by  {her)  and  knows  the  contents 
thereof,  and  that  the  same  is  true  to  {her)  own  knowledge,  except 
as  to  the  matters  therein  stated  to  be  alleged  on  information  and 
belief,  and  as  to  those  matters  {she)  believes  it  to  be  true. 

{REBECCA  GREEN.) 

Subscribed  and  sworn  to  before  me  this  | 
{12th)  day  of  {March,  1916.)  J 

{JOHN  DRAKE,) 

Notary  Public, 

{New  Yorh)  County. 

STATE  OF  NEW  YOEK,  1      . 

•County  of  {New  York,)      j 

{MATHILDA  GREEN,)  being  duly  sworn,  doth  depose  and 
say  that  {she)  is  the  {mother)  of  the  petitioner  herein;  that  she 
has  read  the  statements  contained  in  the  foregoing  petition  as  to 
the  estimated  value  of  the  estate  of  said  infant,  and  verily  believes 
the  same  to  be  true. 

{MATHILDA   GREEN.) 


} 


Sworn  to  before  me  this 
{12th)  day  of  {March,  1916.) 

{JOHN  DRAKE,) 

Notary  Public, 

{New  York)  County. 

STATE  OF  NEW  YOEK, 

County  of  {New  York,) 

I,  {MARGARET  L.  GREEN,)  do  depose  and  say  that  I  am 
a  resident  of  {No.  1415  .Madison  avenue,  in  the  Borough  of  Man- 
hattan, in  the  City  and)  State  of  New  York;  that  I  am  over 
twenty-one  years  of  age,  and  that  I  will  well,  faithfully  and 


General  Guardian 


Petition  —  Infant   Over   14 


honestly  discharge  the  duties  of  guardian  of  the  person  and  estate 
of  (Rebecca  Oreen-,)  infant,  according  to  law. 

{MARGABET  L.  GREEN.) 
Sworn  to  before  me  this 
{12th)  day  of  (March,  1916.). 

(JOHN  DRAKE,) 

Notary  Public, 

(New  York)  County. 


The  undersigned  the  nearest  next  of  kin  of  full 

age 

Name 

<  Relationship 

{Mathilda  Green) .              

(Mother) 

of  the  above  named  infant  do  hereby  waive  the  issue  and  service  of 
a  citation  herein  and  do  hereby  consent  and  pray  that  (MargoA-et 
L.  Green)  be  appointed  the  general  guardian  of  the  person  and 
estate  of  said  infant. 

(MATHILDA  GREEN.) 

STATE  OF  IS^EW  YOEK, 


County  of  (New  York,) 

On  this  (12th)  day  of  (March,  1916,)  -before  me  came 
(Mathilda  Green,)  to  me  known  to  be  the  individual  described  in 
and  who  executed  the  foregoing  waiver  and  consent  and  acknowl- 
edged that  (she)  executed  the  same. 

(JOHN  DEAEE,) 

Notary  Public, 

(New  York)  County. 

I,  (MARGARET  L.  GREEN,)  the  proposed  Guardian  named 
herein  of  the  person  and  estate  of  (Rebecca  Green,)  infant,  do 
hereby  designate  the  Clerk  of  the  Surrogates'  Court  of  the  County 
of  (New  York,)  and  his  successor  in  office,  as  a  person  on  whom 
service  of  any  process  issuing  from  the  Surrogates'  Court  of  the 
County  of  (New  York)  may  be  made,  in  like  manner  and  with 
like  effect  as  if  it  were  served  personally  upon  me,  whenever  I 
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cannot  be  found  and  served  within  the  State  of  New  York  after 
due  diligence  used.  I  am  a  resident  of  (No.  1415  Madison 
Avenue,  Borough  of  Mmhattan,  City  of  New  York.) 

(MARGARET  L.  GREEN.) 
STATE  OF  NEW  YOKK,  1 

rSS    ' 

County  of  (New  Yorh,)      ] 

On  this  (l'2,th)  day  of  (March,  1916,)  hefore  me  personally 
came  (Margaret  L.  Green,)  known  to  be  the  individual  described 
in  and  who  executed  the  foregoing  instrument,  and  (she)  duly 
acknowledged  to  me  that  (she)  executed  the  same. 

(JOHN  DRAKE,) 

Notary  Public, 

(New  York)  County. 


FORM  No.  425 
Petition  —  Infant  Under  14  Years  of  Age 
(KINGS)  COUNTY  SUEROGATE'S  OOUET. 

In  the  Matter 

of  the 

Petition  of  (MARIAN  REED)  for  the 
Appointment  of  a  General  Guardian 
of  the  Person  and  Property  of  (JANE 
BLAKE,)  Infant. 

To  the  Surrogate's  Court  of  the  County  of  (Kings:) 

The  petition  of  (MARIAN  REED)  alleges: 

That  your  petitioner  resides  at  (No.  3  East  50th  Street  in  the 
Borough  of  Manhattan,  City  of  New  York,)  in  the'  County  of 
(New  York,)  and  is  the  (maternal  grandmother)  of  (Jane 
Blake,)  an  infant  under  the  age  of  fourteen  years,  who  resides 
at  (810  Eighth  Avemie,  Borowgh  of  Brooklyn^  City  of  New 
York,)  in  the  County  of  (Kings,)  with  (her  father,)  and  that 
she  was  born  on  the  (27th)  day  of  (December,  1910.) 
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That  {Ferdinand  Blake,)  tlie  father  of  said  infant,  resides  at 
(810  Eighth  Avenue,  Borough  of  Brooklyn,  City  of  New  York.} 

That  (Alice  Reed  Benton,)  the  mother  of  said  infant,  resides 
at  (75  K  Street,  Washington,  D.  C,  [and  was  divorced  from 
said  Ferdinand  Blake  by  a  final  decree  of  divorce  granted  in  his 
fawor  by  the  Supreme  Court,  Kings  County,  and  entered  in  the 
office  of  the  Clerk  of  the  County  of  Kings  on  March  17,  1914,  and 
subsequently  married  Benjamin  Benton  in  Washington,  D.  C]) 

That  the  names  and  addresses  of  the  said  infant's  nearest  next- 
of-kin,  of  full  age,  residing  in  the  county,  are  as  follows : 

(Ferdinand  BlaJce,  her  father,  whose  waiver  and  consent  to  the 
appointment  of  petitioner  is  filed  herewith.) 

(Jonathan  Blake,  a  brother,  who  resides  at  80  Ham,ilton 
Avenue,  Borough  of  Brooklyn,  New  York  City.) 

(Thomas  Blake,  paternal  grandfather,  who  resides  at  the 
Crescent  Club,  Borough  of  Brooklyn,  New  York  City.) 

That  said  infant  is  entitled  to  certain  personal  property,  which 
does  not  exceed  the  sum  of  (five  thousand  ($5,000))  doUars,  and 
real  property,  the  annual  rentals  of  which  do  not  exceed  the  sum 
of  (one  thousand  ($1,000))  dollars,  as  your  petitioner  is  in- 
formed and  verily  believes. 

That  said  infant  has  not  had,  at  any  time,  a  guardian  appointed 
by  will  or  deed,  or  an  acting  guardian  in  socage,  or  a  guardian 
of  the  person  appointed  pursuant  to  section  86  of  the  Domestic 
Relations  Law. 

Tour  petitioner  therefore  prays  that  a  citation  to  show  cause 
issue  directed  to  all  persons  named  herein  who  have  a  prior  or 
equal  right  to  show  cause  why  a  decree  appointing  your  peti- 
tioner, who  resides  at  (No.  3  East  BOiJi  Street  in  the  Borough  of 
Manhattan,  City  of  New  York,)  the  general  guardian  of  the  per- 
son and  property  of  said  infant  during  minority,  should  not  be 
made. 

(MARIAN  REED,) 

Petitioner. 

Dated,  the  (15^^)  day  of  (September,  1916.) 


STATE  OF  NEW  YOKE, , 

'~ss. 


County  of  (New  York,)      J 
(MARIAN  REED,)  the  above-named  petitioner,  being  duly 
sworn,  says:     I  have  read  the  foregoing  petition,  and  the  same  is 
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true  to  my  own  knowledge,  except  as  to  matters  therein  stated 
to  be  alleged  on  information  and  belief,  and  as  to  those  matters 
I  believe  it  to  be  true. 

{MARIAN  REED.) 
Sworn  to  before  me  this 
(15^^)  day  of  (September,  1916.) 
(HAZEL  KIREE,) 

Notary  Public, 

(New  York)  County,  (No.  16.) 

STATE  OF  NEW  YORK,] 

>ss  ' 
Countj  oi  (New  York,)     J 

I,   (MARIAN  REED,)    do  hereby  consent  to  be  appointed 

general  guardian  of  the  person  and  property  of  the  above-named 

infant,  during  minority,  and  I  do  solemnly  swear  and  declare 

that  I  will  well,  faithfully  and  honestly  discharge  the  duties  of 

such  general  guardian  of  the  person  and  property  of  said  infant, 

according  to  law. 

^  (MARIAN  REED.) 

Sworn  to  before  me  this 

(15th)  day  of  (September,  1916.) 

(HAZEL  KIREE,) 

Notary  Public, 

(New  York)  County,  (No.  16.) 


FORM  No.  426 
Petition  for  Letters  of  Guardianship  —  Infant  Over  14 
(KINGS)  •COUNTY  SURROGATE'S  COURT. 

In  the  Matter 
of  the 
Petition  of  (MARTIN  MARSHALL,) 
Infant,  for  the  Appointment  of  a  Gen- 
eral Guardian  of   (His)    Person   and 
Property. 

To  the  Surrogate's  Court  of  the  County  of  (Kings:) 
The  petition  of  (MARTIN  MARSHALL)  alleges: 
That  your  petitioner  resides  at  (100  Munroe  Place,  Borough 

of  Brooklyn,  City  of  New  York,)  in  the  County  of  (Kings,)  with 
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{Joseph  Johnson^)  and  is  an  infant  over  the  age  of  fourteen 
years,  and  that  {he)  was  torn  on  the  {21st)  day  of  {September, 
1890.) 

That  {William-  Marshall,)  the  petitioner's  father,  resides  at 
{Chicago,  Illinois.) 

That  {Anita  Marshall,)  petitioner's  mother,  {is  dead). 

That  the  names  and  addresses  of  the  petitioner's  nearest  next- 
of-kin,  of  full  age,  residing  in  the  county,  are  as  follows:  {Claire 
Marshall  Maacwell,  his  sister,  who  resides  at  96  Union  Street, 
Borough  of  BrooTclyn,  City  of  New  York.) 

That  said  infant  is  entitled  to  certain  personal  property,  which 
does  not  exceed  the  sum  of  {ten  thoicsamd)  dollars,  and  real  prop- 
erty, the  annual  rentals  of  which  do  not  exceed  the  sum  of  {fifteen 
hundred)  dollars,  as  your  petitioner  is  informed  and  verily 
believes. 

That  said  infant  has  not  had,  at  any  time,  a  guardian  ap- 
pointed by  will  or  deed,  or  an  acting  guardian  in  socage,  or  a 
guardian  of  the  person  appointed  pursuant  to  section  86  of  the 
Domestic  Relations  Law. 

Your  petitioner  therefore  prays  for  a  decree  appointing  {Joseph 
Johnson,)  who  resides  at  (100  Munroe  Place,  Borough  of  Brook- 
lyn, City  of  New  York,)  the  general  guardian  of  {his)  person 
and  property  during  minority. 

{MARTIN  MARSHALL,) 

Petitioner. 

Dated,  the  {10th)  day  of  {June,  1915.) 

STATE  OF  NEW  Y0RK,1 
Gaantj  oi  {Kings,)  f 

{MARTIN  MARSHALL,)  the  above-named  petitioner,  being 

duly  sworn,  says:     I  have  read  the  foregoing  petition  and  the 

same  is  true  to  my  own  knowledge,  except  as  to  the  matters  therein 

stated  to  be  alleged  on  information  and  belief,  and  as  to  those 

matters  I  believe  it  to  be  true. 

{MARTIN  MARSHALL.) 

Sworn  to  before  me  this      ^ 
{Wth)  day  of  {June,  1916.)  j 

{FREDERIC  GILBERT,) 

Notary  Public, 

(Kings)  County, 
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STATE  OF  ISTEW  T0EK,1 
County  of  (Kings j)  j 

I,  (JOSEPH  JOHNSON,)  do  hereby  consent  to  be  appointed 
general  guardian  of  the  person  and  property  of  the  above-named 
infant,  during  minority,  and  I  do  solemnly  swear  and  declare 
that  I  will  well,  faithfully  and  honestly  discharge  the  duties  of 
such  general  guardian  of  the  person  and  property  of  said  infant, 
according  to  law. 

(JOSEPH  JOHNSON.) 

Sworn  to  before  me  this 
(lOih)  day  of  (Juirw,  1916.) 

(FREDERIC  GILBERT,) 

ISTotary  Public, 

(Kings)  County. 


FORM  No.  427 

Petition  for  letters  of  Guardianship  —  Infant  Over  14 

SUEROGATE'S  COURT, 
County  of  (Bronx.) 

In  the  Matter 
of  the 
Guardianship     of      (JAMES     SULLI- 
VAN,) an  Infant. 

To  the  Surrogate's  Court  of  the  County  of  (Bronx:) 

The  petition  of   (JAMES  SULLIVAN)    of  the  County  of 

(Bronx)  respectfully  showeth: 

That  your  petitioner  is  a  resident  of  the  County  of  (Bronx,) 

and  is  an  infant  over  fourteen  years  of  age,  and  was  (sixteen) 

years  of  age  on  the  (24:th)  day  of  (July)  last  past;  and  resides 

with  (his  parents)  at  (460  East  14:1st  Street,  Borough  of  Bronx, 

New  York  City.) 

That   (Darnel  Sullivan,)   your  petitioner's  father,   resides  at 

(460  E.  14:1st  Street,  Borough  of  Bronx,  City  of  New  York.) 


GjiXEEAL    GUAEDIAK  871 


Petition  —  Infant   Over   14 


That  (Nellie  SulUvcm,)  your  petitioner's  mother,  resides  at 
(460  East  l^lst  Street,  Borough  of  Bronx,  New  Yorh  City.) 

That  the  only  next  of' kin  or  relatives  of  full  age  of  said  infant 
residing  in  the  County  of  (Bronx)  are 

(Daniel  Sullivan,  father,  wha  resides  at  the.  address  stated 
above.) 

(Nellie  Sullivan,  mother,  who  resides  at  the  address  stated 
above.) 

That  there  are  no  other  persons  than  those  hereinbefore  men- 
tioned, interested  in  this  proceeding. 

That  your  petitioner  is  entitled  to  certain  property  and  estate, 
to  wit: 

1.  Moneys  due  or  payable , (none) 

2.  Other  personal  property  consisting  of   (a  legacy 

bequeathed  to  Mm.  by  the  will  af  his  grand- 
father) of  the  estimated  value  of ($500) 

3.  Annual  income  from  any  other  personal  property 

to  which  the  infant  is  or  will  be  entitled,  the 
principal  of  which  will  not  come  to  the  hands 
of  the  guardian   (none) 

4.  Annual  income  from  real  estate  to  which  the  in- 

fant ig  or  will  be  entitled (none) 


And  that  to  protect  and  preserve  the  legal  rights  of  your  peti- 
tioner, it  is  necessary  that  some  proper,  person  should  be  duly 
appointed  the  guardian  of  the  person  and  estate  of  your  peti- 
tioner, your  petitioner  having  never  had-  a  guardian  appointed 
by  will  or  deed,  or  an  acting  guardian  in  socage  or  a  guardian  of 
the  person  appointed  pursuant  to  section  86  of  the  Domestic  Kela- 
tions  Law  to  (his)  knowledge  or  belief. 

Your  petitioner  therefore  prays  that  a  decree  issue  appointing 
(his  father,  Daniel  Sullivan,)  residing  at  (460  East  141si  Street, 
Borough  of  Bronx,  New-  Yorh  City,)  such  guardian.     And  your 

petitioner  will  ever  pray. 

(JAMES  SULLIVAN,) 

Petitioner. 
Dated,  (New  Yorh,)  the  (16^^)  day  of  (August,  1916.) 
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STATE  OF  NEW  Y0EK,1   ^  . 

County  of  (Bronx ,)         J 

(DANIEL  SULLIVAN,)  residing  at  (460  East  Ulst  Street, 
Borough  of  Bronx,  City  of  New  York,)  being  duly  sworn,  doth 
depose  and  say,  that  he  has  read  the  foregoing  petition  and  is 
acquainted  with  the  property  and  estate  of  the  above-named 
infant,  and  that  the  same  consists  of  real  and  personal  estate, 
and  annual  income  from  any  other  personal  property  or  real 
estate,  to  which  the  infant  is  or  will  be  entitled,  as  above  set  forth. 

(DANIEL  SULLIVAN.) 
Sworn  this  (16th)  day  of 
(August,  1916,)  before  me. 

(WILLIAM  WOOD,) 

Notary  Public, 

(Bronx)  County. 

STATE  OF  NEW  Y0EK1   ^  . 
County  of  (Bronx,)  j 

(JAMES  SULLIVAN,)  the  petitioner  named  in  the  fore- 
going petition,  being  duly  sworn,  doth  depose  and  say  that  he 
has  read  the  foregoing  petition  subscribed  by  him  and  knows  the 
contents  thereof,  and  that  the  same  is  true  to  his  own  knowledge, 
except  as  to  the  matters  therein  stated  to  be  alleged  on  informa- 
tion and  belief,  and  as  to  those  matters  he  believes  it  to  be  true. 

(JAMES  SULLIVAN.) 

Subscribed  and  sworn  to  before  me 
this  (16th)  day  of  (August,  1916.)^ 
(WILLIAM  WOOD,) 

Notary  Public, 

(Bronx)  County. 

STATE  OF  NEW  YORK,] 

>SS»  ' 

County  oi  (Brons,)  J 

I,  (DANIEL  SULLIVAN,)  do  hereby  consent  to  become  such 

guardian  and  do  solemnly  swear  and  declare  that  I  will  well, 

^honestly  and  faithfully  discharge  the  duties  of  guardian  of  the 
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person  and  estate  of  (JAMES  SULLIVAN,)  an  infant,  accord- 
ing to  law. 

(DANIEL  SULLIVAN.) 
Sworn  to  before  me,  this 
(imh)  day  of  (August,  1916.) 

(WILLIAM  WOOD,) 

Notary  Public, 

(Bronx)  County. 


FORM  No.  428 

Designation  of  Clerk 

SUEEOGATE'S  COUKT, 
County  of  (Bronx.) 

In  the  Matter 
of  the 
Application  for  Letters  of  Guardianship 
of  the  Person  and  Estate  of  (JAMES 
SULLIVAN,)  an  Infant. 

I,  (DANIEL  SULLIVAN,)  about  to  be  appointed  guardian 
of  (JAMES  SULLIVAN,)  an  infant,  do  hereby  designate  the 
Clerk  of  the  Surrogate's  Court  of  the  County  of  (Bro-nx,)  and  his 
successor  in  office,  as  a  person  on  whom  service  of  any  process 
issuing  from  the  Surrogate's  Court  of  the  County  of  (Bronx) 
may  be  made,  in  like  manner  and  with  like  effect  as  if  it  were 
served  personally  upon  me,  whenever  I  caimot  be  found  and 
served  within  the  State  of  New  York  after  due  diligence  used. 
I  am  a  resident  of  JSTo.  (460  East  141s^  Street,  Borough  of  Bronx, 
City  of  New  York.) 

STATE  OF  NEW  YOEK,  1   ^  . 
County  of  (Bronx. )  J    " 

On  this  (Wth)  day  of  (August,  1916,)  before  me  personally 
came  (Daniel  Sullivan,)  to  me  known  to  be  the  individual  de- 
scribed in  and  who  executed  the  foregoing  instrument,  and  (he) 
acknowledged  to  me  that  (he)  executed  the  same. 

(WILLIAM  WOOD,) 

Notary  Public, 
(Bronx)  County. 
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FORM  No.  4i29 
Waiver  of  Citation  —  Guardianship 


SUREOGATE'S  COURT, 
County  of  (Bronx.) 


In  the  Matter 
of  the 
Application  for  Letters  of  Guardianship 
of  the  Person  and  Estate  of  (JAMES 
SULLIVAN,)  Infant. 

The  undersigned,  (NELLIE  SULLIVAN,  mother)  of  the 
infant  above  named,  does  hereby  consent  and  pray  that 
(Daniel  Sullivan)  be  appointed  the  guardian  of  the  person  and 
estate  of  said  infant  and  does  hereby  waive  the  issue  and  service 
of  a  citation  herein. 

(NELLIE  SULLIVAN.) 


'  \ss. 


STATE  OF  NEW  YORK 
County  of  (Bronx,) 

On  this  (15th)  day  of  (August,  1916,)  before  me  came  (Nellie 
Sullivan,)  to  me  known  to  be  the  individual  described  in  and  who 
executed  the  foregoing  waiver  and  consent  and  acknowledged  that 
(she)  executed  the  same. 

(WILLIAM  WOOD,) 

Notary  Public, 
(Bronx)  County. 
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FORH  No.  430 
Decree  Appointing  General  Guardian  —  Infant  Over  14 

At  a  Surrogate's  Court  held  in  and  for  the  County  of 
(Kings,)  on  the  {15th)  day  of  {June,)  in  the  year 
(1916.) 
Pkbseht  : 

Hon.  {HERBERT  T.  KETCHAM,) 

Surrogate. 


In  the  Matter 
of  the 
Petition  of  {MARTIN  MARSHALL,) 
Infant  for  the  Appointment  of  a  Gen- 
eral Guardian  of   {His)    Person  and 
Property. 

On  reading  and  filing  the  petition  of  said  infant  praying  for 
the  appointment  of  (Joseph  Johnson)  the  general  guardian  of 
{his)  person  and  property  during  minority. 

And  on  filing  the  bond  required  by  law  in  the  premises,  which 
*  said  bond  has  been  duly  approved, 

IT  IS  DECREED,  that  said  {Joseph  Johnson)  be  and  he 
hereby  is  appointed  general  guardian  of  the  person  and  property 
of  said  infant,  to  serve  until  said  infant  shall  atta;in  the  age  of 
twenty-one  years,  or  a  successor  to  said  general  guardian  shall 
be  appointed  and  that  letters  of  guardianship  issue,  on  filing  the 
oath  required  by  law. 

{HERBERT  T.  KETCHAM,) 

Surrogate. 


*As  to  how  much  bond  required  see  Code,  §§  2650,  2651,  €.  C.  P.  If  bond  is 
not  furnished  by  a  Surety  Company,  execution  of  bond  on  official  forms  is 
usually  required. 


ALLOWANCE  FOR  INFANT 


No  expenditure  should  be  made  out  of  the  principal  or  income 
of  an  infant's  estate  for  his  maintenance  or  education  unless 
allowed  by  an  order  of  the  Surrogate.  The  requirements  of  the 
various  Surrogates'  Courts  differ  widely  in  this  respect. 

The  practice  of  the  Kings  County  Surrogate's  Court,  stated  in 
Rule  XXV  of  that  court,  is  perhaps  the  most  strict.  The  follow- 
ing forms  are  based  on  the  Kings  County  practice  as  the  most 
likely  to  meet  the  requirements  of  any  county. 


FORM  No.  431 

Order  Granting  Allowance  for  Infant  Over  14 

At  a  Surrogate's  Court  held  in  and  for  the  County  of 
(Kings)  at  the  Surrogate's  office  in  said  county  on 
the  (4:th)  day  of  (October,  1915.) 

Peesent  : 

Hon.  (HERBERT  T.  KETCHAM,) 

Surrogate. 


In  the  Matter 
of  the 
Application  of  (EVA  HUNT,)  General 
Guardian  of  (VIOLET  HUNT,)  for 
the  Use  of  Funds  for  the  Education 
and  Support  of  Said  (VIOLET 
HUNT,)  of  (EVA  HUNT,)  an 
Infant. 

'  On  reading  and  filing  the  petition  of  (Eva  Hunt  and  Violet 
Hunt,)  an  infant  of  the  age  of  (twenty)  years,  both  duly  verified 
on  the  (23^;)  day  of  (October,  1915,)  and  on  the  (24^) 
day  of  (October,  1915,)  respectively,  praying  that  she  be 
authorized  to  apply  the  sum  of  ($2,500)  out  of  the  funds 
now  in  her  hands  to  the  education  and  support  of  said  (Violet 
Hunt,)  and  the  petitioners  having  proved  to  the  satisfaction  of 

[876] 
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the  Surrogate  that  the  means  of  the  parents  of  said  (Violet 
Himtj)  together  with  the  income  from  {her)  estate,  are  insuffi- 
cient to  adequately  provide  for  the  support  and  education  of  said 
(Violet  Hunt,)  and  on  reading  and  filing  the  affidavit  of  (Edward 
Hunt,  father)  of  said  infant,  duly  verified  the  (20^^)  day  of 
(September,  1915,) 

OEDEEED  AND  DECEEED,  that  (Eva  Hunt,)  general 
guardian  of  (Violet  Hunt,)  is  hereby  authorized  and  empowered 
to  apply  during  a  period  of  one  year  ($2,500)  from  the  funds 
now  in  the  (New  York  Trust  Company)  for  the  education  and 
support  of  said  infant,  as  follows : 

(That  she  he  authorized  to  apply  the  same  to  the  education  and 
support  of  said  infant  in  equal  monthly  installments  of  $200  per 
month,  beginning  November  1,  1915.) 

(HERBERT  T.  KETCHAM,) 

Surrogate. 


FORM  No.  432 
Petition  for  Allowance  for  Infant   Over  14 


STJEROGATE'S  COUET, 

(Kings)  County. 


In  the  Matter 
of  the 

Application  of  (EVA  HUNT,)  General 
Guardian  of  (VIOLET  HUNT,)  for 
Use  of  Funds  for  the  Education  •  and 
Support  of  said  (VIOLET  HUNT,) 
an  Infant. 

To  the  Surrogate's  Court  of  the  County  of  (Kings:) 

The  petition  of  (Eva  Hunt,)  residing  at  (CatsUll,  Greene 
County,  New  York,  formerly  of  Cypress  Hills  in  the  Borough  of 
Brooklyn,  County  of  Kings,)  State  of  New  York,  respectfully 
shows : 

That  your  petitioner  is  the  (mother)  of  (Violet  Hunt,)  an 
infant  of  the  age  of  (twenty  (20))  years;  that  she  was  duly  ap- 
pointed general  guardian   of  the  person  and  property  of  said 
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infant  by  the  order  of  this  court  made  and  entered  (April  14, 
1911;)  that  on  the  same  day  she  duly  qualified  as  such  general 
guardian  by  filing  her  bond  as  directed  in  aaid  order  in  the  sum 
of  ($5,000,)  and  that  pursuant  to  an  order  of  this  court  made 
and  entered  (February  28,  1913,)  she  duly  filed  a  second  bond 
as  directed  in  said  order  in  the  sum  of  ($5,000,  and  thai  pur- 
suant to  an  order  of  this  court  made  and  entered  October  23, 
1914,  she  duly  jiled  a.  third  bond  as  dir'ected  in  said  order  in  the 
suan  of  $5,000,  and  thai  pursuant  to  an  order  of  this  court  made 
and  entered  on  February  19,  1915,  she  duly  filed  a  fourth  bond 
as  directed  in  said  order  in  the  sum.  of  $83,000;)  that  the  only 
property  that  has  come  into  her  hands  as  such  guardian  is  as 
follows:  (On  May  4,  1911,  she  received  the  sum  of  $2,500;  on 
March  11,  1913,  she  received  the  sum  of  $2,500 ;  on  October  21, 
1914,  she  received  the  sum  of  $2,500;  on^  March  26,  1915,  she 
received  the  sum,  of  $8,100.72  and  intenest  and  the  following 
securities:  11  shares  of  the  capital  stoch  of  the  N.  Y.  Central 
and  H.  R.  R.  R.  Co.;  382  shares  of  the  first  preferred  stock  of 
Lord  &  Taylor;  3  shares  of  the  capital  stoch  of  the  Lincoln  Trust 
Co.;  3  shares  of  the  preferred  stock  of  the  Chicago,  Great 
Western  R.  R.  Co.,  from  the  executors  of  the  estate  of  Edward 
P.  Hunt,  deceased,  who  was  the  grandfather  of  said  Violet  Hunt, 
on  account  of  a  bequest  to  said  infant  contained  in  the  last  will 
and  testdment  of  said  Edward  P.  Hunt,  whereby  one-forty- 
second  (1/42)  of  the  testator's  personal  property  was  bequeathed 
to  her.) 

Your  petitioner  is  informed  and  believes  that  the  total  value  of 
said  bequest  is  ($50,000)  or  thereabouts.  Your  petitioner  has 
expended  the  sum  of  ($2,500,)  received  on  the  (21s<)  day  of 
(October,  1914,)  under  order  of  this  court.  The  sum  of 
($2,500)  is  little,  if  any,  more  than  the  income  at  (5  per  cent.) 
upon  the  value  of  the  infant's  distributive  share  as  fixed  under 
the  terms  of  the  decree  in  the  estate  of  {Edward  P.  Hunt,) 
entered  on  the  (Uh)  day  of  (August,  1914.)  At  the  present 
time  said  infant  is  attending  at  (Yassar  College)  and  your  peti- 
tioner needs  the  use  of  said  last  ($2,500)  during  the  coming  year 
for  (her)  support  and  education,  including  the  payment  of  tuition 
charges,  books  and  clothing.  Your  petitioner,  the  infant's 
(mother,)  has  no  separate  income-producing  property  of  (her) 
own.     Her  (husband,  Edward  Hunt,  Jr.,)  the  infant's  (father,) 
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is  (upwards  of  fifty  (50)  yea/rs  old  and  is  not  engaged  in  any 
lusiness.  Prior  to  the  death  of  his  father,  Edward  P.  Hunt,  he 
was  associated  in  his  father's  business  and  derived  his  support 
from  it,  hut  his  corvwection  with  the  business  terminated  after  his 
father's  death  and  with  its  termination  his  incom^e  ceased.  He 
has  an  interest  in  the  estate  of  his  father  hut  the  estate  is  not  yet 
wound  up  and  his  share  has  not  been  distributed  to  him  and  as 
your  petitioner  is  informed  and  believes  his  income  from  all 
sources  is  inadequate  to  provide  for  said  infant  such  support  and 
education  as  would  he  suitable  to  her  social  position  and  her 
future  expectations.) 

Your  petitioner  therefore  prays  for  an  order  authorizing  her  to 
apply  during  the  coming  year  ($2,500)  from  the  funds  in  her 
hands  now  in  the  (New  York  Trv^t  Compmvy)  to  the  education 
and  support  of  said  infant,  as  follows:  (That  she  he  authorized 
to  apply  the  same  to  the  education  and  support  of  said  infant  in 
equal  monthly  installments  of  $200  per  month,  beginning  Novem- 
ber 1,  1915.) 

(EVA  HUNT,) 

Petitioner. 

I,  (VIOLET  HUNT,)  hereby  join  in  the  above  petition. 

(VIOLET  HUNT.) 

STATE  OF  NEW  YORK,] 
County  of  (Oreene,)         J 

(EVA  HUNT,)  the  petitioner  above  named,  being  duly  sworn, 
says  that  (she)  has  read  the  foregoing  petition  and  knows  the  con- 
tents thereof,  and  that  the  same  is  true  of  (her)  own  knowledge, 
except  as  to  the  matters  therein  stated  to  be  alleged  on  informa- 
tion and  belief,  and  as  to  those  matters  (she)  believes  it  to  be 

true. 

(EVA  HUNT.) 

Sworn  to  before  me,  this 
(23d)  day  of  (September,  1915.), 
(JAMES  CORAN,) 

Notary  Public, 

(Greene)  County.- 

(Verification) 
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~SS.  : 


FOEM  No.  433 
Supporting  Affidavit 

SURROGATE'S  COURT, 

(Kings)  County. 

In  the  Matter 

of  tlie 

Application  of  (EVA  HUNT,)  General 
Guardian  of  (VIOLET  HUNT,)  for 
use  of  funds  for  the  education  and 
support  of  said   (VIOLET  HUNT,) 

an  infant. 

J 

STATE  OF  NEW  YORK, 
County  of  (New  York,) 

(EDWARD  HUNT,)  being  duly  sworn,  says:  That  he  is 
the  (father)  of  (Violet  Hun)  and  is  (upward  of  fifty  years  of  age 
and  is  not  engaged  in  any  business;)  that  (prior  to  the  death  of 
his  father,  Edward  P-  Hunt,  he  was  associated  in  his  father's 
husiness  and  derived  his  support  from  it;  hut  his  connection  with 
the  husiness  terminated  after  his  father's  death  and  with  its  termi- 
nation his  income  ceased.)  That  deponent  has  (an  interest  in 
the  estate  of  his  father,  the  exact  amov/nt  of  which  has  not  yet 
heen  determined,  hut  which,  as  deponent  is  informed  and  helieves, 
will  he  upward  of  $50,000.  Said  estate  is  not  yet  wound  up  and 
has  not  heen  distributed.)  Deponent  has  no  income  producing 
property  and  no  income  from  any  source,  whatever. 

(EDWARD  HUNT.) 
Sworn  to  before  me  this  1 

(20^^)  day  of  (September,  1915.)  j 
(CHARLES  HOFF,) 
Notary  Public, 

(New  York)  County. 
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FOEM  No.  434 
Order  Granting  Allowance  for  Minor  Over  14 

At  a  Surrogate's  Court,  held  in  and  for  the  County  of 
{New  York,)  at  the  {Hall  of  Records,)  in  the  {Bor- 
ough of  Manhattcm,  City  of  New  Yorle,)  on  the 
{lUh)  day  of  {October,  1915.) 

Peesbnt  : 

Hon.  {ROBERT  LUDLOW  FOWLER,) 

Surrogate. 

In  the  Matter  of  the  Application  of 
{FRANCES  RUSSELL,  formerly 
FRANCES  WEEKS,)  for  an  Allow- 
ance to  {JOHN  WEEKS,)  as  Gen- 
eral Guardian  of  {FRANCES 
JOHANNA  RUSSELL,  formerly 
FRANCES  JOHANNA  WEEKS.) 
a  Minor. 


On  reading  and  filing  the  annexed  petition  of  {Frances  Riossell, 
formerly  Frances  Johanna  Weeks,)  duly  verified  the  {Uh)  day 
of  {October,  1915,)  the  affidavits  of  {Edwin  B.  McAllister,  Fred 
Harris  and  Charles  F.  Russell,)  thereto  annexed,  and  the  affidavit 
of  {John  Weeks,)  General  Guardian  of  said  minor,  duly  verified 
on  the  {IQth)  day  of  {October,  1915,)  from  which  it  appears 
that  the  said  {Frances  Russell,)  a  minor,  desires  this  Court  to 
give  her  said  General  Guardian  an  allowance  of  {twelve)  dollars 

($12)  per  week, 

NOW,  on  motion  of  {Benjamin  L.  Blauvelt,)  attorney  for  the 
said  petitioner  and  General  Guardian,  it  is 

ORDERED,  that  {John  Weeks,)  General  Guardian  herein  of 
{Frames  Russell,  formerly  Frances  Weeks,)  a  minor,  be  and  he 
is  hereby  permitted  to  pay,  and  apply  from  the  property  of  the 
said  infant,  the  sum-  of  {twelve)  dollars  ($12)  per  week,  as  an 
allowance  to  be  applied  toward  the  living  expenses,  etc.,  of  the 
said  {Frances  Russell,  formerly  Fraaices  Johanna  Weeks,)  a 
minor,  during  the  next  year. 

{ROBERT  LUDLOW  FOWLER,) 

Surrogate. 
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FORM  No.  435 

Petition  for  Allowance  for  Infant  Over  14 

SUEROGATE'S  COUET, 
County  of  [New  York.) 

In  the  Matter  of  the  Application  of 
{FRANCES  RUSSELL,  formerly 
FRANCES  WEEKS,)  for  an  Allow- 
ance to  (JOHN  WEEKS,)  as  General 
Guardian  of  (FRANCES  RUSSELL, 
formerly  FRANCES  WEEKS,)  a 
Minor. 

-J 

To  the  Surrogate's  Court  of  the  County  of  (New  York:) 

The  petition  of  (Frances  Russell,  formerly  Frances  Weeks,) 
respectfully  shows: 

That  she  resides  at  (No.  319  North  Eighth  Street,  Terra 
Haute,  State  of  Indiana;)  that  she  was  (nineteen)  years  of  age 
on  the  (30^^)  day  of  (October,  1914;)  that  heretofore  (John 
Weeks,  father)  of  your  petitioner,  was  duly  appointed  General 
Guardian  of  her  person  and  property  by  decree  of  the  Surrogate's 
Court  of  the  Comity  of  (New  York,)  duly  made  and  entered  in 
the  office  of  the  Clerk  of  said  Court  on  the  (31si)  day  of  (July, 
1911,)  and  that  Letters  of  Guardianship  were  duly  issued  thereon 
to  him  on  that  day;  that  at  the  time  of  the  appointment  of  said 
(John  Weeks)  as  the  General  Guardian  of  your  petitioner,  her 
(mother)  was  living,  and  (subsequently  thereto  the  mother  of 
your  petitioner  died;) 

That  on  the  (2nd)  day  of  (January,  1913,)  your  petitioner 
(married  Charles  L.  Russell,  who  was  at  that  tims  engaged  in  the 
undertaking  business;  subsequent  to  his  marriage  to  your  peti- 
tioner, owing  to  heart  trouble,  he  was  compelled  to  give  up  his 
position^  at  Niagara  Falls,  State  of  New  York,  and  removed  with 
your  petitioner  to  the  City  of  Cleveland,  State  of  Ohio;  that  while 
in  Clevelamd,  Ohio,  he  was  taken  ill  with  inflammatory  rheu- 
matism and  heart  trouble  and  thereby  lost  his  employment;) 

That  your  petitioner  (has  am  infant  daughter  who  is  twenty 
months  old;)  that  (prior  tq  the  last  eighteen  months,  said  Charles 
L.  Russell,  husband  of  your  petitioner,  was  able  to  and  did  work 


Allowance  for  Infant  883 

Petition  —  Infant  Over   14 

and  provide  a  comfortable  and  ample  support  and  rrubrntemmce 
for  his  family  but  that  since  said  time  he  has  been  afflicted  with 
Sonne  affection  of  the  heart  which  your  petitioner  is  informed  amd 
believes  is  an  affection  commonly  Jcnown  as  "  heart  leakage!'  and 
that  because  of  such  affection  and  because  of  the  fact  that  he  has 
frequent  attacks  of  uncotisciousness  and  fainting  attacks,  he  is 
unable  to  work  regularly  or  ta  do  nMrmial  labor;  that  for  soine  time 
past  he  ha^  been  unable  to  pursue  any  regular  work;) 

That  {one  Edwin  B.  McAllister,  a  practicing  physicia/n  and 
surgeon  of  Terre  Haute,  Indiana,  has  made  an  affidavit  as  to  the 
condition  of  the  said  Charles  L.  Russell,)  whicli  is  hereto  annexed 
and  made  a  part  of  this  petition ;  that  {the  said  Charles  L.  Russell 
is  not  addicted  to  any  drug  habit  or  the  use  of  liquor,  which  is 
vouched  for  by  the  affidavits  of  Fred  Harris  and  Charles  L. 
Russell,)  which  said  affidavits  are  hereto  annexed  and  made  a  part 
of  this  petition ; 

That  {since  the  inception  of  the  said  affection  of  his  heart,  it 
has  been  necessary  for  petitioner's  husband  to  expend  all  of  his 
savings  for  the  support  of  his  said  family  and  for  medical  atten- 
tion,) and  at  this  time  your  petitioner  {and  her  husband  and 
daughter  are)  entirely  without  funds  and  have  no  way  of  procur- 
ing the  necessities  of  life;  that  heretofore  and  on  or  about  the 
{M)  day  of  {August,  1914,)  an  application  was  made  to  this 
Court  by  your  petitioner  for  an  allowance,  which  application  was 
granted  and  an  order  made  and  entered  the  (3i)  day  of  {August, 
1914,)  awarding  to  her  General  Guardian  {six)  dollars  ($6) 
per  week  for  her  care  and  maintenance;  that  the  term  of  said 
order  expired  on  the  {Sd)  day  of  {August,  1915;)  that  after 
careful  consideration,  your  petitioner  deems  that  it  is  necessary 
for  the  support  and  maintenance  of  herself  {and  child)  that  she 
be  allowed  about  {twelve)  dollars  ($12)  per  week,  which  sum  is 
arrived  at  from  the  following  estimated  expenses : 
[Set  forth  expenses.] 

That  your  petitioner  resides  separate  and  apart  from  {John 
Weeks,)  her  {father)  and  General  Guardian,  who  resides  at  {No. 
832  Madison  Street,  Borough  of  Brooklyn,  City  of  New  Yorkj) 
that  your  petitioner  is  informed  and  believes  that  {her)  General 
Guardian  has  in  {his)  hands  to  the  credit  of  your  petitioner,  the 
sum  of  about  {one  thousand  two  hundred)  dollars  ($1,200), 
which  is  deposited  in  the  {Emigrant  Industrial  Savings  Bank,  61 
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Chambers  Street^  Borough  of  Manhattan,  City  of  New  Yorh, 
being  the  balance  of  amount  received  from,  the  estate  of  Johairma 
Baum,  deceased,  aunt  of  yowr  petitioner,)  after  the  deduction  of 
necessary  expenses  in  connection  with  the  collection  of  the  same 
and  allowances  as  per  order  heretofore  granted; 

That  {owing  to  the  care  which  she  is  required  to  give  her  said 
infant  daughter,)  your  petitioner  is-  unable  to  take  a  position 
whereby  she  may  earn  money  of  her  own ; 

WHEREFOEE,  your  petitioner  prays  for  an  order  allowing 
to  said  ^John  Weeks,)  as  (her)  General  Guardian,  the  sum  of 
(twelve)  dollars  ($12)  (per  week,)  to  be  applied  toward  the 
living  expenses  of  your  petitioner,  for  which  order  no  previous 
application  has  heretofore  been  made. 

Dated,  (Terre  Haute,  Indiana,  October  4,  1915.) 

(FBANCES  BUS  BELL,) 

Petitioner, 
(Verification) 


FORM  No.  436 

Supporting  Affidavit 

SURROGATE'S  COURT, 
County  of  {New  York.)    • 

In  the  Matter  of  the  Application  of 
{FBANCE8  BUS  SELL,  formerly 
FBANCES  WEEKS,)  for  an  Allow- 
ance to  {JOHN  WEEKS,)  as  Gen- 
eral Guardian  of  {FBANCES 
BUS  SELL,  formerly  FBANCES 
WEEKS.) 


STATE  OF  NEW  YORK,  \ 
County  of  {New  York,)       J 

{JOHN  WEEKS,)  being  duly  sworn,  deposes  and  says: 

That  he   resides  at    {No.    832    Madison   Street,   Borough  of 

Brooklyn,  City  of  New  York;)  that  he  is  the  General  Guardian 

of  {Frances  Bussell,  formerly  Frances  Weeks,)  a  minor  over  the 

age  of  fourteen  years;  that  said  minor  was  {nineteen)  years  of 
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age  on  the  (dOth)  day  of  (October,  1914;)  that  your  deponent 
was  duly  appointed  General  Guardian  of  said  minor  by  decree 
duly  made  and  entered  in  the  office  of  the  Clerk  of  this  Court  on 
the  (31s*)  day  of  {July,  1911,)  and  Letters  of  Guardianship 
issued  thereunder  to  youx  deponent  on  that  day;  that  your 
deponent  is  the  (father)  of  said  minor;  that  the  (mother)  of 
said  minor  is  dead ;  that  said  minor  is  (married  to,  and  lives  with 
her  husband,  Charles  L.  Russell,  at  No.  319  North  Eighth  Street, 
Terre  Haute,  State  of  Indiana;)  that  deponent  is  informed  and 
believes  that  said  (Charles  L.  Russell  has  been  ill  and  in  poor 
health  and  has  been  unable  to  obtain  permanent  employment,  and 
that  he  has  been  suffering  from  mitral  insufficiency  of  the  heart, 
comanonly  known  as  "heart  leakage";)  that  the  said  minor  (has 
an  infant  daughter  of  the  age  of  twenty  months,  who  is  maiiv- 
tained  and  supported  by  her  parents;)  that  deponent  has  in  his 
hands  as  General  Guardian  of  said  minor,  to  (her)  credit  the  sum 
of  (one  thousand  two  hundred  one)  dollars  ($1,201),  which  is 
deposited  in  the  (Emigrant  Industrial  Savings  Bank,  Nos.  49-51 
Chambers  Street,  Borough  of  Manhattan,  City  of  New  York,) 
being  the  balance  (received  from  the  estate  of  Johanna  Baum, 
deceased  aunt  of  said  minMr,)  after  the  payment  of  expenses  in 
connection  with  the  same,  and  allowance  as  per  order  heretofore 
previously  entered,  and  expenses  of  administration  of  the  estate; 

That  heretofore  a  petition  was  presented  by  the  said  (Frances 
Russell)  for  an  allowance,  and  an  order  thereon  dated  the  (Zd) 
day  of  (August,  1914,)  was  duly  made  and  entered  granting 
said  petition  and  authorizing  the  expenditure  of  (six)  dollars 
($6)  per  (week)  for  one  year  froni  the  date  thereof; 

Deponent  deems  it  necessary  that  an  order  be  made  herein 
allowing  (him)  as  such  General  Guardian,  the  sum  of  (twelve) 
dollars  ($12)  per  (week,)  to  be  applied  toward  (rent,  clothing, 
and  living-  expenses)  of  said  minor  (amd  her  infant  daughter;) 

That  no  previous  or  similar  application  for  the  annexed  order 
has  heretofore  been  made. 


Sworn  to  before  me  this        1 

J 


(JOHN  WEEKS.) 


(lUh)   day  of   (October,  1915.) 

(BEN J.  LESSER,) 

Notary  Public, 

(New  York)  County. 
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Order  Granting  —  Infant  Under   14 

FORM  No.  437 

Order  for  an  Allowance  for  Infant  Under  14 

At  a  Surrogate's  Court  held  in  and  for  the  County  of 
{New  York,)  at  the  {Hall  of  Records)  in  the  (Bor- 
ough of  Manhattan,  City  of  New  York,)  on  the 
(26th)  day  of  (March,  1916:) 

Present  : 

Hon,  (ROBERT  LUDLOW  FOWLER,) 

Surrogate. 

In  the  Matter  of  the  Application  of 
(IDA  EILERT,) 
As    General     Guardian     of     (LOUISE 
EILERT,)  a  Minor,  under  the  Age  of 
Fourteen  Years  for  an  Allowance. 


Upon  reading  and  filing  th6  annexed  petition  of  (Ida,  Eilert,) 
duly  verified  the  (21st)  day  of  (March,  1916,)  and  the  consent 
of  the  (World  IndeTnnity  Company,)  surety  on  the  ofBcial  bond 
for  said  guardian,  from  which  it  appears  that  as  general  guardian 
of  (Louise  Eilert,)  she  maintains  and  supports  said  infant  and 
also  educates,  maintains  and  supports  (her  brother,  Henry 
Eilert,)  a  minor  (under)  the  age  of  fourteen  years,  and  in  order 
to  continue  such  maintenance,  education  and  support,  she  desires 
this  Court  to  grant  her  an  allowance  of  (five)  dollars  ($5)  per 
month  which  she  deems  as  a  reasonable  charge  for  that  purpose, 
it  is. 

On  motion  of  (Benjamin  L.  BloMvelt,)  attorney  for  the  peti- 
tioner herein, 

OKDEKED  AND  DECKEED  that  (Ida  EileH,)  as  General 
Guardian  of  (Louise  Eilert,)  a  minor  (over)  the  age  of  fourteen 
years  herein  be  awarded  the  sum  of  (fi-ve)  dollars  ($5)  per  month 
as  allowance  for  the  maintenance,  support  and  education  of  the 
said  (Louise  Eilert,)  and  that  said  sum  be  deducted  from  the 
funds  now  in  the  -hands  of  the  said  general  guardian  to  the  credit 
of  said  infant. 

(ROBERT  LUDLOW  FOWLER,) 

Surrogate. 
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FOEM  No.  438 
Petition  for  an  Allowance  for  an  Infant  Tinder  14 

SURKOGATES'  COUET, 

{New  YorJc)   County. 


In  the  Matter  of  the  Application  of 
(IDA  EILEBT,) 
As    General     Guardian     of     {LOUISE 
EILEBT,)a.  Minor  under  the  Age  of 
Fourteen  Years,  for  an  Allowance. 


To  the  Surrogates'  Court  of  the  County  of  {New  York:) 

The  petition  of  {Ida  Eilert)  respectfully  shows  that  she  resides 
at  {No.  387  Lenox  Avenue  in  the  Borough  of  Manhattdn,  Citij 
of  New  York.) 

That  she  is  the  general  guardian  of  {Louise  Eilert,)  a  minor 
under  the  age  of  fourteen  years.  That  said  minor  was  {thirteen) 
years  of  age  on  the  {Sth)  day  of  {August)  last  past  and  that 
your  petitioner  was  duly  appointed  as  such  general  guardian  by 
decree  of  one  of  the  Surrogates  of  the  County  of  {New  York) 
entered  in  the  office  of  the  Clerk  of  this  Court  on  the  {l%th)  day 
of  {March,  1911,)  and  that  letters  of  guardianship  thereon  were 
issued  to  your  petitioner  on  that  day.  That  as  such  general 
guardian  she  has  received  personal  property  to  the  credit  of  said 
infant  from  {the  estate  of  the  father  of  said  minor,  Ludwig 
Eilert,  deceased,)  which  now  amounts  to  the  sum  of  {three  hun- 
dred thirty-three  and  22/100)  dollars  ($333.22)  which  moneys 
are  now  on  deposit. in  the  {Dime  Savings  Bank)  in  the  {City  of 
New  York)  located  at  {lUh  Street  and  Fourth  Avenue  in  the 
Borough  of  Manhattam,,  City  of  New  York.)  That  said  minor  is 
{learning  the  millinery  trade)  and  is  at  present  earning  the  sum 
of  {five)  dollars  ($5)  per  week,  the  greater  part  of  which  is  used 
for  car  fares  and  lunches  for  said  infant. 

That  your  petitioner  {also  maintains,  educates  and  supports 
the  brother  of  said  infant,  Henry  Eilert,  a  minor  under  the  age 
of  fourteen  years,  from  whom  she  receives  the  sum  of  five  dollars 
f$5)  per  week,  out  of  which  she  allows  him  car  fares  and  lunches 
avd  huys  his  clothing.) 
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That  your  petitioner  has  no  real  or  personal  property  of  her 
own.  That  she  has  no  income  from  any  source  whatsoever  except 
the  moneys  she  earns  (hy  working  out  by  the  day  as  a  seamnstress 
whenever  she  can  get  employment.) 

That  the  (husband  of  your  petitioner  and)  the  father  of  said 
infants  is  dead. 

That  in  order  to  enable  your  petitioner  to  continue  the  proper 
maintenance,  education  and  support  of  said  minor,  it  will  be 
necessary  that  she  be  allowed  a  reasonable  sum  per  month  for  her 
maintenance,  education  and  support  which  your  petitioner  places 
at  the  sum  of  {five)  dollars  ($5)  per  month,  for  which  no  other 
or  previous  application  has  been  made. 

Dated,   (New  York,  March  21,  1913.) 

{IDA  EILEBT,) 

Petitioner. 
(Verification) 


FOEM  No.  439 
Annual  Inventory  and  Account  of  General  Guardian 

SUEEOGATES'  COURT, 

County  of  {New  York.) 

In  the  Matter  of  the  Annual  Inventory 
and  Account  of  {FRANK  HERWIN,) 
General  or  Testamentary  Guardian  of 
(FRANK  HERWIN,  JR.,)  Infant. 

I,  (Frank  Herwin,)  residing  at  No.  (207  Fourth  Avenue,  Bor- 
ough of  Manhattan,  City  of  New  York,)  general  [or  testamen- 
tary] guardian  of  (Frank  Herwin,  Jr.,)  infant,  do  make,  render 
and  file  the  following  inventory  and  account  for  the  year  ending 
December  31,  19(15.) 

On  the  (2Uh)  day  of  (August,  1915,)  I  was  duly  appointed 
the  general  [or  testamentary]  guardian  of  (Frank  Herwin,  Jr.,) 
infant,  by  one  of  the  Surrogates  [or  the  Supreme  Court]  of  the 
County  of  (New  York.) 
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Inventory  and  Schedules 


SCHEDULE  A,  hereinafter  set  forth  (as  part  of  said  inven- 
tory) ,  contains  a  full  and  true  statement  and  description  of  each 
article  or  item  of  personal  property  and  the  value  thereof,  and 
each  sum  of  money,  either  principal  or  interest  of  said  infant 
(Frank  Herwin,  Jr.,)  received  by  me  since  {my  appointment) 
[or  my  said  last  account]  to  Decemher  31,  19     . 

SCHEDULE  B,  hereinafter  set  forth  (as  part  of  said  inven- 
tory), contains  a  full  and  true  statement  and  list  of  the  articles 
or  items  of  said  property  or  moneys  remaining  in  my  hands 
December  31,  19(15.) 

SCHEDULE  C,  hereinafter  set  forth  (as  part  of  said  inven- 
tory), contains  a  full  and  true  statement  of  the  manner  in  which 
I  have  disposed  of  the  articles  or  items  of  said  property  or  money 
not  remaining  in  my  hands  December  31,  19(15.) 

SCHEDULE  D,  hereinafter  set  forth  (as  part  of  said  inven- 
tory), contains  a  full  and  true  statement  of  the  amount  and 
nature  of  each  investment  of  money  made  or  held  by  me,  and  of 
the  manner  in  which  the  fund  is  at  present  invested  and  the  name 
of  the  bank  in  which  any  moneys  are  at  present  deposited  and 
any  interest  infant  has  in  real  property. 

Said  Schedules  A,  B,  C  and  D  constitute  said  inventory  and 
are  respectively  signed  by  me. 

SCHEDULE  E,  hereinafter  set  forth  and  signed  by  me,  is  a 
full  and  true  summary  in  form  of  debtor  and  creditor,  of  all  my 
receipts  and  disbursements  of  money  and  of  investments  made 
or  held  by  me  since  {my  appointment)  or  [since  my  account  made 

for  the  year  19 .  . .,  dated ,]  and  distinctly 

states  the  total  amount  of  the  balance  remaining  in  my  "hands  as 
shown  by  the  last,  account ;  and  the  total  amount  of  the  balance 
in  my  hands  to  be  charged  to  me  in  the  next  year's  account,  is 
the  sum  of  (no)  dollars. 

SCHEDULE  F  shows  the  name  and  residence  of  each  surety 
on  the  bond  if  a  natural  person,  whether  he  be  living  at  the  time 
of  the  rendition  of  the  account;  and  whether  the  condition  of 
any  surety  on  the  bond  have  become  so  impaired  as  to  materially 
affect  his  financial  responsibility. 

All  of  which  is  respectfully  submitted. 

Dated,  (July  15,  1916.) 

(FRANK  HERWIN.) 
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SCHEDULE  A 

(One-half  rentals  of  house  and  his  9  and  10, 
Block  " A"  Lao'chmoni  Manor,  for  8  nwnths  at 
$50  a  month) ($200  00) 

(FRANK  HERWIN,) 

(General)  Guardian. 

SCHEDULE  B 

(None) 

(FRANK  HEREIN,) 

(General)  Guardian. 

SCHEDULE  C 
(Catherine  A.  Campbell,  Guardian  of  May  Dale, 
one  half  interest   on  $8,000   5%   mortgage  on 
house  and  lots  9  and  10  above  to  Nov.  5,  1913) .        ($200  00) 

(FRANK  HERWIN,) 

(General)  Guardian, 

SCHEDULE  D 
(One-haZf  interest  in  house  and  lots  9  and  10, 
Block  "  A,"  Larchmont  Manor,  N.  Y.) 

(FRANK  HERWIN,) 

(General)  Guardian. 

SCHEDULE  E 
I  charge  myself  las  follows : 

With  amount  as  per  Schedule  ("A") ($200  00) 

I  credit  myself  as  follows: 

With  amount  as  per  Schedule  ("  C  ") (200  00) 

Leaving  (nothing  in  my  hands.) 

(FRANK  HERWIN,) 

(General)  Guardian. 

SCHEDULE  F 
(Eastern  Surety  Company,  111  Broadway,  New  Yorh  City.) 

(FRANK  HERWIN,) 

(General)  Guardian. 
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STATE  OF  NEW  YORK," 


■> 


County  of  {N&w  York.) 

I,  {FRANK  EEBWIN,)  being  duly  sworn,  say:  that  I  am 
the  general  [or  testamentary]  guardian  of  (FranJc  Herwin,  Jr.,) 
infant;  that  the  foregoing  inventory  and  account  contain  to -the 
best  of  my  knowledge  and  belief  a  full  and  true  statemewt  of  all 
my  receipts  and  disbursements  on  account  of  my  ward ;  and  of  all 
money  and  other  personal  property  of  my  ward  which  have  come  to 
my  hands  or  have-been  received  by  any  other  person  by  my  order  or 
authority  or  for  my  use  since  {the  date  of  my  appointment)  or 

[since  my  account  made  for  the  year  19..,  dated .•.-..,] 

and  of  the  value  of  all  such  property,  together  with  a  full  and  true 
statement  and  account  of  the  manner  in  which  I  have  disposed 
of  the  same,  and  of  all  the  property  remaining  in  my  hands  at 
the  present  time ;  and  a  full  and  true  description  of  the  amount 
and  nature  of  each  investment  made  by  me  since  {the  date  of  my 
appointment)  or  [since  my  account  made  for  the  year  19 .  . ,  dated 

J  and  that  I  do  not  know  of  any  error  or  omission 

in  the  inventory  or  account  to  the  prejudice  of  my  ward. 

{FRANK  HERWIN.) 
Sworn  to  before  me,  this     | 
{18th)  day  of  {July,  1916.)  J 

{GEORGE  SMITH,) 

Notary  Public, 

{New  York)  County. 
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FOBM  No.  440 
Petition  of  Infant  Over  Fourteen  for  Special  Guardian* 

SUEKOGATES'  COUET, 

{New  York)  County. 


In  the  Matter 
of  the 

Application  of  {WILLIAM  TAYLOR 
and  JOHN  A8T0R,)  as  Trustees 
Under  the  Last  Will  and  Testament  of 
{WILLIAM  A8T0B,)  Deceased,  for 
Leave  to  Eesign  Testamentary  Trusts 
Under  Section  2572  of  the  Code  of 
Civil    Procedure,    and    for    Leave   to 

'  Have  Their  Accounts  as  Such  Testa- 
mentary TiTistees   Judicially   Settled. 


To  the  Surrogates'  Court  of  the  County  of  {New  York:) 

The  petition  of  {Charles  Astor,)  at  present  residing  at  (621 
Fifth  Avemw,  in  the  Borough  of  Manhattan^  City  of  New  York,) 
respectfully  showeth: 

First.  That  your  petitioner  is  a  resident  of  the  county  of  {New 
York,,)  is  an  infant  over  the  age  of  fourteen  years,  to  wit:  of  the 
age  of  {twenty)  years  on  the  {18th)  day  of  {July,  1915;)  that 
his  father  is  dead  and  that  he  at  the  present  time  resides  with  his 
mother  {Sarah  Astor,)  at  the  above  address;  that  his  said  mother 
{Sarah  Astor,)  is  his  general  guardian. 

Second.  That  your  petitioner  is  one  of  the  parties  to  the  above- 
entitled  proceeding  and  is  informed  and  verily  believes  that  he  is 
entitled  to  certain  property  and  estate,  and  that  his  interest  therein 
arises  out  of  the  fact  that  he  is  one  of  the  beneficiaries  under  the 


*  Petition  made  after  service  of  citation  on  infant. 
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will  of  {William  Astor,)  deceased,  who  was  his  (father,  hut  that 
said  interest  will  not  vest  in  possession  in  him  until  he  arrives  at 
the  age  of  thirty-five  years.) 

Third.  That  at  the  {City  of  New  York  on  February  9,  1916,) 
your  petitioner  was  served  personally  with  a  {supplemental)  cita- 
tion in  this  proceeding,  which  {supplemental)  citation  is  return- 
able on  the  {l^th)  day  of  {February,  1916.) 

Fourth.  That  your  petitioner  desires  to  appear  herein  by  a 
special  guardian  to  protect  and  preserve  the  rights  and  interests 
which  (^e)  may  have  in  this  proceeding;  that  {he)  has  informed 
his  {mother  and  general  guardian)  of  his  desire  to  appear  by 
special  guardian  other  than  through  {her)  and  {his  said  mother) 
has  made  no  objection  to  this  application  but,  on  the  contrary, 
approves  the  same,  as  appears  by  {her)  affidavit  hereto  annexed. 

Fifth.  That  your  petitioner  is  informed  and  verily  believes 
that  {Oeorge  Kent,)  a  counsellor-at-law,  residing  at  (25  Park 
Place,  in  the  Borough  of  Brooklyn,  City  of  New  York,)  and 
having  an  office  at  (132  Liberty  Street  in  the  Borough  of  Man- 
hattan,) is  a  competent,  responsible  and  proper  person  to  protect 
the  interests  of  your  petitioner  herein ;  and  that  he  has  no  interest 
whatever  in  this  proceeding,  and  is  not  connected  in  business  with 
the  attorney  or  counsel  of  or  any  party  to  the  proceeding,  and 
your  petitioner  has  not  been  influenced  in  making  this  application 
for  the  appointment  of  such  special  guardian  by  any  person. 

That  no  previous  application  has  been  made  for  the  relief  herein 
asked. 

WHEREFORE,  your  petitioner  prays  that  an  order  may  be 
made  herein  appointing  the  said  {George  Kent,)  special  guardian 
to  appear  herein,  and  protect  the  rights  and  interests  of  your 
petitioner. 

And  your  petitioner  will  ever  pray. 

Dated,  {New  York,  January  18,  1916.) 

{CHARLES  AST  OB.) 

STATE  OF  NEW  YORK,  1 

'  yss.: 


']' 


County  of  {New  York,) 

{CHARLES  A8T0R,)  being  duly  sworn,  deposes  and  says, 
that  {he)  is  the  petitioner  above  named;  that  {he)  has  read  the 
foregoing  petition,  and  knows  the  contents  thereof,  and  that  the 
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same  is  true  to  (his)  own  knowledge,  except  as  to  the  matters 
therein  stated  to  be  alleged  upon  information  and  belief,  and  as  to 
those  matters  believes  it  to  be  true. 

(CHARLES  A8T0B.) 
Sworn  to  before  me,  this         T 
(18th)  day  of  (Janwary,  1915.)  J 

(EDWARD  JAMES,)       , 
Ifotary  Public, 

(N.  Y.)  Co.,  No.  (296.) 


FORM  No.  441 
Consent  of  Proposed  Special  Guardian 

SUEKOGATES'  COURT, 

County  of  (New  York.) 


In  the  Matter 

of  the 

Application  of  (WILLIAM  TAYLOR 
and  JOHN  ASTOR,)  as  Trustees 
Under  the  Last  Will  and  Testament  of 
(WILLIAM  ASTOR,)  Deceased,  for 
Leave  to  Resign  Testamentary  Trusts 
Under  Section  2572  of  the  Code  of 
Civil  Procedure,  and  for  Leave  to 
Have  Their  Accounts  as  Such  Testa- 
mentary  Trustees   Judicially   Settled. 


I,  (GEORGE  KENT,)  an  attorney  and  counsellor-at-law,  re- 
siding at  (25  Park  Place,  in  the  Borough  of  Brooklyn,  City  of 
New  York,)  having  an  office  at  (132  Liberty  Street,  in  the 
Borough  of  Manhattan,)  do  hereby  consent  to  become  special 
guardian  for  (Charles  Astor,)  an  infant,  and  one  of  the  parties  to 
the  above-entitled  proceeding. 
Dated,  (February  19,  1916.) 

(GEORGE  KENT.) 
(Acknowledgment) 
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FORM  No.  442 
Affidavit  of  Proposed  Special  Guardian 
SUREOGATES'  COURT, 


County  of  {New  York.) 


In  the  Matter 

of  the 

Application  of  (WILLIAM  TAYLOR 
and  JOHN  A8T0B,)  a&  Trustees 
Under  the  Last  Will  and  Testament  of 
{WILLIAM  ASTOB,)  Deceased,  for 
Leave  to  Resign  Testamentary  Trusts 
Under  Section  2572  of  the  Code  of 
Civil  Procedure,  and  for  Leave  to 
Have  Their  Accounts  as  Such  Testa- 
mentary  Trustees   Judicially   Settled. 


ss. 


STATE  OF  NEW  YORK, 

County  of  {New  Yorh,) 

{GEORGE  KENT,)  being  duly  sworn,  says:  That  he  is  an 
attorney  and  counseUor-at-law  and  has  been  for  {ten)  years  last 
past.  That  he  is  the  person  mentioned  in  the  consent  hereto  an- 
nexed; that  he  is  in  all  respects  competent  to  protect  whatever 
rights  the  petitioner,  {Charles  Astor,)  may  have  in  the  above^ 
entitled  proceeding;  that  he  is  a  freeholder  in  the  County  of  {New 
York)  and  a  responsible  person;  that  he  has  no  interests  adverse 
to  those  of  the  said  infant  nor  has  he  had  any  interest  whatever 
herein ;  that  he  is  not  connected  in  business  with  the  attorney  or 
counsel  of  any  party  to  this  proceeding;  and  that  he  is  worth 
upwards  of   ($5,000)    in  personal  property  over  and  above  all 

debts  and  liabilities. 

{GEORGE  KENT.) 

Sworn  to  before  me,  this  \ 

{19th)  day  of  {February,  1916.)J 

{EDWARD  JAMES,) 

Notary  Public, 
29  {New  York)  Co.  (296.) 


896 


Special  Guaedian 


Affidavit  of   Parent 


FOEM  No.  443 

Affidavit  of  Parent  of  Infant 

SUREOGATES'  COURT, 
County  of  (New  York.) 

In-  the  Matter 

of  the 

Application  of  (WILLIAM  TAYLOR 
and  JOHN  ASTOR,)  as  Trustees 
Under  the  Last  Will  and  Testament  of 
(WILLIAM  ASTOR,)  Deceased,  for 
Leave  to  Resign  Testamentary  Trusts 
Under  Section  2572  of  the  Code  of 
Civil  Procedure,  and  for  Leave  to 
Have  Their  Accounts  as  Such  Testa- 
mentary  Trustees   Judicially   Settled. 


STATE  OF  NEW  YORK,] 

County  of  (New  York. )     J     " 

(SARAH  ASTOR,)  being  duly  sworn,  says:  I  am  the 
(mother)  of  (Charles  Astor,)  the  petitioner  herein,  (and  am,  also 
his  general  guardian.)  Said  petitioner  resides  with  me  at  the 
present  time  at  (No.  621  Fifth  Avenue,  in  the  Borough  of  Man- 
hattan, City  of  New  York.) 

Said  petitioner  has  informed  me  that  (he)  desires  to  apply  to 
this  court  for  the  appointment  of  (George  Kent)  as  his  special 
guardian  in  this  proceeding;  and  I  approve  such  application.  I 
have  not  influenced  the  said  petitioner  in  any  way  in  the  choice 
of  a  guardian,  but  his  selection  was  his  own  act. 

(SARAH  ASTOR.) 
Sworn  to  before  me,  this  1 

(18th)  day  of  (  February,  1916.)  J 

(EDWARD  JAMES,) 

Notary  Public, 

(New  York)  Co.  (296.) 
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Order 


FORM  No.  444 

Order  Appointing  Special  Guardian  (Infant  Over  Fourteen) 

At  a  term  of  the  Surrogates'  Court,  held  in  and  for  the 
County  of  {New  York,)  at  {the  Hall  of  Records,  in 
the  Borough  of  Mwnkattan,  City  of  New  York,)  on 
the  {2Uh)  day  of  {February,  iai6.) 
Present  : 

Hon.  {ROBERT  LUDLOW  FOWLER,) 

Surrogate. 


In  the  Matter 

of  the 

Application  of  {WILLIAM  TAYLOR 
and  JOHN  A8T0R,)  as  Trustees 
Under  the  Last  Will  and  Testament  of 
{WILLIAM  ASTOR,)  Deceased,  for 
Leave  to  Resign  Testamentary  Trusts 
Under  Section  2572  of  the  Code  of 
Civil  Procedure,  and  for  Leave  to 
Have  Their  Accounts  as  Such  Testa- 
mentary  Trustees   Judicially   Settled. 


On  reading  and  filing  the  petition  of  {Charles  Astor,)  verified 
the  {18th)  day  of  {February,'  1916;)  the  consent  and  the  affidavit 
of  {George  Kent,)  dated  and  verified  the  (19^)  day  of  {Feb- 
ruary, 1916;)  together  with  the  affidavit  of  {Sarah  Astor,)  veri- 
fied the  {18th)  day  of  {February,  1916,)  whereby  it  appears  that 
{George  Kent)  is  a  competent  and  responsible  person  to  appear  as 
special  guardian  for  {Charles  Astor,)  it  is 

OEDERED,  that  {George  Kent,)  counsellor-at-law,  be,  and  he 
hereby  is,  appointed  special  guardian  for  {Charles  Astor,)  in  the 
above-entitled  proceedings  and  authorized  and  directed  to  appear 
therein  and  take  such  steps  as  he  may  deem  proper  for  the  pro- 
tection of  the  interest  of  said  infant. 

{ROBERT  LUDLOW  FOWLER,) 

Surrogate. 


ACCOUNTING 


An    executor  or   administrator    may   voluntarily    present   an 
account  of  his  proceedings  for  judicial  settlement: 

(a)  When  notice   to   present  claims   has   been   published: 

When  the  time  stated  in  the  published  notice  for 
presentation  of  claims  has  expired. 

(b)  When  no  notice  to  present  claims  has  been  published : 

After  the  expiration  of  one  year  since  the  issuance  of 
letters. 

(c)  When  his  letters  have  been  revoked. 

He  may  be  compelled  to  account: 

(a)  Not  less  than  fifteen  days  after  the  expiration  of  the 

time  stated  in  the  published  notice  for  the  presenta- 
tion of  claims. 

(b)  After  the  expiration  of  one  year  from  the  issuance  of 

letters. 

(c)  When  his  letters  have  been  revoked  or  for  any  reason 

his  powers  have  ceased.      (For  other  cases,  see  §  2726, 
Code.) 

As  to  who  should  be  cited,  see  §  2730,  Code. 

As  to  contents  of  petition  generally,  see  §  2521,  Code. 
Citation  must  issue  to  the  Attorney-General  of  the  State : 
^^Tiere  it  appears  that  there  is  no  heir-at-law  or  next  of  kin, 
as  the  case  may  be ;  or  that  it  is  not  known  whether  or  not 
there  be  such;  or  when  all  the  parties  interested  are  non- 
resident aliens. 

As  to  unknown  parties : 

If  any  persons  interested,  or  their  names,  residences  and 
post-office  addresses  be  unknown,  the  petition  must  sub- 
stantially set  forth  the  facts  which  show  what  efforts  have 
been  made  to  ascertain  the  same,  a  general  description  of 
the  parties,  and  their  connection  with  the  decedent  and 
their  interest  in  the  matter. 
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Ouiline  of  Procedure 


If  infants  are  interested : 

State  whether  or  not  the  infant  has  a  general  or  testamentary 
guardian,  whether  or  not  his  father,  or,  if  he  he  dead,  his 
mother,  is  living,  giving  the  post-office  addresses  of  such 
persons,  and  the  name  and  post-office  address  of  the  person 
with  whom  such  infant  resides. 

Incompetents : 

If  any  person  named  is  an  adjudged,  or  an  alleged  incom- 
petent, state  facts  regarding  his  incompetency,  and  the 
name  and  post-office  address  of  a  relative  or  friend  having 
an  interest  in  his  welfare;  also  the  name  and  post-office 
address  of  the  committee,  if  any,  and  the  name  and,  if 
confined,  the  post-office  address  of  the  person  or  institution 
having  the  care  or  custody  of  the  incompetent. 

In  voluntary  cases: 

The  petition  for  settlement  and  the  account  to  which  it  refers 
should  be  filed  at  the  same  time  together  with  a  copy  of  the 
will  if  account  is  made  by  an  executor,  administrator, 
c.  t.  a.,  or  a  trustee  under  a  will.  Proof  that  the  transfer 
tax  has  been  paid  or  the  estate  exempted  from  tax  by  an 
order  is  also  usually  required  in  all  cases. 


Forms  for  this  proceeding  are  provided  by  the  Surrogates' 
Courts  in  several  of  the  counties.  While  these  are  not  uniform, 
their  use  promotes  the  convenience  of  both  the  court  and  the 
attorney  as  an  indication  of  local  requirements. 


Outline  of  Procedure 

1.  Obtain  waivers  of  citations  to  accounting  when  paying  claims 

or  legacies  before  decree. 

2.  Prepare  account  of  proceedings  and  schedules  following  any 

forms  for  this  purpose  provided  by  Surrogate's  Court. 

3.  Prepare   petition    for    settlement    of    account,    any   waivers 

needed,  citation  to  show  cause  why  accouiit  should  not  be  set- 
tled and  allowed,  and  order  for  service  of  citation  by  mail 
or  publication,  if  needed. 
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Outline  of  Procedure 


4.  File  account  and  schedules,  petition  for  settlement,  copy-  of 

will  and  copy  of  order  assessing  transfer  tax  or  exempting 
estate. 

5.  Have  citation  issued  by  clerk  and  obtain  order  for  service  by 

mail  or  publication,  if  needed. 

6.  Serve  citation  on  all  parties  named  therein  and  proceed  with 

service  by  mail  or  publication. 
1.  File  original  citation  with  proof  of  service  by  affidavit  or 
acknowledgment  of  parties  served  and  affidavit  of  publica- 
tion (if  needed)  at  least  one  day  before  return  day. 

8.  Attend  on  hearing  and  if  no  objections  filed  have  matter 

marked  for  decree. 

9.  If  no  appearances  in  opposition, 

Draw  and  submit: 

Decree  settling  account. 

Bill  of  costs  and  affidavit  proving  same. 

10.  If  appearances  have  been  made,  wait  eight  days  for  possible 

objections  to  be  filed. 

11.  Draw  decree  and  serve  proposed  decree  with  two  days'  notice 

of  settlement  on  all  parties  who  have  appeared. 

12.  Prepare  bill  of  costs  and  affidavits  to  support  same  and  give 

two  days'  notice  of  taxation  of  same  at  the  same  time  and 
place  for  settlement  of  decree. 

Enter  in  diary,  day  when  proposed  decree  and  bill  of 
costs  to  be  submitted. 

13.  Decree  signed  and  entered 

14.  Complete  distribution  and  file  vouchers  showing  compliance 

with  terms. 

15.  Serve  copy  of  decree  on  any  surety  company  on  bond,  if  any, 

of  accounting  party  to  terminate  bond. 
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FORM  No.  445 

Petition  for  Voluntary  Accounting  —  Executor 

SUEEOGATES'  COUET, 
County  of  {New  York.) 

In  the  Matter 

of  the 

Judicial  Settlement  of  the  Account  of 
Proceedings  of  (AUGUST  MUL- 
LEB)  as  Executor  of  (SOPHIE 
MULLER,  also  hnown  as  SOPHIE 
MOLLER,)  Deceased. 

To  the  Surrogates'  Court  of  the  County  of  (New  York:) 

The  petition  of  (August  Muller,)  residing  at  (189  Flatbush 
Avenue,  Borough  of  Brooklyn,  City  of  New  York,)  respectfully 
states : 

That  letters  testamentary  under  the  last  will  and  testament  of 
(Sophie  M viler,  also  known  as  Sophie  Mailer,)  deceased,  who  at 
the  time  of  (her)  death  was  a  resident  of  (1023  Columbus 
Avenue,  Borough  of  Manhattan,  City  and)  State  of  New  York, 
were  granted  to  your  petitioner  by  the  Surrogates'  Court  of  (New 
York)  County,  on  the  (M)  day  of  (July,  1916.) 

That  more  than  one  year  has  elapsed  since  the  issuance  of  said 
letters  testamentary. 

[That  more  than  six  months  has  elapsed  since  the  issuance  of 
letters  testamentary  and  that  the  time  for  presentation  of  claims 
as  fixed  by  a  notice  duly  published  has  expired.] 

That  the  names  and  post-office  addresses  of  all  creditors  or  per- 
sons claiming  to  be  creditors  of  the  decedent  (except  such  as  by 
vouchers  filed  with  the  account  appear  to  have  been  paid),  of  the 
sureties  on  the  official  bond  of  your  petitioner  [of  the  (widow  or 
hushand)'\  of  the  decedent,  of  all  the  heirs-at-law  and  next  of  kin 
of  the  decedent,  of  all  devisees  and  trustees  under  the  wHl  of 
decedent,  of  all  legatees  (except  such  as  by  vouchers  and  releases 
duly  executed  and  filed  appear  to  have  been  paid,)  and  of  all  other 
necessary  and  proper  parties,  are  as  follows : 
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Name 

Nature  of  interest 

Post-ofl5ce  address 

(One-quarter  of  residuary  estate) . . 

(One-quarter  of  residuary  estate) . . 
(One-quarter  of  residuary  estate) . . 

(One-quarter  of  residuary  estate)  . . 

(189  Flatbush  avenue,  Borough  of 

Brooklyn,  City  of  New  York.) 

(Anna  Marie  Sckultz) 

(Frankfurt  am  Main,  Empire  of 

Qermany.) 
(Heilund      Pflegeanetalt,      Weis- 

(Oretchen  Gluck)        

loch  near  Heidelberg,  Empire  of 
Germany.) 

Manhattan,  New  York  City.) 

That  there  are  no  other  persons  than  those  above  mentioned 
interested  in  this  proceeding. 

That  all  of  said  above-mentioned  personsi  are  of  full  age  and 
sound  mind,  except  {Arma,  Marie  Sckidtz,  an  incom^petent ,  of 
whom  deponent  is  informed-  and  believes  Adolph  Spielman  of 
Neiie  Krame  No.  9,  Frankfurt  am  Main,  Empire  of  Germany, 
has  been  appointed  committee,)  and  (Louisie  Schultz,)  who  is  an 
infant  over  the  age  of  fourteen  years,  and  resides  with  her 
{father,  Ludwig  Schultz,  at  Franhfurt-am-Main,  Germany, )  and 
of  whom  no  general  or  testamentary  guardian  has  heretofore  been 
appointed,  and  (Gretchen  GVach,)  who  is  an  infant  under  the  age 
of  fourteen  years,  and  resides  with  her  {mother,  Martha  Gluck, 
at  210  Second  Avenue,  Borough  of  Ma/nhattan,  City  of  New 
York,)  of  whom  (Martha  Gluck,  her  mother,)  was  appointed  gen- 
eral guardian,  by  letters  dated  (June  10,  1915,)  iss^ued  by  the 
■Surrogates'  Court  of  (New  York)  County. 

That  the  estate  herein  amounts  to  [less]  than  five  liiousand 
dollars. 

That  your  petitioner  is  desirous  of  rendering  to  said  Surro- 
gates' Court  of  (N&u/  York)  County  an  account  of  (his)  proceed- 
ings, and  therefore  prays  that  (his)  account  be  judicially  settled, 
and  that  the  persons  above  mentioned  and  all  necessary  and  proper 
persons  be  cited  to  show  cause  why  such  settlement  should  not 
be  had  and  for  such  other  and  further  relief  as  the  court  may  deem 
just  and  proper,  and  that  an  order  be  granted  according  to  law 
directing  the  service  of  the  citation  personally  without  the  State 
or  by  publication  upon  the  persons  hereinbefore  stated  to  be  non- 
residents 'of  the  State  or  otherwise. 

Dated,  (August  17,  1916.) 

(AUGUST  MULLEB,) 

Petitioner. 
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STATE  OF  NEW  YORK,  1 

r  SS    ' 

County  of  {Nem  York,)      j 

{AUGUST  MULLER,)  the  petitioner  named  in  the  foregoing 
petition,  being  duly  sworn,  deposes  and  says  that  (Jie)  has  read 
the  foregoing  petition  subscribed  by  {him)  and  knows  the  con- 
tents thereof;  and  that  the  same  is  true  of  {his)  own  knowledge, 
except  as  to  the  matters  herein  stated  tO'  be  alleged  on  information 
and  belief,  and  that  as  to  those  matters  {he)  believes  it  to  be  true. 

{AUGUST  MULLER,) 

Petitioner. 

Sworn  to  this  {11th)  day| 
of  {August,  1916.)      J 

{ALFRED  LORREY,) 

Notary  Public, 

{New  York)  County. 


In  New  York,  {Rule  VIII,)  Bronx  and  Queens  Counties  a 
copy  of  the  will  and  a  sworn  copy  of  the  receipt  showing  pay- 
ment of  transfer  tax  or  of  order  exempting  estate  from  tax  must 
be  filed  with  the  account. 

FOEM  No.  446 
Account  of  Proceedings 

SURROGATES'  COURT, 
County  of  {New  York.) 


In  the  Matter 

of  the 

Judicial   Settlement   of  the  Account   of 

Proceedings  of  {HENRY  JAMES)  as 

{Sole       Surviving       Executor)       of 

{EUGENE  HIGGINS,)  Deceased. 


To  the  Surrogates'  Court  of  the  County  of  {New  York:) 

I,  {HENRY  JAMES,)  residing  at  (20  West  Mth  Street,  in 
the' Borough  of  Mcmhattan,  City  of  New  York,)  in  the  County 
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of  {New  York,)  do  render  the  following  account  of  {my')  pro- 
ceedings as  {sole  surviving  executor)  of  {EUGENE  HIGGINS,) 
deceased.  On  the  {l^tli)  day  of  {September,  1915,)  letters 
{testamentary)  were  issued  to  {me  and  Michael  Hines.)  On  the 
(20iA)  day  of  {September,  1915,  we)  caused  an  inventory  of  the 
personal  estate  of  the  deceased  to  be  filed  in  this  office,  which  per- 
sonal estate  therein  set  forth  amounts,  Ijy  appraisement  by  the 
appraisers  duly  appointed,  to  ($40,000.00.) 

Schedule  A,  hereto  annexed,  contains  a  statement  of  all  the 
property  contained  in  said  inventory,  sold  by  {me)  at  public 
or  private  sale,  with  the  prices  and  manner  of  sale;  which  sales 
were  fairly  made  by  {me)  at  the  best  prices  that  could  then  be 
had,  with  due  diligence,  as  I  then  believed;  it  also  contains  a 
statement  of  all  the  debts  due  the  said  estate  and  mentioned  in  said 
inventory,  which  have  been  collected,  and  also  of  all  interest  or 
moneys  received  by  {me)  for  which  (/  am)  legally  accountable. 

Schedule  B,  hereto  annexed,  contains  a  statement  of  all  debts 
in  said  inventory  mentioned,  not  collected  or  collectible  by  {me) 
together  with  the  reasons  why  the  same  have  not  been  collected 
and  ai-e  not  collectible;  and  also  a  statement  of  the  articles  of 
personal  property  mentioned  in  said  inventory  unsold,  and  the 
reasons  of  the  same  being  unsold,  and  their  appraised  value; 
and  also  a  statement  of  all  property  mentioned  therein  lost  by 
accident,  without  any  wilful  default  or  negligence,  the  cause  of 
its  loss  and  appraised  value.  No  other  assets  than  those  in  said 
inventory,  or  herein  set  forth,  have  come  to  {m,y)  possession  or 
knowledge,  and  all  the  increase  or  decrease  in  the  value  of  any 
assets  of  said  deceased  is  allowed  or  charged  in  said  Schedules  A 
and  B. 

Schedule  C,  hereto  annexed,  contains  a  statement  of  all  moneys 
paid  by  (me)  for  funeral  and  other  necessary  expenses  for  said 
estate,  together  with  the  reasons  and  object  of  such  expenditure. 

On  or  about  the  (25^^)  day  of  {September)  in  the  year 
(1915,  /)  caused  a  notice  for  claimants  to  present  their  claims 
against  the  said  estate  to  me  within  the  period  fixed  by  law,  and 
at  a  certain  place  therein  specified  to  be  published  in  two  news- 
papers, according  to  law,  for  six  months,  pursuant  to  an  order  of 
the  Surrogate  of  the  County  of  {New  Yorkj)  to  which  order, 
notice  and  due  proof  of  publication  herewith  filed,  (/)  refer  as 
part  of  this  account. 
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Schedule  D,  hereto  annexed,  contains  a  statement  of  all  the 
claims  of  creditors,  presented  to  and  allowed  by  (me)  or  dis- 
puted by  {me)  and  for  which  judgment  or  decree  has  been  ren- 
dered against  (me)  together  with  the  names  of  the  claimants,  the 
general  nature  of  the  claim,  its  amount,  and  the  time  of  the  rendi- 
tion of  the  judgment ;  it  also  contains  a  statement  of  all  moneys 
paid  by  (me)  to  the  creditors  of  the  deceased,  and  their  names, 
and  the  time  of  such  payment. 

Schedule  E,  hereto  annexed,  contains  a  statement  of  all  moneys 
paid  to  the  legatees,  widow,  or  next  of  kin  of  the  deceased. 

Schedule  F,  hereto  annexed,  contains  the  names  of  all  persons 
entitled  as  husband,  widow,  legatee,  or  next  of  kin  of  the  deceased, 
to  a  share  of  the  estate,  or  fund,  with  their  post-office  addresses, 
degree  of  relationship,  and  a  statement  of  which  of  them  are 
minors  and  whether  they  have  any  father,  mother  or  guardian, 
and  if  so,  their  names  and  post-office  addresses  to  the  best  of  (my) 
knowledge,  information  and  belief. 

Schedule  G,  hereto  annexed,  contains  a  statement  of  all  other 
facts  affecting  (my)  administration  of  said  estate  or  fund,  (my) 
rights  and  those  of  others  interested  therein. 

(/)  charge  {myself)  as  follows : 
With  amount  as  shown  by  Exhibit  A $43,710  93 

(Z)  credit  {myself)  as  follows : 
With  amount  of  loss  on  sales,  as  per 

Schedule  B $2,175  00 

With  amount  of  debts  not  collected,  as 

per  Schedule  B 000  00 

With  amount  of  Schedule  C 1,274  51 

With  amount  of  Schedule  D 000  00 

With  amount  of  Schedule  E 4,043  67 

— 7,493  18 


Leaving  a  balance  of $36,217  75 


(consisting  of  $30,000  in  mortgages  and  $6,217.75  in  cash)  to  be 
distributed  to  those  entitled  thereto,  subject  to  the  deductions  of 
the   amount  of    {my)    commissions,    and  the    expenses    of   this 
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accounting.     The  said  schedules,  which  are  severally  signed  by 
(me)  are  part  of  this  account. 

SUREOGATES'  COURT, 
County  of  {New  York.) 


In  the  Matter. 

of  the 

Judicial   Settlement  of  the  Account   of 

Proceedings  of  {HENRY  JAMES)  as 

{■Sole       Surviving       Executor)        oi 

{EUGENE  BIGGINS,)  Deceased. 


STATE  OF  NEW  YORK,  i 
County  of  {New  York,)       J 

{I,  HENRY  JAMES,)  residing  at  (20  W.  QMh  Street, 
Borough  of  Manhattan,  City  of  New  York,)  as  {sole  surviving 
executor)  of  {Eugene  Higgins,)  deceased,  being  duly  sworn,  say 
that  the  charges  made  in  the  foregoing  account  of  proceedings 
and  schedules  annexed,  for  moneys  paid  by  (me)  to  creditors, 
legatees  and  next  of  kin,  and  for  necessary  expenses,  are  correct, 
that  (/)  have  been  charged  therein  all  the  interest  for  moneys 
received  by  (me)  and  embraced  in  said  account,  for  which  {I  am,) 
legally  accountable ;  that  the  moneys  stated  in  said  account  as  col- 
lected were  all  that  were  collectible,  according  to  the  best  of  {my) 
knowledge,  information  and  belief;  that  the  allowances  in  said 
decrease  in  value  of  any  assets,  and  charges  therein,  for  the  in- 
crease in  such  value,  are  correctly  made;  and  that  {I)  do  not 
know  of  any  error  in  said  account  or  anything  omitted  therefrom 
which  may  in  anywise  prejudice  the  rights  of  any  party  interested 
in  said  estate  or  fund ;  and  that  said  account  contains,  to  the  bes't 
of  {my)  knowledge  and  belief,  a  full  and  true  statement  of  all 
{my)  receipts  and  disbursements  on  account  of  said  estate  or 
fund,  and  of  all  money  and  other  property  belonging  to  said 
estate  or  fund  which  have  come  into  {my)  hands,  or  which  have 
been  received  by  any  other  person  for  (me),  or  by  {me),  or  by 
order  or  authority  for  {my)  use,  and  that  {I)  do  not  know  of  any 
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error  or  omission  in  the  account  to  the  prejudice  of  any  creditor 
of  or  person  interesi;ed  in  said  estate  or  fund. 

{HENRY  JAMES.) 
Sworn  to  before  me,  this 
{lUh)  day  of  {October,  1916.) 
{JOHN  JONES,) 

N'otary  Public, 

{New  Yorlc)  County. 


Schedules  to  be  Included  in  Account  of  Proceedings 

SCHEDULE  A 

Accowit  No.  459531,  Seaman's  BamJc  for  Savings,  Pearl 
and  IVaZZ  Streets,  Borough  of  Manhattan,  City  of 
New  Yorlc,  including  interest  to  July  1,  1914 

Interest  on  above  account  from  July  1, 1914,  last  interest 

date,  to  August  16,  1914,  date  of  decedent's  death 

Bond  dated  February  10,  1912,  payable  to  decedent  for 
$5,000,  executed  by  Stanley  Stone,  and 

Mortgage  securing  the  same  recorded  in  the  office  of  the 
Register  of  the  County  of  Bronx  in  Liber  — ,  Page 
—  of  Mortgages  on  —  day 

Certificate  No.  iV615  for  5  shares  of  the  common  stock 
of  Lehigh  Valley  R.  R.  Co.  standing  in  the  name  of 
deceased.    Appraised  at  the  value  of 

Certificate  No.  10  for  50  shares  of  the  capital  stock  of 
the  Acme  Realty  Company.    Appraised  at  the  value 

of 

Certificate  No.  M210  of  the  corporate  stack  of  the  City 
of  New  York  with  coupons  to  and  including  July, 

1916,  attached.    Appraised  at  the  value  of.  . .  . 

{AUGUST  MAYER,) 

Petitioner. 
SCHEDULE  B 
Five  shares  of  the  common  stock  of  the  Lehigh  Valley 

R.  R.  Co.,  appraised  at $450  00 

Bold  by  me  at  public  sale  at  the  then  market  price  for. .      390  00 

Loss  $160  00 
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Ten  shares  of  the  capital  stock  of  Acme  Realty  Co,  were  not 

sold  by  me  for  the  reason  that  after  diUgeni  inquiry  I  was  unable 

to  find  a  purchaser  for  same.     Said  Acme  Realty  Company  is 

a  privately  owned  corporation,  capitalized  for  $10,000,  the  stocTc 

being  held  entirely  by  deceased  and  his  sons. 

(AUGUST  MAYER,) 

Petitioner. 
SCHEDULE  C 

New  York  Law  Journal,  piiblica:lion;  of  citation  in  mat- 
ter of  probate  of  will —  Voucher  No.  1 $12  30 

Charles  Stumpf,  600  Westchester  Ave.,  Borough  of  the 
Bronx,  City  of  New  York,  funeral  bill  —  Vov^hev 
No.  2 178  00 

S.  J.  Kracke,  3587  Broadway,  Borough  of  Manhattan, 

City  of  New  York,  flowers  —  Voucher  No.  3 14  00 

Dr.  Frederic  Pfletschinger,  557  West  IhQth  St., 
Borough  of  Manhattan,  City  of  New  York,  medical 
services  —  Voucher  No.  4 2  00 

Minister  for  funeral  services 5  00 

Hugo  Levy,  37  Liberty  St.,  Borough  of  Manhattan, 
City  of  New  York,  special  guardian  on  probate  — 
Voucher  No.  5 15  00 

The  German  Society  of  the  City  of  New  York,  147 
Fourth  Ave.,  Borough  of  Manhattan,  City  of  New 
York,  certified  translation —  Voucher  No.  6 10  00 

Adolph  &  Henry  Bloch,  99  Nassau  St.,  Borough  of 
Manhattan,  City  of  New  York,  legal  services  — 
Voucher  No.  7 100  00 

George  Schwegler,  1613  First  Ave.,  Borough  of  Mem- 
hattan.  City  of  New  York,  appraising  jewelry  for 
transfer  tax  —  Voucher  No.  8 3  00 

Adolph  Henry,  109  Nassau  St.,  Borough  of  ManJiattan, 
City  of  Neil}  York,  legal  services  for  accounting  — 
Voucher  No.   9 25  00 

Total $364  30 


(AUGUST  MAYER,) 

Petitioner. 
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SCHEDULE  D 

None. 

(AUGUST  MAYER,) 

Petitioner. 

SCHEDULE  E 

$500  advanced  to  the  auxiliary  committee  of  Louise  Stein,  an 

incompetent  persott,  to  pay  for  her  support  and  maintenance. 

(AUGUST  MAYER,) 

Petitioner. 

SCHEDULE F 

AUGUST  MILLER,  residuary  legatee,  residing  at  119  Shepherd 
Avenue,  Borough  of  Brooklyn,  City  of  New  Yorh. 

THEODORE  SPENGLER,  residuary  legatee,  residing  at  Dur- 
lach.  Empire  of  Germany. 

ANNA  MARIE  STEIN,  an  incompetent,  residuary  legatee,  re- 
siding at  Frankfurt  am  Main,  and  of  whom  deponent  is 
informed  Adolph  Buhlmann,  of  Neue  Krdme  No.  9,  Frank- 
fwrt  am  Main,  Empire  of  Germany,  has  been  appointed  com- 
mittee. 

LOUISE  STEIN,  an  incompetent,  residuary  legatee,  residing  at 
Heilmid-Pflegeanstalt,  Weishch  near  Heidelberg,  Empire  of 
Germany,  and  of  whom  deponent  is  informed  Ludwig  Schwenn. 
of  Sinshein,  Empire  of  Germany,  has  been  appointed  committee. 

(AUGUST  MAYER  J 

Petitioner. 

SCHEDULE  G 
CHARLES  WHITE  of  287  Broadway,  Borough  of  Manhattan, 
City  of  New  York,  has  served  upon  petitioner  a  power  of 
attorney  claimed  to  have  been  executed  by  Adolph  Buhlmann, 
residing  at  Neue  Krdme  No.  9,  Frankfurt  am  Main,  Empire 
of  Germany,  "  as  trustee  (Pfleger)  of  Anna  Steim,,  an  insane 
person,"  dated  July  2,  1915,  and  said  Charles  White  claims  to 
be  entitled  to  receive  the  monies  on  behalf  of  said  Adoph  Buhl- 
mann, as  trustee  (Pfleger)  of  Anna  Stein,  an  insane  person. 

(AUGUST  MAYER,) 

Petitioner. 
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FORM  No.  447 
Petition  for  Compulsory  Aooonnting  * 

SUREOGATES'  COURT, 

County  of  {New  York.) 

Iff  the  Matter  of  the  Application  for  a 
Compulsory  Accounting  in  the  Estate 
of 

(HENRY  ENO,) 

Deceased. 


To  the  Surrogates'  Court  of  the  County  of  (New  York:) 

'The  petition  of  (Sarah  Eno,)  residing  at  (No.  48  We^  50th 
St.^  Borough  of  Mamhattam,,  City  and  State  of  New  York,) 
respectfully  states: 

That  your  petitioner  (is  the  widow  and  residuary  legatee)  of 
(He'nry  Eno,)  deceased,  who  at  the  time  of  (Ms)  death  was  a 
resident  of  (No.  48  West  50th  St.,  Borough  of  Manhattan,  City 
and  State  of  New  York;) 

That  (hy  said  Last  Will  and  Testamerd  your  petitioner  is  the 
sole  residuary  legatee  under  the  Will  of  said  decedent.) 

That  letters  (testanuenfary)  on  the  estate  of  said  deceased  were 
on  the  (21st)  day  of  (September,  1915,)  granted  by  the  Surro- 
gate of  the  County  of  (New  York)  to  (Abraham  Bohm,)  who 
resides  at  (No.  48  West  8Srd  St.,  Borough  of  Manhattan,  City 
and.  State  of  New  York.) 

That  there  are  no  other  persons  than  those  above  mentioned 
interested  in  this  proceeding. 

That  more  than  (one  year)  has  elapsed  since  (his)  appoint- 
ment, and  the  said  (Abraham  Bohm)  has  not  (had  his  accounts 
judicially  settled  and  allowed.) 

YOUR  PETITIOl^ER  THEREFORE  PRAYS  that  a  cita- 
tion issue  requiring  the  (said  Abraham  Bohm)  to  show  cause  why 

*  The  petition  must  substantially  set  forth  the  facts  upon  which  the  juris- 
diction of  the  court  depends  to  entertain  the  application  and  grant  the 
relief  asked  for.     [Sec.  2521  C.  C.  P.]     See  note  p.  898. 
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(he)  should  not  render  and  have  judicially  settled  (his)  account 
of  proceedings  as  such  (Executon  of)  said  (Hemry  Eno.) 
Dated,  (September  25,  1916.) 

(SABAH  ENO,) 

Ptetitioner. 
(Verification) 


FORM  No.  448 

Waiver  of  Citation  on  Accounting 
SUBROGATES'  COURT, 

County  of  (New  York. ) 


In  the  Matter  of  the  Judicial  Settlement 
of  the  Account  of  Proceedings  of 
(JOHN  SMITH,) 
Aa  Executor  of 

(HENRY  WILSON,) 

Deceased. 


To  the  Surrogates'  Court  of  the  County  of  (New  York:) 

I,  (Mary  Wilson,)  residing  at  (No.  16  West  16th  Street, 
Borough  of  MamJiattcm,  City  and  State  of  New  York,)  the 
undersigned  being  a  person  interested  as  (a  legatee)  in  the  estate 
or  fund  of  (Henry  Wilson,  deceased,)  do  hereby  appear  and 
waive  the  issue  and  service  of  a  citation  in  the  above-entitled 
matter,  and  consent  that  a  decree  be  made  settling  the  account  of 
said  (John  Smith,  as  Executor,  etc.,  of  Henry  Wilson,  deceased.) 

(MARY  WILSON.) 
Dated  (the  15th)  day  of  "^ 
(September,  1916.) 

STATE  OF  NEW  YORK,] 
County  of  (New  York,)     j 

*  BE  IT  KNOWN",  that  on  the  (15^^)  of  (September,) 
one  thousand  nine  hundred  and  (sixteen,)  before  me 
(Arthur  Bryant,)  a  (Notary  Public)  in  and  for  the 

*  II  acknowledgment  taken  outside  the  State,  certificate  of  Notary's  author- 
ity and  of  the  genuineness  of  his  signature  must  be  attached.    See  p.  805. 
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State  of  {New  York,)  duly  commissioned  and  sworn, 
dwelling  in  the  {Borough  of  Manhattan,  City,  County 
and  State  of  New  York,)   personally  came  and  ap- 
peared {Mary  Wilson,)  to  me  personally  known,  and 
known  to  me  to  be  the  same  person  described  in  and 
who  executed  the  above  waiver  and  consent,  and  {she) 
aclmowledged  the  same  to  be  {her)  act  and  deed. 
IN  TESTIMONY  WHEREOF,  I  have  hereunto  sub- 
scribed my  name  and  affixed  my  seal  of  office,  the 
[Notarial     day  and  year  last  above  written. 
Seal]  {ARTHUR  BRYANT,) 

Notary  Public,  {New  York)  'County. 


FORM  No.  449 
Citation  on  Acconnting 

THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK,  BY  THE 
GRACE  OF  GOD,  FREE  AND  INDEPENDENT. 

To  {Theodore  Sprager,  Anna  Marie  Schultz,  named  in  the  Will 
as  Anna  Schultz,  Louise  Schultz,  Adolph  Spielman,  as  committee 
of  Anna  Marie  Schultz  and  Gretchen  Oluck,)  and  to  all  persons 
interested  as  creditors,  legatees,  next  of  kin  or  otherwise,  in  the 
estate  of  {Sophie  Muller,  also  known  as  Sophie  Mailer,)  deceased, 
who  at  the  time  of  {her)  death  resided  at  (1023  Colwmhus 
Avenu&,  Borough  of  Manhattan,  City  and)  State  of  New  York, 
send  Greeting : 

Upon  the  petition  of  {August  Muller,)  residing  at  {No.  189 
Flathush  Avenue,  Borough  of  Brcfoklyn,  City)  and  State  of  New 
York. 

You  and  each  of  you  are  hereby  cited  to  show  cause  before  the 
Surrogates'  Court  of  {New  York)  County,  held  at  {the  Hall  of 
Records,)  in  the  County  of  {New  York,)  on  the  {6th)  day  of 
{October,  1916,)  at  {half-past  ten)  o'clock  in  the  forenoon  of 
that  day,  why  the  account  of  {August  Muller,)  as  {Executor) 
{of  the  Last  Will  and  Testament  of  said  deceased,)  should  not  be 
judicially  settled. 
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m  TESTIMONY  WHEREOF,  We  have  caused  the  Seal 
of  the  Surrogates'  Court  of  the  said  County  of  (New 
York)  to  be  hereunto  affixed. 
Witness!,  Honorable  (Robert  Ludlow  Fowler,)  a  Surrogate 
of  our  said  County,  at  the  County  of  (New  York,) 
[l.  s.J     the  (19th)  day  of  (Aiigiist,)  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  (sixteen.) 
(DANIEL  J.  DOWDNEY,) 

Clerk  of  the  Surrogates'  Court. 


FOBm  No.  450 


Order  Designating^  Person  to  Beceive  Citation  on  Behalf  of  Infant 

or  Incompetent 

At  Chambers  of  the  Surrogates'  Court  held  in  and  for 
the  County  of  (New  York,)  at  (the  Hall  of  Records,) 
in  the  County  of  (New  York,)  on  the  (21st)  day  of 
(Augtist,)  in  the  year  nineteen  hundred  and  (six- 
teen.) 
Present  : 

Hon.  (ROBERT  LUDLOW  FOWLER.) 

Surrogate. 


In  the -Matter  of  the  Judicial  Settlement 
of  the  Account  of  Proceedings  of 
(AUGUST  MULLER,  as  Executor  of 
SOPHIE  MULLER,  also  known  as 
SOPHIE  MOLLER,)  Deceased. 


Upon  the  petition  of  (August  Muller,  as  Executor)  of  the  estate 
of  (Sophie  Muller,  also  known  as  Sophie  Moller,)  late  of  the 
County  of  (New  York,)  deceased,  and  it  appearing  by  the  petition 
that  (Anna  Marie  Schultz,  ruimed  in  the  Will  as  Anna,  Schultz, 
and  Louise  Schultz,  are  incompetents,)  and  (Oeorge  Miller  and 
Ralph  Miller)  are  infants  (under  the  age  of  14.) 

IT  IS  ORDERED  that  a  copy  of  the  citation  herein  be  also 
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delivered  to  and  left  witli  (William  E.  Prcdt,)  Esq.,  Coxmsellor- 
at-Law,  of  {The  City  of  New  York,)  m.  behalf  of  said  (inconv- 
petents  and  infants)  at  least  eiglit  days  before  the  retunx  day  of 
said  citation,  and  that  the  service  of  said  citation  shall  not  be 
deemed  complete  until  such  delivearjr. 

{BOBEBT  LUDLOW  FOWLEB,) 

Surrogate. 


FOEM  No.  451 

Order  for  Publication  of  Citation  on  Accounting 

At  Chambers  of  the  Surrogates'  Court  held  in  and  for  the 
County  of  {New  York,)  at  {ike  Hall  of  Beeordsi) 
in  the  County  of  {New  York,)  on  the  {Isl)  day  of 
{September,)  in  the  year  one  thousand  nine  hundred 
and  {sixteen.) 
Present  : 

Hon.  {BOBEBT  LUDLOW  FOWLEB,) 

Surrogate. 

In  the  Matter  of  the  Judicial  Settlement 
of  the  Account  of  Proceedings  of 
{JOHN  BBOWN,)  as  {Executor)  of 
{NATHAN  JONES,)  Deceased. 


Upon  filing  the  verified  petition  {John  Brown,)  as  {Executor) 
of  {Nathan  Jones,)  deceased,  late  of  the  County  of  {New  York,) 
by  which  the  petitioner  has  made  proof  to  my  saitisfaction  that 
{Henry  Ames  and  Michael  Ivins,)  le^tee(s)  or  next  of  kin  of 
said  {Nathan  Jones,)  deceased,  and  that  {they  are)  not  resident (s) 
of  this  State,  and  that  personal  service  of  the.  citation  herein 
cannot  with  due  diligence  be  made  upon  {them)  within  the  State, 
and  by  which  said  petition  the  petitioner  has  also  made  proof  to 
my  satisfaction  that  there  {are)  other  legatees  or  next  of  kin  of 
said  deceased,  whose  names  and  post  office  addresses  are  unknown, 
and  cannot  after  diligent  inquiry  be  ascertained  by  the  petitioner, 
and  also  that  {Thomas  Oarvey,  if  he  he  living;  if  he  he  dead,  his 
widow,  heirs-at-law  amd  n£xt  of  kin,  executor  or  administrator, 
is  a)  legatee  or  next  of  kin  of  said  deceased,  and  that  {their) 
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post  office  addresses   (are)   unknown  and  cannot  after  diligent 
inquiry  be  ascertained  by  tbe  petitioner. 

NOW,  on  motion  of  (John  Wise,)  of  counsel  for  tbe  said  (John 
Brown,')  petitioner, 

OKDERED,  tbat  the  service  of  tbe  citation  in  tbe  above  enti- 
tled matter,  upon  tbe  aforesaid  persons,  viz.:  (Henry  Ames, 
Michael  Ivins,  and  Thomas  Garvey,  if  he  be  living;  if  he  he  dead, 
his  widow,  heirs-at-law,  and  next  of  kin,  executor  or  adminis- 
trator,) be  made  by  publication  thereof  in  (ttvo)  newspaper (s) , 
to  wit:  in  tbe  (New  York  Law  Journal,)  published  in  tbe  County 
of  (New  York,)  and  in  tbe  (Star,)  publisbed  in  tbe  County  of 
(New  York,)  once  a  week  for  four  successive  weeks;  or,  at  tbe 
option  of  tbe  petitioner,  by  delivering  a  copy  of  tbe  citation  to 
the  above-named  persons,  in  person  without  tbe  State. 

AND  IT  IS  FURTHER  ORDERED  AND  DIRECTED, 
That  on  or  before  tbe  day  of  tbe  first  publication,  tbe  petitioner 
deposit  in  tbe  post  office  at  the  County  of  (New  York,)  (two) 
co-p(ies)  of  tbe  citation,  each  contained  in  a  securely  closed  jkist- 
paid  wrapper,  directed  to  the  following  person (s)  respectively, 
at  tbe  place(s)  designated  below: 

(Hervry  Ames,  19  Liberty  Street,  Chicago,  III.) 
(Michael  Ivins,  Gravity,  Alamoosa  County,  Iowa.) 
AND  IT  IS  FURTHER  ORDERED,  That  service  of  citation 
in  tbe  above-entitled  matter  upon  those  persons  whose  names  and 
places  of  residence  are  unlcnown,  and  cannot  after  diligent  inquiry 
be  ascertained  by  tbe  petitioner  herein,  to  wit:  (Thomas  Garvey,) 
whose  place  of  residence  (is)  unknown,  and  cannot  after  diligent 
inquiry  be  ascertained  by  tbe  petitioner  herein,  be  made  by  publi- 
cation thereof  m  (two)  newspaper (s,)  to  wit:  in  the  (New  York 
Lam  Journal,)  publisbed  in  the  County  of  (New  York,)  and  in 
the  (Star,)  publisbed  in  the  County  of  (New  York,)  once  a  week 
for  four  successive  weeks;  or,  at  the  option  of  the  petitioner,  by 
delivering  a  copy  of  tbe  citation  to  the  above-named  person  m 
person  without  tbe  State. 

And  I  being  satisfied  by  tbe  said  petition  that  the  petitioner 
cannot  with  reasonable  diligence  ascertain  a  place  or  places  where 
the  said  (Thomas  Garvey)  would  probably  receive  matter  trans- 
mitted tbrougb  the  post  office,  bereby  dispense  witb  the  deposit  of 

any  papers  therein. 

(ROBERT  LUDLOW  FOWLER,) 

Surrogate. 
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FORM  No.  452 

Affidavit  of  Service  of  Citation  on  Adults,  Infants,  Incompetents  and 

By  Mailing 

STJKKOGATES'  COURT, 

County  of  {New  York.) 


In  the  Matter  of  tlie  Judicial  Settlement 
of  the  Account  of  Proceedings  of 
(AUGUST  MULLER,  as  Executor) 
of  (SOPHIE  MULLER,  also  known 
as  SOPHIE  MOLLER,)  Deceased. 


Yss.  : 


STATE  OF  ISTEW  YOEK, 
County  of  (Neil)  York,^ 

(Eugene  Fisher,)  of  (the  Borough  of  The  Bronx,  City  and 
State  of  New  York,)  being  duly  sworn,  says:  That  he  is  over 
the  age  of  eighteen  years;  that  he  made  due  service  of  the 
annexed  citation  in  the  above-entitled  special  proceeding  on  the 
■  persons  named  below,  whom  deponent  knew  to  be  the  persons 
mentioned  and  described  in  said  citation,  by  delivering  to  and 
leaving  with  each  of  them  a  true  copy  of  said  citation,  as  follows : 
(On  the  2UK  day  of  August,  1916,  on  Carl  Lohman,  at  No.  299 
Broadway,  Borough  of  Manhattan,  City  and  State  of  New  York; 
on  William,  E.  Pratt,  the  person  designated  to  receive  citation  on 
behalf  of  Anna  Marie  Schultz  and  Louise  Schvltz,  incompetents, 
at  No.  299  Broadway,  Borough  of  Manhattan,  City  and  State  of 
New  York;  on  the  30th  day  of  August,  1916,  on  Baron  Hans 
von  Ungelter,  Consul  of  the  German  Government  at  the  City  of 
New  York,  at  No.  11  Broadway/,  Borough  of  Manhattan,  City  and 
State  of  New  York;  on  the  23^  day  of  August,  1916,)  which  was 
before  the  date  of  the  first  publication  of  the  citation  herein,  he 
deposited  in  the  General  Post  Office  at  (the  Borough  of  Man- 
hattan, City,  County)  and  State  of  New  York,  (five)  (5)  sets 
of  copies  of  the  citation  herein,  dated  the  (IQth)  day  of  (August, 
1916,)  in  the  above-entitled  special  proceeding,  contained  in 
securely  closed  post-paid  wrappers  respectively  directed  to  each 
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of  the   several   persons  hereinafter  named,   at  the  places  and 
addresses  stated  below: 

{Theodore  Sprager,  Durlach,  Empire  of  Oermany.) 

(Anna  Marie  Schultz,  Frankfurt  am  Main,  Empire  of  Ger- 
many.) 

(Louise  Schultz,  Heil-und-Pflegeanstalt,  Weisloch  near  Heidel- 
berg, Empire  of  Oermany.) 

(Adolph  Spielman,  Committee  of  Anna  Marie  Stein,  Neue 
Krdme  No.  9,  Frankfurt  am  Main,  Empire  of  Germany.) 

(Ludvng    Stein,    Committee    of    Louise    Schultz,    Sinsheim, 
Empire  of  Germany.) 

(EUGENE  FISHER.) 
Sworn  to  before  me  this         ] 
(Uh)  day  of  (September,  1916.)/ 

(BENJAMIN  BYEB,) 

Notary  Public, 

(New  York)  County. 

[Attach  affidavit  of  publisher  showing  publication  of  citation 
as  directed  in  order  with  copy  of  published  citation  attached.] 


FORM  Wo.  453 

Affidavit  of  Re^larity — Accounting 

SURROGATES'  COUET, 
County  of  (New  York.) 

In  the  Matter  of  the  Judicial  Settlement 
of  the  Account  of  (THE  GERMAN 
SOCIETY  OF  THE  CITY  OF 
NEW  YORK,  as  Sole  Surviving 
Executor)  of  (ANTON  WANSCH,) 
Deceased. 


STATE  OE  NEW  YOEK,  1, 

CovLutj  oi  (New  York,)       J 

(George  Bert,)  being  duly  sworn,  says  that  he  is  (associated 
with  Messrs.  Dunn  &  Dunn,  the  attorneys  for  the  Executor) 
herein.     That  all  the  parties  to  this  proceeding  have  been  duly 
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cited  or  have  duly  waived  the  issuance  and  service  of  a  citation, 
approved  the  accounts  filed  herein  azid  consented  to  the  entry  of 
a  decree  approving  and  settling  the  same,  in  the  manner  and  form 
following,  to  wit: 

I.  By  service  of  a  copy  of  the  citation  issued  herein  upon  the 
following  persons,  in  the  manner  prescribed  by  Sections  2525 
and  2530  of  the  Ck>de  of  Civil  Procedure,  as  more  fully  appears 
by  the  proof  of  service  thereof,  made  in  the  manner  and  form 
prescribed  by  law,  and  filed  herein  on  the  (27th)  day  of  (Ncwemr 
ter,  1915,)  viz.:     On 


Name 


When 


Where 


{Elizabeth  Karr) 

{Elizabeth  Karr,  as  Admx.,  etc.,  of  Est. 
of  John  Wansch,  deceased) 

{Arthur  Karr,  infant  over  the  age  of  14 
years) 

(Bronx  National  Bank) 

.  {Mary  Ownet) 

{Simon  Frost) 


{October  29,  191B)  . . . 

(October  29,  J91B)... 

(October  29,  WIS)... 
(October  SO,  1915)... 
(November  1,  1915) . 
(November  3,  1915) . 


(No.  305  East  85th  street.  Borough 
of  Manhattan,  City  of  New  York.) 

(No.  SOB  East  86th  street.  Borough 
of  Manhattan,  City  of  New  Yortc.) 

(No.  305  East  8Bth  street.  Borough 

of  Manhattan,  City  of  New  York.) 
(No.  369  East  149th  street.  Borough 

of  The  Bronx,  City  of  New  York.) 
(No.  171  Tenth  avenue.  Borough  of 

Manhattan,  City  of  New  Yoric.) 
(No.  SBl  East  16 1st  street.  Borough 

of  The  Bronx,  City  of  New  York.) 


II.  By  service  thereof  without  the  State,  or  by  publication 
in  pursuance  of  an  order  made  herein  on  the  (18th)  day  of  (Octo- 
ber, 1915,)  under  Sections  2526  and  2529  of  the  Code  of  Civil 
Procedure,  as  more  fully  appears  by  the  proof  of  service  thereof, 
made  in  the  manner  prescribed  by  law  and  filed  herein  on  the 
(21th)  day  of  (IS ovemher,  1915,)  viz. :  On  (Johcmn  Bunner, 
Berg  Bheinphalz,  Empire  of  Germcmyj)  and  (Elizabeth  Dewtch, 
No.  38  Poplar  AvevMe,  Hcuckensmh,  State  of  New  Jersey.) 

III.  Personally  or  by  attorney  by  duly  executed  waivers  of 
the  issuance  and  service  thereof,  containing  an  approval  of  the 
account  filed  herein  and  a  consent  to  the  entry  of  a  decree  approv- 
ing and  settling  the  same,  and  filed  herein  on  the  (21th)  day  of 
(November,  1911,)  by  (Adolph  FricTc,  16  Palisade  Avenue, 
Hobaken,  N.  J.) 

IV.  That  no  notice  of  appearance  has  been  filed  herein, 
[except  by] 
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*  That  all  of  the  persons  named  above  are  of  full  age  and 
sound  mind,  excepting  those  hereinbefore  stated  to  be  otherwise, 
and  comprise  all  the  parties,  as  deponent  verily  believes,  who 
have  any  interest  in  this  proceeding. 

{GEORGE  BEET.) 
Sworn  to  before  me  this 

'  {Uh)   day  of  {Janucury,  1916.) 

{MORRIS  MAY,) 

Notary  Public, 

{New  York)  County. 


FORM  No.  454 

Decree  on  Accounting 

At  Chambers  of  the  Surrogates'  Court,  held  in  and  for 
the  County  of  {New  York,)  at  the  {Hall  of  Records,) 
in  the  County  of  {New  York,)  on  the  {first)  day  of 
{September,)  in  the  year  one  thousand  nine  hundred 
and  {sixteen.) 
Present  : 

Hon.  {ROBERT  LUDLOW  FOWLER,) 

Surrogate. 


In  the  Matter  of  the  Judicial  Settlement 

of  the  Acooimt  of  Proceedings  of 
{JOHN  GRAY,  HENRY  WHITE  and 

JAMES  BLACK,) 
As  Execut(ors)    of  the   Last  Will   and 
Testament  of 

{JOHN  BROWN,) 

Deceased. 


{John  Gra/y,  Henry  White  a/nd  Ja/mes  Black,)  as  {Executors) 
of  {the  Last  Will  and  Testament  of  John  Brown,)  deceased,  late 
of  {No.  16  East  21st  St.,  Borough  of  Manhattan,  City  and  State 

*  Where  a  person  cited  is  an  infant,  a  lunatic,  an  habitual  drunkard,  or 
for  any  cause  mentally  incapable  adequately  to  protect  his  rights,  it  must 
so  appear  in  the  foregoing  affidavit.  The  age  of  the  infant  must  also  be 
stated. 
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of  New  York,)  having  heretofore  filed  a  petition,  verified  the 
{1st)  day  of  {August,  1916,)  in  which  application  was  made  to 
the  Surrogate  of  the  County  of  {New  York,)  for  a  judicial  settle- 
ment of  the  account  of  such  {Executors)  and  a  citation  having 
been  thereupaji  issued,  pursuant  to  statute,  directed  to  all  persons 
interested  in  the  estate  or  fund  of  said  deceased,  citing  them  to 
show  cause  before  the  said  Surrogate,  at  his  ofiice  in  the  County 
of  {New  York,)  on  the  {IQih)  day  of  {August,  1916,)  at  {ten 
thirty)  o'clock  in  the  (/ore)  noon  of  that  day,  why  the  account 
of  said  {Executors)  should  not  be  judicially  settled,  and  the  said 
citation  having  been  returned  with  proof  of  the  due  service  thereof 
on  {Elizabeth  Henry,  as  Administratrix,  etc.,  of  the  estate  of 
John  Henry,  deceased;  Kate  Mahon,  Albert  Smith;  Henry  Aide 
and  John  Jones,  as  Testamentary  Trustees  of  Kate  Mahon;  Anna 
White,  an  infant  over  the  age  of  fourteen  years;  Jane  Gray,  the 
person  with  whom,  said  infant  resides;  William  White,  as  Testa- 
mentary Gv/irdian  of  Anna  White,  an  infant;  Arthur  Henry,  an 
infant  under  the  age  of  fourteen  years;  Leslie  Tom,pkins,  the 
person  designated  to  receive  citation  on  behalf  of  the  infant 
Arthur  Hewry.) 

The  following  persons  in  interest  have  waived  the  issuance  and 
service  of  citation,  and  consent  that  a  decree  be  made  settling  the 
account  as  filed,  to  wit:  {William  Green;)  and  the  said  {Execu- 
tors) having  appeared  on  the  return  day  of  said  citation  and,  also, 
{Leslie  Tompkins,  the  person  designated  to  receive  citation  on 
behalf  of  Arthur  Henry,  an  infant;  William  May,  as  Testamen- 
tary GuardioM  of  Anna  White,  an  infant,)  and  there  being  no 
other  appearances,  and  the  said  {Executors)  having  rendered 
{their)  account  under  oath,  before  the  said  Surrogate;  and  the 
said  account  having  been  filed,  and  {Leslie  Tompkins  having 
been  duly  appointed  the  Special  Guardian  of  Arthur  Henry,  an 
infant  o-ver  the  age  of  fourteen  years,  and  he  having  duly  filed 
his  report  herein  as  such  Special  Guardian  on  the  2Qth  day  of 
August,  1916,  wherein  he  finds  said  proceedings  correct  insofar 
as  they  affect  the  interests  of  his  ward;)  and  the  said  matter 
having  been  duly  adjourned  to  this  day,  the  said  surrogate,  after 
having  examined  the  said  account,  now  here  finds  the  state  and 
condition  of  the  said  account  to  be  as  stated  and  set  forth  in  the 
follov^ng  summary  statement  thereof,  to  wit: 

A  SUM'MAKY  STATEMENT  of  the  account  of  {John  Gray, 
Henry  White  and  James  Black,)  as  {Executors  of  the  Last  Will 
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and  Testamfient  of  John  Brown,)  deceased,  made  by  the  Surrogate 
as  judicially  settled. 

The  said  {Executors  are)  chargeable  as  follows: 

With  amount  as  per  schedule     A ($140,000) 

B (200) 

($140,200) 

The  said  (Executors  are)  credited  as  follows: 

With  amount  as  per  schedule     C ($2,200) 

D (700) 

E (7,000) 

(9,900) 


ii 


($130,300) 


leaving  a  cash  balance  in  (their)  hands  of ($60,000  00) 

(and  mortgages  of  the  value  of) . .  .      (70,300  00) 


Total .  ($130,300  00) 


And  it  appearing  that  the  said  (Executors  have)  fully 
accounted  for  all  the  moneys  and  property  of  the  estate  or  fund 
of  said  deceased,  which  have  come  into  (their)  hands  as  such 
(Executors)  and  (their)  account  having  been  adjusted  by  the  said 
Surrogate,  and  a  summary  statement  of  the  same  having  been 
made  as  above  and  herewith  recorded,  it  is  hereby  ordered, 
adjudged  and  decreed,  that  the  said  account  be  and  the  same  is 
hereby  judicially  settled. 

And  it  is  further  ordered,  adjudged  and  decreed,  that  out  of 
the  balance  so  found,  as  above,  remaining  in  the  hands  of  the 
said  (Executors)  retain  the  sum  of  (four  thousand  seven  hundred 
seventy-six)  dollars  and  (no)  cents  ($4,776.00)  for  the  commis- 
sions to  which  (they  are)  entitled  on  this  accounting;  and  that 
(they)  retain  the  sum  of  (one  hundred)  dollars  and  (no)  cents 
($100.00)  for  (their)  costs  and  disbursements  on  this  accounting; 
and  it  is  further 

OEDERED,  ADJUDGED  AND  DECREED,  that  out  of  the 
balance  then  remaining  in  the  hands  of  the  said  (Executors,  they) 
pay  to  (Leslie  J.  Tompkins,  Special  Guardian  of  Arthur  Henry,) 
the  sum  of    (fifty)    dollars    ($50,)    (twenty-five)    dollars    ($25) 
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{thereof  to  he  -paid  out  of  the  funds  of  the  estate  herein  amd 
twenty-five  dollars  ($25)  out  of  the  distributive  share  of  his  ward, 
Arthur  Henry,  as  and  for  coinpensation  for  his  services  as  Special 
Guardian  herein;)  and  it  is  further 

OKDERED,  ADJUDGED  AND  DECREED,  that  out  of  the 
balance  then  remaining  in  the  hands  of  the  said  (Executors,  they) 
pay  to  (Henry  Aide  and  John  Jones,  as  Trustees  of  Kate  Mahon, 
the  sum,  of  eighteen  thousand  dollars  ($18,000)),  in  full  payment 
of  (tlve  halance  of  the  distributive  share)  to  which  (she)  is  enti- 
tled on  this  accounting ;  and  it  is  further 

ORDERED,  ADJUDGED  AND  DECREED,  that  out  of  the 
balance  then  remaining  in  the  hands  of  said  (Executors,  they) 
pay  to  (Albert  Smith)  the  sum  of  (one  thousand)  dollars 
($1,000)  in  full  payment  of  (the  legacy,)  to  which  (he)  is  enti- 
tled under  the  ("  Fourth  "  clause  of  the  Will;)  and  it  is  further 

ORDERED,  ADJUDGED  AND  DECREED,  that  out  of  the 
balance  then  remaining  in  the  hands  of  said  (Executors,  they) 
pay  to  ( William  May,  as  Testamentary  Guardian  of  Anna 
White,  an  infant,)  the  sum  of  (twenty-six  ihovisand)  dollars 
($26,000,)  as  and  for  the  (distributive  share)  to  which  (she)  is 
entitled  on  this  accounting ;  and  it  is  further 

ORDERED,  ADJUDGED  AND  DECREED,  that  out  of  the 
balance  then  remaining  in  the  hands  of  said  (executors,  they 
assign,  transfer,  set  over  and  deliver  unto  Elizabeth  Henn-y,  as 
administratrix,  etc.,  of  John  Henry,  deceased,  bond  and  mort- 
gage in  the  sum  of  ten  thofiMsamd  dollars  ($10,000)  vfiade  by  Carl 
Henry  arid  Kate,  his  wife,  to  Max  Loeb,  recorded  in  the  office 
of  the  Register  of  the  County  of  New  York  in  section  5, 
Liber  197,  page  286,  indexed  under  Bloch  1347  on  the  Land  Map 
of  the  City  of  New  York,)  being  the  (balance  of  the  residuary 
estate)  to  which  (the  estate  of  her  decedent)  is  entitled  on  this 
accounting;  and  it  is  further 

ORDERED,  ADJUDGED  AND  DECREED,  that  out  of  the 
balance  then  remaining  in  the  hands  of  said  (executors,  they)  pay 
the  sum  of  (five  thousand)  dollars  ($5,000)  in  full  payment 
of  the  (legacy  of  Arthur  Henry,  an  infant,)  to  which  (he)  is 
entitled  on  this  accounting,  to  (the  general  guardian  of  said  in- 
fant when  appointed,  or  in  default  of  the  appointment  of  such 
general  guardian  within  fifteen  days  from  the  signing  of  this 
decree,  by  paying  and  delivering  the  same  to  and  depositing  it 
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with  the  Chamberlain  of  the  City  o-f  New  York,  to  he  held, 
managed,  invested,  collected,  reinvested  and  disposed  of  hy  hvm 
for  the  benefit  of  the  said  imfrnntj)  and  it  is  further 

OKDEKED,  ADJUDGED  AND  DECREED,  that  out  of  the 
balance  then  remaining  in  the  hands  of  the  said  {execviOTS  they 
assign,  trasnsfer,  set  over  and  deliver  unto  William  Oreen  the  bond 
and  mortgage  in  the  sum,  of  sixty  thoibsand)  dollars  ($60,000) 
made  by  Isaac  May  to  John  Esty,  dated  June  1,  1902,  recorded  in 
the  office  of  the  Clerk  &f  the  County  of  'Westchester  on  the  2d  day 
of  June,  1902^  in  Liber  26  of  Mortgages,  at  page  4,  and  pay  to 
him  the  sum  of  five  thousand  and  seventy-four  and  00/100)  dol- 
lars ($5,074.00),  making  a  total  of  {sixty-five  thousand  and 
seventy-four  and  00/100)  dollars  ($65,074.00),  the  amount  of 
the  {residuwry  estate)  to  which  he  is  entitled  on  this  accounting; 
and  it  is  further 

OEDERED,  ADJUDGED  AND  DECREED,  that  upon  mak- 
ing the  payments  above  directed  to  be  made,  and  in  compliance 
with  all  matters  in  this  decree  mentioned,  the  said  {executors)  be, 
and  {they)  hereby  are,  discharged  as  such  executors  of  and  from 
all  liability  herein  as  to  matters  embraced  in  said  account. 
{ROBERT  LUDLOW  FOWLER,) 

Surrogate. 


924 


Accounting 


Bill  of  Costs 


FORM  No.  455 
Bill  of  Costs — Accounting* 

SURROGATES'  COURT, 

Cotmty  of  {New  York,) 


In  the  Matter 
of  the 

Judicial  Settlement  of  the  Account  of 
{HENRY  8L0ANE,  as  Executor  of 
and  Under  the  Last  Will  and  Testar 
ment  of  WILLIAM  WILLIAM,) 
Deceased. 


COSTS 


Costs  pursuant  to  section  2746  of 
the  Code  of  Civil  Procedure, 

Contest 

No  contest 

2  days  occupied  in  the  trial  or 
hearing,  less  two,  and  less  adr- 
joumm&its 

Motions  for  New  Trial 

Allowance  to  accounting  party  un- 
der section  2747,  Code  of  Civil 
Procedure,  viz.: 
Days  occupied  in  trial  or  hearing, 
less  adjournments 

3  days  necessarily  occupied  in 
preparing  account 

Days  necessarily  _  occupied  in 
otherwise  preparing  for  trial. . . 

Total  Cost  -vnd  Allowance.... 
Disbursements 

Total 


$(70 

00) 

(20 

00) 

(30 

00) 

$(120 
(46 

00) 
745 

$(166 

74) 

DISBURSEMENTS 


For  Serving  Citation  on  two  par- 
ties   

"  Publication  Citation  ( New 
York  Law  Journal) 

"  Publication  Citation  ( New 
York  Commercial) 

"    Referee's  Fees 

"    Appraiser's  Fees 

"    Stenographer's  Fees 

"  Affidavits  and  Acknowledg- 
ments   

"    Postage 

"    Certified  Copies 

"     Certified  Copy  Decree 

"    Satisfactions  of  Decree 

"  Certificate  of  FiUng  Satisfac- 
tions   

"  Necessary  Copies  of  Papers  as 
follows: 

"  Attendance  of  Witnesses .... 
{Henry  Jones,  2  das.,  3  miles) 
(John  Doe,  1  day,  6  miles) .  . 


S  (3 
(12 
(25 

(1 
(2 


S    (46 


00) 
60) 
50) 

00) 
50) 


24) 
(90) 


74) 


STATE  OF  NEW  YORK,  1 

>SS   ' 

Cowaij  ot  {New  York,)       J 

{WILLIAM  BLAU,)  being  duly  sworn,  says,  that  he  is 
{associated  with  Henry  Smith,)  the  attorney  and  counsel  foi 
{Henry  Sloane,  executor)  in  the  above-entitled  proceeding;  that 
the  foregoing  disbursements  have  been  actually  made  or  v^ill  be 

*  See  Sections  2746  and  2747  of  the  Code  of  Civ.  Proc,  and  Rule  20  of 
Surrogates'  Court,  N.  Y.   County. 
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necessarily  incurred  therein,  by  or  in  behalf  of  the  said 
(executor.)  That  siich  disbursements  are  correctly  stated,  and 
are  for  reasonable  and  necessary  expenses  in  this  proceeding. 

Deponent  further  says  that  the  time  stated  in  the  foregoing  bill 
of  costs  as  having  been  occupied  as  therein  specified  was  actually, 
substantially  and  necessarily  so  occupied  and  employed  in  this 
matter  by  deponent,  and  that  the  time  occupied  on  each  day  in 
the  rendition  of  the  services  aforesaid,  and  their  nature  and 
extent  in  detail,  are,  as  hereinafter  set  forth,  opposite  the  date  of 
the  rendition  of  the  services  and  under  the  appropriate  head  of 
particular  class  of  services  rendered  in  the  above-entitled 
proceeding. 

That  no  compensation  has  been  paid  or  given  out  of  the  funds 
of  the  estate  of  the  said  deceased  for  or  on  account  of  the  services 
specified  herein. 

{WILLIAM  BLAU.) 

Sworn  to  before  me,  this 
{15th)  day  of  (September,  1916.)^ 

(ROBERT  GREER,) 

ITotary  Public, 

(New  York)  County. 


TRANSFER  TAX 


A  rebate  of  six  per  cent,  of  the  tax  may  be  obtained  if  it  i» 
paid,  or  a  sufficient  deposit  to  cover  the  tax  is  made  with  the 
Comptroller  within  six  months  after  the  death  of  the  decedent. 

Interest  at  the  rate  of  six  per  cent,  per  wnnwm  on  the  amount 
of  the  tax  is  charged  if  the  tax  is  paid  between  the  twelfth  and 
eighteenth  months  after  decedent's  death. 

Interest  of  ten  per  cent,  per  annum  of  the  tax  is  added  if  same 
is  not  paid  within  eighteen  months  after  date  of  death.  The  Sur- 
rogate may  for  proper  cause  reduce  this  interest  to  six  per  cent. 

Interest  at  ten  per  cent,  will  again  be  charged  if  delay  in  pay- 
ment continues  after  proper  cause  for  delay  has  been  removed. 

The  tax  is  assessed  upon  the  basis  of  the  law  as  it  existed  at 
the  time  of  transfer  of  the  property,  notwithstanding  any  subse- 
quent changes  therein. 

Outline  of  Procedure 

1.  Draw  and  file  petition  and  order  for  designation  of  transfer 

tax  appraiser. 

2.  Get  certified  copy  of  order  appointing  appraiser. 

3.  Prepare  affidavit  and  schedules  for  transfer  tax  appraiser. 

In  New  York  and  Bronx  and  some  other  counties, 
printed  forms  are  provided  by  the  Comptroller.  It  is  best 
to  use  these.  In  addition  to  this,  affidavits  of  appraisal 
made  by  competent  persons  will  be  required  to  show  value 
of  real  property,  jewelry  and  any  property  where  expert 
opinion  may  be  needed  to  guide  transfer  tax  appraiser. 

4.  File  with  transfer  tax  appraiser  certified  copy  of  order  desig- 

nating him,  original  and  two  copies  of  affidavit  and  sched- 
ules and  copy  of  will ;  and  affidavits  of  expert  appraisers, 
if  needed. 

5.  Transfer  tax  appraiser  fixes  date  of  hearing  and  notifies  all 

parties  interested.  Court  appoints  special  guardians  for 
any  infants. 

6.  Attend  on  hearing  and  furnish  any  further  proof  or  testi- 

mony required. 

[926] 
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7.  Report  of  appraiser  filed 

8.  Prepare  and  enter  order  assessing  tax  or  exempting  estate 

from  tax. 

9.  Pay  tax  and  obtain  Comptroller's  receipt  in  duplicate. 

If  real  estate  included  in  taxed  estate,  file  duplicate 
receipt  in  County  Clerk's  office,  where  same  is  located. 

If  tax  paid  out  of  estate  and  charged  to  legatees  or 
devisees,  file  original  receipt  with  account.  Otherwise  de- 
liver original  receipt  to  executor. 


FORM  Ho.  456 


Notice  of  Motion  to  Assess  Transfer  Tax  Without  Appraisal- 
Besident  Decedent 

SURROGATES'  COURT, 

County  of  {New  York.) 


In  the  Matter 
of  the 
Appraisal  Under  the  Transfer  Tax  Law 
of  the  Estate  of   {JOHN  M.   CAB- 
ROLL,)  Deceased. 


Sir: 

PLEASE  TAKE  NOTICE,  that  upon  the  annexed  petition  of 
{James  Catrr,  administrator  of  John  M.  Carroll,)  deceased,  duly 
verified  the  {4:th)  day  of  {November,  1914,)  the  undersigned  will 
move  this  court  at  a  term  thereof  appointed  to  be  held  in  and  for 
the  County  of  {New  Yorh)  at  the  {Hall  of  Records,  Borough  of 
Manhcdtan,  City  of  New  Yorh,)  on  the  {20th)  day  of  {Novem- 
ber, 1914,)  at  {ten-thirty)  o'clock  in  the  (/or-e)noon  of  that 
day,  or  as  soon  thereafter  as  counsel  can  be  heard  for  an  order 
assessing  the  tax  upon  the  transfer  of  the  property  of  which 
said  decedent  died  seized  and  possessed  and  referred  to  in  said 
30 
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petition,    under    the    acts   in    relation    to    taxable    transfers    of 
property. 

Dated,  {New  York,  November  12,  1914.) 
Yours,  etc., 

{HENRY  BLOCK,) 

Attorney  for  Administrator, 
Office  &  Post-office  Address, 
{No.  19  NassoM  Street,) 
{Borough  of  Manhaitan,) 

{City  of  New  York.) 
To 

Comptroller  of  the  State  of  Xew  York. 


FORM  No.  457 


Petition  for  Order  Assessing  Transfer  Tax  Without  Appraisal - 
Resident  Decedent 

SUEROGATES'  COUET, 
County  of  {New  Yorh.) 

Tn  the  Matter 
of  the 
Appraisal  Under  the  Transfer  Tax  Law 
of  the  Estate   of    {JOHN  M.    CAR- 
ROLL,) Deceased. 


The  petition  of  {James  Carr)  respectfully  shows  to  this  court 
as  follows: 

That  {John  M.  Carroll,)  the  above-named  decedent,  died  a 
resident  of  the  State  of  {New  Yorh)  on  the  {Zd)  day  of  {Decem- 
ber,  1911,)  at  {No.  6  West  Eighth  Street,  Borough  of  MarJvai- 
toM,  City,  County  and  State  of  New  York,)  and  at  the  time  of 
his  death  was  a  resident  of  {No.  6  ^¥est  Eighth  Street,  Borough 
of  Manhattan,  City  of  New  York.)  That  decedent  [left  no  last 
will  and  testament  and]  that  letters  {of  administration)  were 
duly  issued  by  the  said  Surrogates'  Court  of  the  County  of  {New 
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Yorh)  on  tlie  (ISth)  day  of  (September,  1914,)  to  your  peti- 
tioner, whose  post-office  address  is  (No.  45  West  Eighth  Street, 
Borough  of  Manhattan,  City  of  New  Yorh.) 

That  as  such  administrator  your  petitioner  is  personally 
familiar  with  the  affairs  of  said  estate  and  property  constituting 
the  assets  thereof,  and  their  fair  market  value,  and  the  debts, 
expenses  and  charges  properly  and  legally  allowable  as  deduction.s 
therefrom.  That  the  decedent  at  the  time  of  his  death  had  no 
safe  deposit  box. 

That  the  decedent  at  the  time  of  his  death  owned  the  following 
personal  property: 

(Account  No.  592415,  Bank  for  Savings,  22d 
Street  amd  Qth  Avenue,  Borough  of  Manhattan, 
City  of  New  Yorh,  including  interest  to  July  1, 
1914)    ($2,337  99) 

(Account  No.  510259,  Emigrant  Industrial  Sav- 
ings Bank,  49-51  Chambers  Street,  Borough  of 
Manhattan,  City  of  New  Yorh,  including  in- 
terest to  July  1,  1914) '. (1,321  63) 

(Account  No.  380065,  Greenwich  Savings  Bank, 
IQth  Street  and  Qth  Avenue,  Borough  of  Man- 
hattan, City  of  New  Yorh,  including  interest  to 
July  1,  1914) , (3,385  00) 

(Cash  frmn  estate  of  Catharine  Carroll,  deceased)  (400  00) 


($7,444  62) 
That  the  deductions  legally  allowable  and  the 
debts  of  the  decedent  are  as  follows : 

(Commissions  of  administrator) ($157  36) 

(Premium  to  bonding  company) (35  00) 

(Henry  Bloch,  legal  services,  including 

accounting,  etc (200  00) 

(392  36) 


{Leaving  a  net  estate  of) ($7,052  26) 


That    the    said    decedent    died    possessed    of    no    silverware, 
jewelry,  household  furniture,  personal  effects,  statuary,  works  of 
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art,  paintings,  pictures,  books,  bric-a-brac,  horses,  carriages,  auto- 
mobiles, promissory  notes,  bonds  or  mortgages,  stocks  and  bonds, 
deposits  in  banks,  trust  companies  or  savings  banks  in  decedent's 
own  name  or  jointly  or  in-  trust  for  another,  except  as  above  set 
forth. 

That  no  reversion  fell  in  by  reason  of  decedent's  death,  and 
no  transfer  or  conveyance  of  real  or  personal  property  was  made 
by  decedent  in  contemplation  of  death,  or  to  take  effect  at  or  after 
death,  nor  was  the  decedent  given  power  of  disposition  of  prop- 
erty, or  appointment,  by  the  will  or  deed  of  another. 

That  your  petitioner  has  made  due  and  diligent  search  for 
property  of  every  kind,  nature  and  description  left  by  the  de- 
cedent and  has  been  able  to  discover  only  that  above  set  forth 
and  that  no  information  of  any  other  property  of  the  decedent 
has  come  to  his  knowledge,  and  that  he  verily  believes  that  de- 
cedent left  no  property,  either  real  or  personal,  except  as  herein 
set  forth. 

That  the  following  parties  are  interested  in  the  estate  of  said 
decedent : 

Comptroller  of  the  State  of  iN^ew  York. 

{James  Carroll,)  your  petitioner  and  (brother)  of  the  decedent, 
whose  post-oiEce  address  is  (No.  45  West  Eighth  Street,  Borough 
of  Manhattan,  City  of  New  York.) 

That  no  party  in  interest  herein  is  dead  and  that  they  are  all 
of  full  age  and  sound  mind. 

WHERE'FOKE,  your  petitioner  prays  that  an  order  may  be 
made  and  entered  determining  the  tax  herein  under  the  taxable 
transfer  laws  of  the  State  of  New  York. 

Dated,  {Nem  York,  November  4,  1914.) 

(JAMES  CARROLL,) 

Petitioner. 
(Verification) 
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FOEM  No.  458 

Petition  for  Designation  of  Transfer  Tax  Appraiser  —  Resident 

Decedent 


SUEBOGATES'  COURT, 

County  of  {New  York.) 


In  the  Matter 
of  an 
Application  to  Adjust  the  Transfer  Tax 
Upon   the   Estate   of    {JOHN  BOR- 
ING,) Deceased. 


To  the  Surrogates'  Court  of  the  County  of  {New  York:) 

The  petition  of  {James  Smith)  respectfully  shows : 

First.  That  your  petitioner  is  the  {sole  executor  named  in  the 
last  ivill  amd  testament  of  John  Boring,)  deceased',  and  as  such 
is  a  person  interested  in  tte  estate  of  the  said  deceased. 

Second.  That  the  said  decedent  departed  this  life  on  the  {1st) 
day  of  {Jwne,  1916,)  at  {No.  21  East  SOth  Street,  Borough  of 
Manhattan,  City  of  New  York;)  that  the  said  deceased  was  a  resi- 
dent of  {Na.  21  East  30th  Street,  Borough  of  Manhattan,  City  of 
New.  York.) 

Third.  That  letters  {testamentary)  on  the  estate  of  said  de- 
ceased were,  on  the  {Uh)  day  of  {Jwne,  1916,)  issued  to  your 
petitioner  by  the  Surrogates'  Court  of  the  County  of  {New 
York,)  and  that  his  post^ofEce  address  is  {No.  100  Madison 
Avenue,  Borough  of  Manhattan,  City  of  New  York.) 

Fourth.  That,  as  your  petitioner  is  informed  and  believes,  the 
transfer  of  the  property  of  said  decedent,  or  some  portion  thereof 
or  some  interest  therein,  is  or  may  be  subject  to  the  payment  of 
the  tax  imposed  by  law  in  relation- to  taxable  transfers  of  property. 

Fifth.  That  all  persons  who  are  interested  in  said  estate  and 
who  are  entitled  to  notice  of  all  proceedings  herein,  and  their  post- 
oflSce  addresses,  are  as  follows: 

The  Comptroller  of  the  State  of  New  York. 
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{James  Smith,  petitioner  and  sole  executor,  residing  at  No.  100 
Madison  Avenue,  Borough  of  Manhattan,  City  of  New  Yorh.) 

{Jane  Boring,  widow,  residing  at  No.  21  East  30th  Street, 
Borough  of  Manhattan,  City  of  New  York. ) 

{New  York  Hospital,  Amsterdam,  Avenue  and  112th  Street, 
Borough  of  Manhattan,  City  of  New  York.) 

{Mary  Roe,  daughter,  residing  at  No.  121  Lexington  Awnue, 
Borough  of  Manhattan,  City  of  New  York.) 

{Robert  Roe,  grandson,  residing  at  No.  121  Lexington  Avenue, 
Borough  of  Manhattan,  City  of  New  York.) 

{Kate  Boring,  daughter-in-law,  residing  at  No.  541  East  78th 
Street,  Borough,  of  Manhattan,  City  of  New-  York.) 

That  all  of  the  above  named  axe  of  full  age  and  sound  mind, 
except : 

{Robert  Roe,  who  is  an.  infant  and  was  eleven  years  of  age  on 
the  1st  day  of  May,  1916,  and  resides  with  his  father,  Albert  Roe, 
at  No.  121  Lexington  Avenue.,  Borough  of  Manhattan,  City  of 
New  York,  and  of  whom  no  general  or  testamentary  guardian  has 
heretofore  been  appointed.) 

That  no  previous  application  has  been  made  for  an  order  grant- 
ing the  relief  prayed  for  in  this  petition. 

That  there  are  no  persons,  other  than  those  herein  mentioned, 
interested  in  this  proceeding. 

WHEREFORE,  your  petitioner  prays  that  you  will  designate 
an  appraiser,  as  provided  by  law,  to  fix,  under  Article  X,  Chap- 
ter 60  of  the  Consolidated  Laws  of  1909,  ajid  the  acta  amendatory 
thereof  and  supplemental  thereto,  the  fair  market  value  of  the 
property  which  was  of  the  above-named  decedent,  to  declare  the 
value  of  such  interest  or  interests  therein  as  may  be  subject  to 
the  payment  of  the  transfer  tax,  to  declare  exempt  from  such  tax 
such  interest  or  interests  as  he  may  find  to  be  exempt,  and  to  do 
such  other  thing  or  things  in  the  premises  as  he  may  be  authorized 
to  do,  by  virtue  of  his  office  under  the  said  provision  of  law. 

Dated,  {New  York,  August  23,  1916.) 

{JAMES  SMITH,) 

Petitioner. 

(Verification) 
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FORM  No.  459 

Order  Designating  Transfer  Tax  Appraiser 

At  a  Surrogate's  Court,  held  in  and  for  the  County  of 
{New    York,)    at   the    {Hall    of   Records)    in    the 
{Borough  of  Manhattan,  City  of  New  York,)  on-  the 
{2Sd)  day  of  {August,  1916.) 
Present  : 

Hon.  {ROBERT  LUDLOW  FOWLER,) 

Surrogate. 


In  the  Matter 
of  an 
Application  to  Adjust  the  Transfer  Tax 
Upon   the   Estate   of    {JOHN   BOR- 
ING,) Deceased. 


On  reading  and  filing  the  petition  of  {James  Smith,  executor) 
of  said'  decedent,  I  do  hereby,  pursuant  to  the  requirement  of 
section  230  of  Article  X  of  the  Tax  Law,  direct  {Frank  M. 
Bowers,)  Esq.,  one  of  the  appraisers  appointed  by  the  State  Comp- 
troller under  said  statute,  to  fix  under  Article  X,  Chapter  60  of 
the  Consolidated  Laws  of  1909,  and  the  acts  amendatory  thereof 
and  supplemental  thereto,  the  fair  market  value  of  the  property 
which  was  of  the  above-named  decedent,  to  declare  the  value  of 
such  interest  or  interests  therein  as  may  be  subject  to  the  payment 
of  the  transfer  tax,  to  declare  exempt  from  such  tax  such  interest 
or  interests  as  he  may  find  to  be  exempt,  and  to  do  such  other  thing 
or  things  in  the  premises  as  he  may  be  authorized  to  do,  by  virtue 
of  his  office  under  the  said'  provision-  of  law. 

{ROBERT  LUDLOW  FOWLER,) 

Surrogate. 
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FORM  No.  460 

Affidavit  and  Schedules  for  Transfer  Tax  Appraisal  —  Resident 

Decedent* 

SURROGATES'  COURT, 
County  of  (New  York.) 


In  the  Matter 
of  the 

Transfer     Tax     Upon     the     Estate     of 
(JOHN  DORING,)  Deceased. 


STATE  OF  NEW  Y0RK,1 
County  of  (iVew  T'orA;^)      J 

(JAMES  SMITH,)  [administrator]  (executor)  of  the  estate 
of  the  above-named  decedent,  being  duly  sworn  in  this  proceeding 
for  the  determination  of  the  tax,  if  any,  to  be  paid  upon  the  assets 
of  the  said  estate  under  the  law  in  relation  to  taxable  transfers 
of  property,  deposes  and  says: 

I.  That  the  said  decedent  died  a  resident  of  the  County  of 
(New  York,  State,  of  New  York,)  on  the  (1st)  day  of  (June, 
1916,)  [intestate,]  leaving  a  last  will  and  testament,  a  copy  of 
which  is  herewith  submitted;  which  was  duly  admitted  to  probate 
by  the  Surrogates'  Court  of  (New  York)  County,  on  the  (5i/i) 
day  of  (June,  1916,)  and  that  letters  [of  administration]  (testw- 
mentary).  were  duly  issued  by  the  said  Surrogates'  Court  of  (New 
York)  County  on  the  (6th)  day  of  (June,  1916,)  to  this  de- 
ponent, whose  post-office  address  is  (No.  100  Madison  Averuue, 
Borough  of  Manhattan,  City  of  New  York.) 

II.  That  as  such  [administrator]  (executor)  deponent  is  per- 
sonally familiar  with  the  affairs  of  said  estate,  the  property  consti- 
tuting the  assets  thereof  and  their  fair  market  value,  and  with 
the  debts,  expenses  and  charges  properly  and  legally  allowable  as 
deductions  therefrom.  That  the  decedent  at  the  time  of  (his) 
death  had  no  safe  deposit  box  except  (at  Ldncoln's  Safe  Deposit 

*  This  affidavit  and  schedules,  with  will,  etc.,  in  triplicate  —  one  original 
and  two  copies  —  with  one  certified  copy  of  the  order  appointing  appraiser, 
should  be  filed  with  transfer  tax  appraiser. 
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Company^  at  60  East  42c?  Street,  Borough  of  Manhattan,  (Jity  of 
New  Yorh.) 

III.  Schedule  Al  sets  forth  each  and  every  parcel  of  real  estate 
in  the  State  of  'New  York  of  which  decedent  died  seized  and 
possessed,  or  in  which  he  had  any  right,  title  or  interest,  and  the 
liber  and  page  of  the  record  of  the  conveyance  .thereof ;  together 
with  a  statement  of  the  mortgages  and  other  encumbrances  thereon 
at  the  date  of  death,  giving  the  amount  of  such  encumbrances 
and  date,  place,  liber  and  page  of  record  thereof.  It  also  sets 
forth  in  the  first  marginal  column  the  assessed  valuation  of  said 
parcels  and  in  second  marginal  column  the  estimated  market 
value  thereof  (as  appraised  by  a  competent  expert  in  real  estate 
values,  whose  supplemental  affidavit  is  herewith  submitted.) 

Schedule  A2  sets  forth  all  of  the  moneys  left  by  the  decedent 
at  the  time  of  (his)  death,  whether  in  (his)  immediate  possession, 
standing  to  his  credit  or  in  which  he  had  any  right,  title  or  in- 
terest, in  banks  of  deposit,  savings  banks,  trust  companies,  or  other 
institutions,  whether  individually  or.  in  trust  for  or  jointly  with 
any  other  person,  giving  also  separately  the  accrued  interest 
thereon,  if  any,  down  to  the  last  interest  day  prior  to  decedent's 
death  in  the  case  of  savings  accounts,  and*  down  to  the  date  of 
decedent's  death  in  aU  other  cases. 

Schedule  A3  sets  forth  all  wearing  apparel,  jewelry,  silverware, 
pictures,  books,  works  of  art,  household  fumitu-re,  horses,  car- 
riages, automobiles,  boats,  and  any  and  all  other  personal  chattels 
of  whatsoever  kind  or  nature,  left  by  the  decedent,  together  with 
the  fairly  estimated  market  value  thereof  (as  appraised  by  a  com- 
petent expert,  whose  supplementary  affidavit  is  herewith  sub- 
mitted.) It  also  contains  a  statement  of  all  bonds  and  mortgages 
held  by  decedent  and  of  all  claims  due  and  owing  decedent  at  the 
time  of  {his)  death,  and  of  all  the  promissory  notes  or  other 
instruments  in  writing  for  the  payment  of  money  of  which  (he) 
died  possessed,  of  whatsoever  nature,  with  interest  thereon,  if  any 
(except  such  as  are  included  in  the  statement  of  the  decedent's 
interest  in  a  co-partnership  or  business  set  forth  in  Schedule  A5) 
giving  the  face  values  and  estimated  fair  market  values  thereof 
and  if  such  estimated  fair  market  values  be  less  thaa  the  face 
value,  setting  forth  in  brief  the  reason  for  such  depreciation  as 
to  each  item.  Said  Schedule  A3  also  contains  a  statement  of 
any  and  all  moneys  payable  to  the  estate  from  life  insurance 
policies  carried  by  decedent. 
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Schedule  A4  sets  forth  all  the  corporate  stocks,  bonds  and 
accrued  interest  thereon  to  the  date  of  decedent's  death,  or  other 
investment  securities  owned  by  the  decedent  at  the  time  of  (his) 
death,  with  the  nxarket  value  thereof  at  such  time,  and  in  the  case 
of  unlisted  corporate  securities  giving  the  State  of  incorporation 
of  the  corporation  issuing  the  same,  its  capitalization,  the  value 
and  nature  of  its  assets,  its  liabilities,  its  surplus,  the  book  value 
of  its  stock,  the  dividends  paid,  and  any  other  facts  which  may  be 
pertinent  affecting  the  value  of  said  securities,  also  the  amount  of 
any  dividends  declared  on  such  stocks  but  unpaid  at  date  of 
death. 

Schedule  A5  sets  forth  the  interest  of  decedent  at  the  time  of 
(his)  death  in  any  co-partnership  or  business,  a  balance  sheet  of 
such  business,  and  shows  the  nature  and  location  thereof,  the  total 
capital  employed,  the  gross  profits,  expenses  and  net  profits,  of 
the  business  for  at  least  three  years  prior  to  decedent's  death,  and 
any  other  facts  pertaining  to  such  business  as  may  be  pertinent 
to  a  fair  and  just  appraisal  of  decedent's  interest  in  said  business 
and  the  good-will  thereof.  (Submitted  to  the  Appraiser  herewith 
is  a  certificate  and  two  copies  thereof  showing  the  amount  of  the 
decedent's  interest  in  such  business  and  good-will  thereof,  made 
by  a  competent  accountant.) 

Schedule  A6  sets  forth  in  itemized  form,  together  with  the  fair 
market  value  thereof,  any  other  property  owned  or  left  by  dece- 
dent at  the  time  of  (his)  death  and  not  included  in  the  preceding 
schedules. 

IV.  Schedule  Bl  sets  forth  the  funeral  expenses. 

Schedule  B2  sets  forth  the  expenses  of  administration  and 
counsel  fees  paid  or  estimated. 

Schedule  B3  sets  forth  the  valid  debts  due  and  owing  by  dece- 
dent at  the  time  of  (his)  death  and  allowed  as  just  and  fair  by 
the  [administrator,]  (executor,)  together  with  a  separate  list  of 
such  claims  as  have  been  contested  or  rejected  by  (him)  (except 
liens  and  incumbrances  upon  real  estate  and  except  such  as  enter 
into  the  computation  of  decedent's  interest  in  any  co-partnership 
or  business  as  set  forth  in  Schedule  A5). 

Schedule  B3  also  sets  forth  all  items  claimed  by  the  [admin- 
istrator] (executor)  as  proper  deductions  herein,  and  not  included 
in  the  prior  schedules. 
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V.  Schedule  C  sets  forth  all  the  property,  real  and  personal, 
which  passed  at  decedent's  death  by  virtue  of  the  exercise  by 
(him)  of  any  power  of  appointment  vested  in  (him)  by  the  will, 
deed  or  other  instrument  of  another,  together  with  the  fair  market 
value  of  each  item  thereof  and  a  statement  in  brief  of  the  source 
and  derivation  of  such  power,  copies  of  which  will,  deed  or  other 
instrument  are  submitted  herewith.  Said  Schedule  C  also  sets 
forth  the  interest  of  decedent  in  any  estate  of  another;  and  any 
property  wheresoever  situated  of  which  decedent  made  any  grant, 
bargain,  sale  or  gift  in-  contemplation  of  death  or  intended  to 
take  effect  in  possession  or  enjoyment  at  or  after  the  death  of 
decedent. 

VI.  Schedule  D  contains  a  statement  of  the  names  of  all  per- 
sons beneficially  interested  in  this  estate  at  the  time  of  decedent's 
death,  the  nature  of  their  respective  interests,  their  relationship, 
if  ahy,  to  the  decedent,  together  with  the  ages  at  the  time  of 
decedent's  death  of  all  minors,  annuitants  and  beneficiaries  for 
life  under  decedent's  will,  if  any.  It  also  contains  a  statement 
showing  which  of  the  beneficiaries  named  in  decedent's  will,  if 
any,  died  prior  to  decedent,  the  dates  of  their  deaths,  their  sur- 
vivors, and-  the  relationship  of  sucb  survivor  to  decedent. 

VII.  That  deponent  has  made  due  and  diligent  search  for 
property  of  every  kind,  nature  and  description  left  by  the  dece- 
dent, and  has  been  able  to  discover  only  that  set  forth  in  Schedules 
A  and  C,  and  that  no  information  of  any  other  property  of  the 
decedent  has  come  to  (his)  knowledge,  and  that  (he)  verily 
believes  that  decedent  left  no  property  except  as  therein  set  forth. 
That  all  the  sums  claimed  as  deductions  in  Schedule  B  are  lawful, 
just  and  fair,  that  to  the  best  of  deponent's  knowledge,  informa- 
tion and  belief  the  decedent  made  no  gift,  grant  or  conveyance 
of  any  property,  real  or  personal,  in  contemplation  of  death,  or 
to  take  effect  at  or  after  death,  except  as  may  be  so  specifically 
set  forth  in  the  appropriate  schedule. 

Deponent  further  says  that  wherever  in  any  of  said  schedules 
the  word  "  none "  has  been  written  or  wherever  such  schedule 
has  been  left  blank,  such  word  or  omission  is  to  be  taken  as 
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equivalent   to   an    affirmative   allegation    by    deponent   that   the 
decedent  left  no  property  of  the  kind  to  which  schedule  relates. 

(JAMES  SMITH,) 

Petitioner. 
Sworn  to  before  me,  this  1 

(23rd)  day  of  (August,  1916.)  J 
(MARTIN  HERBERT,) 

Notary  Public,  (New  York)  Comity. 


Schedule  Al 

Real  property 

[To  be  filled 
in  by  appraiser] 

Assessed  value  Value  as  appraised  in 

For  year  of  decedent's    Estimated  market      this  proceeding 
death  yalue  EQUITY 

[Annex  appraisal  made  by  Expert  Real  Estate  Appraiser,  and  if  Mortgages 
exist,  give  liber  and  page  of  record,  name  of  mortgagee,  date  of  mortgage, 
amount  of  mortgage,  rate  of  interest,  date  when  payable,  and  amount  of 
accrued  interest  to  date  of  decedent's  death.] 

Schedule  A2 

Gash  on  hand  and  on  deposit 

Value  as  appraised 
in  this 
Amount  proceeding 

[Interest  to  last  interest  day  preceding  date  of  death  should  be  included.] 

Schedule  A3 

Personal  chattels  —  bonds  and  mortgages,  promissory  notes,  claims. 

Insurance,  etc. 

Value  as  appraisgd 
Estimated  market  in  this 

value  proceeding 

[Interest  accrued  to  date  of  death  should  be  included.] 

Schedule  A4 

Corporate  Bonds  and  Stocks    (Including  interest  on  bonds  to  date  of 
death  and  stock  dividends  declared  but  unpaid.) 

Value  as  appraised 
Estimated  market  in  this 

value  proceeding 

[Interest  on  all  bonds  to  date  of  death  and  stock  dividends  declared  but 
unpaid  should  be  added;  and  prices  of  listed  securities,  and  in  case  of 
close  corporations  and  unlisted  securities,  statement  of  assets  and  liabil- 
ities and  net  earnings  for  3  years  prior  to  decedent's  death,  vrhere  no  sales 
have  been  made  should  be  given.] 
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Schedule  A5 

Interest  of  decedent  in  any  co-partnership  or  business,  together  with 
balance  sheet  and  profit  and  loss  statement 

Value  as  appraised 
Estimated  market  in  this 

value  proceeding 

[Give  statement  of  assets  and  liabilities  as  of  date  of  death  and,  in  addition, 
net  profits  for  at  least  3  years  preceding  date  of  death,  and  trial  balances 
for  same  period.] 

Schedule  A6 

Property  left  by  decedent  of  whatever  kind  or  nature  not  included 
in  the  foregoing  sub-scliedules 

Value  as  appraised 
Estimated  market  in  this 

value  proceeding 

[Claims  by  the  estate  in  litigation  and  any  other  property  claimed  should 
be  stated.] 

Schedule  Bl 

Funeral  Expenses 

[To  be  filled 
In  by  appraiser] 

Allowed  in  this 
Claimed  proceeding 

[If  allowance  is  claimed  for  a  monument  this  schedule  should  show  whether 
same  is  contracted  for.] 

Schedule  B2 

Administration  Expenses 

Allowed  in  this 
Claimed  proceeding 

[Conmiissions  of  administrator,  executor  or  trustee  should  be  separately 
stated.] 

Schedule  B3 

Debts   of   decedent.      Also   deductions   claimed   and   not   included    in 
the  preceding  sub-schedules 

Allowed  in  this 
Claimed  proceeding 

[Show  what   debts   have  been   paid  or   are   collectible  and  what  claims   are 

contested.] 

Schedule  C 

Property  passing  by  decedent's  exercise  of  any  power  of  appointment; 
Interest  of  decedent  in  any  other  estate;  Property  transferred  by 
decedent  in  contemplation  of  death  or  to  take  etfect  at  death 

Value  as  appraised 
in  this 
Estimated  value         proceeding 

[Any  transfers  by  way  of  gifts  made  prior  to  death  under  trust  deeds  or 
other  instruments,  all  facts  regarding  property  aiTected  by  power  of 
appointment  and  all  facts  relating  to  property  standing  in  the  name  of 
decedent  and  another  jointly  or  in  trust  for  another  should  be  stated.] 
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Schedule  D 

Beneficiaries  and  tbeir  interests,  relationship  to  deceased,  etc. 

[If  will  creates  life  estates,  annuities  or  estates  for  term  of  years,  give  age 
of  beneficiaries  at  date  of  decedent's  death.  State  whether  beneficiaries  are 
living  at  date  of  appraisal.] 


rOEM  No.  461 

Order  Assessing  Transfer  Tax  —  On  Appraiser's  Beport 

At  a  Surrogates'  Court,  held  iu  and  for  the  County  of 
(iVew  York,)  at  the  {Hall  of  Records)  in  the  (Bor- 
ough  of  Mcunkattan,   City   of  New   York,)    on  the 
{2Zd)  day  of  {September,  1916.) 
Present  : 

Hon.  {ROBERT  LUDLOW  FOWLER,) 

Surrogate. 

In  the  Matter  of  the  Transfer  Tax  upon 
the  Estate  of 

{JOHN  BORING,) 

Deceased. 


On  reading  the  report  of  {Frank  M.  Bowers,)  Esq.,  the  ap- 
praiser, filed  herein  on  the  {21st)  day  of  {September,  1916,) 
wherein  it  appears  that  the  said  decedent  died  on  the  {1st)  day  of 
{June,  1916,)  and  on  motion  of  {Henry  Doty,)  Attorney  for  the 
{Petitioner)  herein,  it  is 

ORDERED  AND  ADJUDGED  that  the  cash  value  of  the 
property  referred  to  in  said  report,  the  transfer  of  which  is  sub- 
ject to  the  tax  imposed  by  the  Act  relating  to  taxable  transfers, 
and  the  tax  to  which  the  said  transfers  are  liable,  are  as  follows: 


Amount  of 

Cash  value  of 

Tax 

Beneficiary 

Relation 

exemption 

interest 

assessed 

JoMB  Boring, 

Widow, 

$5,000. 

$10,000. 

$100. 

N&w  York  Hospital, 

Legatee, 

500. 

0.00 

0.00 

Mary  Roe, 

Daughter, 

5,000 . 

5,000. 

50. 

liohert  Roe, 

Oramdson, 

500. 

0.00 

0.00 

Kate  Dormg, 

Daughter-in-lau>, 

500. 

1,000. 

20. 

{ROBERT  LUDLOW  FOWLER,) 

Surrogate. 
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FORM  No.  462 

Order  of  Exemption  from  Transfer  Tax  on  Report  of  Appraiser 

At  a  Surrogates'   Court  held  in  and  for  the  County  of 
(New  York,)  at  the  (Hall  of  Records)  in  the  (Bor- 
ough of  Manhattan,  City  of  New  York,)  on  the  (23d) 
day  of  (Sejytemher,  1916.) 
Present  : 

Hon.  (ROBERT  LUDLOW  FOWLER,) 

Surrogate. 

In  the  Matter  of  the  Traii&fer  Tax  upon 
the  Estate  of 

(JOHN  EASTON,) 

Deceased. 


On  reading  the  report  of  (Frank  M.  Bowers,)  Esq.,  the  ap- 
praiser, filed  herein  on  the  (21st)  day  of  (September,  1916,) 
wherein  it  appears  that  the  said  decedent  died  ou  the  (1st)  day  of 
(June,  1916,)  and  on  motion  of  (Henry  Desmond,)  Attorney  for 
the  (Petitioner)  herein,  it  is 

ORDERED  AND  ADJUDGED  that  the  transfer  of  the  prop- 
erty of  which  said  decedent  died  seized  and  possessed,  and 
referred  to  in  said  report,  is  exempt  from  tax  under  the  act  in 
relation  to  taxable  transfers  of  property. 

(ROBERT  LUDLOW  FOWLER,) 

Surrogate. 
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FORM  No.  463 

Notice  of  Motion  to  Exempt  Estate  from  Transfer  Tax  Without 
Appraisal  —  Resident  Decedent 

SUEKOGATES'  COUKT, 

County  of  {New  York.) 


In  the  Matter 
of  the 
Transfer   Tax  upon  the   Estate   of 
{CATHERINE  CARB,),  Deceased. 


PLEASE  TAKE  NOTICE,  that  on  the  petition  of  {James 
Carr,)  dated  and  verified  the  {^tJi)  day  of  {November,  1914,) 

[and  the  affidavit  of ,  verified  the 

day  of ,]  and  on  all  other  papers  and  proceedings 

herein,  I  will  move  this  court,  at  chambers  thereof,  to  be  held  in 
the  {Hall  of  Records,  in  the  Borough  of  Manhattan,)  City  of 
{New  York,)  County  of  {Neiv  York,)  on  the  {20th)  day  of 
{November,  1914,)  at  10:30  o'clock,  in-  the  forenoon  of  that  day, 
or  as  soon  thereafter  as  counsel  can  be  heard,  for  an  order  exempt- 
ing the  estate  of  {Catherine  Carr,)  deceased,  from  the  tax  imposed 
by  the  article  of  the  Tax  Law  relating  the  taxable  transfers  of 
property. 

Dated,  New  York,  {November  12th,  1914.) 
{HENRY  BENDER,) 

Attorney  for  Petitioner, 
(90  Nassau  Street,) 

{Manhattan,  N.  Y.  City.) 
To 

{Lafayette  B.  Oleason,)  Esq., 

{Attorney  for)  the  State  Comptroller, 

(233  Broadway,  Borough  of  Manhattan, 
City  of  New  York.) 
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FOKM  No.  464 
Petition  to  Exempt  Estate  from  Transfer  Tax 
SURKOGATES'  COURT, 


County  of  {New  York.) 


In  the  Matter 
of  the 
Transfer   Tax  upon  the  -Estate   of 
{CATHERINE  CARE,)  Deceased. 


To  the  Surrogates'  Court  of  the  County  of  {New  York:) 
The  petition  of  {James  Carr)  respectfully  shows: 

First :  That  he  is  {o7ve  of  the.  executors  of  the  last  will  aiid  testa- 
ment)  [administrator]  of  {Catherine  Carr,)  deceased;  that  said 
decedent  died  a  resident  of  the  State  of  New  York  on  the  {10th) 
day  of  {September,  1914,)  [intestate]  {leaving  a.  last  will  and 
testament,  copy  of  which  is  hereto  awnecced,  which  was  duly 
admitted  to  probate  by  the  Surrogate's  Court  of  the  County  of 
{New  York,)  on  the  {24:th)  day  of  {September,  1914,)  and  that 
Letters  {Testamentary)  [of  Administration]  were  duly  issued  by 
the  said  Surrogatei's  Court  of  the  County  of  {New  York,)  on  the 
{lUh)  day  of  {September,  1914,)  to  your  petitioner,  whose  post 
office  address  is  (2  Rector  Street,  Borough  of  Manhattan,)  City 
of  {New  York.) 

Second:  That  no  order  has  been  made  herein  appointing  an 
appraiser. 

Third:  That  as  such  [administrator]  {executor,)  deponent  is 
personally  familiar  with  the  affairs  of  said  estate,  the  property 
constituting  the  assets  thereof  and- their  fair  market  value  and  with 
the  debts,  expenses  and  charges  properly  and  legally  liable  as 
deductions  therefrom;  that  decedent  at  the  time  of  {her)  death 
had  no  safe  deposit  box ;  that  to  the  best  of  deponent's  knowledge, 
information  and  belief,  there  is  no  person  better  informed  than 
deponent  upon  the  said  affairs  of  this  estate. 

Fourth:  That  Schedule  A,  hereunto  annexed,  sets  forth  fully 
and  in  detail  all  the  personal  property  wheresoever  situated,  owned 
by  the  decedent,  or  in  which  said  decedent  had  any  right,  title  or 
interest  at  the  time  of  {her)  death,  or  which,  by  reason  thereof,  fell 
into  or  became  part  of  the  assets  of  this  estate  by  reversion, 
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remainder  or  otherwise.  That  decedent  owned  no  real  estate  ai 
the  time  of  (her)  death,  and-  decedent  made  no  gift,  grant  or  con- 
veyance in  contemplation  of  death,  or  to  take  effect  at  or  after 
death,  and  decedent  had»  no  power  of  appointment  vested  in  (her) 
by  the  will  or  deed  or  other  instrument  of  another. 

That  decedent  left  no  money  at  the  time  of  (her)  death,  either 
in  his  immediate  possession,  standing  to  his  credit,  or  in  which 
(she)  had  any  right,  title  or  interest,  in  banks  of  deposit,  savings 
banks,  trust  companies,  or  other  institutions,  except  as  set  forth  in 
said  Schedule  A.  That  decedent  left  no  wearing  apparel,  jewelry, 
silverware,  pictures,  books,  works  of  art,  household  furniture, 
horses,  carriages,  automobiles,  boats,  or  any  other  personal  chattels 
of  any  kind  or  nature,  no  bonds  or  mortgages  or  claims  due  and 
owing  decedent  at  the  time  of  (her)  death,  and  no  promissory  notes 
or  other  instruments  in  writing  for  the  payment  of  money,  except 
as  stated  in  said  Schedule  A. 

That  decedent  was  in  the  employ  of  (Star  Insurance  Company 
of  26  Broadway,  New  York  City,)  and  was  not  interested  in  any 
copartnership  or  business.  That  decedent  carried  no  life  insur- 
ance policy  or  policies  payable  to  (herself)  or  (her)  estate,  but 
was  insured  in  the  (Sun  Life  Insurance  Company  of  New  York 
City,)  for  the  sum  of  ($1,000,)  also  insured  in  the  (Mutual  In- 
surance Company  of  New  York  City)  for  the  sum  of  ($2,000,) 
and  that  both  policies  were  payable  to  (James  Carr,  her  husband,) 
your  petitioner,  as  beneficiary.  That  decedent  owned  no  corporate 
stocks  or  bonds,  or  other  investment  secui'ities,  and  no  property 
of  any  kind  or  description  except  as  set  forth  in  said  Schedule  A. 

Fifth :  That  Schedule  B  hereto  annexed  sets  forth  the  funeral 
expenses,  administration  expenses  and  counsel  fees  paid  or 
incurred  in  connection  with  the  estate.  That  decedent  left  no 
debts  or  claims  against  the  decedent.  The  Executors  also  claim  to 
be  allowed  as  a  deduction  herein  their  lawful  commissions  as 
Executors. 

Sixth:  That  the  only  person  beneficially  interested  in  this 
estate  at  the  time  of  decedent's  death  was  and  is  your  petitioner, 
(James  Carr,  husband)  of  decedent,  who  resides  at  (431  West 
IQth  Street,  New  York  City,)  and  that  (he)  is  of  full  age  and 
sound  mind. 

Seventh :  That  decedent  left  no  property  held  by  the  decedent 
in  trust  for  or  jointly  with  another  or  others. 
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Eighth :  That  petitioner  has  made  due  and  diligent  search  for 
property  of  every  kind  and  description  left  by  the  decedent,  and 
has  been  able  to  discover  only  that  set  forth  in  Schedule  A,  and 
that  no  information  of  other  property  of  the  decedent  has  come 
to  (his)  knowledge,  and  that  (he)  verily  believes  that  the  decedent 
left  no  property  except  as  therein  set  forth. 

That  all  the  sums  claimed  as  deductions  in  Schedule  B  are  law- 
ful, just  and  fair. 

WHEEEFORE,  your  petitioner  prays  that  an  order  be  made 
exempting  the  estate  of  (Catherine  Carr)  from  the  tax  imposed 
by  the  article  of  the  Tax  Law  relating  to  Taxable  Transfers  of 
Property. 

Dated,  (New  York,  November  ith,  1914.) 

(JAMES  CARR,) 

Petitioner. 
(Verification.) 


FORM  No.  465 

Order  Exempting  Estate  from  Transfer  Tax  —  Without  Appraisal 

At  a  Surrogates'  Court,  held  in  and  for  the  County  of 
(New  York,)  at  the  (Hall  of  Records)  in  the  (Bor- 
ough of  Manhattan,  City  and  County  of  New  York,) 
on  the  (17^^)  day  of  (December,  1914.) 

Hon.  (JOHN  P.  COHALAN,) 

Surrogate. 


In  the  Matter  of  the  Transfer  Tax  upon 
the  Estate  of 

(CATHERINE  CARR,) 

Deceased. 


On  reading  and  filing  the  Notice  of  Motion  herein,  dated  the 
(12a)  day  of  (November,  1914,)  returnable  on  the  (20ih)  day 
of  (November,  1914,)  and  the  petition  of  (James  Carr,)  duly 
verified  the  (4^70  day  of  (November,  1914,)  with  due  proof  of 
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service  thereof,  praying  for  an  order  exempting  the  estate  from 
tax  under  the  acts  in  relation  to  taxable  transfers  of  property,  and 
after  hearing  {Benjamin  L.  Blawvelt,)  of  counsel,  on  behalf  of 
said  motion,  and  (E.  F.  Boyle,)  attorney  for  the  State  Comp- 
troller, appearing  but  not  opposing. 

WOW,  on  motion  of  {Henry  Bender,)  attorney  for  petitioner, 
it  is 

OEDEEED  AND  ADJUDGED,  that  the  transfer  of  the  prop- 
erty of  which  said  decedent  died  seized  and  possessed,  referred  to 
in  said  petition,  is  exempt  from  tax  under  the  acts  in  relation  to 
taxable  transfers  of  property. 

{JOHN  P.  COHALAN,) 

Surrogate. 


FORM  No.  466 
Notice  of  Appeal  to  Surrogate  from  Order  Assessing  Tax 

SUEEOGATES'  OOUET, 

County  of  {New  York.) 

In    the    Matter    of    the    Tax   upon    the 
Transfer  of  Property  of 

{HARMON  ROE,) 

Deceased. 


SiEs:  You  will  please  take  notice,  that  {Mary  Roe,) 
individually  and  as  {sole  executrix)  of  the  above-named  decedent, 
{Harmon  Roe,)  being  dissatisfied  with  the  appraisement  herein 
of  the  property  of  the  above-named  decedent  as  made  and  set  forth 
in  the  report  of  {John  V.  Coggey,)  Esq.,  the  appraiser  herein, 
and  with  the  order  fixing  and  assessing  the  transfer  tax  in  respect 
to  the  transfer  of  the  property  of  the  said  decedent  made  and 
entered  herein  on  the  {d,tli)  day  of  {October,  1914,)  hereby 
appeals  to  the  Surrogate  of  the  said  County  of  {New  York)  from 
the  said  appraisement  and  from  the  said  order  fixing  and  assess- 
ing the  tax  upon  the  following  grounds :    {Set  forth  grounds,  e.  g.) 

First:  That  the  said  report  of  the  appraiser  bearing  date  the 
{20th)  day  of  {August,  1914,)  and  filed  on  the  (29i/i)  day  of 
{September,  1914,)  did  {not  allow  as  a  deduction  a  debt  of  the 
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decedent  of  twelve  hundred  dollars,  being  the  amount  due  from 
the  decedent  for  rent  of  a,  cottage  at  Deal,  New  Jersey,  which  said 
amount  was  set  forth  in  Schedule  B3  of  the  affidavit  for  appraisal 
in  the  above-entitled  proceedings.) 

Second:  (That  the  said  report  of  the  appraiser  included  as  a 
part  of  the  estate  of  the  said  (Harmon  Roe)  the  following  stocks 
which  were  set  out  in  Schedule  A4:  of  the  affidavit  for  appraisal 
as  the  sole  property  of  (Mary  Roe,)  viz. :  100  shares  of  the  com- 
mon capital  stock  of  the  Chicago,  Milwaukee  and  St.  Paul  Rail- 
way Company,  etc.) 

Third:  (That  the  order  assessing  the  tax  upon  the  transfer  of 
property  of  the  said  decedent  bearing  date  of  the  8th  day  of  Octo- 
ber, 1914,  and  filed  on  the  9th  day  of  October,  1914,)  improperly 
imposed  a  tax  upon  the  transfer  of  the  stock  set  forth  in  the  pre- 
ceding paragraph  of  this  notice  of  appeal  and  improperly  imposed 
a  tax  upon  the  transfer  of  (twelve  hundred  dollars^  the  amount 
of  the  debt  of  said  decedent  for  (rent  of  cottage  at  Deal,  New 
Jersey. ) 

Dated,  (New  York,  November  26,  1914.) 

Yours,  etc., 

(SAMUEL  ROTH,) 
Attorney  far    (Mary  Roe,  individually, 
and  as  sole  executrix  of  Harmon  Roe, 
deceased,) 
Office  and  P.  O.  Address, 
(2  Rector  Street,) 

(Borough  of  Manhattan,) 

(City  of  New  York.) 
To 

(LAFAYETTE  B.  GLEA80N,)  Esq., 
Attorney  for  the  Comptroller 

of  the  State  of  New  York. 
(DANIEL  J.  DOWDNEY,)  Esq., 

Clerk  of  the  Surrogate's  Court 

of  the  County  of  (New  York,) 
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FORM  No.  467 

Order  of  Surrogate  Affirming  Order.  Fixing  Tax 

At  a  Surrogates'  Court,  held  in  and  for  the  County  of 
{New  York,)  at  {the  Hall  of  Records,  Borough  of 
Manhattan,  City  of  New  York,)  on  the  {8th)  day  of 
{May,  1915.) 

Present  : 

Hon.  {ROBERT  LUDLOW  FOWLER,) 

Surrogate. 

In  the  Matter  of  the  Transfer  Tax  upon 
the  Estate  of 

{HARMON  ROE,) 

Deceased. 


An  appeal  having  been  taken  by  {Mary  Roe,)  individually  and 
as  the  {sole  executrix)  of  the  above-named  decedent,  from  the 
order  fixing  and  assessing  the  transfer  tax  herein,  entered  on  the 
(9^^)  day  of  {October,  1914,)  upon  the  report  of  the  appraiser, 
{John  V.  Coggey,)  dated  the  (20'i/i),  day  of  {August,  1914,)  and 
filed  herein  on  the  {^Mh)  day  of  {September,  1914,)  on  the 
grounds  that  the  said  report  of  the  appraiser  and  the  order  entered 
thereon  improperly  included  among  the  taxable  assets  of  the 
estate  of  the  above-named  decedent,  certain  shares  of  stock,  as 
will  more  fully  appear  by  reference  to  the  notice  of  appeal  filed 
herein  on  the  {6th)  day  of  {December,  1914.) 

And  said  appeal,  having  come  on  to  be  heard,  and  having  heard 
{Samuel  Roth,)  Esq.,  for  the  appellant,  and  {Lafayette  B. 
Gleason,)  Esq.,  for  the  respondent,  {and  on  reading  and  filing 
the  annexed  stipulation,  dated  the  {8th)  day  of  {May,  1915,)) 

NOW,  on  motion  of  {Lafayette  B.  Gleason,)  attorney  for  the 
State  Comptroller,  it  is 

OEDEEED,  that  the  said  appeal  be  and  the  same  is  hereby 
denied,  and  it  is 

FURTHER  ORDERED,  that  the  order  fixing  tax,  entered 
herein  on  the  {Uh)  day  of  {October,  1914,)  be  and  the  same  is 
hereby  affirmed. 

{ROBERT  LUDLOW  FOWLER,) 

Surrogate. 


Transfer  Tax  949 


Eemitting  Report  for  Correction 


FORM  No.  468 

Order  Reversing  Order  Fixing  Tax  and  Remitting  Report  of 
Appraiser  for  Correction 

At  a  Surrogates'  Court,  held  in  and  for  the  County  of 
{New  York),  at  (the  Hall  of  Records,  in  the  Bor- 
ough  of  Manhattan,    City   of  New   York,)    on  the 
{19th)  day  of  {Jum,  1914.) 
Peesent  : 

Hon.  (ROBERT  LUDLOW  FOWLER,) 

Surrogate. 

In  the  Matter  of  the  Transfer  Tax  upon 
the  Estate  of 

(MARGARET  GRACIE,) 

Deceased. 


An  order  of  this  Court  having  been  made  on  the  (19th)  day  of 
(December,  1913,)  fixing  the  cash  value  of  the  interest  of  the 
beneficiary  to  whom  the  property  of  the  above-named  decedent 
was  transferred  upon  her  death,  so  far  as  the  same  was  subject 
to  the  Act  relating  to  taxable  transfers,  and  also  fixing  the  tax 
assessed  against  said  interest  under  said  Act ; 

And  an  appeal  having  been  taken  by  the  State  Comptroller- 
from  the  said  order,  and  the  said  appeal  having  duly  come  on  to 
be  heard, 

NOW,  upon  all  the  papers  and  proceedings  had  herein;  and 
after  hearing  (Mr.  Theodore  Jones,)  in  support  of  said  appeal, 
and  (Mr.  Thomas  Ludlow,)  in  opposition  thereto,  and  due  de- 
liberation having  been  had,  it  is 

OEDEKED,  that  said  order  be  and  the  same  hereby  is  reversed, 
and  that  the  report  of  the  appraiser  be  remitted  to  him  for  correc- 
tion as  indicated  in  the  decision  of  this  Court  filed  on  the  (18th) 
day  of  (June,  1914.)  , 

(ROBERT  LUDLOW  FOWLER,) 

Surrogate. 
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FORM  No.  469 

Order  Entered  llpon  Supplemental  Report  of  Appraiser 

At  a  Surrogates'  Court  held  in  and  for  the  County  of 
{New  York,)  at  {the  Hall  of  Records,  in  the  Bor- 
ough of  Manhatiam,,  City  of  New  York,)  on  the 
{8th)  day  of  {September,  1914.) 

Present  : 

Hon.  {ROBERT  LUDLOW  FOWLER,) 

Surrogate. 


In  the  Matter  of  the  Transfer.  Tax  upon 
the  Estate  of 

{MARGARET  GRACIE,) 

Deceased. 


On  reading  the  report  of  {John  V.  Coggey,)  Esq.,  the  ap- 
praiser, filed  herein  on  the  {I'J'th)  day  of  {December,  1913,) 
wherein  it  appears  that  the  said  decedent  died  on  the  {8th)  day 
of  {July,)  and  the  supplemental  report  of  said  appraiser  filed 
the  {ZOth)  day  of  {July,  1914,)  it  is 

OEDEEED  AJSTD  ADJUDGED,  that  the  cash  value  of  the 
property  referred  to  in  said  report,  the  transfer  of  which  is  sub- 
ject to  the  tax  imposed  by  the  Act  relating  to  the  taxable  transfers, 
and  the  tax  to  which  the  said  transfers  are  liable,  are  as  follows: 

Beneficiary  Amount  of        Cash  value  of  Tax 

and  relation  exemption  interest  assessed 

{Mary  Oracie,  Daughter. .  .     $500     $741,960.18       $21,900.00) 

{ROBERT  LUDLOW  FOWLER,) 

Surrogate. 
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FOEM  No.  470 

Order  of  Surrogate  Affirming  Order  Entered  on  Supplemental  Report 

of  Appraiser 

At  a  Surrogates'  Court,  held  in  and  for  the  County  of 
{New  York,)  at  {the  Hall  of  Records,  Borougli  of 
Manhattan,  City  of  New  York,)  on  the  {2lth)  day 
of  {October,  1914.) 

Pbesent  : 

Hon.  {ROBERT  LUDLOW  FOWLER,) 

Surrogate. 


In  the  Matter  of  the  Transfer  Tax  upon 
the  Estate  of 

{MARGARET  GRACIE,) 

Deceased. 


An  appeal  having  been  taken  by  {Mary  Grade,  executrix,) 
from  the  order  fixing  and  assessing  the  transfer  tax  herein,  made 
and  entered  on  the  {9th)  day  of  {September,  1914,)  upon  the 
report  of  appraiser,  {John  V.  Coggey,)  dated  the  (25i/i)  day  of 
{July,  1914,)  and  filed  herein  the  (30^)  day  of  {July,  1914,) 
on  the  grounds  that  the  said  report  of  the  appraiser  and  the  order 
entered  thereon  improperly  included  among  the  taxable  assets  the 
sum  of  {three  hundred  and  twenty-eight  thousand  and  seventy- 
seven  and  80/100  ($328,077.80))  dollars,  as  will  more  fully 
appear  by  reference  to  the  notice  of  appeal  filed  herein  on  the 
{IQth)  day  of  {September,  1914.) 

And  said  appeal  coming  on  to  be  heard,  and  having  heard  {Mr. 
Walter  Jay,)  for  the  appellant,  and  {Mr.  Lafayette  B.  Gleason,) 
for  the  respondent, 

Now,  on  motion  of  {Lafayette  B.  Gleason,)  attorney  for  the 
State  Comptroller,  it  is 

ORDEEED,  that  said  appeal  be  and  the  same  hereby  is  denied, 

and  it  is 
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FUETHEE  OEDEEED,  that  the  order  fixing  tax,  entered 
herein  on  the  (Mh)  day  of  (September,  1914,)  be  and  the  same 
hereby  is  affirmed. 

(ROBERT  LUDLOW  FOWLER,) 

Surrogate. 


FORM  No.  471 


Notice  of  Appeal  of  Executrix  to  Surrogate  from  Order  Entered  on 
Supplemental  Report  of  Appraiser 

SUEEOGATES'  COUET, 

(New  Yorh)  County. 


In  the  Matter  of  the  Transfer  Tax  upon 
the  Estate  of 

(MARGARET  GRACIE,) 

Deceased. 


Sirs: 

PLEASE  TAKE  NOTICE  that  (Mary  Oracie,)  individually 
and  as  (executrix,)  is  dissatisfied  with  the  appraisal  herein,  and 
hereby  objects  to  the  report  of  the  appraiser,  dated  the  (25th) 
day  of  (July,  1914,)  and  filed  herein  on  the  (30th)  day  of  (July, 
1914,)  and  to  the  order  of  the  Surrogate  filed  herein  on  the  (9th) 
day  of  (September,  1914,)  and  hereby  appeals  to  the  Surrogate 
from  said  appraisal,  assessment  and  determination  of  said  tax 
and  from  the  said  order. 

The  grounds  upon  which  the  said  appeal  is  taken  are:  (State 
grounds,  e.  g.) 

That  the  said  report  of  the  said  appraiser  and  the  said  order 
entered  thereon  improperly  included  among  the  alleged  taxable 
assets  the  sum  of  (three  hundred  twenty-eight  thousand  and 
seventy-seven  and  80/100  ($328,077.80))  dollars.  That  said 
assets  did  not  pass  under  the  will  of  (Mojrgaret  Grade,)  but  did 
pas3  under   and  by   virtue   of  the  will   of    (William   Grade,) 
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deceased,  who  died  on  the  (20'^/;.)  day  of  (August,  1880,)   and 
therefore  the  transfer  of  said  assets  is  not  subject  to  a  tax. 
Dated,  (New  YorTc,  September  10,  1914.) 

Yours,  etc., 

(WALTER  JAY,) 
Attorney  for  (Mary  Grade,) 

Individually  and  as  Executrix, 
(2  Rector  Street,) 

(Borough  of  Mavhattan,) 

(New  York  City.) 
To 

Hon.  (Lafayette  B.  Gleason,) 

Attorney  for  State  Comptroller, 
(233  Broadway,) 

(Borough  of  Manhattan,) 

(New  York  City.) 
(Daniel  J.  Dowdney,)  Esq., 

Clra-k  of  the  Surrogates'  Court, 

(New  York)  County. 


FORM  No.  472 


Notice  of  Appeal  to  the  Appellate  Division  from  Order  Affirming 
Order  Entered  on  Supplemental  Report  of  Appraiser 

SUEROGATES'  COURT, 

(New  York)   County. 


In  the  Matter  of  the  Transfer  Tax  upon 
the  Estate  of 

(MARGARET  GRACIE,) 

Deceased. 


Sirs: 

PLEASE  TAKE  NOTICE  that  (Mary  Grade,)  individually 
and  as  executrix  of  the  last  will  and  testament  of  (Margaret 
Grade,)  deceased,  hereby  appeals  to  the  Appellate  Division  of 
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the  Supreme  Court  of  the  State  of  JSTew  York,  (First  Depart- 
ment j)  from  an  order  of  the  Hon.  {Robert  Ludlow  Fowler,)  one 
of  the  Surrogates  of  the  County  of  {New  York,)  dated  the  {2lth) 
day  of  {October,  1914,)  and  entered  herein  and  filed  in  the 
office  of  the  Clerk  of  the  Surrogates'  Court  of  the  County  of  {New 
York)  on  the  (28f7^)  day  of  {October,  1914.) 

The  grounds  upon  which  said  appeal  is  taken  are:  That  the 
supplemental  report  of  Appraiser  {John  Y.  Coggey,)  dated  the 
{'2,5th)  day  of  {July,  1914,)  and  filed  in  the  office  of  the  Clerk 
of  the  Surrogates'  Court  of  {New  York)  County,  on  the  {ZQth) 
day  of  {July,  1914,)  improperly  included  among  the  alleged  tax- 
able assets  the  sum  of  {three  hwndred  twenty-eight  thousand  wnd 
seventy-seven  and  80/100  ($328,0T7.80))  dollars. 

That  said  assets  did  not  pass  under  the  will  of  {Margaret 
Grade,)  deceased,  but  did  pass  under  and  by  virtue  of  the  will 
of  {William  Gracie,)  deceased,  who  died  on  the  {20th)  day  of 
{August,  1880,)  and  therefore  the  transfer  of  said  assets  is  not 
subject  to  a  tax. 

Dated,  {Neia  York,  October  29,  1914.) 

Yours,  etc., 

{WALTER  JAY,) 
Attorney  for  {Mary  Gracie,) 

Individually  and  as  Executrix, 
(2  Rector  Street,) 

{Borough  of  Manhattan,) 

{New  York  City.) 
To 

Hon.  {Lafayette  B.  Gleason,) 

Attorney  for  State  Comptroller, 
(233  Broadway,) 

{Borough  of  Manhattan,) 

{New  York  City.) 
{Daniel  J.  Dowdney,)  Esq., 

Clerk  of  the  Surrogates'  Court, 

{New  York)  County. 
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FORM  No.  473 
Order  of  Surrogate  Entered  Upon  Remittitur 

At  a  Surrogates'   Court  held  in  and  for  the  County  of 
{New  York,)  at  {ihe  Hall  of  Records,  in  the  Bor- 
ough  of  Manhattan,   City  of  New   York,)    on  the 
{2'Jth)  day  of  (May,  1915.) 
Present : 

Hon.  (JOHN  P   C  OH  ALAN,) 

Surrogate. 


In  the  Matter  of  the  Transfer  Tax  upon 
the  Estate  of 

(MARY  POST,) 

Deceased. 


An  appeal  having  been  taken  to  the  Supreme  Court,  Appellate 
Division,  (First  Department,)  by  the  Comptroller  of  the  State 
of  New  York,  from  an  order  made  and  entered  herein  on  the 
(3d)  day  of  (Februcury,  1915,)  modifying  an  order  of  (October 
9,  1914,)  fixing  and  assessing  the  transfer  tax  upon  the  property 
of  the  above-named  decedent,  and  said  appeal  having  been  heard, 
and  said  Appellate  Division  having  aiErmed  said  order  with  ($10) 
costs  and  disbursements,  and  the  remittitur  of  the  Appellate 
Division  having  been  filed  with  the  Clerk  of  this  Court  on  the 
(^20th)  day  of  (May,  1915,)  and  the  costs  of  the  respondent 
having  been  adjusted  at  the  sum  of  (forty-one  and  20/100) 
doUars, 

NOW,  on  motion  of  (Arthur  Fox,)  attorney  for  the  respond- 
ent, it  is 

OEDEEED,  that  the  said  order  of  the  Appellate  Division  of 
the  Supreme  Court  be  and  the  same  hereby  is  made  the  order  of 
this  Court,  and  it  is 

EUETHEK  OEDEEED,  that  the  respondents,  (The  Home 
Society,)  recover  from  the  appellant,  (Eugene  M.  Travis,)  State 
Comptroller,  the  sum  of  (forty-one  and  20/100)  dollars  costs  as 

taxed  herein. 

(JOHN  P.  COHALAN,) 

Surrogate. 
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FORM  No.  474 
Notice  of  Motion  to  Have  Penalty  for  Nonpayment  Remitted 


SUKEOGATES'  COUET, 

{New  York)  County. 


In  the  Matter  of  the  Transfer  Tax  upon 
the  Estate  of 

{WALTER  CARTER,) 

Deceased. 

Sirs: 

PLEASE  TAKE  NOTICE  that  on  all  the  papers  and  pro- 
ceedings herein  and  on  the  annexed  petition  of  {Caroline  Carter,) 
verified  the  {lith)  day  of  {February,  1916,)  we  will  move  this 
court  at  a  term  thereof  to  be  held  at  {the  Hall  of  Records,)  in 
the  {Borough  of  Manhattan,  City  of  New  York,)  on  the  {IQth) 
day  of  {Febrvxiry,  1916,)  at  (10:30)  o'clock  in  the  (/ore)noon 
of  that  day  or  as  soon  thereafter  as  counsel  can  be  heard,  for  an 
order  remitting  the  penalty  of  ten  per  cent,  upon  the  tax  hereto- 
fore assessed  upon  the  estate  of  the  above-named  decedent  by 
order  of  the  Surrogate  of  said  County  of  {New  York,)  made  and 
entered  on  the  {1st)  day  of  {February,  1916,)  to  interest  at  the 
rate  of  six  per  cent,  per  annum  from  the  date  of  the  accrual  of 
the  said  tax,  to  wit :  the  date  of  the  death  of  the  decedent,  which 
occurred  on  the  {Idth)  day  of  {July,  1901,)  to  the  date  of  pay- 
ment of  said  tax,  provided  said  payment  be  made  within  twenty, 
days  after  the  entry  of  the  order  of  said  surrogate  to  be  made 
upon  this  application. 

Dated,  {New  York.  February  lith,  1916.) 

{COLE  &  ADAMS,) 
Attorneys  for  {Caroline  Carter,  Executrix,) 
(32  Liberty  Street,) 

{Borough  of  Manhattan,) 
^Q  {New  York  City.) 

Hon.  {EUGENE  M.  TRAVIS,) 

State  Comptroller, 

iNTew  York. 
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FORM  No.  4T5 
Petition  to  Have  Penalty  Remitted 

SUKEOGATES'  COUET, 

{New  York)   County. 

In  the  Matter  of  the  Transfer  Tax  npon 
the  Estate  of 

(WALTER  CARTER,) 

Deceased. 

To  the  Surrogate's  Court  of  the  County  of  (New  York,) : 

The  petition  of  (Caroline- Carter,)  respectfully  shows: 

That  (she)  is  (executrix  of  the  last  will  and  testament  of  Walter 
Carter,)  deceased,  in  the  above-entitled  proceeding. 

That  the  said  decedent  died  on  the  (ISth)  day  of  (July, 
1912 ;)  that  proceedings  have  been  had  herein  for  a  determination 
of  the  transfer  tax  upon  the  estate  of  the  said  decedent  as  follows : 
On  the  (2(ith)  day  of  (November,  1913,)  on  the  petition  of 
(John  Frwme  and  Caroline  Carter,  executor  and  executrix  of  the 
last  will  and  testament)  of  the  decedent,  an  order  was  made  and 
filed  herein,  designating  (John  V.  Coggey,)  Esq.,  appraiser  to 
fix  the  market  value  of  decedent's  estate  subject  to  the  payment 
of  a  transfer  tax. 

That,  at  the  time  of  the  issuance  of  the  letters  testamentary 
herein,  (John  Frame,  the  executor  of  the  will  of  said  decedent, 
took  unto  himself  the  actual  control  of  the  estate  of  the  testator 
and  the  possession  of  all  of  the  assets  of  the  said  estate  and  con- 
tinued in  such  sole  control  and  possession  until  about  February 
1,  1916;  thai  the  said  Frame  ndsmanaged  the  said  estate,  and 
in  October,  1914,  proceedings  ivere  begun  to  revoke  the  letters 
testamentary  issued  to  him  as  such  executor;  said  proceedings 
mere  contested  and  did  not  conclude  wntil  Januwry  19,  1915,  on 
which  date  an  order  was  made  and  filed,  revoking  said  letters  tes- 
tamentary; deponent  asks  leave  to  refer  to  (the  petition,  answer, 
amended  petition  and  answer  thereto  and  the  said  order,  amd  the 
proceedings  upon  vMcli  same  is  based,)  as  part  of  this  petition 
with  the  same  effect  as  if  they  were  a  part  hereof. 
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During  the  pendency  of  such  litigation,  said  {Frame  failed 
to  take  any  steps  to  conclude  these  proceedings  and  the  executrix, 
not  having  the  hooks  and  papers  and  assets  of  said  estate  in  her 
possession,  could  take  no  steps  towards  that  end.  Shortly  after 
said  order  was  made  Caroline  Garter,  the  executrix  of  the  said 
will,  obtained  from>  the  said  Frame  the  papers  pertaining  to  and 
the  assets  of  the  said  estate.  Shortly  after  she  obtained  the  posses- 
sion of  said  papers  ami  assets  she  took  immediate  steps  to  conclude 
the  proceedings  to  fix  the  transfer  tax  and  has  since  prosecuted 
Ihe  same  expeditiously.  Because  of  her  unfamiliar ity  with  the 
affairs  of  said  estate  as  well  as  that  of  her  coumsel,  considerable 
difficulty  was  experienced  in  preparing  the  papers  required  by  the 
appraiser  herein.  An  affidavit  of  considerable  length  was  prepared 
and  filed,  but  a  further  affidavit  was  required  and,  in  August, 
1915,  sayne  was  filed.  Thereafter  numerous  conferences  between 
said  appraiser  and  the  counsel  to  the  State  Comptroller  and 
this  deponent,  respecting  these  proceedings,  were  had,  and  on  the 
12th  day  of  January,  1916,  the  report  of  the  appraiser  herein  was 
filed  and  the  tax  fixed,  by  order  of  this  court  made  and  filed  on 
the  1st  day  of  February,  1916.) 

That  more  than  eighteen  months  have  elapsed  since  the  date  of 
the  death  of  the  said  decedent  and  interest  of  ten  per  centum  per 
annum  from  the  date  of  the  death  of  decedent  to  the  date  of  pay- 
ment as  provided  by  the  statute  is  due  because  of  the  non-payment 
of  this  tax. 

That  by  reason  of  (the  mismanagement  of  the  affairs  of  the 
estate  aforesaid  and  the  litigations  between  the  beneficiaries  under 
the  said  will  and  the  said  executor,)  there  has  been  unavoidable 
delay  on  the  part  of  the  executrix  herein ;  that  the  delay  has  been 
because  of  no  act  of  hers  nor  of  the  beneficial  owners  of  the  said 
estate;  deponent  is  informed  and  believes  that  because  of  the  acts 
of  the  said  (Frame,  the  estate  has  been  largely  wasted  and 
depleted  so  that  there  is  now  but  a  small  part  of  the  original  estate 
left  for  distribution  among  the  beneficiaries;  practically  all  the 
cash  and  other  assets  of  said  estate,  with  the  exception  of  2,000 
shares  of  the  capital  stock  of  the  American  Can  Company,  a 
manufacturing  corporation  which  has  no  market  value,  left  after 
the  payment  of  debts  were  used  by  said  Frame  and  lost  in  specu- 
lation,) and  the  beneficiaries  have  suffered  great  hardship  because 
of  the  acts  of  said  (Frame;)  arid  it  is  submitted  on  their  behalf, 
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the  penalty  necessarily  coming  but  of  the  residue,  that  the  pay- 
ment of  the  said  penalty  will  be  an  unnecessary  hardship. 

That  the  executrix  is  desirous  that  this  tax  be  paid  and,  in 
order  to  obtain  a  proper  final  receipt  therefor  from  the  State 
Comptroller,  makes  this  application  pursuant  to  the  provisions 
of  the  said  act  for  the  remission  of  the  penalty  incurred  by  reason 
of  the  non-payment  of  such  tax  within  eighteen  months  after  the 
date  of  the  death  of  the  said  decedent  from  10  per  cent,  to  interest 
at  six  per  cent. 

That  no  previous  application  for  this  order  has  been  made. 

WHEKEFOEE,  petitioner  prays  that  an  order  be  made, 
remitting  the  penalty  upon  the  tax  heretofore  fixed  herein  from 
10  per  centum  to  6  per  centum,  to  be  charged  upon  said  tax  upon 
the  accrual  thereof,  to-wit:  From  the  date  of  the  death  of  the 
said  decedent,  (July  13,  1912,)  to  the  date  of  payment,  provided 
such  payment  be  made  within  twenty  days  after  the  date  of  the 
entry  of  the  order  of  the  Surrogate  upon  this  application;  and 
for  such  other  and  further  relief  as  to  the  court  may  seem  just 
and  proper. 

(CAROLINE  CARTER.) 

(Verification.) 

FORM  No.  476 
Notice  of  Settlement  of  Proposed  Order 


SURROGATES'  COURT, 

(New  York)  County. 


In  the  Matter  of  the  Transfer  Tax  upon 
the  Estate  of 

(WALTER  CARTER,) 

Deceased. 


Sir: 

TAKE  NOTICE  that  the  within  is  a  copy  of  an  order  in  the 
within    entitled    proceeding,    which    we    shall    present    to   Hon. 
(Robert  Ludlow  Fowler,)   at  the  Surrogates'   Chambers  in  the 
31 
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{Hall  of  Records,  Borough  of  Manhattan,  City  of  New  York,)  on 
the  (28^^)  day  of  (Fehruary,  1916,)  at  (10:30)  o'clock  in  the 
(/ore)noon  of  that  day  for  settlement  and  signature. 
Dated,  (New  York,  February  26,  1916.) 
Yours,  etc., 
(COLE  &  ADAMS,) 

Attorneys  for  (Executrix,) 

(32  LiheHy  Street,) 

(New  York  City.) 
To 

(LAFAYETTE  B.  GLEASON,) 
Attorney  for  State  Comptroller. 


FORM  No.  477 
Order  Remitting  Penalty 

At  a  Surrogates'  Court,  held  in  and  for  the  County  of 
(New  York,)  at  the  (Hall  of  Records,)  in  the  (Bor- 
ough of  Manhattan,  City  of  New  York,)  on  the  (Ist) 
day  of  (March,  1916.) 

Peesent  : 

Hon.  (ROBERT  LUDLOW  FOWLER,) 

Surrogate. 

In  the  Matter  of  the  Transfer  Tax  upon 
the  Estate  of 

(WALTER  CARTER,) 

Deceased. 


Upon  reading  and  filing  the  petition  of  (Caroline  Carter,)  duly 
verified  the  (lUh)  day  of  (February,  1916,)  whereby  it  appears 
that  the  payment  of  the  transfer  tax  as  heretofore  fixed  herein  has 
been  unavoidably  delayed,  and  that  good  cause  has  been  shown  for 
such  nonpayment,  and  the  notice  of  motion  with  proof  of  due 
service  thereof  on  (Lafayette  B.  Oleason,)  attorney  for  the  State 
Comptroller,  appearing  and  not  opposing, 
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NOW,  on  motion  of  (Cole  &  Adams,)  attorneys  for  {Caroline 
Cosrter,  executrix  of  the  last  will  amd  testament  of)  tlie  above 
named  deceased  herein,  it  is 

OEDEEED,  AND  ADJUDGED,  that  the  penalty  of  10  per 
centum  upon  said  tax  be  remitted,  and  that  the  interest  be  charged 
thereupon  at  the  rate  of  6  per  centum  from  the  date  of  accrual 
of  said  tax,  to  wit,  the  (13i/i)  day  of  {July,  1901,)  the  date  of 
death  of  said  decedent,  to  the  date  of  payment  thereof,  provided 
that  payment  be  made  vrithin  twenty  days  after  the  entry  of  this 
order. 

{ROBERT  LUDLOW  FOWLER,), 

Surrogate. 


ADOPTION 

I.  Consent  is  necessary : 

(a)  Of  the  minor  if  he  isi  over  twelve. 

(b)  Of  the  foster  parents,  husband  or  wife,  unless 

1.  They  are  lawfully  living  separated. 

2.  Adoption  is  joint 

(c)  Of  parents  or  surviving  parent  of  a  legitimate  child. 

(d)  Of  the  mother  of  an  illegitimate  child,  except 

1.  Of  parent  who  has  abandoned  chili 

2.  Of  parent  deprived  of  civil  rights. 

3.  Of  parent  divorced  for  adultery  or  cruelty ;  but 

notice  must  be  given  to  both  the  parents  per- 
sonally or  in  such  manner  as  may  be  directed 
by  a  judge  of  a  court  of  competent  jurisdic- 
tion. 

4.  Of     parent     adjudged     insane     or     habitual 

drunkard. 

5.  Of  parent  judicially  deprived  of  custody  of 

child. 

(e)  Of  person  having  legal  custody  of  child : 

1.  If  the  parents  are  not  living. 

2.  In  case  the  parent's  consent  is  not  required. 
II.  The  consent  of  the  person  required  in  the  above  subdivisions 

will  not  be  needed : 

1.  If  minor  is  18  years  or  upwards  and  in  the  opinion 

of  the  Judge  or  Surrogate  his  moral  or  temporal 
interest  would  be  prompted,  or  the  consents  cannot 
be  obtained. 

2.  If  person  to  be  adopted  is  21  years  or  upwards.    But 

in  these  cases,  notice  of  the  application  must  be* 
served  on  such  persons  as  the  Surrogate  or  Judge 
shall  direct. 
III.  Proceedings: 

Application  must  be  made  to  Surrogate  or  County  Judge 
of  the  County  where  foster  parents'  reside  if  they  are 
residents  of  the  State;  or  to  the  Surrogate  or  County 
Judge  of  the  County  where  the  minor  *  resides  if  they 
are  non-residents. 

*  So  in  the  statute,  L.  1916,  ch.  453. 
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The  following  papers  should  be  presented: 

(a)  The  necessary  consents. 

(b)  Proof  that  notice  of  the  application  has  been  given 

to  any  persons  entitled  to  same  under  the  statute. 

(c)  An  agreement  of  the  foster  parents  to  adopt  minor 

and  treat  him  as  their  own  lawful  child,  and  the 
proposed  new  name  of  the  minor  if  a  change  of 
name  is  desired. 

(d)  Petition,  showing: 

1.  Age  of  the  person  to  be  adopted  as  nearly  as 

can  be  ascertained: 

2.  Facts  relating  to  custody. 

3.  Facts  upon  which  adoption  is  sought. 

(e)  When  the  legal  custodian  (society  or  otherwise)  re- 

sides without  the  County,  his  or  their  writ- 
ten and  acknowledged  consent,  or  that  of  the 
proper  officer  (if  a  society),  certified  as  re- 
quired in  case  of  a  deed, 
(f)  1.  The  foster  parent  or  parents,  the  person  to  be 
adopted  and  all  persons  whose  consent  is 
necessary,  must  appear  before  the  Surrogate 
of  the  County  where  the  foster  parents  re- 
side, if  they  are  residents  of  the  State;  or 
before  the  Sun'ogate  or  County  Judge  of 
the  County  where  the  minor  resides,  if 
they  are  non-residents  to  be  examined  except 
in  (d)  supra,  and  where  a  parent  or  person 
or  institution  having  the  legal  custody  of  the 
minor  resides  outside  the  County,  his  or  their 
written  acknowledged  consent  of  such  insti- 
tution certified  as  conveyances  are  required 
to  be  certified  to  entitle  them  to  record  in  a 
County  in  this  State.  The  filing  of  soich  con- 
sents is  equivalent  to  appearance  and  execu- 
tion of  the  adoption  agreement. 
2.  The  necessary  consent  and  agreements  must  be 
severally  acknowledged  by  the  necessary  per- 
sons before  the  Surrogate  and  signed  by 
them. 
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IV.  Order  and  filing: 

Granted  if  satisfied  that  the  moral  and  temporal  interests 

of  the  person  to  be  adopted  will  be  promoted 

thereby. 
Order : 

1.  Eecites  (a)  the  reason,  (and  if  no  father  or  mother 

living,  or  no  person  having  legal  custody,  such 
facts  to  be  stated) ,  and  (b)  the  proceedings. 

2.  Allows  and  confirms  the  adoption. 

3.  Directs  that  the  minor   shall   "  thenceforth  be  re- 

garded and  treated  in-  all  respects  as  the  child  of 
the  foster  parent  or  parents." 

4.  If  Surrogate  or  Judge  is  satisfied  there  is  no  reason- 

able objection  to  the  change  of  name  proposed, 
that  .the  name  of  the  minor  be  changed  to  that 
designated  in  the  instrument  of  adoption. 
All  papers  must  be  filed  in  the  office  of  the  County  Clerk. 


FORM  No.  478 


Petition  for  Adoption  of  Minor  Tinder  18,  in  Custody  of  an 
Institution 

(SURROGATES')  COUET, 
(New  York)  County. 


In  the  Matter  of  the  Adoption  of 
(MARY  ROSE,) 
(An    infant    under    the:   age    of    twelve 
years)   by  (Oliver  Dennis  amd  Annie 
Dennis,  his  wife.) 

To  the  (Surrogated)  Court  of  the  County  of  (New  York:) 
The  petition  of  (Oliver  Dennis  and  Annie  Dennis,  his  wife,) 

respectfully  shows: 

I.  That  your  petitioners  are  over  the  age  of  twenty-one  years, 

and  reside  together  at  ]Sro.   (147  West  lUh  Street,  Borough  of 

Manhattan,  City  and  County  of  New  YorTc,  and  that  they  have 

no  children  of  their  own.) 
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II.  {That  your  petitioners  have  been  supporting  for  the  last 
two  and  a,  half  years  an  infant  female  child,  Mary  Rose,  the  infant 
above  nxuned,  horn,  as  your  petitioners  have  been  informed,  on 
or  about  thet  1st  day  of  May,  1909,  in  Brooklyn,  New  York. 
That  your  petitioners  received  the  custody  of  said  child  from,  the 
Brooklyn  Children's  Aid  Society,  on  or  about  the  28th  day  of 
February,  1913.  That  they  were  inform/ed  by  the  said  Society 
that  about  the  1st  day  of  May,  1912,  the  said  infant  had  been 
committed  to  the  said  Society  as  a  destitvie  child.  That  the 
mother  of  said  infant  was  then  sick  and  died  on  the  Sth  day  of 
April,  1912,  the  father  of  said  infant  died  on  the  15th  day  of 
July,  1912.  Your  petitioners  were  further  informed  that  there 
were  no  other  relatives  who  claimed  the  custody  of  said  infant. 
That  during  all  the  tim£S  that  your  petitioners  have  had  said  child 
with  them^  no  one  has  appeared  claiming  to  be  a  relative  or  claim- 
ing to.  be  entitled  to  the  custody  of  said  infant,  and  your  peti- 
tioners are  desirous  of  adopting  said  child  as  their  own  lawful 
child,  pursuant  to  the  statute  of  the  State  of  New  York,  in  such 
case  made  and  provided.)  That  -the  {Brooklyn  Children's  Aid 
Society)  is  a  corporation  empowered  to  place  children  in  homes  of 
adoption.  And  the  (Society)  having  the  custody  of  the  said  infant, 
consents  to  such  adoption  and  has  signed  a  formal  agreement  and 
consent  thereto  which  is  annexed  to  this  petition.  That  your 
petitioners  have  sufficient  means  properly  to  care  for  said  child, 
and  have  now  signed  and  presented  herewith  the  instrument  re- 
quired by  section  111,  Art.  7  of  the  Domestic  Relations  Law,  also 
signed  and  executed  by  the  Brooklyn  Children's  Aid  Society. 
That  your  petitioners,  the  said  foster  parents,  and  said  (minor) 
are  present  in  court. 

WHEEEFOEE,  your  petitioners  pray  for  an  order  of  the 
(Surrogate)  of  the  County  of  (New  York,)  allowing  and  confirm- 
ing said  adoption,  and  directing  that  the  said  (infant,  Mary 
Rase,)  shall  henceforth  be  regarded  and  treated  as  your  peti- 
tioners' own  lawful  child,  and  be  accorded  all  the  rights  and  privi- 
leges conferred  by  law,  and  your  petitioners  pray  for  such  other 
and  further  relief  as  to  the  court  may  seem  just  and  proper  in 
the  premises. 

No  previous  application  has  been  made  to  any  Surrogate  or 

court  for  such  an  order. 

(OLIVER  DENNIS,) 

(ANNIE  DENNIS.) 
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STATE  OF  NEW  Y0EK,1 

>ss  ' 
County  oi  (New  York,)       j 

(OLIVER  DENNIS  and  ANNIE  DENNIS,)  being  duly 
sworn,  depose  and  say,  that  (they)  are  the  above-named  peti- 
tioners; that  (they)  have  read  the  foregoing  petition  and  know 
the  contents  thereof  and  the  same  is  true  to  (their)  own  knowl- 
edge, except  as  to  the  matters  therein  stated  to  be  alleged  on  in- 
formation and  belief  and  as  to  those  matters  (they)  believe  it  to 
be  true. 

(OLIVER  DENNIS,) 
(ANNIE  DENNIS.), 
Sworn  to  before  me,  this 
(Hth)  day  of  (September,  1915.) 

(ROBERT  LUDLOW  FOWLER,) 

Surrogate. 


FORM  No.  479 
Adoption  Instrument 


(SURROGATES')  COUET, 
(New  York)   County. 

In  the  Matter  of  the  Adoption  of 
(MARY  ROSE,) 
(An  infant  under  the  age  of  twelve  years) 
by  (Oliver  Dennis  and  Annie  Dennis, 
his  wife.) 


THIS  IS  TO  CERTIFY,  that  (Mary  Rose,  who  urns  horn  on 
or  about  May  1,  1909,  being  a  destitute  child,  was  placed  in  the 
care  of  the  Broohlyn  Children's  Aid  Society  of  the  Borough  of 
Brooklyn,  County  of  Kings,  New  York,)  a  corporation  duly  incor- 
porated under  the  laws  of  the  State  of  New  York,  empowered  to 
place  children  in  homes  of  adoption  and  having  the  principal 
offices  in  the  (Borough  of  Brooklyn,  City  of  New  York.)  That 
the  said  child  was  duly  committed  to  the  said  (Brooklyn  Chil- 
dren's Aid  Society)  by  the  Department  of  Public  Charities  of  the 
City  of  (New  York,)  on  or  about  the  (1st)  day  of  (May,  1911.) 
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That  the  said  child  was  accordingly  placed  by  an  agent  of  the  said 
(Society)  with  (Oliver  Dennis  and  Annie  Dennis,  his  wife,  of 
New  Yorh  City,)  State  of  New  York,  and  the  said  (BrooMyn 
Children  s  Aid  Society)  does  hereby  consent  to  the  legal  adoption 
of  the  said  child  by  said  (Oliver  Dennis  and  Annie  Dennis,  his 
wife,)  subject  to  the  approval  of  the  (Surrogate)  or  [County 
Judge}  of  (New  York)  County  in  the  State  of  New  York,  as  pro- 
vided by  law. 

And  the  said  (Oliver  Dennis  and  Annie  Dennis,  his  wife,  of  the 
City,  County)  and  State  of  New  York  aforesaid,  do  hereby  under- 
take and  agree  in  pursuance  of  the  provisions  of  the  laws  of  the 
State  of  New  York,  to  adopt  and  treat  said  minor  child  as  their 
own  la^yful  child.  That  a  change  in  the  name  of  said  minor  is 
desired  and  that  the  new  name  by  which  said  minor  shall  here- 
after be  known  is  (Ma/ry  Rose  Dennis.) 

IN  WITNESS  WHEREOF  the  said  (BrooMyn  Children's 
Aid  Society)  has  caused  this  instrument  to  be  attested  by  the 
(President,  Howard  0.  Wood,)  who  is  authorized  by  the  Board 
of  (Trustees)  of  said  (Society)  to  sign  its  corporate  name  to  the 
above  and  similar  instruments,  and  has  caused  its  corporate  seal  to 
be  hereunto  affixed  this  (14:th)  day  of  (September,)  in  the  year  of 
our  Lord,  one  thousand  nine  hundred  and  (fifteen,)  and  likewise 
the  said  (Oliver  Dennis  and  Annie  Dennis,  his  wife,)  have  here- 
unto affixed  (their)  hands  and  seals  this  (18^^,)  day  of  (Septem- 
ber,) in  the  same  year. 

(BROOKLYN  CHILDREN'S  AID  SOCIETY.) 
(by  Howard  0.  Wood, 
[Seal]  President  of  said  Society.) 

(OLIVER  DENNIS,) 
Witness:  (ANNIE  DENNIS.) 

(FRANK  DILLON.) 

STATE  OF  NEW  YORK,!   ^  . 
County  of  (Kings,)        j 

■  On  this  (Uth)  day  of  (September,  1915,)  before  me  person- 
ally came  (Howard  0.  Wood,)  to  me  personally  known,  who  being 
by  me  duly  sworn,  deposed  and  said  that  he  resided  in  the  (City 
of  New  York,)  County  of  (Kings)  and  State  of  New  York ;  that 
he  is  the  (President  of  the  BrooMyn  Children's  Aid  Society,)  the 
corporation  described  in  and  which  executed  the  foregoing  cer- 
tificate;   that   he   knows   the   corporate   seal   of  the    (Brooklyn 
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Children's  Aid  Society;)  that  the  seal  affixed  to  the  foregoing 
instrument  was  such  corporate  seal,  that  it  was  so  affixed  by  order 
of  the  (Board  of  Trustees)  of  said  corporation,  and  that  he  signed 
his  name  thereto  by  like  order  as  (President)  of  said  corporation. 

(CHARLES  ROCK,) 

Notary  Public, 
(Kings  Courdy.) 
STATE  OF  NEW  Y0EK,1 

rSS 

County  of  (New  York,)    J 

On  this  (18th)  day  of  (September,  1915,)  before  me  personally 
came  (Oliver  Dennis  and  Annie  Dennis,  his  wife,)  both  proven 
to  me  on  oath  of  (Frank  Dillon,  a  practicing  attorney,)  to  be  the 
individuals  described  in  and  who  executed  this  foregoing  instru- 
ment, and  they  thereupon  duly  and  severally  acknowledged  to  me 
that  they  executed  the  same. 

(ROBERT  LUDLOW  FOWLER,) 

Surrogate. 


FOBM  No.  480 
Adoption  of  Minor  —  Proof  of  Custody 

(SURKOGATES')  COURT, 

(New  York)  County. 

In"  the  Matter  of  the  Adoption  of 
(MARY  ROSE,) 
(An  infant  under  the  age  of  twelve  years) 
by  (Oliver  Dennis  and  Annie  Dennis, 
his  wife.) 

STATE  OF  NEW  Y0RK,1   ^  . 
County  of  (Kings,)        J 

(Arthur  Waterman,)  being  duly  sworn,  deposes  and  says,  that 
he  resides  in  the  (Borough  of  Brooklyn,)  County  of  (Kings,)  ■ 
New  York,  that  he  is  the  (general  secretary  of  the  Brooklyn  Chil- 
dren's Aid  Society)  and  is  familiar  with  the  records  of  said 
(Society)  and  the  work  done  by  it.  That  the  following  statement 
is  made  upon  information  and  belief  and  that  the  source  of  his 
information  and  the  grounds  of  his  belief  are  the  records  of  said 
society. 
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That  the  above-named  (infant  Mary  Rose,)  who  was  born  on  or 
about  the  (1st)  day  of  (May,  1909,)  upon  due  commitment  made 
through  the  Department  of  Public  Charities,  was  placed  in  the 
care  and  custody  of  said  (Society)  on  or  about  the  (1st)  day  of 
(May,  1911,)  at  public  expense  as  a  dependent  child.  (That  the 
mother  of  said  infant  was  ill  at  the  time,  and  deponent  has  been 
informed  that  she  died  on  the  (8th)  day  of  (May,  1911,)  and 
that  the  father  died  on  or  about  the  15th  day  of  July,  1911,  and 
that  there  were  no  relations  able  and  the  proper  parties  to  care 
for  said  infant.)  That  on  or  about  the  (25th)  day  of  (February, 
1912,)  said  child  was  placed  by  said  (Society)  in  the  care  and 
keeping  of  (Oliver  Dennis  and  Annie  Dennis,  his  wife,  then  of 
the  Borough  of  Manhattan,  City  and  County  of  New  Yorh,)  and 
having  maintained  due  supervision,  deponent  is  satisfied  that  said 
infant  has  been  well  treated  and  that  her  welfare  will  be  promoted 
in  case  she  is  lawfully  adopted  by  said  (Oliver  Dennis  and  Annie 
Dennis,  his  wife.) 

(ARTHUR  WATERMAN.) 


Sworn  to  before  me,  this  \ 

(imh)  day  of  (September,  1915.)  J 
(WALTER  ROBERTS,) 

Notary  Public, 

(Kings)  County. 


Where  there  has  been  no  legal  commitment  of  the  minor  to  an 
institution,  but  it  was  placed  therein  by  parents  who  are  living, 
the  proof  of  custody  should  be  accompanied  by  a  copy  of  the  sur- 
render of  the  child  to  the  institution  and  the  consent  of  the  parents 
should  be  obtained  unless  waived,  see  p.  962  and  Forms  482,  483. 

Surrender  of  Child 

(New  Yorh,  June  2Qth,  1914.) 
I,  (Frank  Hemp,)  do  hereby  certify  that  I  am  the  (father)  of 
the  child  named  (John  Hemp,)  aged  (two)  (2)  years,  now  stay- 
ing at  (No.  115  Ten  Eyck  street,  Brooklyn;)  that  the  mother  of 
said  child  is  (Annie  Hemp,)  deceased,  and  that  no  parent,  guard- 
ian or  relative  of  said  child  is  able  to  support  and  properly  train 

said  child. 

For  these  reasons,  I,    (Frank  Hemp,)   do  hereby  voluntarily 
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and  -uiiconditionally  surrender  the  said  child  {John  Hemp,)  under 
the  provisions  of  section  1  of  chapter  438  of  the  laws  of  1884,  to 
the  care  and  custody  of  the  (State  Charities  Aid  Association  for 
the  Care  of  Destitute  Children,)  and  I  hereby  pledge  myself  not 
to  interfere,  directly  or  indirectly,  with  the  custody  or  manage- 
ment of  said  child  in  any  way. 

( Signature)  (FRANK  HEMP. ) 
Witnesses : 

(HENRY  SCHULZ,) 

(GERTRUDE  CLARK  SON.) 

STATE  OF  NEW  YORK,  , 

'   '  ss. 


County  of  (Kings,) 

On  the  (2&th)  day  of  (June,  A.  D.  1914,)  before  me  person- 
ally appeared  (Frank  Hemp,)  to  me  known  and  known  to  me  to 
be  the  individual  described  in  and  who  executed  the  foregoing 
instrum.ent  and  acknowledged  to  me  that  he  executed  the  same. 

(HENRY  SCHULZ,) 
(Seal.)  ISTotary  Public, 

(Kings)  Co. 


FORM  No.  481 
Order  Allowing  and  Confirming  Adoption 

At  Chambers  of  the  Surrogates'  Court,  held  in  and  for  the 
County  of  (New  York)  at  (the  Hall  of  Records,)  in 
the  (Borough  of  Manhattan,  City  of  New  York,)  on 
the  (18th)  day  of  (September,  1915.) 
Present  : 

(Hon.  ROBERT  LUDLOW  FOWLER,) 

Surrogate. 

In  the  Matter  of  the  Adoption  of 
(MARY  ROSE,) 
(An  infant  under  the  age  of  twelve  years) 
by  (Oliver  Dennis  and  Annie  Dennis, 
his  wife.) 

Application  having  been  made  to  me  by  (Oliver  Dennis)  and 
(Annie  Dennis,  his  wife,)  residing  in  the  County  of  (New  York) 
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for  an  order  allowing  and  confirming  the  adoption  by  (them)  of 
(Mary  Rase,  an  infant  female  child)  born  on  or  about  the  (first) 
day  of  (May,  1909,)  in  the  (Borough  of  Broohlyn,  New  York 
City)  and  the  above-named  parties  having  (severally)  appeared 
before  me  and  having  been  examined  pursuant  to  the  provisions 
of  the  Domestic  Relations  Law,  and  said  parties  having  presented 
to  me  an  instrument  containing  substantially  the  consents  required 
by  said  law,  an  agreement  on  the  part  of  the  foster  parents  tO' 
adopt  and  treat  said  minor  as  their  own  lawful  child,  and  said 
instrument  having  been  signed  by  said  foster  parents,  and  by  the 
(Brooklyn  Children's  Aid  Society,)  being  each  person  whose  con- 
sent is  necessary  to  the  adoption,  and  having  been  acknowledged 
before  me,  [and  the  acknowledgment  of  the  said  (Society)  having 
been  presented  to  me  duly  executed  and  verified,]  and 

IT  APPEARING  TO  MY  SATISFACTION  from  the  exam- 
ination had  by  me  in  the  premises  that  the  moral  and  temporal 
interests  of  the  said  (minor)  will  be  promoted  by  the  said  adop- 
tion, for  the  reason  that  the  (father  and  mother)  of  said  (infant 
cure  dead)  and  that  the  said  (Oliver  Dennis  and  Annie  Dennis, 
his  wife,  are)  persons  of  sufficient  means  and  are  fit  and  proper 
persons  to  have  the  care  and  custody  of  the  said  (infant),  and 
that  no  objection  exists  to  the  changing  of  the  name  of  said  minor 
to  the  name  designated  in  the  instrument  of  adoption,  it  is 

ORDERED,  ADJUDGED  AND  DECREED,  that  the  said 
adoption  of  (Oliver  and  Annie  Dennis,  his  wife,)  of  (Mary  Base) 
an  (infant  child)  born  on  or  about  the  (first)  day  of  (May,  1909) 
be  and  the  same  is  hereby  allowed  and  confirmed,  and  it  is  further 

ORDERED,  ADJUDGED  AND  DECREED,  that  the  said 
(child)  shall  henceforth  be  regarded  in  all  respects  as  the  lawful 
child  of  the  said  (Oliver  Dennis  and  Annie  Dennis,  his  wife,)  and 
that  the  name  of  said  minor  be  changed  from  (Mary  Rose)  to 
(Mary  Rose  Dennis)  and  that  said  minor  shall  hereafter  be  known 
as  (Mary  Rose  Dennis.) 

(ROBERT  LUDLOW  FOWLER,) 

Surrogate. 
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FORM  No.  482 
Petition  for  Adoption  of  Minor  Under  18  in  Custody  of  Parents 
(SURROGATES')  COUET, 


(New  York)  County. 


In  the  Matter  of  the  Adoption 
of 
(WILLIAM  CARSON,)  a  minor  under 
the  age  of  (twelve)  years  by  (Thomas 
Mann  and  Mary  Mann,  his  wife,)  foster 
parents. 


To  the  (Surrogates')  Court  of  the  County  of  (New  Yorlc:) 

The  petition  of  (Thomas  Mann  and  Mary  Mann,  his  wife,) 
respectfully  shows  to  this  Court: 

I.  That  your  petitioners  are  adults  and  lawfully  married  and 
reside  together  at  (No.  212  West  107th  Street,  Borough  of  Man- 
hattan, County  of  New  York.)  That  they  (have  no  children  of 
their  own.) 

II.  That  they  (have  had  with  them  and  have  been  supporting 
for  the  last  three  years,)  an  infant  (male)  child,  (William  Car- 
son,) the  minor  above  named,  born  as  your  petitioners  have  been 
informed  on  the  (7^^)  day  of  (December,  1912,)  at  (Bellevue 
Hospital,  New  York  City,)  of  (William.  Carson)  and  (Anna 
Carson,)  his  wife.  That  your  petitioners  (about  January,  1913, 
answered  an  advertisement  in  the  "  World "  which  stated  that 
there  was  a  child  which  the  parents  wished  to  boa/rd  out.  That 
said  Anna  Carson  then  brought  the  child,  said  William  Carson, 
above  mentioned,  to  the  house  of  your  petitioners  and  agreed  to 
pay  $10  a  month  for  the  board  of  this  child.  That  this  amount 
was  padd  for  a  short  time  and  for  the  first  few  months  the  mother 
of  said  infant,  Anna  Carson,  and  also  her  husband  William  Car- 
son, called  occasionally  to  see  the  child.  That  after  about  two 
months  said  parties  did  not  come  again)  and  your  petitioners 
attempted  to  locate  them  by  calling  at  their  former  address  (on 
5Qth  Street  near  Lexington  Avenue,  New  York  City.)  That 
these  parties  (had  moved)  and  your  petitioners  were  never  able  to 
find  the  parents  of  said  infant  again  until  (this  year  when  your 
petitioners  learned  from  a  former  friend  of  said  Anna  Carson  that 
William  Carson,  father  of  the  infant  was  now  in  the  City  Hos- 
pital, New  York  City.    That  about  the  (first)  of  (June,  1915,) 
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your  petitioner,  (Mary  Mcmnm,,)  called  at  {the  City  Hospital)  and 
sa^  said  (William  Carson)  and  was  informed  by  him  that  (the 
mother  of  said  infant,  Anna  Carson,  died  on  the  IQtK  day  af 
August,  1915,)  and  that  "he  would  be  willing  to  sign  his  consent 
to  the  adoption  of  the  said  infant,  (William,  Can-son,)  by  your 
petitioners.  That  your  petitioners  are  now  desirous  of  adopting 
said  child  as  their  own  lawful  child,  pursuant  to  the  Statute  of 
the  State  of  Netw  York  in  such  case  made  and  provided:  That  the 
(father)  of  said  infant  consents  to  such  adp-ption,  and  has  signed  a 
formal  agreement  and  consent  thereto,  which  is  annexed"  to  this 
petition.  That  your  petitioners  have  sufficient  means  properly  to 
care  for  the  said  infant  and  have  now  signed  and  present  herewith 
the  instrument  required-  by  section  lll,article  7,  of  the  Domestic 
Eolations  Law,  also  signed  and  executed,  by  the  (father)  of  said 
infant. 

That  no  other  application  has  been  made  to  any  Surrogate  or 
iCourt  for  such  an  order.  That  there  are  nq  other  parties  inter- 
ested in  this  proceeding  except  those  above  mentioned. 

WHEREFOEE,  your  petitioners  pray  for  an  order  of  the 
(Surrogate)  of  -the  County  of  (New  York,)  allowing  and  con- 
firming said  adoption  and  denoting  that  the  said  infant,  (William 
Carson,y  shall  henceforth  be  regarded  and  treated  as  your  peti- 
tioners' own  lawful  child,  and  be  accorded  all  the  rights  and 
privileges  conferred  by  law,  and  for  such  other  and  further  relief 
as  to  the  Court  may  seem  just  and  proper  in  the  premises. 

(THOMAS  MANN,) 
(MABY  MANN.) 
STATE  OF  NEW  YOEK,] 

County  of  (New  York,)      J 

(Thomas  Mann)  and  (Mary  Mann,)  being  duly  sworn,  depose 
and  say  that  they  are  the  petitioners  named  in  the  foregoing 
petition;  that  they  have  read  the  same  and  know  the  contents 
thereof,  and  that  the  same  is  true  to  their  own  knowledge,  except 
as  to  the  matters  therein  stated  to  be  alleged  on  information  and 
belief  and  as  to  those  matters  they  believe  it  to  be  true. 

(THOMAS  MANN,) 
(MABY  MANN.) 

Sworn  to  before  me,  this   \ 
(18th)  i&j  oi  (July,  1916.)  ] 

(BOBEBT  LUDLOW  FOWLEB,) 

Surrogate. 
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FORM  No.  483 

Adoption  Instrument  —  Minor  Under  18  in  Custody  of  Parent 

(SURROGATES')-  COTJET, 
(New  York)  County. 

In  the  Matter  of  the  Adoption 
of 
(WILLIAM  CARSON,)  a  minor  under 
the  age  of  twelve  years  by   (Thomas 
Mann    and   Mary   Mann,    his   wife,) 
foster  parents. 


AGREEMEJSTT,  made  this  (18^^)  day  of  (July,  1916,)  by 
and  between  (Thomas  Mann  and  Mary  Mamm,,  his  wife,)  of  (the 
County  of  New  Yorh,)  parties  of  the  first  part,  hereinafter  called 
the  foster  parents  and  (William  Carson)  of  (the  Borough  of 
Manhattan,  City  and  County  of  New  York,)  party  of  the  second 
part, 

WHEREAS,  said  foster  parents  are  desirous  of  adopting, 
pursuant  to  the  provisions  of  the  Domestic  Relations  Law,  chapter 
14,  article  7,  an  infant  (male)  child,  (William  Carson,)  born  on 
the  (7th)  day  of  (December,  1912,)  being  an  infant  (four  and 
one-half)  years  of  age,  and  of  extending  to  the  said  child-  all  the 
benefits,  privileges  and  rights  contemplated  by  said  statute,  and 
of  having  the  name  of  said  minor  changed  from  ( William  Carson) 
to  (William  Mann,)  and 

WHEREAS,  the  said  party  of  the  second  part,  being  the 
(father)  of  said  infant,  approves  of  said  adoption  and  consents 
thereto ;  now  in  consideration  of  the  premises,  said  parties  hereby 
mutually  covenant  and  agree  as  follows: 

First.  The  said  foster  parents  hereby  covenant  and  agree  to 
adopt  and  treat  said  (William  Carson)  as  their  own  lawful  child, 
hereby  extending  and  assuring  to  said  child  all  the  rights,  privi- 
leges and  benefits  incident  to  such  relation,  and  hereby  assume 
and  engage  to  fulfill  all  the  responsibilities  and  duties  of  parents 
in  respect  to  said  child,  and  that  the  name  by  which  said  minor 
shall  hereafter  be  known,  shall  .be  (William  Mann). 

Second.  The  said  party  of  the  second  part  does  hereby  consent 
to  such  adoption  and  covenants  and  agrees  to  acquiesce  therein. 
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and  to  refrain  from  doing  or  causing  to  be  done  any  act  or  thing 
whatsoever  inconsistent  or  in  any  way  interfering  with  the  rights, 
privileges  and  duties  of  said  child,  when  adopted,  and  does  hereby 
fully  surrender  the  said  (William  Carson,)  to  said-  (Thomas  Mann 
and  Mary  Mann,  his  wife. ) 

m  WITNESS  WHEEEOF,  the  said   (Thomas  Mann  and 
Ma/ry  Mann,)  parties  of  the  first  part,  and  (William  Carson,) 
party  of  the  second  part,  have  hereunto  severally  set  their  hands 
and  seals  the  day  and  year  first  above  mentioned. 
In  the  presence  of 

(ARTHUR  DUNN.) 

(THOMAS  MANN,) 
(MARY  MANN,) 
(WILLIAM  CARSON.) 

STATE  OF  NEW  YORK,  ] 

'   \-  ss.: 
County  of  (New  York,)     J 

On  this  (18th)  day  of  (July,  1916),  before  me,  the  (Surro- 
gate)- of  the  County  of  (New  York),  personally  came  (Thomas 
Mann,  Mary  Mann  and  William  Ca/rson,)  proven  to  me  by  the 
oath  of  (Arthur  Dunn,)  counsellor  at  law,  to  be  the  individuals 
described  in  and  who  executed  the  foregoing  instrument  and  they 
duly  and  severally  acknowledged  to  me  that  they  executed  the 

same. 

(ROBERT  LUDLOW  FOWLER,) 

Surrogate. 
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FORM  No.  484 
Adoption  —  Minor  Under  18,  Proof  of  Custody 


SUEEOGATES'  COUET, 

{New  York)  County. 


In  the  Matter 

of  the 

Adoption  of  {WILLIAM  CARSON,)  a 

Minor  Under  the  Age  of  Twelve  Years, 

by   {THOMAS  MANN  cmd  MARY 

MANN,  His  Wife,)   Foster  Parents. 

STATE  OE  NEW  Y0EK,1 

County  of  (iVew  ForA;^)      J 

{;WILLIAM  CARSON,)  being  duly  sworn,  deposes  and  says: 
That  he  {is  temporarily  residing  at  the  City  Hospital,  BlwckweUs 
Island,  New  York  City,)  and  is  the  father  of  {William  Carson,) 
the  infant  above  named.  The  said  infant  was  bom  on  the 
{1th)  day  of  {December,  1912,)  at  {Bellevue  Hospital,  New 
York  City.)  That  {Amna  Carson,  mother  of  said  infant,  died  on 
the  IQth  day  of  August,  lftl5,  ai  Bellevue  Hospital,  New  York 
City. )  That  there  isi  no  other  person  than  deponent  and  the  peti- 
tioners herein  entitled  to  the  custody  of  said  infant  or  who  claims 

the  custody  of  said  infant. 

{WILLIAM  CARSON.) 

Sworn  to  before  me,  this 
{18th)  day  of  {July,  1916.) 

{ROBERT  LUDLOW  FOWLER,) 

Surrogate. 
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FORM  No.  485 

Order   Allowing   and   Confirming  Adoption  —  Minor  Under   18   in 

Custody  of  Parent 

At  Cbambers  of  the  (Surrogated)  Court,  held  in  and  for 
the  County  of  (New  York)  at  (the  Hall  of  Records, 
in  the  Borough  of  Manhattan,  City  of  New  York,) 
on  the  (\Bth)  day  of  (July,  1916.) 
Pbesent  : 

Hon.  (ROBERT  LUDLOW  FOWLER,) 

Surrogate. 

In  the  Matter 
of  the 
Adoption  of  (WILLIAM  CARSON,) 
a  Minor  Under  the  Age  of  (Twelve) 
Years,  by  (THOMAS  MANN  and 
MARY  MANN,  His  Wife,)  Foster 
Parents. 


Application  having  been  made  to  me  by  (Thonuis  Mann  and 
Mary  Mann,  his  wife,)  residing  in  the  County  of  (New  York,) 
for  an  order  allowing  and  confirming  the  adoption  by  them  of 
(William  Carson,)  an  infant  (male)  child  bom  on  the  (7th)  day 
of  (December,  1912,)  in  (New  York  City,)  and  the  above-named 
parties  having  severally  appeared  before  me,  and  having  been 
examined  pursuant  to  the  provisions  of  the  Domestic  Relations 
Law,  and  said  parties  having  presented  to  me  an  instrument  con- 
taining substantially  the  consents  required  by  said  law,  an  agree- 
ment on  the  part  of  the  foster  parents  to  adopt  and  treat  said 
minor  as  their  own  lawful  child,  together  with  a  statement  of  the 
age  of  said  child,  and  said  instrument  having  been  signed  by  said 
foster  parents  and  by  the  (father)  of  the  said  infant,  being  the 
only  person  whose  consent  is  necessary  to  the  adoption,  and  having 
been  acknowledged  before  me,  and 

IT  APPEAEING  TO  MY  SATISFACTION  from  the  ex- 
amination had  by  me  in  the  premises,  that  the  moral  and  temporal 
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interests  of  the  said  minor  will  be  promoted  by  the  said  adoption, 
for  the"  reason  that  {the  mother  of  said  infant  is  dead  and  the 
father  is  unahle  to  prof^riy  care  for)  the  said  infant,  and  that 
the  said  (Thomas  Marm  mtd  Mary  Mann)  are  persons  of  suffi- 
cient means  and  are  fit  and  proper  persona  to  have  the  care  and 
custody  of  said  infant,  and  that  no  objection  exists  to  the  proposed 
change  of  the  name  of  said  minor  to  the  name  designated  in  the 
instrument  of  adoption,  it  is  hereby 

ORDEEED,  ADJUDGED  AHD  DECREED,  that  the  said 
adoption  by  {Thomfias  Mann  and  Mary  Mann,  his  wife,)  of 
{William  Carson,)  an  infant  (male)  child,  bom  on  the  (7th) 
day  of  (December,  1912,)  be  and  the  same  is  hereby  allowed  and 
confirmed,  and  it  is  further 

ORDERED,  ADJUDGED  Al^D  DECREED,  that  the  said 
child  shall  henceforth  be  regarded  and  treated  in  all  respects  as 
the  lawful  child  of  said  (Thon/ms  Mann  and  Mary  Mann,  his 
wife,)  and  the  name  of  said  minor  is  hereby  changed  from  (Wil- 
liam Cwrson)  to  (WiUiam,  Maitm,)  and  said  minor  shall  hereafter 
be  known  as  (William  Mamm.) 

(ROBERT  LUDLOW  FOWLER,) 

Surrogate. 


PROOF  OF  DEBT  — BANKRUPTCY 


FORM  No.  486 

Bankruptcy  — Proof  of  Secured  Bebt  by  Corporation 

In  the  District  Court  of  the  United  States,  for  the  (Southern} 
District  of  (New  York.} 


In  BankrnptcY, 

No.  (2051.) 


In  the  Matter  of 
(CHARLES  P.  LAW  SON,) 

Bankrupt, 

UNITED  STATES  OF  AMEEICA,^ 
(Eastern)  District  of  (Pennsylvania,)  ] 

At  (Philadelphm,  in  the  County  of  Philadelphia,)  in  said 
(Eastern)  District  of  (Pennsylvania,)  on  the  (eighth)  day  of 
(May,  1915,)  came  (Charles  P.  Hughes)  of  said  (City  of  Fhilctr 
delphia,)  in  said  (Eastern)  District  of  (Permsylvania,)  and  made 
oath  and  says  that  he  is  (treasurer)  of  the  (yVestem  Manufactur- 
ing Company,)  a  corporation  incorporated  hy  and  under  the  laws 
of  the  State  of  (New  Jersey,)  and  carrying  on  business  at  No. 
(176  Bank)  street,  in  the  (City  of  Philadelphia,)  in  the  County 
of  (Philadelphia)  and. State  of  (Pennsylvania,)  and  that  he  is 
duly  authorized  to  make  this  proof j  and  says  ftirther  that  the  said 
(Charles  P.  Lawson,)  the  person  (against)*  whom  a  petition 
for  adjudication  of  bankruptcy  has  been  filed  was,  at  and  before 
the  filing  of  said  petition  and  still  is  justly  and  truly  indebted  to 
said  corporation  in  the  sum  of  (fifteen  hundred)  ($1,500)  dol- 
lars; that  the  said  debt  exists  upon  (an  account  for  $600  for 
goods  sold  and  delivered,  and  upon  a  promissory  note  for  $900 
made  hy  said  bankrupt,  bearing  date  January  2,  1915,  and  pay- 
able ninety  days  after  date  to  the  order  of  the  Western  Mwiivr 
facturing  Company,)  which  are  hereto  annexed;  that  the  con- 
sideration of  said  debt  is  as  follows:  (For  the  said  account, 
goods  sold  and  delivered  by  the  Western  Manufacturing  Com- 
pany between  January  1,  1915,  and  March  11,  1915,  as  shoivn 
by  the  annexed  account)  marked  Exhibit  A,  and  made  a  part 
hereof   (for  the  said  note  a  balance  due  on  account  for  goods 

*0r  "by". 

[079] 
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sold  and  delivered  to  said  bankrupt  prior  to  January  1,  1915;) 
and  tliat  the  said  debt  became  due  on  (April  2,  1915;)  that  no 
note  bas  been  received  for  the  said  debt,  nor  any  judgment  ren- 
dered thereon  except  as  aforesaid;  that  no  part  of  tbe  said  debt 
bas  been  paid  (except  fifty  dollars  on  account  of  said  merchandise 
account;)  tbat  tbere  are  no  set-offs  or  counterclaims  to  the  same 
[except  *  *  *,J  and  tbat  said  corporation  bas  not  nor  bas 
any  person  by  its  order,  or  to  tbe  knowledge  or  belief  of  deponent 
for  its  use  bad  or  received  any  manner  of  security  for  said  debt 
wbatever,  except  tbe  following,  wbicb  is  tbe  only  security  beld  for 
tbe  siaid  debt. 

A  cbattel  mortgage  on  tbe  stock  of  tbe  said  bankrupt  contained 
in  tbe  store  lately  occupied  by  bim  at  (No.  11  Bridge  street. 
Borough  of  Brooklyn,  City  of  New  York.) 

Dated,  (January  2,  1915.) 

(CHARLES  P.  HUGHES,) 
*  (Treasurer  of  Western  Mamifacturing  Co.) 

Subscribed  and  sworn  to  before  me, 
this  (8th)  day  of  (May,  1915.) 
(RICHARD  FIELD,) 

Notary  Public, 

(Philadelphia)  Co. 


*  This  proof  of  claim  should  be  made  by  the  Treasurer,  General  Order  No. 
XXI. 
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FORM  No.  487 

Bankruptcy  —  Proof  of  Debt  on  a  Judgment  by  Agent  or  Attorney 

in  Fact 

In  the  District  'Court  of  the  United  States,  for  the  {Southern) 
District  of  {New  Yorh.) 

In  the  Matter  of 
{TEE    FRANKLIN    PUBLISHING 
COMPANY,)  a  Corporation, 

Bankrupt. 


In  Bankruptcy, 

No.  (1567.) 


UNITED  STATES  OF  AMERICA,! 

>SS   ' 

{Eastern)  District  of  {New  Yorh,)      J 

At  {the  Borough  of  Brooklyn,  City  of  New  York,  County  of 
Kings,)  in  said  {EaMem)  District  of  {New  York,)  on  the  {fifth) 
day  of  {January,  1915,)  came  {Perry  Nichols,  of  the  Borough 
of  Brooklyn,)  in  the  County  of  {Kin^s,)  and  State  of  {New 
York,)  agent  {or  attorney  in  fact)  of  {King,  Richards  &  Com- 
pany,) of  the  {City  of  New  York,)  in  the  County  of  {New  York) 
and  State  of  {New  York)  and  made  oath,  and  says  that  {The 
Franklin  Publishing  Com,pany,)  the  corporation  {hy)*  which  a 
petition  for  adjudication  of  bankruptcy  has  been  filed,  was,  at 
and  before  the  filing  of  said  petition  and  still  is,  justly  and  truly 
indebted  to  the  said  {King,  Richards  <&  Coinpany)  in  the  sum  of 
{three  hundred  and  twenty-seven  and  50/100)  ($327.50)  dollars; 
that  the  consideration  of  said  debt  is  as  follows:  {work  done  and 
material  furnished  in  printing  and  binding  20,000  catalogues  for 
the  said  bankrupt  of  the  reasonable  value  and  agreed  price  of 
$300.00,)  for  which  sum,  together  with  ($27.50)  costs,  a  judg- 
ment was  recovered  by  {King,  Richards  <&  Connpany)  against  the 
said  bankrupt  in  the  {Circuit)  Court  of  {Cook  County,  Illinois,) 
and  docketed  in  the  office  of  the  clerk  of  said  county  on  {Decem- 
ber 10,  1914;)  a  transcript  of  which  is  hereto  annexed,  that  said 
debt  is  now  due,  and  that  no  part  thereof  has  been  paid ;  that  no 
note  has  been  received  for,  nor  any  judgment  rendered  upon 
the  said  debt,  except  as  aforesaid,  and  that  this  deponent  has  not, 

*  Or  "  against  ". 
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nor  lias  any  person  by  his  order,  or  to  this  deponent's  knowledge 
or  belief,  for  bia  use  or  for  the  use  of  said  {King,  Richards  & 
Company)  had  or  received  any  manner  of  security  for  said  debt 
whatever. 

And  this  deponent  further  says  that  the  reason  why  this  deposi- 
tion is  made  by  deponent  and  not  by  a  member  of  said  firm  is 
because  all  of  the  members  of  said  firm  are  at  present  sojourn- 
ing without  the  United  States,*  and  that  he  is  duly  authorized 
by  said  firm  to  make  this  affidavit,  and  that  it  is  within  his 
knowledge  that  the  aforesaid  debt  was  incurred  and  for  the  con- 
sideration above  stated,  and  that  such  debt,  to  the  best  of  his 
knowledge  and  belief,  still  remains  unpaid  and  unsatisfied. 

(PERRY  NICHOLS.) 

Subscribed  and  sworn  to  before  me,   T 
this  (5th)  day  of  (January,  1915.)  J 
(RICHARD  FIELD,) 

!N"otary  Public, 

(New  York)  County. 


FOEM  No.  488 
Bankruptcy  —  Proof  of  Debt  (Unsecured)  by  Individual 

In  the  District  Court  of  the  United  States,  for  the  (Southern) 
District  of  (New  Yorh.) 

In  the  Matter  of 

(CHARLES  P.  LAWSON,)        \^  ^^1,7^051.) 
Bankrupt. 


UNITED  STATES  OF  AMERICA, 
(Southern)  District  of  (New  Yorh. 

At   (the  Borough  of  Manhattan,   City  and  County  of  New 
Yorh,)    in  said    (Southern)    District  of    (New   Yorh,)    on  the 

*  It  has  been  held  that  being  absent  from  the  country  is  not  alone  a  suf- 
ficient reason. 


Banicetjptoy  983 


Proof  of  Debt  —  Individual 


(20th)  day  of  {December,  1914,)  came  {Frederick  Lawson,)  of 
N'o.  (76  Broadway,  Borough  of  MairQiattwn,City  of  New  York) 
and  State  of  {New  York,)  in  said  {Southern)  District  of  {New 
York,)  and  made  oatla,  and  says  tliat  the  said  {Charles  P.  Law- 
son,)  the  person  {against)*  whom  a,  petition  for  adjudication  of 
bankruptcy  has  been  filed,  was  at  and  before  the  filing  of  said 
petition,  and  still  is,  justly  and  truly  indebted  to  said  deponent 
in  the  sum  of  {one  hwndred)  ($100)  dollars;  that  the  considera- 
tion of  said  debt  is  as  follows:  {professional  services  rendered 
the  said  hankrupt  as  his  physician  during  the  month  of  August. 
1914,  of  the  reasonable  value  and  agreed  price  of  $100 ;)  tiiat  the 
said  debt  became  due  on  {September  1,  1914,) f  and  that  no  note 
has  been  received  for  the  said  dtibt  nor  any  judgment  rendered 
thereon ;  that  no  part  of  said  debt  has  been  paid  except  {twenty- 
five  dollars  pond  on  account  thereof  on  Octoher  1,  1914 ;)  that  there 
are  no  set-offs  or  counterclaims  to  the  same;  that  deponent  has 
not,  nor  has  any  person  by  his  order  or  to  his  knowledge  or  belief, 
for  his  iise,  had  or  received  any  manner  of  security  for  said  debt 
whatever. 

{FREDEBIOE  LAWSON,) 

Creditor. 
Subscribed  and  sworn  to  before  me,  this 
(20iA)  day  of  {December,  1914.) 
{BICHABD  FIELD,) 

Notary  Public, 

{New  York)  County. 


'  Or  "  by  ". 

t  See  General  Orders  XXI,  i. 
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FORM  No.  489 

Another  Form  of  Proof  of  Debt  in  Bankruptcy  and  Power  of 

Attorney 

In  the  District  Court  of  the  United  States,  for  the 

District  of 


In  the  Matter  of  i  -r    -r,     i        , 

in  bankruptcy, 

Bankrupt. 


STATE  OF 1 

\  go    • 

County  of j 

At in  the District  of 

on  the day  of ,  19  •  •  ?  came 

of in  the  county  of ,  in 

said  district  of and  made  oath,  and  says: 

(1)  That  he  is  the  authorized  agent  of 

of ,  in  the  county  of 

and  State  of 

(2)  That  he  is  one  of  the  partnership  firm  of 

,  consisting  of  himself  and 

of 

(3)  That  he  is  the  treasurer  of  the 

,  a  corporation  incorporated  by  and  under  the  laws 

of  the  State  of    and  carrying  on  business  at 

in  the  county  of and  State  of 

and  that  he  is  duly  authorized  to  make  this  proof. 

(4)  That  the  said ,  the 

person whom  a  petition  for  adjudication  of  bankruptcy 

has  been  filed,  was,  at  or  before  the  filing  of  said  petition  and 
still  is,  justly  and  duly  indebted  to  said 

(name  of  creditor) 

in  the  sum  of 

dollars  ($ ) 

(5)  That  the  consideration  of  said  debt  is  as  follows: 
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(5a)   That  the  date  of  maturity  of  said  debt  is 

(5ib)  That  no  note  has  been  received  nor  judgment  recovered 
therefor  [except 

(6)  That  no  part  of  said  debt  has  been  paid  [except 

(7)  That  there  are  no  set-offs  or  counterclaims  to  the  same 
[except  

(8)  That  said  creditor  has  not,  nor  has  any  person  by  order  of 
aaid  creditor,  or  to  the  knowledge  or  belief  of  said  deponent  for 
the  use  of  said  creditor,  received  any  manner  of  security  for  said 
debt  whatever,  [except  the  following,  which  are  the  only  securi- 
ties held  hy  said  creditor  for  said  debt.  ., 

(9)  That  this  deposition  is  not  made  by  the  claimant  [nor  if  it 
has  been  hereinbefore  stated  to  be  a  corporation  by  its  treasurer] 
in  person  because > 

and  that  deponent  is  duly  authorized  by  his  princijJal  to  make 
this  deposition  and  that  it  is  within  his  knowledge  that  the  debt 
hereinbefore  mentioned  was  incurred  as  and  for  the  considera- 
tion, and  said  creditor  is  constituted  as,  hereinabove  stated. 

(10)  LETTER  OF  ATTORNEY  to 

Attomey-at-Law.  You  are  hereby  authorized  by  said  creditor 
by  the  person  making  the  foregoing  deposition  who  is  duly  author- 
ized thereto,  to  appear  for  and  represent  said  creditor  and  vote 
for  said  creditor  in  any  proceedings,  or  meetings,  which  may  be 
had  or  called  in  the  above-entitled  proceeding,  in  court,  before 
the  referee  in  bankruptcy  or  elsewhere  and  particularly  to  vote 
for  said  creditor  in  the  choice  of  a  trustee  of  said  bankrupt  when- 
ever such  election  is  held,  to  accept,  or  in  your  discretion  oppose 
confirmation  of,  any  composition  offered  by  or  in  behalf  of  said 
bankrupt,  and  to  receive  and  receipt  for  any  and  all  moneys  which 
may  be  or  may  become  payable  to  said  creditor  therein  or  for  or 
on  account  of  said  debt. 
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In  witneas  whereof  said  creditor  has  hereunto  si^ed 

name  and  afSxed seal,  when  signing  the  deposition  pre- 
ceding, the day  of ,  191 . . 

[L.S.] 

Creditor. 

[LS.J 

Creditor. 

By 

Subscribed,  sworn  to  and  acknowledged  before 
me  this day  of ,  191 .  . 


Notary  Public. 

INSTEUCTIOlSrS 

This  form  combines  with  some  slight  verbal  changes  the  Official 
Forms  Nos.  31,  32,  33,  34,  35,  36,  besides  a  general  letter  of 
attorney,  abbreviated  and  modified  from  official  form  No.  20,  and 
has  been  approved  by  prominent  referees  in  bankruptcy,  as  suit- 
able for  all  ordinary  proofs  of  debt  under  the  Biaukruptcy  Act 
of  1898.  Claims  arising  after  the  filing  of  the  -petition,  or  un- 
liquidated damages  or  for  contingent  liahility^  only  ojre  not  prov- 
able in  bankruptcy.  The  clauses  are  numbered  for  convenience  of 
reference  only.  It  will  be  noticed  that  the  introductory  clause 
and  those  numbered  4,  5,  6,  7,  8,  must  be  used  in  every  proof, 
while  circumstances  determine  when  to  use  the  others.  As  to 
clauses  1,  2,  3,  9,  see  instructions-  B,  C,  D,  E.  (The  Orders  and 
Official  Forms  do  not  expressly  authorize  proof  by  agent  in  case 
of  debt  to  partnership  or  corporation  nor  when  required  to  be 
made  by  assignor  but  it  is  thought  that  the  act  itself  does  so  by 
fair  construction.)  F,  G,  H,  refer  to  certain  uses  of  clause  5, 
F  to  clauses  5a  and  5b,  I  to  clause  10,  and  A,  J,.  K,  L,  to  every 
proof.  Extra  space  in  any  clause  may  be  secured  by  attaching 
paper. 

(A)  In  every  proof,  those  who  may  make  proofs  are  the  own- 
ers of  the  debts  respectively  at  the  time  of  the  proof  (except 
in  the  case  of  claims  assigned  after  the  filing  of  the  petition  and 
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then  the  owners  at  that  time,)  and  their  agents  or  officers  who 
can  make  the  statements  required  according  to  the  circumstances 
as  pointed  out  in  the  Instructions  where  sufficient  reason  why  it 
sihould  not  be  made  by  the  owner  (or  the  designated  officer,  if  a 
corporation,)  is  made  to  appear.  Being  out  of  the  country  is 
not  alone  a  sufficient  reason.  The  name  of  the  court  and  bank- 
rupt should  be  filled  in  at  the  top.  The  number  may  be  sup- 
plied later.  Also  fill  in  the  blank  spaces  shown  by  the  dotted 
lines,  according  to  the  facts  in  the  introductory  clause,  and  in  the 
clause  marked'  4.  In  proof  made  by  the  assignor,  strike  out 
clause  10,  and  "  and  still  is "  in  clause  4,  and  the  fact  of  the 
assignment  and  the  name  of  the  assignee  may  be  given  in  any 
space  not  otherwise  used.  In  filling  in  clause  5  observe  F,  G, 
or  H,  if  the  claim  be  of  lihe  kind  there  italicized.  In  clauses  6, 
7,  8,  if  the  printed  part  be  true  without  exception  strike  out  the 
word  "  except "  and  what  follows.  Strike  out  all  the  clauses, 
parts  and  words  inapplicable  or-  not  intended  to  be  used,  and  ob- 
serve instructions  J,  K,  L,  as  to  execution,  etc.  Immaterial  errors 
will  be  disregarded  or.  corrected. 

(B)  For  proof  of  debt  to  individwal  by  himself  strike  out 
clauses  1,  2,  3,  9. 

(C)  For  proof  of  debt  by  agent  all  of  clauses  1  and  9  are  neces- 
sary. Fill  them  in  and  strike  out  clauses  2,  3.  In  clause  1  it 
is  better  to  add  a  statement  showing,  if  the  creditor  be  a  firm, 
that  fact  and  the  names  of  its  members,  and  if  a  corporation  that 
fact  and  the  State  in  which,  incorporated. 

(D)  For  proof  of  debt  to  partnership  by  a  member  fill  in  clause 
2  and  strike  otit  clauses  1,  3,  9. 

(E)  For  proof  of  debt  to  corporation  by  its  treasurer  fill  in 
clause  3  and  strike  out  clauses  1,  2,  9.  No  other  officer  is  author- 
ized to  make  proof  of  claim  of  a  corporation,  unless  there  be  no 
treasurer.  In  that  case  it  may  be  made  by  the  officer  whose  duties 
most  nearly  correspond  to  those  of  a  treasurer,  and  he  should  use 
clause  9,  stating  those  facts  there  on  the  dotted  lines,  also  properly 
change  the  word  "  treasurer  "  in  clause  3,  and  strike  out  clauses  1, 
2  and  all  of  clause  9  below  the  dotted  lines. 

(F)  Clauses  5a  and  5b  are  no^  required  to  be  used  except  for 
debts  founded  on  open  account,  when  they  are  required,   and 
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the  date  required,  to  be  inserted  in  clause  5a  in  case  of  an  account 
of  several  items  is  the  "  average  due  date."  There  is  no  general 
rule  requiring  a  statement  of  account  to  be  furnished,  but  it  is 
generally  advisable  to  attach  an  itemized  statement  to  proof  of 
debt  if  practicable,  referring  to  it  in  clause  5  as,  for  instance, 
"  goods  sold  per  statement  attached." 

(G)  In  proving  on  note  or  other  instrument  in  writing,  the 
original  note  or  other  instrument  must  be  attached,  or  if  lost  or 
destroyed  that  fact  and  the  circumstances  must  be  stated  in 
clause  5.  Originals  will  be  returned  after  allowance  or  disallow- 
ance of  claim,  if  copies  be  supplied.     Hence,  attach  copies  also. 

(H)  In  proving  debt  founded  on  judgment,  clause  5  should 
include  a  full  description  of  the  judgment,  with  the  date  and  place 
of  entry,  or  a  transcript  may  be  attached  and  there  referred  to, 
as  for  instance,  "  judgment  of  which  transcript  is  attached."  If 
the  judgment  was  recovered  after  the  filing  of  the  petition  in 
bankruptcy,  the  transcript  of  proof  should  show  the  damages  and 
costs  separately,  and  the  proof  the  amount  of  costs  "  incurred  in 
good  faith  "  -before  such  filing. 

(I)  To  use  clause  10,  letter  of  attorney,  insert  name  of  attor- 
ney or  firm  of  attorney®  if  not  already  done,  also  date,  and  strike 
out  any  provision  not  desired,  to  suit  circumstances.  A  letter 
of  attorney  is  not  essential  to  the  proof  of  the  debt.  One  is 
printed  on  this  blank  for  use  before  those  courts  and  referees 
which  require  attorneys  to  show  written  authority,  but  it  would 
seem  that  an  attorney  of  the  United  States  District  Courts  under 
a  general  retainer  which  may  be  unwritten,  needs  no  letter  of 
attorney  to  act  for  a  creditor  in  a  bankruptcy  proceeding.  (See 
1  Am.  B.  N.  205,  and  Re  Grosser,  5  Am.  B.  Rep.  32.) 

(J)  In  Signing,  the  person  executing  should  sign  his  individual 
name  on  the  first  signature  line  in  every  case.  If  he  be  the  in- 
dividual creditor  and  clause  10  is  used  write  "  L.  S."  or  attach 
seal  after  his  name.  In  case  of  a  firm  or  corporation  the  firm  or 
corporate  name  should  be  written  on  second  signature  line,  and  if 
clause  10  is  used  ladd  "  L.  S."  or  attach  a  seal  for  the  firm  or 
imprint  the  corporate  seal  for  the  corporation  and  let  the  person 
signing  again  write  his  own  name  on  the  last  line  adding  in  case 
of  a  corporation  "  its  treasurer  "  if  he  be  such. 
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(K)  After  signing,  the  proof  may  be  sworn  to  and  letter  of 
attorney  acknowledged  before  a  referee  in  bankruptcy,  any  officer 
authorized  to  administer  oaths  in  United  States  Courts,  any 
United  States  diplomatic  or-  consular  officer  in  a  foreign  country, 
or  any  officer  authorized  to  administer  oaths  under  the  law  of 
the  State  where  made,  and  the  latter  need  not  use  seal  except  iu 
the  States  whose  laws  require  it  on  other  affidavits  generally  for 
use  there.  "  County  clerk's  certificates  "  are  not  necessary.  If 
clause  10  be  omitted  strike  out  "  and  acknowledged." 

(L)  On  the  outside  make  suitable  changes  when  debt  is  secured, 
or  general  letter  of  attorney  is  not  used.  The  address  of  the 
creditor  should  be  given  to  insure  the  proper  direction  of  notices 
of  proceedings. 


MECHANIC'S  LIEN  NOTICES 


Subdivision  4  of  §  9  of  the  Mechanic's  Lien  Law  was  materially 
amended  by  chap.  507  of  the  Laws  of  1916.  Prior  thereto  liens 
could  be  filed  for  labor  "  to  he  performed,"  and  for  materials  "  to 
he  furnished  ".  The  effect  of  this  amendment  appears  to  limit  the 
lien  to  the  value  or  agreed  price  of  the  labor  "performed"  and 
the  materials  "  furnished  "  up  to  the  time  of  filing  the  notice  and 
in  addition  thereto,  the  value  or  agreed  price  of  "  materials 
actually  manufactured  for,  hut  not  delivered".  The  result  of 
this  amendment  is  to  prohibit  the  lienor  from  claiming  a  lien  in 
advance  of  the  performance  of  the  labor  or  the  actual  furnishing 
of  the  material,  except  as  stated. 

This  amendment  requires  the  filing  of  successive  notices  as  the 
work  progresses  as  in  the  case  of  liens  upon  public  improvements. 

In  drawing  the  notice  of  lien,  the  disjunctive  "  or  "  should  be 

avoided.    Do  not  state  that  "  the  agreed  price  or  value the 

amount  unpaid  for  such  labor  or  materials "  A  close 

adherence  to  the  language  of  the  statute  is  dangerous. 

State :    The  amount  unpaid  for  such  labor  is   and 

the  amount  impaid  for  materials  furnished  is 

This  is  the  information  which  the  statute  intends  and  requires 
shall  be  stated  specifically,  and  if  there  is  an  agreed  price,  state 

the  agreed  price  and  value  of  the  labor  performed  is and 

the  agreed  price  and  value  of  the  materials  furnished  is 

and  the  agreed  price  and  value  of  materials  actually  manufactured 
for  but  not  delivered  to  the  real  property  is 

Subdivision  1  of  §  9  of  the  Lien  Law  requires  the  notice  to 
state : 

"  The  name  and  residence  of  the  lienor ;  and  if  the  lienor  is  a 
partnership  or  a  corporation  the  business  address  of  such  firm  or 
corporation,  and  if  a  foreign  corporation  its  principal  place  of 
business  in  this  State."  If  the  lienor  is  a  paiinership,  it  has  been 
held  that  the  name  and  residence  of  each  partner  should  be  stated. 
{Kane  v.  Hutkoff,  81  App.  Div.  105.)  The  same  court  has  also 
held  that  in  the  case  of  partnership  lien  against  a  public  improve- 
ment, the  business  address  of  the  firm  is  sufficient.  {Post  & 
McCord  V.  City  of  N.  Y.,  86  Misc.  300,  aff'd  166  App.  Div.  919.) 

[990] 


Mechanic's  Lien  991 


Notice  —  By  Partnership  —  Materials 


Filing  of  Notice 

The  notice  of  lien  may  be  filed  at  any  time  during  the  progress 
of  the  work  and  the  furnishing  of  the  materials,  or  in  the  case  of 
a  lien  against  real  property,  within  four  months  after  the  com- 
pletion of  the  contract,  or  the  final  performance  of  the  work,  or 
the  final  furnishing  of  the  materials,  dating  from  the  last  item  of 
work  performed  or  materials  furnished.  The  notice  of  lien  must 
be  filed  in  the  clerk's  office  of  the  county  where  the  property  is 
situated.  If  such  property  is  situated  in  two  or  more  counties, 
the  notice  of  lien  shall  be  filed  in  the  office  of  the  clerk  of  each  of 
such  counties. 

A  notice  of  lien  against  a  public  improvement  must  be  filed 
within  thirty  days  after  the  completion  and  acceptance  of  the 
improvement  and  must  be  filed  with  the  head  of  the  department, 
board  or  bureau  having  charge  of  the  improvement  and  also  filed 
and  docketed  with  the  municipal  or  state  financial  officer  having 
control  of  the  funds  applicable  to  the  improvement. 


FOEM  Wo'.  490 


Notice  of  Mechanic's  Lien — For  Materials  by  Partnership  Supplying 
Materials  to  Owner 

To  the  Clerk  of  the  County  of  {New  York)  and  to  all  others  whom 
it  may  concern: 

PLEASE  TAKE  NOTICE,  that  {Paul  Potts,)  residing  at 
(100  West  80th  Street,  Borough  of  Manhattan,  New  York  City) 
and  {William  B.  Nesbit,)  residing  at  (861  West  End  Avenue, 
Borough  of  Manhattan,  New  York  City,)  co-partners  composing 
the  firm  of  {Potts  &  Nesbit,)  with  business  address  and  principal 
place  of  business  at  (1133  Broadway,  Borough  of  Manhattan, 
City  of  New  York,) 

Have  and  claim  a  lien  for  the  principal  and  interest  of  the 
value  and  agreed  price  of  the  materials  hereinafter  mentioned, 
upon  the  real  property  hereinafter  described  and  upon  the 
improvements,  and  hereby  state : 

The  names  of  the  owners  of  the  real  property  against  whose 
interest  therein  a  li«n  is  claimed,  and  the  interest  of  the  owners 
32 
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;as  far  as  known  to  the  lienor  are  {Schumar  &  Kaufman,)  and 
(John  Doe,  the  name  "  John  Doe  "  being  fictitious,  his  true  ncmie 
being  unknown  to  lienor,)  owners  of  the  fee. 

The  name  of  the  persons  by  whom  the  lienors  were  employed 
and  to  whom  they  furnished  such  materials  and  with  whom  the 
contract  was  made  are  (Schumar  <&  Kaufman.) 

The  material  furnished  and  the  agreed  price  and  value  thereof 
are  as  follows:  (front  brick)  of  the  price  and  value  of  ($298.60) 
for  which  a  lien  is  claimed. 

The  amount  unpaid  to  the  lienor  for  such  materials  is 
($298.60,)  for  which  amount  a  lien  is  claimed. 

The  time  when  the  first  and  last  items  of  materials  were 
furnished  is  as  follows: 

First  item  of  materials:     (April  11,  1916.) 

Last  item  of  materials:    (April  11^  1916.) 

The  property  subject  to  the  lien  is-  situated  in  (the  Borough  of 
Manhattan,  City  of  New  York,  on  the  north  side  of  152nd 
Street,  150  feet  west  of  Broadway,  being  100  feet  wide,  front 
and  rear,  by  about  lO'O  feet  deep,  on  each  side  and  its  street  num- 
ber being  251  West  162nd  Street,  being  two  five-story  brick  and 
stone  tenement  houses.) 

That  all  the  materials  for  which  this  lien  is  claimed  have  been 
actually  furnished. 

That  said  materials  were  furnished  for  and  used  in  the 
improvement  of  the  real  property  hereinbefore  described. 

That  four  months  have  not  elapsed  dating  from  the  last  item  of 
materials  furnished,  nor  since  the  completion  of  the  contract,  nor 
since  the  final  furnishing  of  the  materials,  for  which  this  lien  is 
claimed. 

That  the  statements  contained  in  the  foregoing  notice  are  alleged 
on  information  and  belief. 

Dated,  (May  17,  1916.) 

(POTTS  &  NESBIT,) 

By  (Frank  W.  Ames,)  as  Agent. 

STATE  OF  NEW  YORK,  | 

(City  and)  County  of  (New  York,)  L  ss.: 
(Borough  of  Manhattan,)  J 

(Frank  W.  Ames,)  being  duly  sworn,  says  that  he  is  the  agent 
of  the  lienor  mentioned  in  the  foregoing  notice  of  lien;  that  he 
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has  read  the  said  notice  and  knows  the  contents  thereof,  and  that 
the  statements  therein  contained  are  true  to  his  knowledge  except 
as  to  the  matters  therein  stated  to  be  alleged  on  information  and 
belief,  and  that  as  to  those  matters  he  believes  it  to  be  true. 

(FRANK  W.  AMES.) 
Sworn  to  before  me,  this  "1 
(17^^)  day  of  (May,  1916.)J 

(FREEMAN  C.  OLD,) 

Notary  Public, 

(New  York)   County. 


FORM  No.  491 


Notice  of  Mechanic's  Lien  —  By  Domestic  Corporation  for  Materials 
Supplied  to  Owner,  a  Domestic  Corporation 

To  the  Clerk  of  the  County  of  (New  York,)  and  to  all  others 
whom  it  may  concern: 

PLEASE  TAKE  JSTOTICE,  that  (Atlantic  Cement  Company,) 
a  domestic  corporation  residing  at  and  with  business  address  and 
principal  place  of  business  at  (5  East  4:2nd  Street,  Manhattan, 
New  York  City,) 

Has  and  claims  a  lien  for  the  principal  and  interest  of  the  value 
and  agreed  price  of  the  materials  hereinafter  mentioned,  upon  the 
real  property  hereinafter  described,  and  upon  the  improvements, 
and  hereby  states: 

The  names  of  the  owners  of  the  real  property  against  whose 
interest  therein  a  lien  is  claimed,  and  the  interest  of  the  owners 
as  far  as  known  to  the  lienor  are  (The  14:0th  Street  Company, 
The  Lawrence  Building  Company)  and  John  Doe,  said  name 
"  John  Doe  "  being  fictitious,  his  true  name  being  unknown  to 
lienor,  owners  of  the  fee. 

The  name  of  the  person  by  whom  the  lienor  was  employed  and 
to  whom  it  furnished  such  materials  and  with  whom  the  contract 
was  made  is  (the  14(yth  Street  Company,)  acting  for  itself  and  the 
owners. 

The  material  furnished  and  the  agreed  price  and  value  thereof 
are  as  follows:  (hrick,  lime,  cement  and  general  building  mate- 
rials) of  the  price  and  value  of  ($2,000,  the  said  amount  not 
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having  been  included  in  the  lien  heretofore  and  on  the  19th  day 
of  March,  1916,  filed  by  said  Atlantic  Cement  Company  owing  to 
erroneous  statements,  leaving  a  balance  unpaid  stated  in  said 
lien. ) 

The  amount  unpaid  to  the  lienor  for  such  materials  is  ($2,000,) 
for  which  amount  the  lien  is  claimed  (with  interest  from  March 
2,  1916.) 

The  time  when  the  first  and  last  items  of  materials  were 
furnished  is  as  follows : 

First  item  of  materials:    (October  21,  1915.) 

Last  item  of  materials:    (March  2,  1916.) 

The  property  subject  to  the  lien  is  situated  in  (the  Borough  of 
Manhattan,  City  of  New  York,  on  the  north  side  of  132th  Street, 
and  on  the  south  side  of  14:0th  Street,  75  feet  west  of  Broadway, 
being  126  feet  wide,  front  and  rear,  by  200  feet  deep,  on  each 
side,  its  street  number  being  251  West  139th  Street,  being  five 
story  brich  and  stone  tenements. ) 

That  all  the  materials  for  which  this  lien  is  claimed  have  been 
actually  furnished. 

That  said  materials  were  furnished  for  and  used  in  the  improve- 
ment of  the  real  property  hereinbefore  described. 

That  four  months  have  not  elapsed  dating  from  the  last  item  of 
materials  furnished,  nor  since  the  completion  of  the  contract,  nor 
since  the  final  furnishing  of  the  materials,  for  which  this  lien  is 
claimed. 

That  the  statements  contained  in  the  foregoing  notice  are  alleged 
on  information  and  belief. 

Dated,  (April  25,  1916.) 

(ATLANTIC  CEMENT  COMPANY,) 

By  (William  Jones)  as  Agent. 

STATE  OF  liTEW  YOKK, 

(City  and)  County  of  (New  York,) 
(Borough  of  Manhattan,) 

(William  Jones,)  being  duly  sworn,  says  that  he  is  the  agent 
of  the  lienor  mentioned  in  the  foregoing  notice  of  lien ;  that  he  has 
read  the  said  notice  and  knows  the  contents  thereof,  and  that  the 
statements  therein  contained  are  true  to  his  knowledge  except  as 
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to  the  matters  therein  stated  to  be  alleged  on  information  and 
belief,  and  that  as  to  those  matters  he  believes  it  to  be  true. 

(WILLIAM  JONES.) 

Sworn  to  before  me,  this 
(25th)  day  of  (April,  1916.). 

(FREEMAN  C.  OLD,) 

Notary  Public, 
(N.  Y.)  Co. 


FORM  No.  492 


Notice  of  Mechanic's  Lien  —  By  an  Individual  for  Materials  Supplied 
to  Contractor,  an  Individual 

To  the  Clerk  of  the  County  of  (Bronx,)  and  to  all  others  whom  it 
may  concern : 

PLEASE  TAKE  NOTICE,  that  (Henry  Holt,)  residing  at 
(southeast  corner  of  93rd  Street  and  Fifth  Avenue,  Borough  of 
Manhattan,  New  York  City,) 

Has  and  claims  a  lien  for  the  principal  and  interest  of  the  value 
and  agreed  price  of  the  materials  hereinafter  mentioned,  upon 
the  real  property  hereinafter  described,  and  upon  the  improve- 
ments, and  hereby  states: 

The  names  of  the  o\.vners  of  the  real  property  against  whose 
interest  therein  a  lien  is  claimed,  and  the  interest  of  the  owners 
as  far  as  known  to  the  lienor  are  (Robert  Emit)  and  John 
Doe,  said  name  "  John  Doe  "  being  iictitious,  his  true  name  being 
unknown  to  the  lienor,  owners  of  the  fee. 

The  name  of  the  person  by  whom  the  lienor  was  employed  and 
to  whom  he  furnished  such  materials  and  with  whom  the  contract 
was  made  is  (William  Oans.) 

The  materials  furnished  and  the  agreed  price  and  value  thereof 
are  as  follows :  (lumber  and  timber)  of  the  agreed  price  and  value 
of  ($107.28.) 

The  amount  unpaid  to  the  lienor  for  such  materials  is  ($107.28) 
for  which  amount  the  lien  is  claimed. 
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The  time  when  the.  first  and  last  items  of  materials  were 
furnished  is  as  follows: 

Eirst  item  of  materials:    (March  2,  1916.) 

Last  item  of  materials:    (March  2,  1916.) 

The  property  subject  to  the  lien  is  situated  in  (the  Borough  of 
Bronx,  City  of  New  YorTc,  on  the  north  side  of  Freeman  street, 
132  feet  west  of  Southern  Boulevard,  being  125  feet  wide,  front 
and  rear,  by  100  feet  deep,  on  each  side,  and  its  street  numbers 
being  1133-1135-1137-1139-1141,  and  being  4  five-story  brick  and 
stone  tenements.) 

That  all  the  materials  for  which  this  lien  is  claimed  have  been 
actually  furnished. 

That  said  materials  were  furnished  for  and  used  in  the  improve^ 
ment  of  the  real  property  hereinbefore  described. 

That  four  months  have  not  elapsed  dating  from  the  last  item  of 
materials  furnished,  nor  since  the  completion  of  the  contract,  nor 
since  the  final  furnishing  of  the  materials,  for  which  this  lien  is 
claimed. 

That  the  statements  contained  in  the  foregoing  notice  are 
alleged  on  information  and  belief. 

Dated,  (April  21,  1916.) 

(HENRY  HOLT,) 

By  (William  Jones,)  as  Agent 

STATE  OF  NEW  YOEK, 

(Oity  and)  County  of  (New  York,) 
(Borough  of  Manhattan,) 

(William  Jones,)  being  duly  sworn,  says  that  he-  is  the  agent 
of  the  lienor  mentioned  in  the  foregoing  notice  of  lien ;  that  he  has 
read  the  said  notice  and  knows  the  contents  thereof,  and  that  the 
statements  therein  contained  are  true  to  his  knowledge  except  as 
to  the  matters  therein  stated  to  be  alleged  on  information  and 
belief,  and  that  as  to  those  matters  he  believes  it  to  be  true. 

(WILLIAM  JONES.) 
Sworn  to  before  me,  this-  "1 
(21si)  day  of  (April,  1916.) J 

(FREEMAN  0.  OLD,) 

Notary  Public, 

(New  York)  County. 
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FOBM  No.  493 

Notice  of  Mechanic's  Lien  —  By  Domestic  Corporation  Against  Owner 
and  Partnersihip  Contractors  for  Materials  Supplied  to  Contractors 

To  the  Clerk  of  the  County  of  {New  York,)  and  to  all  others 
whom  it  may  concern: 

PLEASE  TAKE  NOTICE,  that  (The  Empire  Brick  Com- 
pany,) a  domestic  corporation  residing  at  and  with  business 
address  and  principal  place  of  business  at  (847  Broadway, 
Borough  of  Manhattan,  New  York  City,) 

Has  and  claims  a  lien  for  the  principal  and  interest  of  the 
value  and  agreed  price  of  the  materials  hereinafter  mentioned, 
upon  the  real  property  hereinafter  described,  and  upon  the 
improvements,  and  hereby  states: 

The  names  of  the  owners  of  the  real  property  against  whose 
interest  therein  a  lien  is  claimed,  and  the  interest  of  the  owners  as 
far  as  known  to  the  lienor  are  (Roe  &  Smith,)  and  John  Doe, 
said  name  "  John  Doe "  being  fictitious,  his  true  name  being 
unknown  to  the  lienor,  owners  of  the  fee. 

The  name  of  the  person  by  whom  the  lienor  was  employed  and 
to  whom  it  furnished  such  materials,  and  with  whom  the  contract 
was  made  is  (Joseph  Roe,)  acting  for  himself  and  the  owners. 

The  materials  furnished  and  the  agreed  price  and  value  thereof 
are  as  follows:  (brick,  lime,  cement  and  general  masons'  mate- 
rials,) of  the  price  and  value  of  ($22,271.75)  of  which  the  sum 
of  ($21,142.05)  has  been  paid  on  account,  leaving  a  balance 
unpaid  of  ($1,129.70.) 

The  amount  unpaid  to  the  lienor  for  said  materials  is 
($1,129.70,)  for  which  amount  a  lien  is  claimed,  with  interest 
from  (January  18,  1916.) 

The  time  when  the  first  and  last  items  of  materials  were 
furnished  is  as  follows: 

Eirst  item  of  materials:    (June  31,  1915.) 

Last  item  of  materials:    (January  8,  1916.) 

The  property  subject  to  the  lien  is  situated  in  (the  Borough  of 
Manhattan,  City  of  New  York,  on  the  south  side  of  ISith  Street, 
100  feet  west  of  Amsterdam  Avenue,  being  293  feet  wide,  front 
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avd  rear,  by  about  100  feet  deep,  on  each  side,  and  its  street  num- 
bers being  251  West  IMth  Street,  being  1  five  story  brick  and 
stone  tenements.) 

That  all  the  materials  for  which  this  lien  is  claimed  have  been 
actually  furnished. 

That  said  materials  were  furnished  for,  and  used  in  the 
improvement  of  the  real  property  hereinbefore  described. 

That  four  months  have  not  elapsed,  dating  from  the  last  item 
of  materials  furnished,  nor  since  the  completion  of  the  contract, 
nor  since  the  final  furnishing  of  the  materials,  for  which  this  lien 
is  claimed. 

That  the  statements  contained  in  the  foregoing  notice  are  alleged 
on  information  and  belief. 

Dated,  {April  7,  1916.) 

{EMPIRE  BRICK  COMPANY,) 

By  {William  Jones,)  as  Agent. 

STATE  OF  NEW  YORK,        ] 
{City  and)  County  of  {New  Yorh,)  L  ss.: 
{Borough  of  Manhattan.)  J 

{Williaan  Jones,)  being  duly  sworn,  says  that  he  is  the  agent 
of  the  lienor  mentioned  in  the  foregoing  notice  of  lien.  That 
he  has  read  the  said  notice  and  knows  the  contents  thereof,  and 
that  the  statements  therein  contained  are  true  to  'his  knowledge, 
except  as  to  the  matters  therein  stated  to  be  alleged  on  information 
and  belief,  and  that  as  to  those  matters  he  believes  it  to  be  true. 

{WILLIAM  JONES.) 
Sworn  to  before  me,  this 
{7th)   day  of  {April,  1916.), 

{FREEMAN  C.  OLD,) 

Notary  Public, 

{New  York)  County. 


,} 
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FORM  No.  494 

Notice  of  Mechanic's  Lien — By  Domestic  Corporation  Against  Owner, 
Individual,  for  Materials  and  Labor  Furnished  to  Owner 

To  the  Clerk  of  the  Coimty  of  {Bronx)  and  to  all  others  whom  it 
may  concern: 

PLEASE  TAKE  NOTICE,  that  {The  Tile  &  Marble  Works,) 
a  domestic  corporation  residing  at  and  with  business  address  and 
principal  place  of  business  at  (31  East  One  Hundred  and  Thirty- 
fifth  street.  Borough  of  Bronx,  New  York  City,) 

Has  and  claims  a  lien  for  principal  and  interest  of  the  value 
and  agreed  price  of  the  labor  and  materials  hereinafter  mentioned, 
upon  the  real  property  hereinafter  described,  and  upon  the 
improvements,  and  hereby  states: 

The  names  of  the  owners  of  the  real  property  against  whose 
interest  therein  a  lien  is  claimed,  and  the  interest  of  the  owners 
as  far  as  known  to  the  lienor,  are  (Louis  Lowrey,)  and  John 
Doe,  said  name  "  John  Doe,"  being  fictitious,  his  true  name  being 
unknown  to  the  lienor,  owners  of  the  fee. 

The  name  of  the  person  by  whom  the  lienor  was  employed  and 
to  whom  it  furnished  such  labor  and  materials,  and  with  whom 
the  contract  was  made,  is  {Louis  Lowrey.) 

The  labor  performed  and  the  materials  furnished  and  the  agreed 
price  and  value  thereof  are  as  follows : 

(Marble  and  tile  and  labor  in  placing  and  setting  same,)  of  the 
agreed  price  and  value  of  ($875)  and  extra  materials,  consisting  of 
(two  marble  steps  and  labor  in  placing  and  setting  same  under 
stairs,)  of  the  agreed  price  and  value  of  ($10,)  in  all  ($885,)  of 
which  the  sum  of  ($600)  has  been  paid  on  account,  leaving  a 
balance  unpaid  of  ($285.) 

The  amount  unpaid  to  the  lienor  for  such  labor  and  materials 
is  ($285)  for  which  amount  a  lien  is  claimed. 

The  time  when  the  first  and  last  items  of  work  were  performed 
and  materials  were  furnished  is  as  follows:  First  item  of  work 
and  extra  work,  (December  22,  1915.)  Last  item  of  work  and 
extra  work  (March  24,  1916.)  First  item  of  materials  and  extra 
materials,  (December  22,  1915.)  Last  item  of  materials  and 
extra  materials,  (March  24,  1916.) 
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The  property  subject  to  the  lien  is  situated  in  {the  Borough  of 
Manhattan,  City  of  New  York,  on  the  south  side  of  One  Hundred 
and  Twenty-seventh  street,  64  feet  west  of  Lexington  avenue, 
being  36  feet  wide,  front  and  rear,  by  about  100  feet  deep  on  each 
side,  and  its  street  number  being  35  West  121th  street,  being 
one  six-story  brick  and  stone  apartment). 

That  all  the  materials  and  labor  for  which  this  lien  is  claimed 
have  been  actually  furnished  and  performed. 

That  said  labor  and  materials  were  performed  and  furnished 
for  and  used  in  the  improvement  of  the  real  property  hereinbefore 
described. 

That  four  months  have  not  elapsed,  dating  from  the  last  item 
of  work  performed,  and  dating  from  the  last  item  of  materials 
furnished,  nor  since  the  completion  of  the  contract,  nor  since  the 
final  performance  of  the  work,  nor  since  the  final  furnishing  of 
the  ma-terials  for  which  this  lien  is  claimed. 

That  the  statements  contained  in  the  foregoing  notice  are  alleged 
on  information  and  belief. 

Dated,  {April  2,  1916.) 

{THE-  TILE  &  MARBLE  WORKS.) 

By  {William  Jones)  as  Agenc. 

STATE  OF  ISTEW  'YORK,         | 
{City  and)  County  of  {New  York,)  Vss.: 
{Borough  of  Manhattan,)  J 

{WILLIAM  JONES,)  being  duly  sworn,  says  that  he  is  the 
agent  of  the  lienor  mentioned  in  the  foregoing  notice  of  lien. 
That  he  has  read  the  said  notice  and  knows  the  contents  thereof, 
and  that  the  statements  therein  contained  are  true  to  his  knowl- 
edge, except  as  to  the  matters  therein  stated  to  be  alleged  on 
information  and  belief,'  and  that  as  to  those  matters  he  believes  it 
to  be  true. 

{WILLIAM  JONES.) 

Sworn  to  before  me,  this  "1 
{2d)  day  of  {April,  1916.)/ 

{FREEMAN  C.  OLD,) 

Notary  Public, 

{New  York)  County. 


Mechanic's  Lien  1001 


Notice  —  By  Domestic  Corporation  —  Labor  and  Materials 


FORM  No.  495 

Notice  of  Mechanic's  Lien  — By  Domestic  Corporation  Against 
Individual  Owner  and  Copartnership  Contractor  for  Labor  and 
Materials  Furnished  to  Contractor 

To  the  Clerk  of  the  County  of  {Bronx,)  and  to  all  others  whom 
it  may  concern : 

■  PLEASE  TAKE  NOTICE,  that  {The  Tile  &  Ma/rhle  WorJcs,) 
a  domestic  corporation  residing  at  and  with  business  address  and 
with  principal  place  of  business  at  (31  East  135th  Street,  Borough 
of  Bronx,  Neiu  Yorh  City,) 

Has  and  claims  a  lien  for  principal  and  interest  of  the  value 
and  agreed  price  of  the  labor  and  materials  hereinafter  mentioned, 
upon  the  real  property  hereinafter  described,  and  upon  the  im- 
provements, and  hereby  states : 

The  names  of  the  owners  of  the  real  property  againsit  whose 
interest  therein  a  lien  is  claimed,  and  the  interest  of  the  owners 
as  far  as  known  to  the  lienor,  are  {Louis  Beer)  and  {Harris 
Sachs  and  Philip  Manly,  the  partnership  of  Sacks  &  Manly,)  and 
John  Doe,  the  name  "  John  Doe  "  being  fictitious,  his  true  name 
being  unknown  to  the  lienor,  owners  of  the  fee. 

The  name  of  the  persons  by  whom  the  lienor  was  employed  and 
to  whom  it  furnished  such  labor  and  materials  and  with  whom  the 
contract  was  made  are  {Sacks  &  Manly,)  acting  for  themselves 
and  the  owners. 

The  labor  performed  and  the  materials  furnished  and  the  agreed 
price  and  value  thereof,  are  as  follows:  materials  consisting  of 
{tile  and  the  labor  in  placing  and  setting  the  same)  of  the  agreed 
price  and  value  of  ($637.50)  of  which  the  sum  of  ($496.00,)  has 
been  paid  on  account,  leaving  a  balance  of  ($141.00)  unpaid. 

The  amount  unpaid  to  the  lienor  for  such  labor  and  materials 
is  ($141.00,)  for  which  amount  the  lien  is  claimed. 

The  time  when  the  first  and  last  items  of  work  were  performed 
and  materials  were  furnished  is  as  follows : 

First  item  of  work  {January  10,  1916,)  last  item  of  work 
{April  25,  1916,)  first  item  of  materials  {January  10,  1916,) 
last  item  of  materials  {April  12,  1916.) 

The  property  subject  to  the  lien  is  situated  in  {the  Borough  of 
Bronx,  City  of  New  York,  on  the  west  side  of  Prospect  Averme, 
500  feet  north  of  152d  Street,  being  63  feet  wide,  front  and  rear. 
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hy  100  feet  deep,  on  ewh  side,  and  its  street  number  being  152 
Prospect  Avenue,  being  two  five-story  brich  tenements.) 

That  all  the  materials  and  labor  for  which  this  lien  is  claimed 
have  bfaen  actually  furnished  and  performed. 

That  said  labor  and  materials  were  performed  and  furnished' 
for  and  used  in  the  improvement  of  the  real  property  hereinbefore 
described. 

That  four  months  have  not  elapsed  dating  from  last  item  of 
work  performed,  and  dating  from  last  item  of  materials  furnished, 
nor  since  the  completion  of  the  contract,  nor  since  the  final  per- 
formance of  the  work,  nor  since  the  final  furnishing  of  the 
materials  for  which  this  lien  is  claimed. 

That  the  statements  contained  in  the  foregoing  notice  are  allied 
on  information  and  belief. 

Dated,  (May  3,  1916.) 

(THE  TILE  &  MARBLE  WORKS,) 

By  (William  Jones,)  as  Agent. 

STATE  OF  NEW  YOEK.  ) 

'  )■  ss.: 
County  of  (New  York,)       \ 

(WILLIAM  JONES, )  being  duly  sworn,  says  that  he  is  the 
agent  of  the  lienor  mentioned  in  the  foregoing  notice  of  lien ;  that 
he  has  read  the  said  notice  and  knows  the  contents  thereof,  and 
that  the  statements  therein  contained  are  true  to  his  knowledge 
except  as  to  the  matters  therein  stated  to  be  alleged  on  information 
and  belief  and  that  as  to  those  matters  he  believes  it  to  be  true. 

(WILLIAM  JONES.) 
■Sworn  to  before  me,  this   "i 
(3d)  day  of  (May,  1916.)  j 

(STEPHEN  WADE,) 

Notary  Public, 
(Bronx)  Co. 
(Cert,  filed  in  New  York  County.) 
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■     FORM  No.  496 

Notice   of   Mechanic's   Lien  — By   an   Individual   Against    Owner, 
Individual,  for  Labor  and  Material  Supplied  to  Owner 

To  the  Clerk  of  the  County  of  {New  York)  and  to  all  others 
whom  it  may  concern : 

PLEASE  TAKE  NOTICE,  that  {Ada,m  Hoff,)  residing  at 
(138  West  119th  Street,  Manhattan,  New  York  City,) 

Has  and  claims  a  lien  for  principal  and  interest  of  the  value 
and  agreed  price  of  the  labor  and  materials  hereinafter  mentioned, 
upon  the  real  property  hereinafter  described,  and  upon  the  im- 
provements, and  hereby  sta-tes : 

The  names  of  the  owners  of  the  real  property  against  whose 
interest  therein  a  lien  is  claimed,  and  the  interest  of  the  owners 
as  far  as  known  to  the  lienor,  are  {Peter  Beren)  and  John  Doe, 
said  name  "  John  Doe "  "being  fictitious,  his  true  name  being 
unknown  to  lienor,  owners  of  the  fee. 

The  name  of  the  person  by  whom  the  lienor  was  employed  and 
to  whom  he  furnished  such  labor  and  materials  and  with  whom 
the  contract  was  made  is  (Peter  Beren.) 

The  labor  performed  and  lihe  materials  furnished  and  the  agreed 
price  and  value  thereof,  are  as  follows :  (fire  escapes  and  shutters 
and  lahor  in  erecting,  placing  and  setting  same,)  of  the  agreed 
price  and  value  of  ($532.00,)  of  which  the  amount  of  ($400.00) 
has  been  paid  on  account,  leaving  a  balance  unpaid  of  ($132.00.) 

The  amount  unpaid  to  the  lienor  for  such  labor  and  materials 
is  ($132.00,)  for  which  amount  the  lien  is  claimed. 

The  time  when  the  first  and  last  items  of  materials  were  fur- 
nished and  first  and  last  items  of  work  done  are  as  follows : 

First  item  of  work  (June  12,  1916,)  last  item  of  work  (Feb- 
ruary 12,  1916,)  first  item  of  materials  (June  12,  1915,)  last 
item  of  materials  (February  12,  1916.) 

The  property  subject  to  the  lien  is  situated  in  the  (Borough  of 
Manhattan,  City  of  New  York,  on  the  east  side  of  Broadway, 
between  Bleecker  and  Bond  Streets,  30  feet  5  ikches  wide,  front 
and  rear,  by  100  feet  deep,  on  each  side,  amd  its  street  number 
being  648  Broadway.) 

That  all  the  materials  and  labor  for  which  this  lien  isi  claimed 
have  been  actually  furnished  and  performed. 
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That  said  labor  and  materials  were  performed  and  furnished 
for  and  used  in  the  improvement  of  the  real  property  hereinbefore 
described. 

That  four  months  have  not  elapsed  dating  from  last  item  of 
work  performed,  and  dating  from  last  item  of  materials  furnished, 
nor  since  the  completion  of  the  contract,  nor  since  the  final  per- 
formance of  the  work,  nor  since  the  final  furnishing  of  the 
materials  for  which  this  lien  is  claimed. 

That  the  statements  contained  in  the  foregoing  notice  are  alleged 
on  information  and  belief. 

Dated,  {April  27,  1916.) 

(ADAM  HOFF,) 
By  (St&phen  W.  Livingston,)  as  Agent. 

STATE  OF  NEW  YOEK,] 

County  of  (New  Yorhj)     J 

(STEPHEN  W.  LIVINGSTON,)  being  duly  stwom,  says  that 
he  is  the  agent  of  the  lienor  mentioned  in  the  foregoing  notice  of 
lien;  that  he  has  read  the  said  notice  and  knows  the  contents 
thereof,  and  that  the  statements  therein  contained  are  true  to  his 
knowledge  except  asi  to  the  matters  therein  stated  to  be  alleged  on 
information  and  belief,  and  that  as  to  those  matters  he  believes 
it  to  be  true. 

(STEPHEN  W.  LIVIN-QSTON.) 

■Sworn  to  before  me,  this       1 
(27th)  day  of  (April,  1916.)  J 

(FEE  EM  AN  C.  OLD,) 

ITotary  Public, 

(New  York)  County. 


Meohanio's  Lien  1005 


Notice  —  By  Foreign  Corporation  —  Materials 


FORM  No.  497 

Notice  of  MeeLanic's  Lien  —  By  a  Foreign  Corporation  Againat 
Contractor,  Domestic  Corporation,  for  Materials  Supplied  to 
Contractor 

To  tlie  Clerk  of  the  County  of  {New  York,)   and  to  all  others 
whom  it  may  concern : 

PLEASE  TAKE  NOTICE,  that  {The  Press  Brick  Company,) 
a  forei^  corporation,  residing  at  and  whose  business  address  and 
principal  place  of  business  are  ( Union  Trust  Building,  St.  Louis, 
Mo.,)  whose  principal  place  of  business  in  the  State  of  New  York 
is  (289  4:th  Avenue,  Borough  of  Mcunhattan,  City  of  New  York,) 

Has  and  claims  a  lien  for  the  principal  and  interest  of  the  value 
and  agreed  price  of  the  materials  hereinafter  mentioned,  upon 
the  real  property  hereinafter  described,  and  upon  the  improve^ 
ments,  and  hereby  states: 

The  names  of  the  owners  of  the  real  property  against  whose 
interest  therein  a  lien  is  claimed,  and  the  interest  of  the  owners 
as  far  as  known  to  the  lienor  are  {Ryan  Realty  Company,) 
and  John  Doe,  said  name  "  John  Doe  "  being  fictitious,  his  true 
name  being  unknown  to  lienor,  owners  of  the  fee. 

The  name  of  the  person  by  whom  the  lienor  was  employed  and 
to  whom  he  furnished  such  materials,  and  with  whom  the  contract 
was  made  is  {Ryan  Realty  Compamf.) 

The  materials  furnished  and  lie  agreed  price  and  value  thereof 
are  as  follows:  materials  consisting  of  {front  brick)  of  the  price 
and  value  of  ($1,909.50,)  of  which  ($1,681.50)  has  been  paid  on 
a/ccount,  and  leaving  a  balance  of  ($228.00)  unpaid. 

The  amoimt  unpaid  to  the  lienor  for  such  materials  is 
($228.00,)  for  which  amount  a  lien  is  claimed. 

The  time  when  the  first  and  last  items  of  materials  were  fur- 
nished is  as  follows : 

First  item  of  materials:    {December  7,  1915.) 

Last  item  of  materials:    {February  5,  1916.) 

The  property  subject  to  the  lien  is  situated  in  {the  Borough  of 
Manhattmbj  City  of  New  York,  on  the  southwest  corner  of  Man- 
hattan Avenue  and  UOth  Street,  being  100  fe&t  and inches 

wide,  front  and  rea/r,  by  100  feet  and inches  deep,  on  each 

side,  its  street  number  being  491  Manhattan  Avenue,  and  being 
one  six-story  brick  and  stone  tenement.) 
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That  all  the  materials  for  which  this  lien  is  claimed  have  been 
actually  furnished. 

That  said  materials  were  furnished  for  and  used  in  the  improve- 
ment of  the  real  property  hereinbefore  described. 

That  four  months  have  not  elapsed  dating  from  the  last  item  of 
materials  furnished,  nor  since  the  completion  of  the  contract,  nor 
since  the  final  furnishing  of  the  materials,  for  which  this  lien  is 
claimed. 

That  the  statements  contained  in  the  foregoing  notice  are 
alleged  on  information  and  belief. 

Dated,  (May  3,  1916.) 

(THE  PRESS  BRICK  COMPANY,) 

By  (William,  Jones,)  as  Agent. 

STATE  OF  NEW  YOEK, 


L  Off 

County  of  (New  York,) 

(WILLIAM  JONES,)  being  duly  sworn,  says  that  he  is  the 
agent  of  tiie  lienor  mentioned  in  the  foregoing  notice  of  lien ;  that 
he  has  read  the  said  notice  and  knows  the  contents  thereof,  and 
that  the  statements  therein  contained  are  true  to  his  knowledge 
except  as  to  the  matters  therein  stated  to  be  alleged  on  information 
and  belief,  and  that  as  to  those  matters  he  believes  it  to  be  true. 

(WILLIAM  JONES,) 

Sworn  to  before  me,  this 
(3d)    day  of   (May,   1916. )J 

(JAMES  WATSON,) 

(Com'r  of  Deeds  for  the  City  of  New  York.) 
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Notice  of  Mechanic's  Lien  — By  Agent  of  Corporation,  Supplying 
Material  to  Subcontractor,  Corporation 

To  the  Clerk  of  the  County  of  (New  York)  and  to  all  others 

whom  it  may  concern : 

PLEASE   TAKE   NOTICE,   that   (The  Iron  Compamj,)  a 

domestic  corporation  residing  at  and  whose  business  address  and 

principal  place  of  business  is   (446  Water  Street,  Borough  of 
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Manhcuttayi,  New  York  City,)  haa  and  claims  a.  lien  for  the  prin- 
cipal and  interest  of  tlie  value  and  agreed  price  of  the  materials 
hereinafter  mentioned,  upon  the  real  property  hereinafter 
described,  and  upon  the  improvements,  and  hereby  states : 

The  name  of  the  owner  of  the  real  property  against  whose 
interest  therein  a  lien  is  claimed,  and  the  interest  of  the  owners 
as  far  as  known  to  the  lienor  is  {Title  Guarantee  &  Trust  Comr 
pony)  and  {John  Doe,  said  name,  John  Doe,  being  fictitious,  his 
true  name  being  wrikrwwn  to  lienor,)  owners  of  the  fee. 

The  name  of  the  persons  by  whom  the  lienor  was  employed, 
and  to  whom  it  furnished  such  materials  and  with  whom  the  con- 
tract was  made  are  (Edward  Colehy  Co.,)  sub-contractors  under 
{Thanmpson  Starrett  Company,)  contractor. 

The  material  furnished  and  the  agreed  price  and  value  thereof 
are  as  follows:  Material  consisting  of  {wrought  iron  pipe  and 
fillings)  of  the  agreed  price  and  value  of  ($4,158.15,)  of  which 
($3,000)  has  beqn  paid  on  account  (and  $847.19  credited  on 
account  for  materials  returned,)  leaving  balance  of  ,($311.45) 
unpaid. 

The  amount  unpaid  to  the  lienor  for  such  materials  is 
($311.45,)  for  which  amount  a"  lien  is  claimed. 

The  time  when  the  first  and  last  items  of  materials  were  fur- 
nished is  as  follows: 

First  item  of  materials:    (November  15th,  1915.) 

Last  item- of  materials:    (January  21st,  1916.) 

The  property  subject  to  the  lien  is  situated  in  the  (Borough  of 
Manhattan^  City  of  New  York,  on  the  east  side  of  Broadway, 
between  Maiden  Lane  and  John  Street,  being  75  feet  and  6  inches 
wide,  front  and  rean',  by  118  feet  amd  11  inches  deep,  on  each 
side  and  its  street  number  beinig  176  and  178  Broadway,  and 
being  one  lO-story  brick  and  stone  office  building.) 

That  all  materials  for  which  this  lien  is  claimed  have  been 
actually  fumi^ed. 

That  said  materials  were  furnished  for  and  used  in  the  improve- 
ment of  the  real  property  hereinbefore  described. 

That  four  months  have  not  elapsed  dating  from^  the  last  item 
of  materials  furnished,  nor  since  the  completion  of  the  contract, 
nor  since  the  final  furnishing  of  the  materials,  for  which  this  lien 
is  claimed. 
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That  the  statements  contained   in  the  foregoing  notice  are 
alleged  on  information  and  belief. 
Dated,  (April  18,  1916.) 

(THE  IRON  COMPANY,) 

By  (Wm.  Smith,)  Agent. 
STATE  OF  NEW  YOEK,l 
Countj  o£  (New  York j)      J 

(WILLIAM  SMITH,)  being  duly  sworn,  says  that  he  is  agent 
of  the  lienor  mentioned  in  the  foregoing  notice  of  lien;  that  he 
has  read  the  said  notice  and  knows  the  contents  thereof,  and  that 
the  statements  therein  contained  are  true  to  his  own  knowledge 
except  asi  to  the  matters  therein  stated  to  be  alleged  on  informa- 
tion and  belief,  and  that  as  to  those  matters  he  believes  it  to  be 
true. 

(WM.  SMITH.) 

Sworn  to  before  me,  this      ^ 
(18th)   day  of   (April,  1916.)/ 

(FREEMAN  E.  OLD,) 

Notary  Public, 

(New  York)  County. 


FORM  No.  499 


Notice  of  Mechanic's  Lien  —  For  Labor  ^ — Individual  Against 
Corporation 

To  Clerk  of  the  'County  of  (New  York:) 

TAKE  NOTICE  that  I,  (John  J.  Durm,)  have  and  claim' a 
lien  for  the  principal  and  interest  of  the  value  and  the  agreed 
price  of  the  labor  and  materials  hereinafter  mentioned  upon  the 
real  property  improved  and  upon  such  improvement  hereinafter 
described,  and  I  do  hereby  state  that 

1.  The  name  and  residence  of  the  lienor  is  (John  J.  Dwan,  13 
East  65th  Street,  Borough  of  ManJvattan,  New  York  City.) 

2.  The  name  of  the  owner  of  the  real  property  against  whose 
interest  therein  a  lien  is  claimed  is  (The  Tenth  Street  Company) 
and  ("John  Doe,"  said  name  "John  Doe"  being  fictitious,  his 
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true  naime  being  unknown  to  lienor,)   and  the  interest  of  said 
owners,  as  far  as  known  to  the  lienor  is  as  owner  of  the  fee. 

3.  The  name  of  the  person  by  whom  the  lienor  was  employed 
and  the  person  with  whom  the  contract  was  made  was  (The  One 
Hundred  and  Tenth  Street  Company.) 

4.  The  labor  performed  and  the  agreed  price  and  value  thereof 
are  as  follows,  respectively:  {Exca/oatimg)  and  the  agreed  price 
was  ($309.00.) 

5.  The  amount  unpaid  to  the  lienor  therefor  is  ($309.00.) 

6.  The  time  when  the  first  items  of  work  were  performed  is 
{Jan'y  5,  1916.) 

The  time  when  the  last  item  of  work  was  performed  is  (Jan'y 
17,  1916.) 

The  property  subject  to  the  lien  situated  in  the  (Borough 
of  Manhattan,  City  of  New  York,)  and  a  description  sufficient 
for  identification  and  its  location  is  as  follows : 

It  is  situated  in  (the  Borough  of  Manhattan,  City  of  New  York, 
on  the  north  side  of  Cathedral  Parkway,  100  feet  west  of  Broad- 
way, being  75'  feet  wide,  front  and  rear,  by  90  feet  deep  on  each 
side  and  whose  number  is  467  Cnthedral  Parkway.) 

That  all  the  labor  for  which  this  lien  is  claimed  has  been 
actually  performed. 

That  said  labor  was  performed  for  the  improvement  of  the  real 
property  hereinbefore  described. 

That  four  months  have  not  elapsed,  dating  from  the  last  item, 
of  work  performed,  nor  since  the  completion  of  the  contract,  nor 
since  the  fin/al  performance  of  the  work,  for  which  this  lien  is 
claimed. 

That  the  statements  contained  in  the  foregoing  notice  are  alleged 
on  information  and  belief. 

Dated  (April  3,  1916.) 


(JOHN  J.  DUNN.) 


STATE  OF  NEW  YOEK, 
Coimty  of  (New  York,) 

(JOHN  J.  DUNN,)  being  duly  swoim,  says  that  he  is  the 
lienor  mentioned  in  the  foregoing  notice  of  lien;  that  he  has  read 
the  said  notice  and  knows  the  contents  thereof,  and  that  the  state- 
ments therein  contained  are  true  to  his  knowledge  except  as  to 
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the  matters  therein  stated  to  be  alleged  on  information  and  belief, 
and  that  as  to  those  matters  he  believes  it  to  be  true. 

{JOHN  J.  DUNN.) 
Sworn  to  before  me,  this     -i 
(3d)   day  of  (April,  1916.)/ 
(JOHN  J.  GLEN,) 

Notary  Public, 

(New  York)  County. 


FORM  No.  500 

Notice  of  Mechanic's  Lien  — On  Account  of  Public  Improvement 

To  the  (Comptroller  of  the  City  of  New  YorTe,  cmd  the  Depart- 
ment of  Pvhlic  Charities:) 
PLEASE  TAKE  NOTICE,  that  (Admn.  Happel,)  residing 
at  (138  West  llQth  Street,  in  the  Borough  of  Manhattan,  City 
of  New  York,)  has  and  claims  a  lien  for  the  principal  and 
interest  of  the  value  and  price  of  the  labor  and  materials  herein- 
after mentioned  upon  the  moneys  in  the  control  of  the  (City  of 
New  York,)  and  upon  the  moneys  of  such  municipal  corporation 
applicable  to  the  construction  of  the  public  improvement  herein- 
after mentioned  to  the  extent  of  the  amount  due  or  to  become 
due  under  and  on  the  contract  with  said  municipal  corporation 
hereinafter  described,  which  lien  is  based  uppn  the  following 
facts : 

1.  The  names  of  the  contractors  (or  subcontractors)*  for  whom 
the  labor  was  performed  and  materials  furnished  are  (Herman 
Lippel  &  Brothers.) 

2.  The  amount  due  the  lienor  is  ($210.60,)  and  the  date  when 
due  is  (January  6,  1915.) 

3.  A  description  of  the  public  improvement  upon  which  the 
labor  was  performed  and  materials  expended  is  as  follows : 

(The  new  reception  building  at  the  City  Hospital  at  Black- 
well's  Island,  New  York  City.) 

4.  The  kind  of  labor  performed  and  materials  furnished  to  such 

public  improvement  is  as  follows : 

*  If  the  name  of  the  contractor  or  subcontractor  is  not  known  to  the  lienor, 
it  may  be  so  stated. 
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(Materials  consisting  of  columns,  shoes,  a/ngles  and  mood  screws 
and  labor  in  placing  and  setting  the  same  of  the  price  and  value 
0/ $210.60.) 

5.  A  general  description  of  the  contract  pursuant  to  which  such 
public  improvement  was  constructed  is  as  follows : 

(A  contract  between  Herman  F.  Lippel  Brothers  and  the  City 
of  New  York  for  improvement,  described  in  paragraph  3  above, 
contract  No.  10,106,  dated  April  16,  1914,  for  $20,900.) 

6.  This  notice  is  filed  pursuant  to  "  The  Lien  Law  "  of  the 
State  of  New  York  and  all  acts  of  the  Legislature  of  the  State  of 
New  York  amending  or  extending  the  same  or  providing  for  filing 
mechanics'  liens  on  account  of  public  improvements.  The  labor 
and  materials  aforesaid  were  actually  used  in  the  construction  of 
the  said  public  improvement  and  in  the  execution  and  completion 
of  said  contract  with  said  municipal  corporation. 

7.  The  statements  in  paragraphs  1  io  6  in  the  foregoing  notice 

are  alleged  upon  information  and  belief. 

Dated,  (New  York,  March  31,  1916.) 

{ADAM  HAPPEL.) 

(Verification) 


FORM  No.  501 

Notice  of  Lien  on  Account  of  Public  Improvement 

To  the  (Comptroller  of  the  City  of  New  York  and  the  Depart- 
ment of  the  Armory  Bocurd:) 
PLEASE  TAKE  NOTICE,  that  (Columbia  Company,)  a 
(foreign)  corporation  organized  under  the  laws  of  the  State  of 
(New  Jersey,)  residing  at  and  with  business  address  and  principal 
place  of  business  at  (Newark,  New  Jersey,)  and  with  business 
address  and  principal  place  of  business  in  this  State  at  (No.  287 
Broadway,  Manhattan,  New  York  City,)  has  and  claims  a  lien 
for  the  principal  and  interest  of  the  value  and  price  of  the  labor 
and  materials  hereinafter  mentioned  upon  the  moneys  in  the  con- 
trol of  the  (City  of  New  York,)  and  upon  the  moneys  of  such 
municipal  corporation  applicable  to  the  construction  of  the  public 
improvement  hereinafter  mentioned,  to  the  extent  of  the  amount 
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due  or  to  become  due  under  and  on  the  contract  with  said  munici- 
pal corporation  hereinafter  described,  which  lien  is  based  upon 
the  following  facts : 

1.  The  names  of  the  contractors  [or  subcontractors]  for  whom 
the  labor  was  performed  and  material  furnished  are  (Root  & 
Mann  and  John  Morse,  contractors  \^or  subcontmctors]  in  the 
Borough  of  Manhattan,  City  of  New  York.) 

2.  The  amount  due  the  lienor  is  ($7,000.00,)  and  the  date 
when  due  is  (April  15,  1916.) 

3.  A  description  of  the  public  improvement  upon  which  the 
labor  was  performed  and  materials  expended  are  as  follows: 
(erection  and  completion  of  a  new  armory  building  for  the  62d 
Regiment,  N.  G.  S.  N.  Y.,  on  the  westerly  side  of  Lexington 
'Avenue,  extending  from  27th  to  28th  Streets,  Borough  of  Man- 
hattan, New  York  City.) 

4.  The  kind  of  labor  performed  and  materials  furnished  is  as 
follows:  (Architectural  iron  work  and  labor  in  erecting  and 
setting  saime  of  the  price  and  value  of  $18,000,)  of  which  the  sum 
of  ($11,000)  has  been  paid  on  account,  leaving  a  balance  unpaid 
of  ($7,000.) 

'  5.  A  general  description  of  the  contract  pursuant  to  which  such 
public  improvement  was  constructed  is  as  follows:  (Contract 
between  John  Morse  and  the  Borough  of  Manhattan,  City  of  New 
York,  for  the  public  improvement  described  in  paragraph  3,  supra, 
'for  the  mm  of  $300,000.  Contract  No.  10,600,)  dated  (Nowm- 
T}er  17,  1914,)  filed  (November  30,  1914,)  in  the  office  of  the 
'(Comptroller)  of  the  (City  of  New  York.) 
'  6.  This  notice  is  filed  pursuant  to  "  The  Lien  Law  "  of  the 
State  of  New  York;  and  all  acts  of  the  Legislature  of  the  State 
of  New  York  amending  or  extending  the  same  or  providing  for 
filing  mechanics'  liens  on  account  of  public  improvements.  The 
labor  and  materials  aforesaid  were  actually  used  in  the  construc- 
tion of  said  public  improvement  and  in  the  execution  and  com- 
'pletion  of  said  contract  with  said  municipal  corporation. 

7.  The  statements  and  matters  in  paragraphs  numbered  1  to  6 
in  the  foregoing  notice  are  alleged  on  information  and  belief. 

Dated,  (October  3,  1916.) 

(COLUMBIA  COMPANY,) 

By  (Oliver  Engel,) 

(Secretary  and  Agent.) 
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STATE  OF  NEW  Y0EK,1 

rSS    ' 

County  of  {New  York,)      f 

(OLIVER  ENGEL,)  being  duly  sworn,  says: 
That  he  is  {the  secreta/ry  and  agent  of)  the  lienor  mentioned  in 
the  foregoing  notice  of  lien.  That  he  has  read  the  said  notice  and 
knows  the  contents  thereof,  and  that  the  statements  therein  con- 
tained are  true  to  his  own  knowledge,  except  as  to  the  matters 
therein  stated  to  be  alleged  on  information  and  belief,  and  that  as 
to  those  matters  he  believes  it  to  be  true.  That  the  reason  this 
verification  is  made  by  deponent  and  not  by  lienor  is  that  lienor 
is  a  corporation  and  deponent  is  an  officer  thereof;  to  wit,  the 
secretary. 

(OLIVER  ENGEL.) 
Sworn  to  before  me,  this     "I 
(3d)  day  of  (October,  1916.)/ 
(FRANK  BOND,) 

Notary  Public, 

(New  York)  County. 


FORM  No.  502 
Affidavit  for  Continuation  of  Mechanic's  Lien 


SUPEEME  COUKT, 

(New  York)   County. 


In  the  Matter  of  the  Application  of 
(THEODORE  JOHNSON) 
for  an  Order  Continuing  a  Mechanic's 
Lien  against  Eeal  Property. 


STATE  OF  NEW  Y0EK,1    ^  . 

County  of  (iVew  ForA;,)      J 

(THEODORE  JOHNSON,)  being  duly  sworn,  says:  Prior 
to  (December  1,  1913,)  I  performed  the  labor  and  furnished  the 
materials  set  forth  in  the  notice  of  lien  hereinafter  mentioned  in 
and  about  the  improvement  of  certain  real  property  situate  in 
(the  Borough  of  Manhattan,  City  of  New  York,)  more  particu- 
larly described  in  the  notice  of  lien  hereto  attached. 
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On  the  (first)  day  of  (December,  1913,)  I  filed  in  the  office  of 
the  clerk  of  the  County  of  (Ne7v  York,)  a  notice  claiming  a  lien 
against  the  said  real  property  on  account  of  said  labor  and 
materials,  as  appears  by  the  copy  of  said  notice  of  lien  hereto 
attached  and  made  a  part  hereof,  which  notice  was  duly  docketed 
on  the  (first)  day  of  (December,  1913.) 

Said  notice  of  lien  was  filed  within  four  months  after  the  com- 
pletion of  said  labor  and  the  furnishing  of  said  materials. 

The  name  of  the  owner  of  said  real  property  as  stated  in  the 
annexed  notice  is  (Charles  Woodward,)  and  the  name  of  the  per- 
son by  whom  I  was  employed  and  to  whom  I  furnished  materials 
as  stated  in  said  notice  is  (Charles  Woodward.) 

Said  lien  will  expire  on  the  (first)  day  of  (December,  1914,) 
and  no  action  has  been  commenced  or  other  proceedings  taken  to 
enforce  this  or  any  other  mechanic's  lien  against  said  real  prop- 
erty, and  said  lien  has  not  been  bonded,  canceled  or  discharged, 
and  the  whole  amount  claimed  thereunder  is  now  due  and  payable. 
No  steps  have  been  taken  to  enforce  said  lien  for  the  reason  that 
an  agreement  has  been  entered  into  between  (Charles  Woodward,) 
the  owner  of  said  premises,  and  myself,  providing  for  the  payment 
of  the  amount  claimed  and  said  (Woodward)  has  requested  that 
such  action  be  deferred. 

Deponent,  therefore,  asks  that  an  order  be  entered  continuing 
said  lien  for  a  period  of  one  year. 

No  previous  application  for  an  order  herein  has  been  made  to 
any  court  or  judge. 

(THEODORE  JOHNSON.) 

Sworn  to  before  me,  this         "1 
(15th)  day  of  (November,  1914.)/ 
(ARNOLD  GREEN,) 

ISTotary  Public, 

(New  York)  County. 


If  a  continuance  of  the  lien  has  already  been  had,  facts  showing 
the  necessity  for  a  further  continuance  should  be  stated.  The 
fact  that  a  lien  has  been  discharged  by  filing  a  bond  does  not  affect 
the  duration  of  the  lien.  The  lien  will  expire  unless  action  com- 
menced or  an  order  continuing  same  is  obtained  within  the  time 
limited.     (206  N.  Y.  24.) 
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FOKM  No.  503 
Order  Continuing  Mechanic's  Lien 

At  a  Special  Term,  (Part  II,)  of  the  Supreme  Court  of 
the  State  of  New  York,  held  in  and  for  the  County 
of  {New  York,)  at  the  County  Court  House  in  {the 
Borough  of  Manhattan,  City  of  New  York,)  on  the 
(20th)  day  oi  (November,  1914.) 
Present  : 

Hon.  (JOHN  FORD,) 

Justice. 

In  the  Matter  of  the  Application  of 
(THEODORE  JOHNSON) 
for  an  Order  Continuing  a  Mechanic's 
Lien  against  Real  Property. 

On  reading  and  filing  the  affidavit  of  (Theodore  Johnson,)  veri- 
fied the  (15th)  day  of  (November,  1914,)  and  the  notice  of 
mechanic's  lien  thereto  attached,  and  sufficient  reason  therefor  to 
me  appearing, 

NOW,  on  motion  of  (James  J.  Maxwell,)  attorney  for  said 
(Theodore  Johnson,)  it  is 

OEDERED,  that  the  lien  claime'd  by  the  said  (Johnson)  by  his 
notice  of  lien  filed  (December  1,  1913,)  at  (eleven)  o'clock, 
(thirty)  minutes  a.  m.,  upon  the  following  real  property  and  the 
improvements  thereon,  to-wit:  (The  twelve  and  one-half  story 
hotel  building,  known  as  Hotel  Woodson,  situate  at  the  comer 
formed  by  the  intersection  of  the  easterly  side  of  Broadway,  in  the 
Borough  of  Manhattan,  City  of  New  York,  with  the  southerly  side 
of  5Zd  street,)  of  which  hotel  building  (Charles  Woodward)  is 
the  owner,  for  the  improvement  to-wit:  (The  furnishing  and 
setting  of  window  glass  in  said  hotel  building,)  be  and  the  same 
hereby  is  continued  for  a  period  of  one  year,  and  the  clerk  of  the 
(County  of  New  York)  is  hereby  directed  to  make  a  new  docket 
of  the  lien  hereby  continued  as  of  the  date  of  this  order  in  the  lien 
docket  kept  in  his  office  for  that  purpose  pursuant  to  law,  and  to 
note  thereon  that  said  lien  is  so  continued  by  order  of  this  court. 

Enter : 

J.  S.  C. 
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FORM  No.  504 
Order  Continuing  Mechanic's  Lieu 

At  a  Special  Term  of  the  Supreme  Court,  {Part  II) 
thereof,  held  in  and.  for  the  County  of  {New  York) 
at  the  County  Court  House,  in  {the  Borough  of  Man- 
hattan, County  of  New  York,)  on  the  {lith)  day  of 
{Jarmary,  1916.) 
Peesent  : 

Hon.  {MITCHEL  L.  ERLANGER,) 

Justice. 


In  the  Matter  of  the 
{Municipal    Lien     of     $4,708.40     filed 

by 

THE   FIREPROOFING    COMPANY 

against 

FANNING  and  ROMER  and  the  con- 
tract between  Fanning  and  Romer  and 
the  CITY  OF  NEW  YORK  for  the 
erection  of  New  Public  School  No.  42 
on  Southwest  Corner  of  Wendover 
Avenue  and  Washington  Avenue,  in 
the  Borough  of  Bronx,  City  of  New 
York.) 


On  reading  and  filing  the  affidavit  of  {Henry  M.  Keaseby,) 
verified  the  (16^^)  day  of  {January,  1916,)  hereto  annexed,  and 
on  motion  of  {Potts  &  Ames,)  attorneys  for  {The  Fireproofing 
Company,)  the  above-named  lienor,  it  is 

OEDERED,  that  the  lien  on  a  public  improvement  for  the 
sum  of  ($4,708.40)  filed  by  {The  Fireproofing  Company)  against 
{Fanning  and  Romer,)  contractors,  and  the  moneys  due  and  to 
become  due  upon  the  contract  between  said  {Fanning  and  Romer) 
and  the  {City  of  New  York)  for  {the  erection  of  new  public 
School  No.  42  on  the  southwest  comer  of  Wendover  and  Wash- 
ington avenues  in  the  Borough  of  Bronx,  City  of  New  York,) 
filed  on  the  {23d)  day  of  {April,  1915,)  in  the  office  of  the 
{Comptroller  of  the  City  of  New  York,)  and  in  the  office  of  the 
{Department  of  Education  of  the  City  of  New  York,)  and  there- 
after continued  by  order  of  this  court  for  six  months  from  {2Sd) 
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day  of  {July,  1915,)  be,  and  the  same  hereby  is  continued  for 
six  months  from  the  (23cZ)  day  of  {Janua,ry,  1916;)  and  it  is 
further 

OEDERED  that  the  {Comptroller  of  the  City  of  New  York) 
make  a  new  docket  of  the  lien  continued  hereby. 

Enter : 

{M.  L.  E.) 

J.  S.  C. 


FORM  No.  505 


Order  Fixing  Amount  of  Undertaking  to  Discharge  lien — Against 
Public  Improvement 

At  a  Special  Term  {Part  II)  of  the  Supreme  Court,  held 
in  and  for  the  County  of  {Neiu  York,)  at  the  County 
Court  House  in  {the  Borough  of  Manhattan,  City  of 
New  York,)  on  the  {2M)  day  of  {Jwne,  1915.) 
Present  : 

Hon.  {CLARENCE  J.  8HEARN,) 

Justice. 

In  the  Matter  of  the  Application 

of 
{THE  RIVER  ENGINEERING 
COMPANY) 
to   have   the   lien    filed   by    {JOSEPH 
JONES    against    the    moneys    appro- 
priated by  the  City  of  New  York  for 
the  construction  of  part  of  the  Queens 
Conduit,  in  the  Borough  of  Brooklyn,) 
discharged. 

Upon  the  annexed  petition  of  the  {RIVER  ENGINEERING 
COMPANY,)  duly  verified  on  the  (23cZ)  day  of  {June,  1915,) 
and  on  motion  of  {Halsey  I.  Smith,)  attorney  for  the  {River 
Engineering  Company,)  it  is 

OEDERED,  that  the  sum  of  ($7,500)  be  and  the  same  hereby 
is  fixed  as  the  amount  of  the  bond  to  be  given  by  the  said  {River 
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Engineering  Company)  to  discharge  the  lien  filed  herein  by 
(Joseph  Jones,)  for  the  sum  of  ($6,578.89)  with  interest,  filed  in 
the  office  of  the  (Comptroller)  of  the  (City  of  New  York)  on  the 
(10th)  day  of  (June,  1915,)  against  the  sum  due  and  to  become 
due  from  the  (City  of  New  York)  to  the  said  (River  Engineering 
Conupany,)  by  virtue  of  a  contract  for  construction  of  (part  of 
the  Queens  conduit  in  the  Borough  of  Bwoklyn,  City  of  New 
York.) 

Enter: 

(C.  J.  S.) 

J.  S.  C. 


FORM  No.  506 


Petition  for  Order  Fixing  Amount  of  Undertaking  to  Discharge  lien 
Against  Public  Improvement 

SUPEEME  COUET  —(New  York)  County. 

In  the  Matter  of  the  Application 

of 
(THE  RIVER  ENGINEERING 
COMPANY) 
to   have   the    lien    filed   by    (JOSEPH 
JONES   against    the    moneys   appro- 
priated hy  the  City  of  New  York  for 
the  construction  of  part  of  the  Queens 
Conduit,  in  the  Borough  of  Brooklyn.) 
discharged. 

The  petition  of  the  (River  Engineering  Company,)  respectfully 
shows  to  the  court: 

First:  That  the  said  (River  Engineering  Company)  has  here- 
tofore entered  into  a  contract  with  the  (City  of  New  York)  for 
the  construction  of  (part  of  the  Queens  conduit  which  is  a  portion 
of  the  Caiskill  aqueduct  in  the  Borough  of  Brooklyn,  City  of 
New  York.) 

Second:  That  on  the  (Wth)  day  of  (June,  1915,  Joseph 
Jones)  filed  in  the  office  of  the  (Comptroller)  of  the  (City  of 
New  York,)  a  notice  claiming  a  lien  upon  the  moneys  due  and 
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to  become  due  from  the  {City  of  New  York)  to  the  (River 
Engineering  Company,)  its  successors  or  assigns  by  virtue  of  the 
said  contract  for  the  construction  of  (part  of  the  Queens  conduit) 
at  the  aforementioned  place. 

Third:  That  the  amount  claimed  by  the  lienor  to  be  due  is  the 
sum  of  ($6,578.89)  with  interest. 

WHEKEFOEE,  your  petitioner  desires  to  execute  a  bond,  with 
proper  surety,  to  the  (City  of  New  York)  in  a  sum  not  less  than 
the  amount  claimed  in  the  notice  of  lien,  conditioned  for  the  pay- 
ment of  any  judgment  that  might  be  recovered  in  any  action  to 
enforce  the  said  alleged  lien,  pursuant  to  the  provisions  of  the 
Lien  Law  of  the  State  of  JSTew  York,  and  asks  that  this  Court 
direct  the  amount  in  which  said  bond  shall  be  executed. 

That  no  previous  application  has  been  made  to  any  Court  or 
Judge  for  the  relief  prayed  for  herein. 

Dated,  (June  22nd,  1915.) 

(RIVER  ENGINEERING  COMPANY,) 

By  (  Walter  B.  Sandford,  President. ) 

STATE  OF  NEW  Y0EK,1 

r  SS     ' 

County  of  (New  York,)    f 

(WALTER  B.  SANDFORD,)  being  duly  sworn,  says  that  he 
is  (President)  of  the  (River  Engineering  Company,)  petitioner 
herein;  that  he  knows  the  contents  of  the  within  petition  and  that 
the  same  are  true  to  his  own  knowledge  except  as  to  the  matters 
therein  stated  to  be  alleged  on  information  and  belief,  and  that  as 
to  those  matters  he  believes  it  to  be  true. 

(WALTER  B.  SANDFORD.) 

Sworn  to  before  me,  this    \ 
(2Bd)  day  of  (June,  1915.)  J 

(EDWARD  JOYSTEN,) 

Notary  Public,  (No.  1505) 
[Seal]  (New  York)  County. 
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FORM  No.  507 
Discharge  of  Lien — Against  Public  Improvement  by  Filing  Surety 
Company  Bond  —  Notice  of  Application  for  Order  to  Discharge 
Lien 

SUPREME  COUET  —{New  York)  County. 

In  the  Matter  of  the  Application 

of 
{THE  BIVEB  ENGINEERING 
COMPANY) 
to   have   the   lien    filed   by    {JOSEPH 
JONES  agoAnst  the  moneys  applicable 
to    the    construction    of    part    of    the 
Queens   Conduit,   in   the   Borough   of 
Brooklyn,)  discharged. 


Sir: 

PLEASE  TAKE  lifOTICE  that  an  undertaking,  a  copy  of- 
which  is  hereto  annexed,  will  be  presented  to  the  Justice  of  the 
Supreme  Court  presiding  at  a  Special  Term,  {Part  II)  thereof, 
to  be  held  in  and  for  the  County  of  {New  York)  at  the  County 
Court  House  in  the  {Borough  of  Manhattan,  City  of  New  York,) 
on  the  {12th)  day  of  {July,  1915,)  at  (10':00)  a.  m.,  for  approval, 
and  an  application  made  to  such  Justice  for  an  order  discharging 
the  lien  created  by  notice  tiled  by  you  on  the  {IQth)  day  of  {June, 
1915,)  in  the  office  of  the  {Comptroller)  of  the  {City  of  New 
York)  upon  the  money  due  and  to  become  due  from  the  {City  of 
New  York)  to  {The  River  Engineering  Company,)  its  suc- 
cessors or  assigns,  by  virtue  of  a  contract  for  the  construction  of 
{part  of  the  Queens  conduit  which  is  a  portion  of  the  Catskill 
aqueduct  in  the  Borough  of  Brooklyn,  City  of  New  York,)  pur- 
suant to  the  Lien  Law  of  the  State  of  E'ew  York. 
Dated,  {Neiv  York,  July  9,  1915.) 
Yours,  etc., 

{HALSEY  I.  SMITH,) 

Attorney  for  {The  River  Engineering 
Company,  Contractor,) 
(141  Broadway,) 

{Borough  of  Manhattan,) 
To  {New  York  City.) 

{JOSEPH  JONES,),  Esq., 
Lienor. 
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By  Filing  Surety  Company  Bond 
IF  BOND  EXECUTED  BY  A  SURETY  COMPANY 

The  execution  of  an  undertaking  by  any  fidelity  or  surety  com- 
pany authorized  by  the  laws  of  this  State  to  transact  business  is 
equivalent  to  the  execution  of  an  undertaking  by  two  sureties,  and 
where  a  certificate  of  solvency  has  been  issued  by  the  Superintend- 
ent of  Insurance  under  the  provisions  of  section  one  hundred  and 
eighty-one  of  the  Insurance  Law  and  has  not  been  revoked,  no 
justification  or  notice  thereof  is  necessary,  .and  in  sxich  case  a  copy 
of  the  undertaking  and  notice  of  the  application  for  an  order  to 
discharge  the  lien  must  be  served  upon  the  lienor,  or  his  attorney, 
not  less  than  two  days  before  the  application  for  such  order  is 
made. 

If  the  lienor  cannot  be  found,  or  does  not  appear  by  attorney, 
such  service  may  be  made  by  leaving  a  copy  of  said  undertaking 
and  notice  at  the  lienor's  place  of  residence,  or  if  a  corporation  at 
its  principal  place  of  business  within  the  State  as  stated  in  the 
notice  of  lien,  with  a  person  of  suitable  age  and  discretion  therein, 
or  if  the  house  of  his  abode  or  its  place  of  business  is  not  stated 
in  said  notice  of  lien  and  is  not  known,  then  in  such  manner  as 
the  court  may  direct.  The  premises,  if  any,  described  in  the  notice 
of  lien  as  the  lienor's  residence  or  place  of  business  shall  be  deemed 
to  be  his  said  residence  or  its  place  of  business  for  the  purposes  of 
said  service  at  the  time  thereof,  unless  it  is  shown  afiirmatively 
that  the  person  serving  the  papers  or  directing  the  service  had 
knowledge  to  the  contrary. 

Whether  the  application  for  the  order  discharging  the  lien  upon 
the  approval  of  the  undertaking  is  an  ex  parte  application  or  a 
motion  on  notice,  has  not  yet  been  uniformly  decided.  In  some 
localities  it  is  treated  as  an  ex  parte  application,  while  in  others 
it  is  being  treated  as  a  motion.  It  would  seem  to  be  more  in  keep- 
ing with  the  intent  of  the  statute  to  treat  it  as  an  ex  parte  matter. 


If  bond  with  personal  sureties  is  filed,  five  days'  notice  of  jus- 
tification must  be  given  —  see  p.  1027. 
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FORM  No.  508 

Order  Discharging  Lien  Against  Public  Improvement  Upon  Giving 
Surety  Company  Bond 

At  a  Special  Term,  {Part  II,)  of  the  Supreme  Court,  held 
in  and  for  the  County  of  {New  York,)  in  the  County 
Court  House  in  {the  Borough  of  Manhattan,  City  of 
New  Yorh,)  on  the  (12^^)  day  of  {July,  1915.) 

Present  : 

Hon.  {EDWARD  J.  GAVEGAN,) 

Justice. 

In  the  Matter  of  the  Application 
of 
{THE  RIVER  ENGINEERING  COM- 
PANY) to  have  the  lien  filed  by 
{JOSEPH  JONES  against  the  monies 
appropriated  by  the  City  of  New  York 
for  the  construction  of  pa/rt  of  the 
Queens  Conduit  in  the  Borough  of 
Brooklyn,)  discharged. 


{JOSEPH  JONES,)  having  on  the  {10th)  day  of  {June, 
1915,)  filed  in  the  office  of  the  {Comptroller)  of  the  {City  of 
New  York)  a  notice  of  claim  to  a  lien  for  ($6,578.89)  with 
interest  against  the  moneys  due  or  to  become  due  from  the  {City 
of  New  York)  to  the  {River  Engineering  Company,)  under  a 
contract  for  the  construction  of  {part  of  the  Queens  Conduit  in 
'the  Borough  of  Brooklyn,  City  of  New  York;)  and  this  court 
by  an  order  made  and  entered  on  {June  23,  1915,)  having  fixed 
'the  amount  of  the  undertaking  to  be  given  to  discharge  the  said 
lien  at  the  sum  of  ($7,500;)  and  the  {River  Engineering  Com- 
pany,) having  executed  an  undertaking  in  that  amount  to  the 
'{City  of  New  York,)  conditioned  for  the  payment  of  any  judg- 
ment which  may  be  recovered  in  an  action  to  enforce  the  lien, 
with  the  {World  Indemnity  Company,)  a  surety  company  author- 
ized bv  the  laws  of  this  State  to  transact  business  as  surety ;  and 
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a  copy  of  the  undertaking  witL.  notice  that  the  same  would  be 
submitted  to  this  court  for  approval,  together  with  notice  that  an 
application  would  be  made  to  this  court  at  Special  Term,  (Part 
II)  thereof,  on  the  {12th)  day  of  {July,  1915,)  for  an  order 
discharging  the  above  described  lien,  having  been  personally 
served  upon  the  said  lienor  not  less  than  {two)  days  before  such 
time,  and  no  one  having  appeared  in  opposition  to  such  applica- 
tion, and  the  undertaking  having  been  approved  by  a  Justice  of 
the  Court  and  such  approval  having  been  indorsed  upon  the 
same, 

NOW,  on  motion  of  {Halsey  I.  Smith,)  attorney  for  the  {River 
Engineering  Company,)  the  contractor,  it  is 

OEDEEED,  that  upon  filing  such  undertaking  in  the  office  of 
the  {Comptroller)  of  the  {City  of  New  York,)  the  said  lien  of 
{Joseph  Jones)  acquired  by  the  filing  of  the  notice  of  claim  afore- 
said be  and  the  same  herelby  is  discharged ;  and  it  is  further 

OEDEEED,  that  upon  the  presentation  of  a  certified  copy  of 
this  order  to  the  said  {Comptroller)  of  the  {City  of  New  York,) 
he  shall  mark  the  said  lien  discharged  on  the  docket,  together  with 
a  reference  to  this  order. 

Enter, 

C^.  J.  G.) 
33  J.  S.  0. 
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FORK  No.  509 

Order  Fixing  Amount  of  Undertaking  to  Discharge  lien  Against 

Keal  Property 

At  a  Special  Term,  {Part  II,)  of  the  Supreme  Court, 
held  in  and  for  the  County  of  (New  York,)  at  the 
County  Court  House  in  (the  Borough  of  Matnhattcm,, 
City  of  New  Yorh,)  on  the  {12th)  day  of  {A-pril, 
1916.) 

Peesent  : 

Hon.  {BARTOW  8.  WEEKS,) 

Justice. 


In  the  Matter  of  the  Application 
of 
{WEST  CONSTRUCTION  COM- 
PANY, INC.,)  Owner  and  Contractor, 
for  an  order  discharging  a  certain 
Mechanic's  Lien,  filed  by  {FAY  CON- 
TRACTING COMPANY,)  Lienor, 
against  Real  Property. 


On  reading  and  filing  the  annexed  petition  of  {Marcus  White, 
President)  of  the  above-named  applicant,  {West  Construction 
Company,  Inc.,)  owner  and  contractor, 

NOW,  on  motion  of  {Moore  &  Bascombe,)  attorneys  for  the 
said  applicant,  it  is  hereby 

OEDEEED,  that  the  sum  of  {six  thousmvd  five  hundred 
($6,500) )  doUars  be,  and  the  same  hereby  is,  fixed  as  the  amount 
of  the  undertaking  to  be  executed  and  given  by  such  applicant 
to  discharge  the  lien  filed  herein  by  {Fay  Contracting  Company) 
for  the  sum  of  {five  thousand  se/ven  hundred  amd  eighty-nine  and 
80/100  ($5,789.80))  dollars,  in  the  office  of  the  Clerk  of  the 
County  of  {New  Yorh,)  on  the  {IQth)  day  of  {April,  1916,) 
against  the  {West  Construction  Company,  Inc.,)  owner  and  con- 
tractor, and  against  the  real  property  situated  in  {the  Borough 
of  Manhattan,  City  of  New  York,  on  the  northeast  comer  of 
West  End  Avenue  and  84:th  Street;  and  known  as  No.  900  West 
End  Avenwe;)  and  it  is  further 
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ORDEKED,  that  the  surety  or  sureties  on  said  undertaking 
justify  in  at  least  double  the  suim  named  therein,  and  that  a  copy 
of  said  undertaking,  with  notice  that  the  surety  or  sureties  will 
justify  before  the  Court  or  a  Judge  or  Justice  thereof,  at  a  time 
and  place  therein  mentioned,  be  served  on  said  lienor  or  its 
attorneys  not  less  than  five  days  before  such  time  as  required  by 
the  statutes  in  such  case  made  and  provided. 

Enter, 

(B.  8.  W.,) 

J.  S.  C. 


FORM  No.  510 


Petition  for  Order  Fixing  Amount  of  Undertaking  to  Sischarge  Lien 
Against  Real  Property 

'SUPREME  COURT  —(New  York)  County. 


In  the  Matter  of  the  Application 
of 
(WEST  CONSTRUCTION  COM- 
PANY, Inc.,)  Owner  and  Contractor, 
for  an  order  discharging  a  certain 
Mechanic's  Lien,  filed  by  (FAY  CON- 
TRACTING COMPANY,)  Lienor, 
against  Real  Property. 


The  petition  of  the  (West  Construction  Company,  Inc.,)  a  cor- 
poration duly  organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  New  York,  which  is  the  applicant  herein, 
respectfully  shows:' 

That  the  (West  Construction  Compcmy,  Inc.,)  is  the  owner  in 
fee  simple  of  premises  located  (on  thenortheast  comer  of  84:th 
Street  and  West  End  Avenue,  Borough  of  Manhattan,  City  of 
New  York,  said  property  being  100  feet  on  West  End  Avenue  by 
130  feet  on  West  SUh  Street,  known  as  No.  900  West  End 
'Avenue.) 
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That  on  or  about  the  (10th)  day  of  (April,  3  916,)  the  (Pay 
Contradiyig  Company,)  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  Staite  of  New  York,  filed 
in  the  office  of  the  Clerk  of  the  County  of  (New  York,)  a  certain 
paper  purporting  to  be  a  notice  of  mechanic's  lien  against  the 
above-described  premises  for  the  sum  of  ($5,789.80,)  which  said 
notice  of  lien  mentioned  and  described  the  applicant  as  the  owner 
and  contractor. 

That  the  said  (Fa(t/  Contracting  Compamy)  claimed  that  it  was 
engaged  by  the  said  (West  Construction  Company,  Inc.,)  as  owner 
and  contractor,  to  supply  certain  brick  work  in  and  about  said 
premises. 

That  applicant  herein  desires  to  execute  an  undertaking  with 
sufficient  sureties^  for  such  sum  as  the  Court  may.  direct,  not  less 
than  the  amount  claimed  in  said  notice  of  lien,  conditioned  for 
the  payment  of  any  judgment  which  may  be  rendered  against  the 
property  for  the  enforcement  of  the  lien,  pursuant  to  the  pro- 
Visions  of  the  Lien  Law. 

That  no  previous  application  has  been  made  for  the  order 
prayed  for  herein. 

WHEREFORE,  said  applicant  asks  that  an  order  be  made  by 
the  Court  directing  the  said  applicant  to  execute  sudh  under- 
taking in  such  sum  as  the  Court  may  direct,  and  that  the  said 
lien  may  be  diseharged  of  record. 

(WEST  CONSTRUCTION  COM- 
PANY, Inc.,) 

By  (Marcus  White,) 

(President.) 

(Verification) 
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Notice  of  Justification  of  Sureties 

FORM  No.  511 

Discharge  of  lien — Against  Real  Property  —  Notice  of  Justification 
of  Personal  Sureties  and  of  Application  for  Order  to  Discharge 
Lien 

•SUPREME  COURT  —  {New  York)  County. 

'     In  the  Matter  of  the  Application  of 
{JAMES  WILSON) 

To  have  the  Lien  filed  by  {WALTER 
JONES,)  Upon  Real  Property  of 
{JAMES  WILSON,)  Owner,  Dis- 
charged. 

Sir: 

'  PLEASE  TAKE  NOTICE,  that  an  undertaking,  of  which  the 
annexed  is  a  copy,  executed  by  {John  Doe  and  Richard  Roe,)  as 
'sureties,  pursuant  to  an  order  made  and  entered  herein  on  the 
'(23c?)  day  of  {June,  1916,)  by  Mr.  Justice  {Clarence  J.  Shearn,) 
'fixing  {seven  thousand  five  hundred  ($7,500))  dollars  as  the 
'amount  of  the  bond  to  be  given  by  {James  Wilson)  to  discharge 
the  lien  herein  filed  in  the  office  of  the  Clerk  of  the  County  of 
'{New  York,)  on  the  {10th)  day  of  {Jun^,  1915,)  against  the  real 
'estate  of  said  {James  Wilson.,)  situate  at  (100  West  42d  Street, 
'Borough  of  Manhattan.,  City  of  New  York,)  will  be  presented 
before  the  Justice  of  this  Court  sitting  at  Special  Term,  {Part 
11)  thereof,  at  the  County  Court  House,  {Borough  of  Manhattan, 
'City  of  New  York,)  on  the  {U)  day  of  {July,  1916,)  at  (10:30) 
'A.  M.  of  that  day,  and  the  sureties  upon  said  undertaking  will 
'then  and  there  justify. 

Dated,  {New  York,  June  25,  1916.) 

{THEODORE  ROSE,) 

Attorney  for  {James  Wilson.) 

To 

{WALTER  JONES,)  Esq., 

Lienor. 

Five  days'  notice  of  this  justification  must  be  given  to  the  lienor,  or  hia 
attorney.  If  the  lienor  cannot  be  found,  or  does  not  appear  by  attorney, 
such    service   may  be   made   by   leaving   a   copy   of    said   undertaking   and 
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notice  at  the  lienor's  place  of  residence,  or  if  a  corporation  at  its  prin- 
cipal place  of  business  within  the  state  as  stated  in  the  notice  of  lien,  with 
a  person  of  suitable  age  and  discretion  therein,  or  if  the  house  of  his  abode 
or  its  place  of  business  is  not  stated  in  said  notice  of  lien  and  is  not  known, 
then  in  such  manner  as  the  court  may  direct.  The  premises,  if  any,  described 
in  the  notice  of  lien  as  the  lienor's  residence  or  place  of  business  shall  be 
deemed  to  be  his  said  residence  or  its  place  of  business  for  the  purposes  of 
said  service  at  the  time  thereof,  unless  it  is  shown  aflSrmatively  that  the 
person  serving  the  papers  or  directing  the  service  had  knowledge  to  the 
contrary. 


FORM  No.  512 
Order  Discharging  Lien  Against  Real  Property 

At  a  Special  Term  of  the  Supreme  Court,  {Part  II) 
thereof,  held  in  and  for  the  County  of  {New  York,) 
at  the  County  Court  House  {in  the  Borough  of  Maru- 
hodtan.  City  of  New  York,)  on  the  {IZth)  day  of 
{July,  1916.) 
Present  : 

Hon.   {BARTOW  8.  WEEKS), 

Justice. 


In  the  Matter  of  the  Application 
of 
{WEST  CONSTRUCTION  COM- 
PANY, INC.),  Owner  and  Contractor, 
for  an  order  discharging  a  certain 
Mechanic's  Lien  against  Eeal  Prop- 
erty, filed  by  {FAY  CONTRACTING 
COMPANY),  Lienor. 


The  {Fay  Contracting  Company)  having  on  the  (lOiA)  day  of 
{April,  1916,)  filed  a  notice  of  claim  to  a  lien  for  ($6,,578.89)  with 
interest  against  the  {West  Construction  Company)  as  owner  and 
contractor  and  against  the  premises  situated  at  {the  north-east 
comer  of  84:th  street  and  West  End  avenue  in  the  Borough  of 
Manhattan,  City  of  New  Yorh,  heing  100  feet  on  West  End 
avenue  and  130  feet  on  West  S4:th  street  and  known  as  900  West 
End  avenue,)  and  indexed  in  the  Lien  Book  in  the  office  of  the 
Clerk  of  the  County  of  {New  York;) 
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And  this  court  by  an  order  made  and  entered  on  {June  23, 
1916),  having  fixed  the  amount  of  the  undertaking  directed  to  be 
given  to  discharge  the  said  lien  at  the  sum  of  ($7,500)  and  the 
said  {West  Construction  Company)  having  executed  an  under- 
taking in  that  amount  with  two  sureties  to  the  {Fay  Contracting 
Company)  conditioned  for  the  payment  of  any  judgment  against 
said  property  which  may  be  recovered  in  an  action  for  the  enforce- 
ment of  the  lien,  and  a  copy  of  said  undertaking  with  notice  that 
the  same  would  be  submitted  to  this  court  at  a  Special  Term, 
{Part  II)  thereof,  on  the  {12th)  day  of  {July,  1916,)  for  ap- 
proval, and  that  the  sureties  therein  named  would  then  and  there 
justify,  having  been  personally  served  upon  the  said  lienors  not 
less  than  five  days  before  such  time,  and  no  one  appearing  in 
opposition  to  such  application,  and  the  undertaking  having  been 
approved  by  a  justice  of  the  court, 

NOW,  on  motion  of  {Moore  &  Bascombe,)  attorneys  for  said 
{West  Construction  Company,)  it  is 

ORDERED,  that  upon  filing  such  undertaking  in  the  ofiice  of 
the  Clerk  of  the  County  of  {New  Yoric,)  the  lien  acquired  by  the 
filing  of  said  notice  of  claim  to  a  lien  in  the  office  of  the  Clerk  of 
the  County  of  {New  Yorh)  on  the  {10th)  day  of  {April,  1916),  at 
(9:45  A.  M.,)  against  {West  Construction  Comvpany,)  as  Owner 
and  Contractor,  by  the  said  {Fay  Contracting  Company,)  in  the 
sum  of  ($6,578.89),  is  discharged,  and  that  the  Clerk  of  the 
County  of  {New  York,)  be  and  he  hereby  is  directed  to  cancel  and 
discharge  the  same  of  record  and  to  enter  upon  the  lien  docket  and 
upon  all  indices  an  appropriate  entry  thereof  with  reference  to 
this  order  and  the  date  of  entry  thereof. 

Enter, 

{B.  8.  W.) 

J.  S.  C. 


PART  VI 


COMMON  FORMS  OF  INSTRUMENTS 


ACKNOWLEDGMENTS 


In  most  of  the  States  the  seal  of  the  official  taking  the  acknowl- 
edgment is  not  required  to  be  affixed  to  the  instrument.  When 
acknowledgments  are  taken  outside  of  New  York  State  for  use 
in  this  State,  a  County  Clerk's  certificate  of  the  authority  of  the 
notary  should  be  attached. 


FORM  No.  513 
By  Individual 


STATE  OF  NEW  Y0KK,1 

County  of  (New  York),  J 

On  this  (second)  day  of  (January,  1916),  before  me  came 
(John  Jones) ,  to  me  known  to  be  the  person  described  in,  and  who 
executed  the  foregoing  instrument,  and  acknowledged  that  he 
executed  the  same. 

(JOHN  DOE,) 

Notary  Public, 
(New  York)  County,  No.  (2). 


FORM  No.  514 
By  Individual  Not  Known  to  Officer 
STATE  O'F  NEW  YOEK,] 


ss.: 


County  of  (New  York),  j 

On  this  (second)  day  of  (January,  1916,)  before  me  came  the 
above-named  (John  Jones),  proven  to  me  satisfactorily  to  be  the 

[1030] 


Acknowledgment  1031 


By  Several  Individuals 


individual  described  in,  and  who  executed  tlie  foregoing  instru- 
ment, by  the  oath  of  {Richard  Roe),  to  me  personally  known,  who 
being  by  me  duly  sworn  did  depose  and  say,  that  he  resided  in 
the  City  {amd  County  of  New  York) ;  that  he  was  acquanited  with 
the  said  {John  Jones) ,  and  that  he  knew  him  to  be  the  same  person 
described  in,  and  who  executed  the  foregoing  instrument,  and 
thereupon  the  said  {John  Jones)  acknowledged  that  he  executed 
the  same. 

{JOHN  DOE,) 

Notary  Public, 
{New  York)  County,  No.  (2). 


FORM  No.  515 
By  Two  Individuals 


STATE  OF  NEW  YORK,] 

County  of  {New  York),  J 

On  this  {second)  day  of  {January,  1916,)  before  me  came 
{John  Jones)  and  {Richard  Roe),  to  me  known  to  be  the  indi- 
viduals described  in  and  who  executed  the  foregoing  instrument, 
and  they  acknowledged  that  they  executed  the  same. 

{JOHN  DOE,) 

Notary  Public, 
{New  York)  County,  No.  (2). 


FORM  No.  516 
By  One  of  Several  Individuals 

STATE  OF  NEW  YOEK,)^^  . 

County  of  {New  York),  J 

On  this  {second)  day  of  {January,  1916,)  before  me  came 
{John  Jones),  to  me  known  to  be  one  of  the  individuals  described 
in  and  who  executed  the  foregoing  instrument,  and  acknowledged 
that  he  executed  the  same. 

{JOHN  DOE,) 

Notary  Public, 
{New  York)  County,  No.  (2). 


1032  Acknowledgment 


By  Attorney  in  Fact 


FORM  No.  517 
By  Two  Individuals,  One  Known  and  One  Not  Known  to  the  Officer 
STATE  OF  NEW  YORK,] 

>SS   ' 

County  of  (New  Yorh),  J 

On  this  (second)  day  of  (January,  1916,)  before  me  came 
(John  Jones) ,  to  me  known  to  be  one  of  the  individuals  described 
in  and  who  executed  the  foregoing  instrument,  and  also  before  me 
came  (Richa/rd  Roe),  satisfactorily  proven  to  me  to  be  the  other 
individual  described  in  and  who  executed  the  same,  by  the  oath 
of  (William  Rich),  to  me  personally  known,  who  being  by  me 
duly  sworn  said  that  he  resided  in  (the  City  and  County  of  New 
York),  and  that  he  knew  the  said  (Richa/rd  Roe)  to.be  one  of  the 
individuals  described  in  and  who  executed  the  said  instrument. 
Thereupon  the  said  (John  Jones)  and  (Richard  Roe)  Severally 
acknowledged  that  they  executed  the  same. 

(JOHN  DOE,) 

Il^otary  Public, 
(New  Yorh)  County,  No.  (2). 


FORM  No.  518 
Of  Deed  —  By  Attorney  in  Fact 
STATE  OF  NEW  YORK,] 

>SS    ' 

County  of  (New  York,)    j 

On  this  (second)  day  of  (January,  1916,)  before  me  came 
(John  Jones,)  to  me  known  to  be  the  individual  described  in  and 
appointed  attorney  in  fact  by  a  certain  power  of  attorney  executed 
by  (Richard  Roe)  bearing  date  the  (2d)  day  of  (January,  1916,) 
and  recorded  in  the  office  of  (the  Register)  [or  Clerk]  of  the 
County  of  (New  York)  on  the  (2d)  day  of  (January,  1916,) 
and  acknowledged  that  he  executed  the  foregoing  instrument  as 
the  act  of  said  (Richard  Roe.) 

(JOHN  DOE,) 
Notary  Public, 

(New  York)  County,  No.  (2.) 


Acknowledgment  1033 


By  Subscribing  Witness 


FORM  No.  519 
By  Subscribing  Witness 

STATE  OF  NEW  YOKE,] 

County  of  {New  Yorh,)    j 

On  this  {second)  day  of  {January,  1916,)  before  me  came 
{J ohm,  Jones) ,  the  subscribing  witness  to  the  foregoing  instrument, 
with  whom  I  am  personally  acquainted,  who,  being  by  me  duly 
sworn,  did  depose  and  say,  that  he  resided,  at  the  time  of  the 
execution  of  said  instrument,  ana  still  resides  in  {the  Borough  of^ 
Manhattan,  New  York  City;)  that  he  is  and  then  was  acquainted 
with  {Richard  Roe)  and  knew  {him)  to  be  the  individual 
described  in,  and  who  executed  the  foregoing  instrument ;  and  that 
he,  said  subscribing  witness,  was  present  and  saw  him  execute 
the  same;  and  that  he,  said  witness,  at  the  same  time  subscribed 
his  name  as  witness  thereto. 

{JOHN  DOE,) 
Notary  Public, 

{New  Yorh)  County,  No.  (2.) 


FORM  No.  520 
By  a  Corporation 


STATE  OF  NEW  YOEK,] 

>■  SS    ' 

County  of  {New  York,)    J 

On  this  {second)  day  of  {Janua/ry,)  in  the  year  (1916,)  before 
me  came  {John  Jones,)  to  me  known,  who,  being  by  me  duly 
sworn,  did  depose  and  say  that  he  resides  in  {the  Borough  of  Man- 
hattan, City  of  New  York;)  that  he  is  the  {president)  of  the 
{John  Jones  Manufacturing  Company,)  the  corporation  described 
in  and  which  executed  the  above  instrument ;  that  he  knows  the 
seal  of  said  corporation ;  that  the  seal  affixed  to  said  instrument  is 
such  corporate  seal ;  that  it  was  so  affixed  by  order  of  the  board  of 
directors  of  said  corporation,  and  that  he  signed  his  name  thereto 
by  like  order. 

{JOHN  DOE,) 
Notary  Public, 

{New  York)  County,  No.  (2.) 


1034  Acknowledgment 


By  Husband  and  Wife 


FORM  No.  521 
By  a  Corporation  —  Another  Form 

STATE  OF  NEW  Y0EK,1 

County  of  (New  York,)    J 

On  this  (22i)  day  of  (December,  1916,)  before  me  person- 
ally appeared  (Frank  C.  Willis,)  with  whom  I  am  personally 
acquainted,  who,  being  by  me  duly  sworn,  said :  That  he  resides 
in  the  (Borough  of  Chatham,  N.  J.;)  that  he  is  (Resident  Vice- 
President)  of  the  (Square  Indemnity  Company,)  the  corporation 
described  in  and  which  executed  the  foregoing  instrument;  that 
he  knows  the  corporate  seal  of  the  said  company;  that  the  seal 
affixed  to  said  instrument  is  such  corporate  seal;  that  it  was  so 
affixed  by  order  of  the  board  of  directors  of  said  company;  and 
that  he  signed  his  name  thereto  as  (Resident  Vice-President)  by 
like  authority ;  and  the  said  (Frank  C.  WUlis)  further  says  that 
he  is  acquainted  with  (William  R.  King)  and  knows  him  to  be 
the  (Resident  Assistant  Secretary)  of  said  company;  that  the 
signature  of  the  said  (William  R.  King)  subscribed  to  said  instru- 
ment, is  in  the  genuine  handwriting  of  said  (William  R.  King) 
and  was  thereto  subscribed  by  like  order  of  said  board  of  directors 
and  in  the  presence  of  him,  the  said  (Frank  C.  Willis.) 

[seal]  (MARTIN  R.  POWERS,) 

Notary  Public, 

(New  York)  County. 


FORM  No.  522 

By  Husband  and  Wife  Known  to  the  Officer 

STATE  OF  NEW  YOEK,!   ^  .  • 
County  of  (New  York,)    j^^" 

On  this  (11th)  day  of  (July,  1916,)  before  me  came  (George 
Boyd)  and  (Jane  Boyd,)  his  wife,  severally  known  to  me  to  be 
the  persons  described  in,  and  who  executed  the  foregoing  instru- 
ment, and  acknowledged  that  they  executed  the  same. 
(FRANK  JOHNSON,) 
Notary  Public, 

(New  York)  County  (No.  276.) 


Acknowledgment  1035 


Firm  by  One  Partner 


FOKM  No.  523 
By  Firm  by  One  Partner 

STATE  OF  NEW  Y0RK,1 

>ss  ' 
County  of  (New  York,)    J 

On  this  (llth)  day  of  (July,  1916,)  before  me  came  (Harry 
Smith,)  to  me  known  to  be  a  member  of  the  firm  of  (Smith,  Par- 
son &  Company)  and  the  person  described  in  and  who  executed 
the  foregoing  instrument  in  the  firm  name  of  (Smith,  Parson  & 
Company,)  and  acknowledged  that  he  executed  the  same  as  the 
act  and  deed  of  said  firm  of  (Smith,  Parson  &  Company.) 
(FRANK  JOHNSON,) 

Notary  Public, 

(New  York)  County  (No.  276.) 


FORM  No.  524 
By  a  Trustee 


STATE  OF  NEW  Y0EK,1 

_         >  SS   ' 

County  of  (New  York,)    J 

On  this  (llth)  day  of  (July,  1916,)  before  me  came  (Edward 
Cole,)  to  me  known  to  be  the  trustee  of  the  trusts  created  by  the 
last  will  and  testament  of  (James  Daly,  deceased,)  of  (the  Town 
of  Knox,  Suffolk  County,  New  York,)  and  the  person  described 
in  and  who  executed  the  foregoing  instrument  and  acknowledged 
that  he  executed  the  same  as  such  trustee. 

(FRANK  JOHNSON,) 
Notary  Public, 

(New  York)  County  (No.  276.) 


1036  Acknowledgment 


By  Executor 


FOBM  No.  525 
By  an  Executor 

STATE  OF  ISTEW  YOKK,] 

>ss  ' 
County  of  (New  York,)    J 

On  this  (11th)  day  of  (July,  1916,)  before  me  came  (Edward 
Cole,)  to  me  known  to  be  the  executor  of  the  last  will  and  testa- 
ment of  (James  Daly,)  late  of  the  (City  and  County  of  Neiv 
York)  and  the  person  described  in  and  who  executed  the  foregoing 
instrument  and  acknowledged  that  he  executed  the  same  as  such 
executor. 

(PRANK  JOHNSON,) 
iN'otary  Public, 

(New  York)  County  (No.  276.) 


FORM  No.  5)26 
By  an  Administrator 
STATE  OF  ISTEW  YOEK,] 

i-SS   ' 

County  of  (New  York,)    J 

On  this  (11th)  day  of  (July,  1916,)  before  me  came  (Edward 
Cole,)  to  me  known  to  be  the  administrator  of  the  goods,  chattels, 
and  credits  of  (James  Barnes,)  late  of  (the  City  of  Albany,) 
deceased,  and  the  person  described  in  and  who  executed  the  fore- 
going instrviment  and  acknowledged  that  he  executed  the  same  as 
such  administrator. 

(FRANK  JOHNSON,) 
Notary  Public, 

(New  York)  County  (No.  276.) 


Acknowledgment  1037 


Husband  and  Wife  —  New  Jersey 


FORM  No.  827 

Husband  and  Wife  —  New  Jersey 

STATE  OF  NEW  JERSEY,] 
County  of  (Essex,)  f 

BE  IT  REMEMBERED,  that  on  this  {twenty-seventh)  day 
of  (September,)  in  the  year  of  our  Lord,  one  thousand  nine  hun- 
dred and  (sixteen)  before  me,  (here  insert  name  and  tvtle  of 
officer)  personally  appeared  (Andrew  Austin,)  and  (Mary 
Austin,)  his  wife,  who,  I  am  satisfied  (are)  the  grantors  men- 
tioned in  the  within  Indenture,  and  to  whom  I  first  made  known 
the  contents  thereof,  and  they  thereupon  (severally  duly)  acknowl- 
edged that  (they)  signed,  sealed  and  delivered  the  same  as  (their) 
voluntary  act  and  deed,  for  the  uses  and  purposes  therein 
expressed. 

And  the  said  (Mary  Austin,  wife  of  the  said  Andrew  Austin,) 
being  by  me  privately  examined,  separate  and  apart  from  (her) 
husband,  acknowledged  that  (she)  signed,  sealed  and  delivered 
the  same  as  (her)  voluntary  act  and  deed,  feebly,  without  any 
fear,  threats  or  compulsion  of  (her)  said  husband,  (Andrew 
Austin. ) 

[seal]  (JOHN  KANE,) 

Commissioner  for  the  State  of  New  Jersey. 


FORM  No.  528 

Before  Consular  OfB.oer 

UNITED  STATES  CONSULATE  ] 

GENERAL,  I  ss.: 

(City  of  Paris,  Republic  of  France,)  J 

I  (John  Brown,)  (De-pwty)  Consul- (General)  of  the  United 
States  of  America  (at  Paris,  Republic  of  France,)  duly  commis- 
sioned, and  qualified,  do  certify  that  on  this  (lUh)  day  of  (April, 
1916,)  before  me  personally  appeared  in  said  (Paris,  France, 
William  Smith,)  to  me  known,  and  known  to  me  to  be  the  the 
individual  described  in,  whose  name  is  subscribed  to,  and  who 
executed  the  foregoing  instrument,  and  being  by  me  informed  of 


1038  Acknowledgment 


Before  Foreign  Commissioner 


the  contents  of  said  instrument  {he)  duly  acknowledged  to  me  that 
(he)  executed  the  same  freely,'  and  voluntarily  for  the  uses,  and 
purposes  therein  mentioned. 

m  WITNESS  WHEEEOF,  I  have  hereunto  set  my  hand 
and  Official  Seal  the  day,  and  year  last  above  written. 

(JOHN  BRO  WN,) 
(Deputy)  Consul  (General)  of  the  United 
States  of  America  at   (Paris,  France.) 


FORM  No.  529 
Before  Foreign  Commissioner 

(REPUBLIC  OF  FRANCE,))^ 
(City  of  Paris,)  f 

BE  IT  KEMEMBEEED,  that  on  this  (10^^)  day  of  (Septem- 
ber, 1916,)  at  the  (City  of  Paris)  aforesaid  before  me  (Henry 
Smith,)  Commissioner  for  the  State  of  (New  YorJc,)  residing  in 
said  (City)  personally  came  (George  Brown,)  to  me  known  to  be 
the  individual  described  in  and,  who  executed  the  within  instru- 
ment, and  acknowledged  to  me  that  he  executed  the  same. 

IN  WITNESS  WHEEEOF,  I  have  hereunto  set  my  hand, 
and  affixed  my  Official  Seal  the  day,  and  year  last  above  written. 

(HENRY  SMITH,) 

Commissioner  for  the  State  of  New  York. 


FORM  No.  530 
Affidavit  of  Title 


STATE  OF  NEW  YOEK, 

''SS. 


.)}' 


(City  and)  County  of  (New  York, 

'  (OLIVER  WENDELL,)  being  duly  sworn,  says,  that  he 
'resides  at  (No.  50  Momingside  Avenue  in  the  Borough  of  Man- 
hattan, City  of  New  York,)  and  is  by  occupation  (a  physician;) 
'that  he  is  a  citizen  of  the  United  States,  twenty-one  years  of  age 
'and  upwardsi;  and  that  he  is  now  in  possession,  and  the  owner 


Affidavit  of  Title  1039 


Form 


in  fee  simple,  of  the  premises  knoAvn  as  (No.  524  West  72d  Street 
in  the  Borough  of  Manhattan,)  m  (said  city,)  this  day  to  be 
(conveyed)  by  him  to  (Charles  Dudley.) 

Deponent  further  says  that  the  said  premises  have  been  held 
■by  him  for  upwards  of  (ten)  years  last  past,  and  that  his  posses- 
sion thereof  has  been  peacea'ble  and  undisturbed,  and  that  the 
'title  thereto  has  never  been  disputed,  questioned  or  rejected,  to 
his.knowledge,  nor  does  deponent  know  of  any  facts  by  reason  of 
which  said  possession  or  title  might  he  disturbed,  or  questioned, 
'or  by  reason  of  which  any  claim  to  said  premises,  or  any  part 
'thereof,  or  any  interest  therein  adverse  to  him,  might  arise,  or  be 
set  up  adverse  to  this  deponent;  and  that  he  is  informed  and 
believes  that  his  grantors  held  the  said  premises  for  more  than 
twenty  years  prior  to  the  transfer  to  him ;  and  that  no  person  has 
any  contract  for  the  purchase  of,  or  claim  to  or  against  said 
premises,  except  as  hereinafter  stated ;  and  that  the  same  are  now 
free  and  clear  of  all  taxes,  incumbrances  or  liens  by  mortgage, 
decree,  judgment  or  by  statute,  or  by  virtue  of  any  proceedings 
by  or  against  him  in  any  court  or  before  any  officer  of  any  State 
or  of  the  United  States,  or  filed  in  the  office  of  the  clerk  of  any 
county  or  court  in  this  State,  or  in  any  State  or  the  United  States 
and  of  all  other  liens  of  every  nature  and  description,  save  and 
except    (a  mortgage  given  to  secure  the  sum  of  ten  thousand 
dollars  to  Richard  Harding,  which  mortgage  is  recorded  in  the 
office  of  the  Register  of  the  County  of  New  York  on  the  2d  day 
of  July,  1914,  in  Liber  52  of  Mortgages,  Section  12  ai  page  332, 
and  indexed  under  block  No.  3256  on  the  land  map  of  the  City  of 
New  York,)  or  have  any  proceedings  in  bankruptcy  ever  been 
instituted  by  or  against  the  deponent  in  any  court  or  before  any 
officer  of  any  State,  or  of  the  United  States,  or  has  deponent  at 
:any  time  made  an  assignment  for  the  benefit  of  creditors. 

*  Deponent  further  says  that  he  is  married  to  (Isabel  Mori- 
son,  who  is  the  only  person  to  whom  he  has  ever  been  married, 
who  is  over  the  age  of  twenty-one  years  and  competent  to  convey 
or  mortgage  real  estate,)  and  who  is  the  same  person  who  exe- 
cuted, with  deponent,  the  deed  to  the  said  premises ;  and  that  there 
are  no  judgments,  or  decrees,  or  attachments,  or  orders  of  any 
court  or  officer  for  the  payment  of  money  against  him,  or  to  which 

*  In  case  deponent  is  a  single  man,  a  widower,  or  if  he  has  been  divorced  for 
his  fault  or  not,  such  facts  should  be  substituted. 


1040  Affidavit  of  Title 

I'orm 

he  is  a  party,  unsatisfied  or  not  canceled  of  record  in  any  of  tlie 
courts,  or  before  any  officer  of  the  United  States,  or  this  State,  or 
any  suit  or  proceedings  pending  anywhere  affecting  said  premises, 
,to  his  knowledge,  information  or  belief,  and  that  any  judgments 
found  of  record  against  any  person  under  the  name  (Oliver 
WetyJell)  are  not  against  deponent. 

Deponent  makes  this  affidavit  to  induce  (Charles  Dudley,) 
above  named,  to  accept  a  (deed  to  the)  said  premises,  and  pay 
the  consideration  therefor,  knowing  that  the  said  (Charles 
Dudley)  relies  upon  the  truth  of  tiie  statements  herein  contained. 

(OLIVER  WENDELL.) 
Sworn  to  before  me,  this 
(19th)  day  of  (March,  1916.) 


} 


(GEORGE  GORDON,) 
Notary  Public, 

(New  York)  County. 


AGREEMENTS 


In  signing  contracts  or  other  instruments,  the  name  of  the 
principal  should  always  appear  first,  and  then  the  word  "  by  " 
"before  the  name  of  the  agent,  and  then  "  as  his  agent,"  e.  g. : 

John  Jones, 

By  William,  Smith,  as  his  agent. 

In  tihe  case  of  a  negotiable  instrument  or  a  sealed  document,  it 
is  vital  who  has  signed,  and  the  exact  form  of  the  signature,  since 
in  these  cases  as  a  rule  only  the  person  appearing  or  signing  the 
document  as  a  party  can  sue  or  be  sued  thereon.  (118  App.  Dvo. 
208,  a,fd  192  N.  Y.  221,  64  N.  Y.  357,  203  N.  Y.  265.) 

If  it  is  not  a  sealed  document  or  negotiable  instrument,  this  is 
not  so  important,  since  a  party  who  is  not  named  may  sue  or  be 
sued  thereon  as  an  undisclosed  principal.  If  the  agent  has  signed 
as  a  party  he  is  liable,  and  no  evidence  can  be  offered  to  show 
that  the  agent  was  acting  as  such,  althou^  evidence  can  be  offered 
'for  the  purpose  of  permitting  the  principal  to  sue,  or  a  third 
party  to  sue  the  principal.     (211  N.  Y.  68.) 


FORM  No.  531 

Corporation  "  In  Testimonium "  Clause 

IN  WITNESS  WHEREOF,  the  (American  Boat)  Company, 
the  party  of  the  first  part,  has  caus^ed  its  corporate  seal  to  be 
hereto  affixed  nnd  these  presents  to  be  signed  by  its  (president) 
and  (secretary,)  and  the  (H.  J.  Hart)  Company,  the  party  of 
'the  second  part,  has  caused  its  corporate  seal  to  be  hereto  affixed 
and  these  presents  to  be  signed  by  its  (vice-president)  and  (secre- 
tary) on  the  day  and  year  first  above  written. 

(AMERICAN  BOAT  COMPANY,) 

By 

(JAMES  WILSON,) 

(President.) 

[1041] 
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Signed,  Sealed,  and  Delivered 
in  the  presence  of 

{FREDERICK  STONE.) 
Attest : 

(WILSON  BROWN,) 

Secretary. 

(//.  /.  HART  COMPANY,) 

By 

(EMILE  BOOS,) 

(  Vice-President, ) 
Signed,  Sealed,  and  Delivered 

in  the  presence  of 
Attest : 

(GEORGE  ATWOOD,) 

Secretary. 


FORM  No.  532 
Short  Form 


IN  WITNESS  WHEKEOF,  the  party  of  the  (first)  part  has 
caused  its  corporate  seal  to  be  hereunto  affixed  and  these  presents 
to  be  signed  by  its  duly  authorized  officers  the  day  and  year  first 
above  written. 


FORM  No.  533 

Retainer  on  Contingent  Basis 

(New  York,  Mcuy  21,  1916.) 
Mr.  (James  J.  Maxwell, 

32  LiheHy  Street, 

New  YorJc  City.) 
Dear  Sir: 

I  hereby  retain  you  as  my  attorney  to  prosecute  a  claim  which 
I  have  against  (the  Public  Utilities  Corporation  of  New  YorJc  for 
damages  for  injv/ries  sustcdined  by  me  on  the  28th  day  of  March, 
1915,  at  4:2d  Street  and  Broadway,  in  the  City  of  New  York, 
through  the  negligence  of  'said  corporation,  its  agents,  servants  and 
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emuphyees,)  and  to  represent  me  in  any  action  brought  for  that 
purpose;  and  I  agree  to  pay  you  {twenty- five)  per  cent.  (25%) 
of  any  recovery  obtained  either  as  the  result  of  an  action,  through 
compromise  or  otherwise. 

I  agree  also  not  to  compromise  said  claim  nor  to  accept  any 
sum  in  settlement  thereof  without  first  notifying  you  of  any  settle- 
ment agreed  upon  and  the  time  when  and  place  where  same  is  to 
be  completed. 

Yours  truly, 

(FRANK  BURDEN.) 

The  client,  for  reasons  of  his  own,  may  discharge  an  attorney 
arbitrarily  and  with  liability  only  for  the  legal  service  theretofore 
rendered.  (Martin  v.  Camp,  221 N.  Y.  — .)  An  agreement  not  to 
compromise  without  consent  of  attorney  is  void  as  against  public 
policy.      (160  App.  Div.  421,  214  N.  Y.  255.) 


FORM  No.  534 
Agreement  of  Service  and  Hiring* 

Agreement  made  this  (second)  day  of  (January,)  one  thousand 
nine  hundred  and  sixteen,  between  (The  China  Company,  a  corpo- 
ration organized  under  the  laws  of  the  State  of  New  Jersey,  and 
having  its  principal  office  at  95  Pearl  Street,  in  the  Borough  of 
Manhattan,  City  of  New  YorTc,)  hereinafter  called  (the  Com- 
pany,) and  (Frank  Peters)  of  (Orange,  New  J ersey,)  hereinafter 
styled  (the  salesman;)  witnesseth: 

1.  The  said  (salesman)  has  agreed  and  and  hereby  does  agree  to 
enter  into  the  service  of  (tlie  Company)  as  a  (traveling  salesman) 
for  a  period  of  (two  years)  beginning  on  the  (first)  day  of 
(Fehrwcury,  1916.) 

2.  The  said  (salesman)  a'grees  to  devote  the  whole  of  his  time, 
attention  and  energies  to  the  performance  of  his  duties  as  such 
(salesman,)  subject  to  the  general  control  of  (the  Company,)  and 
to  serve  (the  Company)  diligently  and  according  to  the  best  of  his 
ability  in  aU  respects,  and  further  agrees  not  to  represent  or  to  be 

*  As  to  measure  of  damages  on  breach  by  employer,  see  Denniston  v.  Fin- 
negan,  160  'N.  Y.  Siopp-  5. 
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in  any  way  connected  either  directly  or  indirectly  with  any  other 
business  during  said  period.  And  said  (salesman)  further  agrees 
(to  keep  proper  hooks  of  account,  and  to  make  complete  and  cor- 
rect entries  of  the  price  amd  amovsnt  of  all  goods  sold  by  him,  and 
from  time  to  time  ais  directed  hy  the  Company  to  submit  at  its 
New  York  office  such  accounts  and  reports  of  all  sales,  transactions 
and  dealing's  had,  of,  in  and  in  relation  to  the  business  of  the 
Company.) 

3.  (The  Company)  agrees  to  pay  the  said  (salesman)  a  salary 
of  (sixty)  (60)  dollars  per  (week)  payable  (weekly)  from  the 
commencement  of  the  said  service  (amd  a  commission  of  two  and 
one-half  per  centum  (2%'%)  upon  all  sales  made  by  said  salesman 
for  the  Company  or  secured  by  the  Company  through  his  efforts 
during  the  said  period  over  and  aibove  the  sum  of  seventy-five 
thousand  ($75,000)  dollars  per  annum.  Said  commissions  to  be 
adjusted  semironnuMly  on  the  last  days  of  January  and  June  of 
eaph  year  and  to  be  payable  within  ten  days  thereafter  and  to  be 
based  only  upon  sales  actually  completed  and  paid  for  on  the  date 
of  each  adjustment.) 

4.  (The  Company)  agrees  to  pay  to  said  (salesman)  weekly 
in  addition  to  his  salary,  all  reasonable  traveling  expenses  and 
hotel  bills  incurred  by  him  in  connection  with  the  business  of 
(the  Coinpany.) 

IIST  WITNESS  WHEREOF  the  parties  hereto  have  hereunto 
set  their  hands  and  seals  the  day  and  year  first  aibove  written. 
(THE  CHINA  COMPANY,) 

By 
.SEAL.)  (JAMES  L.  FOSTER,)  Pres. 

(FRANK  PETERS.)     (seal.) 

(  Acknowledgments  ) 

FOKM  No.  535 

Party- Wall  Agreement 

WHEEEAS,  (Charles  Brown)  and  (Thomas  Simpson,  both) 
of  (the  Borough  of  Manhaittan,  in  the  City  of  New  York,)  are  the 
owners  respectively  of  two  adjoining  parcels  of  land  situate  (on 
the  east  side  of  West  End  Avenue,  in  the  Borough  of  Manhattan, 
City  of  New  York,)  the  line  dividing  said  parcels  being  (60  feet 
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north  of  and  parallel  to  the  center  Ime  of  West  92d  Street,)  and 
running  {ai  right  angles  to  the  street  line  of  West  End  Avenue,) 
and  the  said  (Charles  Brown)  being  the  o>wner  of  the  parcel 
^(south)  of  said  line  and  said  (Thomas  Simpson,)  the  owner  of 
the  parcel  (north)  of  said  line;  and 

WHEREAS,  the  said  parties  are  desirous  of  providing  for  the 
erection  of  a  party  wall  on  said  line,  now,  therefore,  this  agree- 
ment, made  the  (first)  day  of  (May,  1915,)  by  and  between  said 
(Charles  Brown,)  party  of  the  first  part,  and  said  (Thomas  Simp- 
son,) party  of  the  second  part,  witnesseth : 

1.  Whichever  of  the  parties  hereto  shall  first  erect  a  building 
adjoining  said  line  shall  erect  a  wall  thereon,  of  such  length  as 
such  party  shall  see  fit,  which  wall  shall  be  constructed  of  good 
materials  and  workmanship,  and  shall  conform  to  the  require- 
ments of  the  building  laws  (amd  regulations  of  the  Building 
Department  of  the  City  of  New  York;)  but  no  more  tban  six 
inches  in  thickness  of  said  wall  with  its  proportion  of  necessary 
foundation  shall  be  placed  on  the  land  of  the  other  party  without 
the  consent  of  such  party. 

2.  Said  wall  shall,  wHen  so  built,  be  and  remain  a  party  wall. 

3.  Whenever  the  owner  of  the  other  parcel  shall  use  said  wall 
or  any  part  thereof  be  shall  pay  to  the  person  who  sball  at  that 
time  own  the  parcel  first  built  upon,  such  proportion  of  the  then 
value  of  the  said  wall,  including  necessary  piling,  foundation  or 
other  substructure  and  coping,  as  the  portion  of  the  said  wall  used 
by  said  party  shall  bear  to  the  entire  structure  of  such  wall. 

4.  Either  of  the  parties  hereto  may  add  to  said  party  wall  in 
length,  thickness,  height  or  depth  and  may  repair,  or  in  case  of 
destruction,  rebuild  same  and  any  addition  thereto. 

The  party  making  repairs  to  or  rebuilding  said  wall  or  any 
addition  thereto  shall  make  said  repairs  or  reconstruct  said  wall 
in  such,  a  way  as  to  leave  the  other  party  as  nearly  as  may  be  m 
the  same  condition  with  respect  to  said  wall  a^  before,  and  shall 
use  good  materials  and  workmanship,  and  shall  do  all  work  con- 
nected with  said  repairs  or  rebuilding  from  his  own  side  of  the 
dividing  line  in  case  the  other  parcel  is  built  upon,  and  shall  con- 
form same  to  the  requirements  of  the  building  laws  (and  regula- 
tions of  the  DepaHment  of  Buildings  of  the  City  of  New  York.) 
On&-half  of  any  repairs  so  made,  shall  be  paid  to  the  party  makmg 
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the  same  by  the  owner  of  the  other  parcel,  if  said  party  wall  or 
any  part  thereof  has  been  used  as  hereinbefore  provided  by  such 
owner,  on  demand;  and  one-half  of  the  value  of  any  such  rebuilt 
wall  or  of  any  addition  made  as  aforesaid  shall  be  paid  for  by  the. 
owner  of  the  other  parcel  when  used,  upon  the  same  terms  as  here- 
inbefore provided  for  the  original  waU,  any  addition  made  to  said 
wall  in  length  shall  be  uniform  in  thickness  with  the  original  wall, 
but  no  addition  to  the  thickness  of  said  wall  shall  be  made  by 
either  of  the  parties  hereto  upon  the  land  of  the  other  unless  such 
land  is  vacant,  and  in  no  event  so  as  to  cause  more  than  six 
inches  of  said  wall,  inclusive  of  said  addition,  with  the  proportion 
of  necessary  foundation  to  be  upon  the  land  of  the  other  party 
without  the  consent  of  such  party. 

5.  In  consideration  of  the  foregoing  and  of  {one  dolla/r,)  lawful 
money  of  the,  United  States  to  each  of  the  parties  hereto,  by  the 
other  party  in  hand  paid,  the  receipt  of  which  is  hereby  acknowl- 
edged, the  said  parties,  for  themselves  and  their  respective  heirs 
and  assigns  do  mutually  covenant  and  agree  each  to  and  with  the 
other,  his  heirs,  representatives  and  assigns,  to  keep  and  in  all 
respects  observe  the  foregoing  agreement,  and  that  the  covenants 
therein  contained  shall  run  with  the  land  but  that  no  owner  is  to 
be  responsible  except  for  his  acts  and  defaults  while  owner. 

IN  WITNESS  WHEEEOF,  we  have  hereunto  set  our  hands 
and  seals  the  day  and  year  first  above  written. 

'{CHARLES  BROWN,)  (seal.) 

{THOMAS  SIMPSON.)  (seai..) 

(Acknowledgment. ) 


FOEM  No.  536 
Agreement  for  Construction  of  a  Building 

THIS  AGKEEMENT,  made  the  {11th)  day  of  {August)  in 
the  year  {oiie  thousand  nine  hundred  and  ten,)  by  and  between 
{Joseph  Troman,)  party  of  tie  firsit  part,  hereinafter  designated 
the  {contraictor,)  and  {Messrs.  Schloss  &  Metzger,)  parties  of  the 
second  part,  {hereinafter  designated  the  owners,) 

WITNESSETH,  that  t\[.e  {contractor,)  in  consideration  of  the 
agi-eements  herein  made  by  the  {owners,)  agrees  with  the  said 
{owners)  as  follows: 
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Article  I.  The  (contractor)  shall  and  will  provide  all  the 
materials  and  perform  all  the  -work  for  the  erection  and  comple- 
tion of  (factory)  at  (Bronxwood  Avenue  and  229th  Street,  Neiu 
Yorh  City,)  employing  none  other  than  Union  labor,  as  shown  on 
the  drawings  and  described  in  the  specifications  prepared  by 
(Harry  Allan  Jacobs,  No.  320  Fifth  Avenue,  New  York,)  archi-. 
tect,  which  drawings  and  specifications  are  identified  by  the  sig- 
natures of  the  parties  hereto,  and  become  hereby  a  part  of  this 
contract. 

Article  II.  It  is  understood  and  agreed  by  and  between  the 
parties'  hereto  that  the  work  included  in  this  contract  is  to  be  done 
under  the  direction  of  said  architect,  and  that  his  decision  as  to 
Ihe  true  construction  aaid  meaning  of  the  drawings  and  specifica- 
'tions  shall  be  final.  It  is  also  understood  and  agreed  by  and  be- 
tween' the  parties  hereto  that  such  additional  drawings  and  ex- 
planations as  may  be  necessary  to  detail  and  illustrate  the  work 
to  be  dome  are  to  be  furnished  by  said  architect,  and  they  agree 
to  conform  to  and  abide  by  the  same  so  far  as  they  may  be  con- 
sistent with  the  purpose  and  intent  of  the  original  drawings  and 
specifications  referred  to  in  Article  I. 

It  is  further  understood  and  agreed  by  the  parties  hereto  that 
any  and  all  drawings  and  specifications  prepared  for  the  purpose 
of  this  contract  by  the  said  architect  are  and  remain  his  property, 
and  that  all  charges  for  the  use  of  the  same,  and  for  services  of 
said  architect,  are  to  be  paid  by  the  said  (owners.) 

Article  III.  Ko  alterations  shall  be  made  in  the  work  except 
upon  written  order  of  the  architect ;  the  amount  to  be  paid  by  the 
(owners)  or  allowed  by  the  (contractor)  by  virtue  of  such  altera- 
tions to  be  stated  in  said  order.  Should  the  (owners)  and  (con- 
tractor) not  agree  as  to  amount  to  be  paid  or  allowed,  the  work 
shall  go  on  under  the  order  required  above,  and  in  case  of  failure 
to  agree,  the  determination  of  said  amount  shall  be  referred  to 
arbitration,  as.  provided  for  in  Article  XII  of  this  contract. 

Article  IV.  The  (contractor)  shall  provide  sufficient,  safe  and 
proper  facilities  at  all  times  for  the  inspection  of  the  work  by  the 
architect  or  his  authorized  representatives;  shall,  within  (twenty- 
four  hours)  after  receiving  written  notice  from  the  architect  to 
that  effect,  proceed  to  remove  from  the  grounds  or  buildings  all 
materials  condemned  by  him,  whether  worked  or  unworked,  and  to 
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take  down  all  portions  of  the  work  which  the  architect  shall  by 
like  written  notice  condemn  as  imsound  or  improper,  or  as  in  any 
way  failing  to  conform  to  the  drawings  and  specifications,  and 
shall  make  good  all  work  damaged  or  destroyed  thereby. 

Article  V.  Should  the  (contractor)  at  any  time  refuse  or 
neglect  to  supply  a  sufficiency  of  properly  skilled  workmen,  or  of 
materials  of  the  proper  quality,  or  fail  in  any  respect  to  prosecute 
the  work  with  promptness  and  diligence,  or  fail  in  the  perform- 
ance of  any  of  the  agreements  herein  contained,  such  refusal, 
neglect  or  failure  being  certified  by  the  architect,  the  (owners) 
shall  be  at  liberty,  after  three  days'  written  notice  to  the  (con- 
tractor,) to  provide  any  such  labor  or  materials,  and  to  deduct 
the  cost  thereof  from  any  money  then  due  or  hereafter  to  become 
due  to  the  (contractor)  under  this  contract;  and  if  the  architect 
shall  certify  that  such  refusal,  neglect  or  failure  is  sufiicient 
grounds  for  such  action,  the  (owners)  shall  also  be  at  liberty  to 
terminate  the  employment  of  the  (contractor)  for  the  said  work 
and  to  enter  upon  the  premises  and  take  possession,  for  the  pur- 
pose of  completing  the  work  included  under  this  contract,  of  all 
materials,  tools  and  appliances  thereon,  and  to  employ  any  other 
person  or  persons  to  finish  the  work,  and  to  provide  the  materials 
'therefor;  and  in  case  of  such  discontinuance  of  the  employment 
of  the  (contractor)  he  shall  not  be  entitled  to  receive  any  further 
payment  under  this  contract  until  the  said  work  shall  be  wholly 
'finished,  at  which  time,  if  the  unpaid  balance  of  the  amount  to 
be  paid  under  this  contract  shall  exceed  the  expense  incurred  by 
the  (owners)  in  finishing  the  work,  such  excess  shall  be  paid  by 
the  (owners)  to  the  (contractor,)  but  if  such  expenses  shall  exceed 
such  unpaid  balance,  the  (contractor)  shall  pay  the  difference  to 
the  (owners.)  The  expense  incurred  by  the  (owners,)  as  herein 
provided,  either  for  furnishing  materials  or  for  finishing  the  work, 
and  any  damage  incurred  through  such  default,  shall  be  audited 
and  certified  by  the  architect,  whose  certificate  thereof  shall  be 
conclusive  upon  the  parties. 

Article  VI.  The  (contrmctor)  shall  complete  the  several  por- 
tions, and  the  whole  of  the  work  comprehended  in  this  agreement 
by  and  at  the  time  or  times  hereinafter  stated,  to  wit: 

First  floor  concrete  in  position  and  dry,  ready  to  receive 
machinery,  foundation,  first  floor  walls,  erected,  with  windows. 
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sash  and  doors  in  place,  and  second  floor  floor  timbers,  erected  on 
(Septeinher  8,  1910,)  and  all  work  completed  and  accepted  on 
(September  29,  1910.)  IT  IS  FUETHER  UNDERSTOOD 
AND  AGREED,  tliat  time  is  of  the  essence  of  this  contract,  and 
that  in  the  event  that  all  of  the  said  work  agreed  to  be  done  by  the 
contractor  and  all  of  the  material  agreed  to  be  furnished  by  him 
shall  not  have  been  done,  performed  and  furnished  and  the  build- 
ing agreed  to  be  erected  shall  not  in  all  respects  have  been  com- 
pleted on  the  {2Qth)  day  of  (September,)  that  then  and  in  that 
case  the  (contractor)  shall  pay  to  the  (owners  fifty)  ($50.00) 
dollars  per  day  for  each  and  every  day  required  to  complete  the 
building  after  the  said  (2%th)  day  of  (September,)  and  the 
(owners)  agree  to  pay  to  the  (contractor  fifty)  ($50.00)  dollars 
^r  day  for  each  and  every  day  in  which  the  said  building  shall 
have  been  completed  prior  to  the  said  (2Wh)  day  of  (September.) 

Article  VII.  Should  the  (contractor)  be  delayed  in  the  prose- 
cution or  completion  of  the  work  by  the  act,  neglect  or  default  of 
the  (owners,)  of  the  architect,  or  'of  any  other  contractor  em- 
ployed by  the  (owners)  upon  the  work,  or  by  any  damage  caused 
by  fire  or  other  casualty  for  which  the  (contractor)  is  not  re- 
sponsible, or  by  combined  action  of  workmen  in  nowise  caused  by  or 
resulting  from  default  or  collusion  on  the  part  of  the  (contractor,) 
'then  the  time  herein  fixed  for  the  completion  of  the  work  shall 
be  extended  for  a  period  equivalent  to  the  time  lost  by  reason 
of  any  or  all  the  causes  aforesaid,  which  extended  period  shall  be 
determined  and  fixed  by  the  architect,  but  no  such  allowance  shall 
be  made  unless  a  claim  therefor  is  presented  in  writing  to  the 
architect  within  forty-eight  hours  of  the  occurrence  of  such  delay. 

Article  VIII.  The  (owners)  agree  to  provide  all  labor  and  mate- 
rials essential  to  the  conduct  of  this  work  not  included  in  this  con- 
tract in  such  manner  as  not  to  delay  its  progress,  and  in  the  event 
of  failure  so  to  do,  thereby  causing  loss  to  the  (contractor)  agree 
that  they  will  reimlburse  the  (contractor)  for  such  loss,  and  the 
(cmtractm-)  agrees  that  if  he  diall  delay  the  progress  of  the  work 
so  as  to  cause  loss  for  which  the  (owwrs)  shall  become  liable,  then 
he  shall  reimburse  the  (ovmers)  for  such  loss.  Should  the  (own- 
ers) and  (contractor)  fail  to  agree  as  to  the  amount  of  loss  com- 
prehended in  this  article,  the  determination  of  the  amount  shall  be 
referred  to  arbitration  as  provided  in  Article  XII  of  this  contract. 

Article  IX.     It  is  hereby  mutually  agreed  between  the  parties 
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hereto  that  the  sum  to  be  paid  by  the  (owners)  to  the  {contractor) 
for  said  work  and  materials  shall  be  seventeen  thousand^  seven 
hundred  and  seventy-five  dollars  ($17,775),  subject  to  additions 
and  deductions  as  hereinbefore  provided,  and  that  such  sum  shall 
be  paid  by  the  (owners)  to  the  (contractor,)  in  current  funds,  and 
only  upon  certificates  of  the  architect,  as  follows: 

On  or  after  the  first  of  every  month,  the  (nontractor)  shall  file 
with  the  architect  a  requisition  for  the  total  amount  of  work  and 
material  pernumently  installed  during  the  previous  month.  Upon 
receipt  of  this  requisition,  the  architect  shall  issue  a  certificate 
upon  the  (owners)  for  eighty-five  (85)  per  cent,  of  the  amount  of 
said  requisition.  Upon  the  difference  between  the  sum  total  of 
said  certificate  and  the  amount  of  the  contract,  plus  the  amount 
of  extra  orders  issued,  the  final  payment  shall  be  made. 

The  final  payment  shall  be  made  within  fifteen  days  after  the 
completion  of  the  work  included  in  this  contract,  and  all  pay- 
ments shall  be  due  when  certificates  for  the  same  are  issued. 

If  at  any  time  there  shall  be  evidence  of  any  lien  or  claim  for 
which,  if  established,  the  (owners)  of  the  said  premises  might 
become  liable,  and  which  is  chargeable  to  the  (contractor,)  the 
(owners)  shall  have  the  right  to  retain  out  of  any  payment  then 
due  or  thereafter  to  become  due  an  amount  sufficient  to  completely 
indemnify  them  against  such  lien  or  claim.  Should  there  prove 
to  be  any  such  claim  after  all  payments  are  made,  the  (contractor) 
shall  refund  to  the  (oiuners)  all  moneys  that  the  latter  may  be  com- 
pelled to  pay  in  discharging  any  lien  on  said  premises  made  oblig- 
atory in  consequence  of  the  (contractor's)  default. 

Article  X.  It  is  further  mutually  agreed  between  the  parties 
hereto  that  no  certificate  given  or  payment  made  under  this  con- 
tract, except  the  final  certificate  or  final  payment,  shall  be  con- 
clusive evidence  of  the  performance  of  this  contract,  either  wholly 
or  in  part,  and  that  no  payment  shall  be  construed  to  be  an  accept- 
ance of  defective  work  or  improper  materials. 

Article  XI.  The  (owners)  shall  during  the  progress  of  the  work 
maintain  insurance  on  the  same  against  loss  or  damage  by  fire, 
the  policies  to  cover  all  work  incorporated  in  the  building,  and 
all  materials  for  the  same  in  or  about  the  premises,  and  to  be  made 
payable  to  the  parties  hereto,  as  their  interest  may  appear. 

Article  XII.  In  case  the  (owners)  and  (contractor)  fail  to  agree 
in  relation  to  matters  of  payment,  allowance  or  loss  referred  to  in 
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Articles  III  or  VIII  of  this  contract,  or  should  either  of  them 
dissent  from  the  decision  of  the  architect  referred  to  in  Article 
VII  of  this  contract,  which  dissent  shall  have  heen  filed  in  writing 
with  the  architect  within  ten  days  of  the  announcement  of  such 
decision,  then  the  matter  shall  be  referred  to  a  board  of  arbitra- 
tion to  consist  of  one  person  selected  by  the  (owners j)  and  one  per- 
son selected  by  the  (contractor,)  these  two  to  select  a  third.  The 
decision  of  any  two  of  this  board  shall  be  final  and  binding  on 
both  parties  hereto.  Each  party  hereto  shall  pay  one-half  of  the 
expense  of  such  reference. 

Article  XIII.  It  is  understood  that  the  (owners)  assume  no 
responsibility  for  the  plan,  manner  or  details  of  performing  or 
carrying  on  the  work  herein  provided  for,  but  are  to  be  kept  and 
saved  harmless  by  the  (contractor)  from  all  actions  that  may  be 
instituted  against  the  (owners,)  either  alone  or  jointly  with  any 
other  person,  to  recover  for  damages  to  person  or  property  which 
may  be  sustained  by  ihe  (contractor)  or  by  any  of  his  employees  or 
by  any  other  person  by  reason  of  any  act  done  or  omitted  during 
the  progress  of  the  said  work  or  in  consequence  thereof. 

The  said  parties  for  themselves,  their  heirs,  successors,  execu- 
tors, administrators  and  assigns,  do  hereby  agree  to  the  full  per- 
formance of  the  covenants  herein  contained. 

IN  WITISTESS  WHEEEOF,  the  parties  to  these  presents  have 
hereunto  set  their  hands  and  seals,  the  day  and  year  first  above 
written. 

(WILLIAM  TAYLOR,) 
(ANDREW  CLEEFF,  Jr.,) 
(HUGO  N.  S0HL08S,) 
(EUGENE  METZGER,) 
(JOSEPH  TROMAN.) 


FOEM  No.  537 
Agreement  for  Construction  Work  Contractor  With  Subcontractor 

THIS  AGEEEMEISTT,  made  the  (imh)  day  of  (May,)  m 
the  year  nineteen  hundred  and  (fifteen)  by  and  between  (John 
Hurley,  carperd&r,)  of  (156  5th  Aveime,  New  York  City,)  party 
of  the  first  part  (hereinafter  designated  as  the  sub-contractor,)  and 


1052  Ageeement 


Building — Contractor  With  Subcontractor 


{John  Tucker)  of  (156  Mh  avenue.  New  York  City,  general  con- 
tractor,) party  of  the  second  part,  (hereinafter  designated  the 
general  contractor.) 

WITNESSETH,  that  the  sTib-contractor,  in  consideration  of 
the  fulfillment  of  the  agreement  herein  made  by  the  general  con- 
tractor, agrees  with  the  said  general  contractor  as  follows: 

Article  I.  The  suh-contractor  under  the  direction  and  satisfac- 
tion of  {Hill  &  Dale,)  architects,  (1123  Broadway,  New  York 
City,)  acting  for  the  purposes  of  this  contract  as  agents  of  the 
owner,  shall  and  will  provide  all  the  materials  and  perform  all  the 
{carpenter  work  of  the  new  stable  building  about  to  be  erected  at 
Nas.  166-172  Perry  street,  in  the  City  of  New  York,)  all  as 
mentioned  in  the  specifications  and  shown  on  the  drawings  pre- 
pared .by  the  said  architects  and  which  drawings  and  specifications 
are  identified  by  the  signatures  of  the  parties  hereto. 

Article  II.  The  architects  are  to  furnish  to  the  contractor  such 
further  drawings  or  explanations  as  may  be  necessary  to  detail 
and  illustrate  the  work  to  be  done,  and  the  sub-contractor  shall 
coniform  to  the  same  as  part  of  this  contract  so  far  as  they  may 
be  con^stent  with  the  original  drawings  and  specifications  referred 
to  and  identified,  as  provided  in  Article  I.  The  decision  of  the 
architects  as  .to  the  true  construction  and  meaning  of  the  drawings 
and  specifications  shall  be  final  and  all  drawings  and  specifica- 
tions •a;re  and  remain  the  property  of  the  architects. 

Article  III.  No  alterations  shall  be  •made  in  the  work  shown 
or  described  by  the  drawings  and  specifications,  except  upon  a 
written  order  of  the  architects,  and  when  so  made  the  value  of 
the  work  added  or  omitted  shall  be  computed  by  the  sub-contrac- 
tors and  the  amount  so  ascertained  when  certified  by  the  architect 
shall  be  added  to  or  deducted  from  the  contract  price.  In  the  oase 
of  dissent  from  such  adjustment  by  either  party  thereto,  the  valua- 
tion of  the  work  added  or  omitted  shall  be  referred  to  (three)  (3) 
disinterested  arbitrators,  one  to  be  appointed  by  each  of  the  parties 
to  this  contract,  and  the  third  by  the  two  thus  chosen ;  the  decision 
of  any  two  of  whom  shall  be  final  and  binding  and  each  of  the 
parties  hereto  shall  pay  one-half  of  the  expense  of  such  reference. 

Article  IV.  The  sub-contractor  shall  provide  sufficient,  safe 
and  proper  facilities  at  all  times  for  the  inspection  of  the  work  by 
the  architects  and  general  contractor  or  their  authorized  represen- 
tatives.    He  shall,  within  twenty-four  hours  after  receiving  writ- 
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ten  notice  from  the  architects  and  general  contractors  to  that  effect, 
proceed  to  remove  from  the  grounds,  or  buildings,  all  materials 
condemned  by  them,  whether  worked  or  unworked,  and  to  take 
down  all  portions  of  the  work  which  the  architects  or  general  con- 
tractors shall  by  like  written  notice  condemn  as  unsound  or 
improper,  or  as  in  any  way  failing  to  conform  to  the  drawings  and 
specifications,  and  shall  make  good  all  work  damaged  or  destroyed 
thereby. 

Article  V.  'Should  the  sub-contractor  at  any  time  refuse  or 
neglect  to  supply  a  sufSciency  of  properly  skilled  workmen,  or  of 
materials  of  the  proper  quality,  or  fail  in  amy  respect  to  prosecute 
the  work  with  promptness  and  diligence,  or  fail  in  the  perform- 
ance of  any  of  the  agreements  herein  contained,  such  refusal, 
neglect  or  failure  being  certified  by  the  architects,  the  general 
contractor  shall  be  at  liberty,  after  three  days'  written  notice  to  the 
sub-contractor,  to  provide  any  such  labor  or  materials,  and  to 
deduct  the  cost  thereof  from  any  money  then  due  or  thereafter 
to  become  due  to  the  sub-contractor  under  this  contract;  and  if 
the  architects  shall  certify  that  such  refusal,  neglect  or  failure  is 
sufficient  ground  for  such  action,  the  general  contractor  shall  also 
be  at  liberty  to  terminate  the  employment  of  the  sub-contractor  for 
the  said  work  and  to  enter  upon  the  premises  and  take  possession, 
for  the  purpose  of  completing  the  work  comprehended  under  this 
contract,  of  all  materials,  tools  and  appliances  thereon,  and-  to 
employ  any  other  person  or  persons  to  finish  the  work,  and  to 
provide  the  materials  therefor,  and  in  case  of  such  discontinu- 
ance of  the  employment  of  the  sub-contractor  he  shall  not  be 
entitled  to  receive  any  further  payment  under  this  contract  until 
the  said  work  shall  be  wholly  fimished,  at  which  time,  if  the  unpaid 
balance  of  the  amount  to  be  paid  under  this  contract  ^hall  exceed 
the  expense  incurred  by  the  general  contractor  in  finishing  the 
work,  such  excess  shall  be  paid  by  the  general  contractor  to  the 
sub-contractor,  but  if  such  expenses  shall  exceed  such  unpaid  bal- 
ance, the  sub-contractor  shall  pay  the  difference  to  the  general 
contractor.  The  expense  incurred  by  the  general  contractor  as 
herein  provided,  either  for  furnishing  materials  or  for  finishing 
the  work,  and  any  damage  incurred  through  such  default,  shall 
be  audited  and  certified  by  the  general  contractor,  but  an  appeal 
from  his  decision  may  be  made  to  arbitration,  as  provided  in 
Article  III  of  this  contract. 
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Article  VI.  The  sub-contractor  shall  complete  the  several  por- 
tions and  the  whole  of  the  work  comprehended  in  this  agreement 
by  and  at  the  time  or  times  hereinafter  stated,  to  wit :  (the  car- 
penter) work  to  be  done  as  rapidly  as  the  progress  of  the  other 
works  of  the  building  will  permit  and  the  whole  (carpenter)  work 
ready  for  (painting  and  finishing)  is  to  be  completed  on  or  before 
the  (15ft)  day  of  (August,  1905.) 

Article  "VII.  Should  the  sub-contractor  be  obstructed  or 
delayed  in  the  prosecution  or  completion  of  his  work  by  the  act, 
neglect,  delay  or  default  of  the  general  contractor,  or  the  archi- 
tects, or  of  any  other  contractor  employed  by  the  general  contrac- 
tor upon  the  work,  or  by  any  damage  which  may  happen  by  fire, 
lightning,  or  other  casualty  for  which  the  sub-contractor  is  not 
responsible,  or  by  the  abandonment  of  the  work  by  the  employees 
through  no  default  of  the  sub-contractor,  then  the  time  herein 
fixed  for  the  completion  of  the  work  shall  be  extended  for  a  period 
equivaleiit  to  the  time  lost  by  reason  of  any  or  all  of  the  causes 
aforesaid,  but  no  such  allowance  shall  be  made  unless  a  claim 
therefor  is  presented  in  writing  to  the  general  contractor  within 
forty-eight  hours  of  the  occurrence  of  such  delay.  The  duration 
of  such  extension  shall  be  certified  to  by  the  general  contractor, 
but  appeal  from  his  decision  may  be  made  to  arbitration  as  pro- 
vided' in  Article  III  of  this  contract. 

Article  VIII.  The  sub-contractor  shall  have  the  right  to  lock 
out  hid  employees  upon  an  order  so  to  do  being  received  by  him 
from  the  Building  Trades  Employers'  Association  of  the  City  of 
E"ew  York,  and  in  the  event  of  such  lockout  taking  place  no  claim 
for  damages  shall  be  made  by  the  general  contractors  on  account 
of  any  delay  caused  thereby,  and  the  time  fixed  by  this  contract 
for  the  completion  of  the  work  shall  be  extended  for  a  period 
equivalent  to  the  time  lost  by  reason  of  said  lockout.  The  sub- 
contractor shall  notify  the  general  contractor  in  writing  within 
tweniy-fov/r  (24)  hours  of  the  cessation  and  resumption  of  work. 

Article  IX.  The  general  contractor  agrees  to  provide  all  labor 
and  materials  not  included  in  this  contract  in  such  manner  as  not 
to  delay  the  material  progress  of  the  work,  and  in  the  event  of 
failure  so  to  do,  thereby  causing  loss  to  the  sub-contractor,  agrees 
that  he  will  reimburse  the  sub-contractor  for  such  loss,  and  the 
sub-contractor  agrees  that  if  he  shall  delay  the  material  progress 
of  the  work  so  as  to  cause  any  damage  for  which  the  general  con- 
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tractor  skall  become  liable  (as  above  stated,)  then  he  shall  make 
good  to  the  general  contractor  any  such  damage.  The  amount  of 
such  loss  or  damage  to  either  party  hereto  shall,  in  every  case,  be 
fixed  and  determined  by  the  general  contractor  but  appeal  from 
his  decision  may  be  made  to  arbitration  as  provided  in  Article 
III  of  this  contract. 

Article  X.  It  is  hereby  mutually  agreed  between  the  parties 
hereto  that  the  sum  to  be  paid  by  the  general  contractor  to  the 
sub-contractor  for  said  v^ork  and  materials  shall  be  (six  thousand 
five  hundred  dollars  ($6,500.00),  subject  to  additions  and  deduc- 
tions as  hereinbefore  provided,  and  that  such  sum  shall  be  paid 
in  current  funds  by  the  general  contractor  to  the  sub-contractor  in 
installments  as  follows :  payments  to  be  made  monthly  on  the  value 
of  the  work  done  as  certified  by  the  architects,  retaining  (fifteen) 
per  centum  until  the  completion  and  acceptance  of  the  work. 

The  final  payment  shall  be  made  within  (thirty)  days  after 
this  contract  is  fulfilled. 

All  payments  shall  be  made  upon  written  certificates  of  the 
architects  to  the  effect  that  such  payments  have  become  due. 

If  at  any  time  there  shall  be  evidence  of  any  lien  or  claim  for 
which,  if  established,  the  general  contractor  or  the  said  premises 
might  become  liable,  and  which  is  chargeable  to  the  sub-contractor, 
the  general  contractor  shall  have  the  right  to  retain  out  of  any 
payment  then  due  or  thereafter  to  become  due  an  amount  suffi- 
cient to  completely  indemnify  him,  against  such  lien  or  claim. 
Should  there  prove  to  be  any  such  claim  after  all  payments  are 
made,  the  sub-contractor  shall  refund  to  the  general  contractor  all 
moneys  that  the  latter  may  be  compelled  to  pay  in  discharging 
any  lien  on  said  premises  made  obligatory  in  consequence  of  the 
sub-contractor's  default. 

Article  XI.  It  is  further  mutually  agreed  between  the  parties 
hereto  that  no  certificate  given  or  payment  made  under  this  con- 
tract, except  the  final  certificate  or  final  payment,  shall  be  con- 
clusive evidence  of  the  performance  of  t-his  contract,  either  wholly 
or  in  part,  and  that  no  payment  shall  be  construed  to  be  an  accept- 
ance of  defective  work  or  improper  materials. 

Article  XII.     The  general  contractor  shall  during  the  progress 
of  the  w6rk  maintain  full  insurance  on  the  said  work,  in  his  own 
name  and  in  the  name  of  the  sub-contractor,  against  loss  or  dam- 
age by  fire.    The  policies  shall  cover  all  work  incorporated  in  the 
34 
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building,  and  all  materials  for  the  same  in  or  about  tlie  premises 
and  shall  be  made  payable  to  the  parties  hereto,  as  their  interest 
may  appear. 

Article  XIII.  The  said  parties  for  themselves,  their  heirs, 
executors,  administrators  and  assigns,  do  hereby  agree  to  the  full 
performance  of  the  covenants  herein  contained. 

IN  WITNESS  WHEREOF,  the  parties  to  these  presents  have 
Iirreunto  set  their  hands  and  seals,  the  day  and  year  first  above 
written. 

{JOHN  HENLEY,)  [l.  s.J 

Party  of  the  firs't  part. 
{JOHN  J.  TUCKER,)      [l.  s.] 
Party  of  the  second  part. 
In  presence  of 

(W.  H.  HOFFMAN,) 
(Witness.) 


FORM  No.  538 
Composition  Agreement 

WHEREAS,  {John  0.  Wheeler,)  of  {the  Borough  of  Manhat- 
tan, City  of  Neiu  York,)  hereinafter  described  as  "  the  debtor,"  is 
justly  indebted  in  divers  sums  of  money  to  us,  his  several  creditors, 
and  is  unable  by  reason  of  losses  and  bvisiness  reverses  to  satisfy 
our  debts  and  claims  in  full ;  and 

WHEREAS,  we,  the  said  creditors,  have  agreed  to  accept  {forty 
(40)  cents)  for  every  dollar  owing  by  the  said  debtor  to  us,  in 
full  satisfaction  and  discharge  of  all  debts  owing  by  the  said  debtor 
to  us  and  each  of  us,  respectively, 

NOW,  THEREFORE,  we,  the  several  creditors  of  the  said 
debtor,  for  ourselves,  respectively  and  severally,  and  for  our 
respective  and  several  heirs,  executors,  administrators,  successors 
and  assigns,  do  covenant,  compound,  promise  and  agree  to  and 
with  the  said  debtor  and  to  and  with  each  other,  that  we  will  accept 
and  receive  from  the  said  debtor,  for  each  and  every  dollar  that  the 
said  debtor  does  owe  to  us  and  each  of  us,  the  sum  of  {forty  (40) 
cents,)  to  be  paid  by  the  said  debtor  to  us,  his  several  and  respec- 
tive creditors,  as  follows:  {tiuenty-five  (2'5)  per  cent.)  of  the 
several  amounts  in  which  the  said  debtor  is  indebted  to  each  of  us 
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is  to  be  paid  by  the  said  debtor  to  each  of  us  on  or  before  the 
(tenth)  day  of  {January,  nineteen  hundred  and  fowteen)  in  cash ; 
{ten  (10)  per  cent.)  of  the  several  amounts  due  to  each  of  us  from 
the  said  debtor  is  to  be  paid  in  promissory  notes,  dated  {the  second 
day  of  January,  nineteen  hundred  and  fourteen)  and  payable 
{four  months  after  date,)  with  interest  at  {six)  (6)  per  cent.,  to 
be  made  by  the  said  debtor  and  delivered  to  each  of  us  oni  or  before 
the  {tenth)  day  of  {January,  nineteen  hundred  and  fourteen; 
{five)  (5)  per  cent,  of  the  several  amounts  due  to  each  of  us  from 
the  said  debtor  is  to  be  paid  in  promissory  notes,  dated  the 
{second)  day  of  {January,  nineteen  hundred  and  fourteen,)  and 
payable  {six  months  after  date,)  with  interest  at  {six)  (6)  per 
cent.,  to  be  made  by  said  debtor  and  delivered  to  each  of  us  on  or 
before  the  {tenth  day  of  Janwa/ry,  nineteen  hundred  and  four- 
teen.) * 

And  we,  the  said  creditors,  do  further  covenant  and  agree  that 
neither  we  nor  any  one  of  us  will  at  any  time  hereafter  sue,  arrest, 
molest  or  disturb  the  said  debtor,  or  his  goods  or  chattels,  for  any 
debt  or  liability  now  existing  against  the  said  debtor  in  favor  of 
us  or  any  one  of  us;  provided,  'however,  that  in  case  default  be 
made  by  the  said  debtor  in  the  part  payment  in  cash,  or  in  the 
delivery  of  the  said  notes,  on  or  before  the  {tenth)  day  of  {Janu- 
ary, 1914,)  this  agreement  shall  be  void  and  of  no  effect;  and 
further  provided  that  this'  agreement  shall  not  in  anywise  preju- 
dice or  affect  the  right  or  remedies  of  any  creditor  against  any 
surety  or  sureties  or  any  person  or  persons  other  than  the  debtor, 
his  heirs,  executors  or  administrators,  nor  any  security,  which 
any  of  us,  his  several  and  respective  creditors,  may  have  or  claim 
for  any  debt  or  debts  of  the  said  debtor. 

It  is  further  agreed  that  unless  this  composition  agreement 
shall  be  accepted  by  all  the  creditors  of  the  said  debtor,  and  shall 
be  signed  by  all  of  them  on  or  before  the  {fifteenth)  day  of 
{December,  1913,)  these  presents  shall  be  void  and  of  no  effect. 

It  is  also  expressly  agreed  that  all  of  the  covenants  and  agree- 
ments and  conditions  herein  contained  shall  extend  to  and  bind 
our  several  and  respective  executors,  administrators  and  assigns, 
as  well  as  ourselves  respectively  and  severally. 

IlSr  WITNESS  WHEEEOF,  we,  the  said  several  creditors  of 
the  said  {John  0.  Wheeler,)  have  hereunto  set  our  respective 
hands  and  seals  this  {twenty-fifth)  day  of  {Novemher,  1913.) 


*  If  the  notes  are  not  paid,  the  original  debt  revives. 
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FORM  No.  539 
Agreement  to  Share  Expense  of  Law  Suit 

WHEEEAS,  {James  Oliphant,  Henry  Rogers,  Charles  Camp- 
bell and  Thomas  Perry,)  all  of  (the  City  of  White  Plains,  New 
Yarh,  are  owners  respectively  of  four  parcels  of  land  situate  on 
the  easterly  side  of  Westchester  avenue,  between  Third  and  Fourth 
streets,  in  said  City  of  White  Plains,  each  of  which  parcel  extends 
fifty  (50)  feet  along  the  line  of  said  avenue;)  and 

WHEEEAS,  {the  City  of  White  Plains  has  made  an  assess- 
ment of  $135.00  upon  each  of  said  parcels  for  certain  public 
iinprovements  in  said  City,)  as  to  the  legality  of  whicli  the  parties 
hereto  are  desirous  of  obtaining  a  judicial  determination ;  and 

WHEEEAS,  (James  Oliphant,)  above  named,  has  retained 
counsel  and  is  about  to  institute  a  proceeding,  in  the  (Supreme) 
Court  of  (Westchester  County)  to  have  (the  assesmnent  upon  the 
parcel  of  land  owned  by  him  reviewed  and  its  legality  deter- 
mined,) and  the  decision  of  such  proceeding  will  in  effect  deter- 
mine the  legality  of  (the  assessment  upon  the  imrcels  owned  hy 
each  of  the  parties  hereto:) 

IvTOW,  THEEEFOEE,  in  consideration  of  the  foregoing  it  is 
agreed  this  (third)  day  of  (October,  1915,)  by  and  between  the 
said  (James  Oliphant,  Henry  Rogers,  Charles  Campbell  and 
Thomas.  Perry,)  as  follows : 

I.  The  said  (James  Oliphant)  agrees  to  promptly  and  vigor- 
ously prosecute  the  proceeding  above  referred  to,  and  will  by 
appealing  to  the  (Appellate  Division  of  the  Supreme  Court  arid 
to  the  Court  of  Appeals  of  this  State,)  if  so  advised  by  counsel, 
and  by  taking  such  other  steps  as  he  is  advised  by  counsel  are 
best  suited  to  accomplish  that  purpose,  endeavor  to  obtain  a  prompt 
and  final  determination  as  to  the  legality  of  (said  assessment,  as  to 
the  amount  thereof,  and  as  to  the  method  of  making  the  same.) 

II.  The  said  (Henry  Rogers,  Charles  Campbell  and  Thomas 
Perry)  respectively  and  severally  agree  to  share  and  defray  (one- 
fourth)  of  the  amount  of  all  expenses  necessarily  incurred  by  said 
(James  Oliphant)  in  connection  with  the  carrying  on  of  the  liti- 
gation above  referred  to,  including  the  fees  of  attorneys  and  coun- 
sel and  all  costs  and  disbursements  for  whidh  the  said  (James 
Oliphant)  may  become  liable  by  reason  of  said  litigation,  and 
respectively  and  severally  agree  to  pay  to  the  said  (James  Oli- 
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plant)  within  {thirty)  days  from  the  date  hereof  the  sum  of  {two 
hundred)  (200)  dollars  each,  to  be  applied  towards  defraying 
such  expenses  as  they  accrue. 

And  each  of  the  terms  of  this  agreement  is  intended  to  apply 
to  and  bind  the  executors,  representatives  and  assigns  of  each  of 
the  parties  hereto. 

(Witness.) 

{SOLOMON  KETCHEM,) 

{JAMES  OLIPHANT,)  (seal.) 

{REN BY  ROGERS,)  (seal.) 

{CHARLES  CAMPBELL,)  (seal.) 

{THOMAS  PERRY.)  (seal.) 

(Acknowledgments) 


EORM  No.  540 
Credit  Extension  Agreement 

MEMOKANDUM  OF  AGREEMENT,  made  this  {15th) 
day  of  {August,  1916,)  between  {George  H.  Dayton  and  Alex- 
ander  Adams,  composing  the  firm  of  Dayton  &  Adams,)  and  the 
{Wyoming  Amalgamated  Copper  Company,)  pa^t(^es)  of  the  first 
part  and  {Charles  Tomkinson,)  party  of  the  second  part. 

WHEEEAS,  the  part(ies)  of  the  first  part  are  justly  indebted 
to  the  party  of  the  second  part  in  the  sum  of  {Twenty-three  hun- 
dred and  seventy-one  dollars  forty-two  cents)  ($2,371.42)  with 
interest  thereon  from  the  {'2,Uh)  day  of  {May,  1916,)  for  {ceHain 
work,  labor  and  services  performed  and  materials  furnished  in 
making  certain  alterations  and  repairs  in  and  about  their  places  of 
business  in  the  King's  Court  Building,  on  the  southwest  comer  of 
Exchange  Place  and  William  Street,  in  the  Borough  of  Manhat- 
tan, City  of  New  York,)  and 

WHEREAS,  the  part(ies)  of  the  first  part  are  not  in  a  posi- 
tion at  the  present  time  to  pay  said  indebtedness  and  desire  further 
time  to  liquidate  same  without  impairing  any  of  the  rights  and 
remedies  under  the  law  of  the  party  of  the  second  part,  and 

WHEREAS,  the  time  within  which  the  party  of  the  second  part 
•  to  file  a  Mechanic's  Lien  against  said  property  under  the  statute 
expires  on  the  (22nJ)  day  of  {August,  1916,)  and 
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WHEKEAS,  the  par(iies)  of  the  first  part,  believing  that  they 
will  be  able  to  pay  said  indebtedness  before  said  last  mentioned 
date,  are  desirous  of  delaying  the  filing  of  such  lien  to  the  (21st) 
day  of  {A'ugv^t,  1916,)  and  to  that  end  have  offered  to  further 
secure  such  indebtedness  without  impairing  any  of  the  ri^ts  which 
the  party  of  the  second  part  may  have  against  the  {Directors  of , 
said  Company)  or  any  remedies  he  may  have  tmder  the  law, 

NOW,  THEEEFOEE,  this  Agreement  witnesseth  that  for  and 
in  consideration  of  the  premises  and  of  the  sum  of  {One  Dollar) 
by  each  party  to  the  other  in  hand  paid,  the  receipt  whereof  is 
hereby  acknowledged,  the  parties  hereto  agree  as  follows: 

First.  Upon  signing  of  this  agreement,  the  part(ies)  of  the 
first  part  will  execute  and  deliver  to  the  party  of  the  second  part 
a  promissory  note  for  the  amount  of  said  indebtedness  with  inter- 
est from  the  {^Uh)  day  of  {May,  1916,)  dated  the  {lUh)  day  of 
{AugvM,  1916,)  made  by  the  {Wyoming  Amalgamated  Copper 
Company,)  payable  to  {Charles  Tomkinson,)  {three  months) 
after  the  date  thereof,  at  {the  office  of  William  D.  Harvey,  120 
Broadway,  Borough  of  Manhattan,  New  York  City,)  and  duly 
endorsed  by  (Dayton  &  Adams  and  Stephen  W.  Lowney,)  which 
said  note  is  not  to  be  accepted  as  payment  of,  but  as  additional 
security  for  said  indebtedness. 

Second.  The  party  of  the  second  part  will  take  no  further 
action  or  proceeding  for  the  recovery  of  said  indebtedness  until 
the  (21st)  day  of  (August,  1916,)  when,  if  the  said  indebtedness 
is  not  paid  he  may  file  a  notice  of  Mechanic's  Lien  under  the 
statute  for  the  amount  of  said  indebtedness. 

Third.  That  after  the  filing  of  the  said  notice  of  Mechanic's 
Lien,  the  party  of  the  second  part  will  not  foreclose  said  lien  or 
take  any  other  action  or  proceeding  for  the  recovery  of  said 
indebtedness  until  said  note  is  paid  or  becomes  due,  provided  the 
thirty  days'  notice  under  the  statute  is  not  served  or  he  is  not 
otherwise  compelled  to  act  under  the  law  for  the  protection  of  his 
Maid  claim. 

Fourth.  That  this  Agreement  is  made  without  prejudice  to  any 
of  the  rights  and  remedies  of  the  party  of  the  second  part  in  the 
premises,  and  is  not  to  be  considered  in  any  way  as  waiving  any 
remedy  which  said  party  of  the  second  part  may  have  against  any 
of  (flie  Directors  of  said  Company)  or  under  the  provisions  of  the 
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Mechanic's  Lien  Law  of  the  State  of  New  York,  except  as  herein 
specifically  provided. 

Witness   our  hands  and  seals  the  day   and  year  first  above 
written, 

(DAYTON  &  ADAM8,)  (seal.) 

By  {George  H.  Dayton.)  Pres. 

(THE  WYOMING  AMALGAMATED 
COPPER  CO.)  (seal.) 

By  (  F.  E.  Readman,)  Sec'y, 

(CHARLES  T0MKIN80N.) 

In  presence  of:  as  to  (Dayton  and  Adams, 
and  The  Wyoming  Amalgamated  Copper 
Company, 

JAMES  J.  D ALTON.) 
As  to  (Chas  TompTcinson, 

ERNEST  J.  GRAY.) 


FORM  No.  541 
Agreement  for  Sale  of  Real  Property* 

AGREEMENT,  made  this  (24:th)  day  of  (January,  1915,) 
between  (Lewis  Munson,)  of  (the  Borough  of  Manhattan,  City  of 
New  York,)  hereinafter  described  as  the  seller,  and  (Lemiore  Fan- 
cher,)  of  (the  same  place,)  hereinafter  described  as  the  purchaser^ 

WITNESSETH,  That  the  seller  agrees  to  sell  and  convey, 
and  the  purchaser  agrees  to  purchase  all  that  lot  of  land,  with 
the  buildings  and  improvements  thereon,  in  the  (Borough  of  Man- 
hattan, City  of  New  York,)  and  described  as  follows: 

(metes  and  bounds) 

All  notes  or  notices  of  violation  of  law  or  municipal  ordinances, 
orders  or  requirements  noted  in  or  issued  by  the  Tenement  House 
Department,  Eire  Department,  State  Labor  and  Factory  Depart- 
ments, Building  Department,  or  Department  of  Water  Supply, 
Gas  and  Electricity,  against  or  affecting  the  premises  at  the  date 
hereof,  shall  be  complied  with  by  the  seller  and  the  respective 
premises  shall  be  conveyed  free  of  the  same.     The  seller  shall 

*  See  Information  to  Obtain  before  Signing,  pages  23  and  27. 
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furnisih  the  purchaser  with  proper  authorizations  to  mak^  the 
necessary  searches  therefor. 

[It  is  hereby  understood  and  agreed  between  the  parties  hereto 
that  the  party  of  the  first  part  is  under  contract  for  the  purchase 
of  the  above-described  premises,  and  should  he  be  unable  to 
secure  good  and  sufficient  title  to  the  same,  then  and  in  that  event 
this  contract  shall  become  null  and  void,  and  neither  shall  have 
any  claim  against  the  other  by  reason  of  the  non-fuliillment  of  this 
contract,  except  that  the  seller  shall  repay  to  the  purchaser  the 
sum  of  two  thousand  dollars  ($2,000)  with  interest  thereon  at 
three  per  cent.  (3%).j 

The  price  is  (thirty-eight  thousand  five  liundred)  ($38,500) 
dollars,  payable  as  follows:  (Two  thousand)  ($2,000)  dollars  on 
the  signing  of  this  contract,  the  receipt  of  which  is  hereby 
acknowledged.  (Seven  thousand  five  hundred)  ($7,500)  dollars 
in  cash  or  certified  check  on  the  delivery  of  the  deed  as  hereinafter 
provided.  (Twenty-five  thousand  ($25,000)  dollars  by  taking 
the  said  premises  subject  to  a  first  mortgage,  now  a  lien  thereon 
for  that  amount,  interest  on  which  is  at  the  rate  of  five  per  cent. 
(5%)  per  annum,  principal  due  in  Noveniber,  1917;  held  by 
Anna  Upton.) 

(Two  thousand  ($2,000)  dollars  by  taking  said  itemises  sub- 
ject to  a  second  mortgage,  now  a  lien,  thereon  for  that  amownt 
interest  on  which  is  at  the  rate  of  five  per  cent.  (5%)  per  annum, 
principal  due  on  or  before  two  years  from  the  date  thereof.) 

(Subject  to  leases  expiring  not  later  than  May  1,  1915,  and  to 
monthly  tenancies.) 

(Two  thouswnd  ($2,000)  dollars  by  the  purchaser  executing 
and  delivering  to  the  seller  his  bond  and  pwrchase-money  mort- 
gage covering  said  premises  for  said  sum  of  two  thousand 
($2,000)  dollars  for  three  years  with  interest  thereon  at  the  rata 
of  six  per  cent,  per  annum,  payable  semi-annuMlly.) 

(The  said  bond  and  mortgage  to  be  in  form  satisfactory  to  the 
seller  and  to  be  prepared  by  the  counsel  for  the  seller  at  the 
expense  of  the  purchaser.  The  purchaser  shall  also  pay  the  record- 
ing tax  on  said  mortgage  and  the  recording  fees.) 

All  fixtures  and  personal  property  appurtenant  to  or  used  in 
connection  with  said  premises  are  included  in  this  sale. 

If  there  be  water  meters  on  the  premises,  the  seller  shall  furnish 
readings  to  dates  not  more  than  thirty  days  prior  to  the  time 
herein  set  for  closing  title  and  the  unfixed  meter  charges  for  the 
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mtervemiig  time  shall  be  apportioned  on  -the  baisis  of  such  last 
readings. 

The  deed  shall  be  delivered  upon  the  receipt  of  said  payments 
at  the  office  of  {Ccurr  &  Carr,  2  Rector  Street,  New  York  City,)  on 
(March  10,  1917,  at  12  o'clock  noon.) 

The  deed  shall  be  a  full  covenant  warranty  deed  in  proper 
form,  and  shall  be  duly  executed  and  acknowledged  by  the  seller, 
at  the  seller's  expense,  to  convey  to  the  purchaser,  or  the  pur- 
chaser's assigns,  the  absolute  fee  of  the  above  premises,  free  of  all 
incumbrances,  except  as  above  stated. 

All  instruments  to  be  given  hereunder  are  to  be  in  the  statutory 
short  form. 

Eents  and  interest  on  mortgage,  if  any,  and  insurance  premiums 
are  to  be  :apportion«d. 

The  risk  of  loss  or  damage  to  said  premises  by  fire  until  the 
delivery  of  the  deed  is  assumed  by  the  (seller.)* 

The  stipulations  aforesaid  are  to  apply  to  and  bind  the  suc- 
cessors, heirs,  executors,  administrators  and  assigns  of  the 
respective  parties. 

[The  seller  agrees  that brought  about  this  sale,  and 

agrees  to  pay  the  broier's  commission  therefor.  J 

WITNESS  the  hands  and  seals  of  the  above  parties. 

In  presence  of 

(LEWIS  MUN80N,)  [l.  s.] 

(LEONOBE  FANCHEE.)    [l.  s.] 

(HENRY  MARE,) 

(RICHARD  MARKHAM,) 

(Acknowledgments) 


FOEM  No.  542 

Agreement  for  Exchange  of  Real  Property 

AGREEMENT,  made  this  (lUh)  day  of  (November,  1916,) 
between  (Herbert  Donovan,)  oi  (the  Borough  of  Manhattan,  City 
of  New  York,)  herein  throughout  described  as  the  party  of  the 
first  part,  and  (Paul  Plum,  of  the  Borough  of  Brooklyn,  in  said 
City  of  New  York,)  herein  throughout  described  as  the  party  of 
the  second  part,  witnesseth : 

*  "  Buyer  "  sometimes  inserted. 
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I.  That  the  party  of  the  first  part  agrees  to  sell  and  convey, 
upon  the  terms  and  conditions  hereinafter  expressed,"  and  the 
party  of  the  second  part  agrees  to  purchase  all  that  certain  lot, 
piece  or  parcel  of  land,  in  (the  Borough  of  Manhattan,  City  of 
New  York,)  with  the  buildings  and  improvements  thereon, 
described  as  follows:  (by  metes  and  bounds.) 

II.  The  party  of  the  second  part  agrees  to  sell  and  convey, 
upon  the  terms  and  conditions  hereinafter  expressed,  and  the  party 
of  the  first  part  agrees  to  purchase  all  that  certain  lot,  piece  or 
parcel  of  land,  in  (the  Borough  of  Brooklyn,  City  of  New  York,) 
with  the  buildings  and  improvements  thereon,  described  as  follows : 
(by  metes  and  bounds. ) 

The  price  which  the  party  of  the  second  part  agrees  to  pay  is 

(twenty  thousand)    ($20,000)   dollars,  and  is  to  be  payable  as 

follows  : 

(Five  hundred)  dollars  on  the  signing  of  this  contract, 
the  receipt  whereof  is  hereby  acknowledged ($500) 

(Five  hundred)  dollars  in  cash  on  the  delivery  of  the 
deeds  as  hereinafter  provided (500) 

(Twelve  thousand)  dollars  by  (taking  the  premises  to  he 
conveyed  by  the  party  of  the  first  part  subject  to  a  first 
mortgage,  now  a  lien  on  the  premises  for  that  amount, 
held  by  Joseph  Stern,  the  interest  on  which  is  at  the 
rate  of  five  per  cent.  (5%)  per  annum,  principal  due 
in  November,  1920)    (12,000) 

(Seven  thousand)  dollars  by  executing  and  delivering  to 
the  party  of  the  first  part  or  his  assigns,  at  the  expense 
of  the  party  of  the  second  part,  a  proper  deed  of  the 
premises  above-described  as  to  be  sold  and  conveyed  by 
the  party  of  the  second  part,  the  value  of  which  it  is 
hereby  agreed  is  ($18,000,  subject  to  a  first  mortgage 
for  eleven  thousand  dollars,  now  a  lien  upon  the  said 
premises  for  that  amount,  held  by  John  Brown,  the 
interest  at  four  per  cent.  (4%)  per  annum,  principal 
due  in  June,  1905,  which  mortgage  the  party  of  the 
first  part  agrees  to  assume  and  discharge) (7,000) 


The  deeds  of  the  premises  to  be  conveyed  shall  be  delivered  at 
the  ofiice  of  (Nash  &  Nash,  120  Broadway,  Borough  of  Manhat- 
tan, City  of  New  York,)  on  the  (15th)  day  of  (December,  1916,) 
at  (twelve)  o'clock  (noon.) 
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And  the  said  party  of  the  first  part,  on  receiving  such  pay- 
ment at  the  time  and  in  the  manner  above  mentioned,  shall,  at 
his  own  expense,  execute,  acknowledge  and  deliver,  to  the  said 
party  of  the  second  part,  or  the  assigns  of  the  party  of  the  second 
part,  a  proper  deed  containing  the  usual  full  covenants  and  war- 
ranty for  the  conveying  and  assuring  to  the  party  of  the  second 
part,  or  the  assigns  of  the  party  of  the  second  part,  the  fee  simple 
of  the  said  premises  free  from  all  encumbrances  except  as  herein 
stated. 

All  notes  or  notices  of  violations  of  law  or  municipal  ordinances, 
orders  or  requirements  noted  in  or  issued  by  the  Tenement  House 
Department,  Fire  Department,  State  Labor  and  Factory  Depart- 
ments, Building  Department,  or  Department  of  Water  Supply, 
G-as  and  Electricity,  against  or  affecting  the  premises  at  the  date 
hereof,  shall  be  complied  with  by  the  respective  parties  and  the 
respective  premises  shall  be  conveyed  free  of  the  same.  The 
respective  parties  shall  furnish  each  other  with  proper  authoriza- 
tions to  make  the  necessary  searches  therefor. 

The  chandeliers,  gas  fixtures,  ranges,  heating  and  hot-water 
apparatus,  water  closets,  bath  tubs  and  other  plumbing,  and  all 
personal  property  appurtenant  to  or  used  in  connection  with  either 
of  said  premises  are  to  be  included  in  this  sale  and  in  the  warranty 
above  set  forth. 

The  rents  of  each  of  the  said  premises,  insurance  premiums,  and 
interest  on  mortgages,  if  any,  shall  be  adjusted,  apportioned  and 
allowed  up  to  the  day  of  taking  title  to  each. 

If  there  be  water  meters  on  the  premises,  the  respective  parties 
shall  furnish  readings  to  dates  not  more  than  thirty  days  prior  to 
the  time  herein  set  for  closing  title  and  the  unfixed  meter  charges 
for  the  intervening  time  shall  be  apportioned  on  the  basis  of  such 
last  readings. 

The  risk  of  loss  or  damage  to  said  premises  by  fire  or  any  other 
cause,  until  the  delivery  of  the  deeds,  is  assumed  by  each  of  the 
parties  hereto  as  to  the  premises  to  be  conveyed  by  him.  It  is 
understood  that  the  stipulations  aforesaid  are  to  apply  to  and 
bind  the  heirs,  executors,  administrators  and  assigns  of  the 
respective  parties. 

All  instruments  to  be  given  hereunder  are  to  be  in  the  statutory 

short  form. 
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(The  party  of  the  first  part  agi-ees  that 

brought  about  this  exchange,  and  agrees  to  pay  said  broker  his 

commission  of dollars  therefor.) 

Where  th'ere  is  an  exchange  each  party  pays  the  broker  the 
estimated  value  of  his  property  put  ip  the  exchange. 
WITJS'ESS  the  hands  and  seals  of  the  above  parties. 

{HERBERT  VONOVAN,)  (seal.) 

(PAUL  PLUM.)  (seal.) 

In  presence  of 

(ALFRED  DAVIE 8.) 

( Acknowledgments) 


FORM  No.  543 
Contract  for  Sale  of  Eeal  Property  (When  Acting  for  Purchaser) 
AGEEEMEJSTT,  made  and  dated between 

hereinafter  described  as  seller,  and 

hereinafter  described  as 

purchaser. 

WITISTESSETH,  that  seller  agrees  to  sell  and  convey,  and 
purchaser  agrees  to  purchase  all  that  parcel  of  land,  with  the 

buildings  and  improvements  thereon,  iii  the 

bounded  and  described  as  follows : 

(Accurate  description  by  metes  and  bounds,  according  to 
survey. ) 

The  price  is 

dollars,  payable  as  follows : 

dollars  on  the  signing  of  this  contract,  the  receipt  of  which  is 

hereby  acknowledged 

dollars  in  cash  or  certified  check  satis- 
factory to  seller  on  the  delivery  of  the  deed  as  hereinafter 
provided 


The  deed  shall  be  delivered  upon  the  receipt  of  said  payments 
at  the  office  of 
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at o'clock,  on  the ,  191 .  ..     All  rents,  interest 

on  mortgages,  if  any,  gas  range  rents  and  all  fire,  plate  glass  and 
casualty  insurance  premiums  on  insurance  now  in  force  shall  be 
apportioned  as  of  the  day  of  closing  title,  provided,  however,  that 
seller  produces  satisfactory  proof  to  the  purchaser  that  such 
premiums  have  been  paid. 

Seller  agrees  to  pay  over  to  purchaser  at  the  time  of  closing  title 
.all  sums  held  by  seller  as  security  for  leases  on  said  premises. 
,  If  there  'be  a  water  meter  on  the  premises,  seller  shall  furnish 
a  reading  to  a  date  not  more  than  thirty  days  prior  to  the  time 
herein  set  for  closing  title  and  the  unfixed  meter  charge  for  the 
intervening  time  shall  be  apportioned  on  the  basis  of  such  last 
reading. 

The  deed  shall  be  in  proper  statutory  short  form  for  record, 
shall  contain  the  usual  full  covenants  and  warranty,  and  shall  be 
duly  executed,  acknowledged  by  seller,  at  seller's  expense,  so  as 
to  convey  to  purchaser  the  fee  simple  of  the  said  premises,  free 
of  all  incumbrances  except 

This  sale  covers  all  right,  title  and  interest  of  the  seller  of,  in 
and  to  any  land  lying  in  the  bed  of  any  street,  road  or  avenue, 
opened  or  proposed,  in  front  of  or  adjoining  said  premises,  to 
the  center  line  thereof,  and  all  right,  title  and  interest  of  seller 
in  and  to  any  award  made  or  to  be  made  in  lieu  thereof,  and  in 
any  award  for  damage  to  said  premises  by  reason  of  change  of 
grade  of  any  street,  and  the  seller  will  execute  and  deliver  to  the 
purchaser,  on  closing  of  title,  or  thereafter,  on  demand,  all  proper 
instruments  for  the  conveyance  of  such  title  and  the  assignment 
and  collection  of  any  such  award. 

The  seller  represents  that  all  the  personal  property  appurtenant 

to  or  used  in  the  operation  of  said  premises  except 

is  owned  by  the 

seller  absolutely  and  is  included  in  this  sale. 

The  seller  also  represents  that  all  space  used  for  vaults  under 
the  sidewalk  in  front  of  the  premises  above  described  has  been 
lawfully  taken  by  the  seller,  or  his  predecessor  in  interest,  under 
a  license  from  the  City  of  New  York,  and  that  the  city's  charges 
therefor  have  been  fully  paid. 

If  at  the  time  for  the  delivery  of  the  deeds  the  premises  or 
any  part  thereof  shall  be  or  shall  have  been  affected  by  an 
assessment  or  assessments  which  are  or  may  become  payable  in 
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annual  installments  of  which  the  first  installment  is  then  due  or 
has  been  paid,  then  for  the  purposes  of  this  contract  all  the  unpaid 
installments  of  any  such  asisessment,  including  those  which  are  to 
become  due  and  payable  after  the  delivery  of  the  deed,  shall  be 
deemed  to  be  due  and  payable  and  to  be  liens  upon  the  premises 
affected  thereby  and  shall  be  paid  and  discharged  by  the  seller 
thereof,  on  or  before  the  delivery  of  the  deed. 

All  notes  or  notices  of  violation  of  law  or  municipal  ordinances, 
orders  or  requirements  noted  in  or  issued  by  the  Tenement  House 
Department,  Fire  Department,  Building  Department,  or  Depart- 
ment of  Water  Supply,  Gas  and  Electricity,  Department  of  Labor 
or  Department  of  Fire  Prevention  or  any  other  State,  municipal 
or  governmental  department  or  bureau  against  or  affecting  the 
premises  at  the  date  hereof,  shall  be  complied  with  by  the  seller 
and  the  premises  shall  be  conveyed  free  of  the  same.  The  seller 
shall  furnish  the  purchaser  with  an  authorization  to  make  the 
necessary  searches  therefor 

All  sums  paid  on  account  of  this  contract,  and  the  reasonable 
expense  of  the  examination  of  the  title  to  said  premises  are  hereby 
made  liens  thereon,  but  such  liens  shall  not  continue  after  default 
by  the  purchaser  under  this  contract. 

The  risk  of  loss  or  damage  to  said  premises  by  fire  until  the 
delivery  of  the  deed  is  assumed  by  the  seller 

The  stipulations  aforesaid  are  to  apply  to  and  bind  the  heirs, 
executors,  administrators,  successors  and  assigns  of  the  respective 
parties. 

WITNESS  the  signatures  and  seals  of  the  above  parties. 

In  presence  of: 


FORM  No.  544 


Contract  for  Sale  of  Real  Property  With  Building  Loan  to  be  Made 

by  Seller 

AGREEMENT  made  and  dated  this  (26th)  day  of  (January, 
1915,)  between  (Louis  R.  Shaw,  Ira,  A.  Selley  amd  Frank  M. 
Viarren,  as  trustees  under  deed  from  Albert  Hale  to  Louis  U. 
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^ha,w  <md  others,  dated  April  13,  1909,)  hereinafter  described  as 
the  seller  or  lender,  and  (Williaim  Hooper,)  now  residing  at  (No. 
456  Fort  Washington  Avenue,  New  York  City,)  hereinafter  de- 
scribed as  the  purchaser  or  borrower. 

WITNESSETH,  that  the  seller  agrees  to  sell  and  convey  or 
cause  to  be  conveyed,  and  the  purchaser  agrees  to  purchase  all 
that  plot  or  parcel  of  land,  with  the  buildings  and  improvements 
thereon,  in  {the  Borough  of  Manhattan^,  City  of  New  York,) 
known  as  (The  Warwick  Theatre  property,  Nos.  608  and  610 
Sixth  Avenue,  and  Nos.  1356  and  1358  Broadway,)  and  more 
fully  described  in  Schedule  "  A,"  hereto  annexed. 

The  purchase  price  is  ($650, 000,)  paya;ble  as  follows: 
(Five  thousamd)  dollars  on  the  signing  of  this  contract,  the  re- 
ceipt of  which  is  hereby  acknowledged. 

(Twenty  thousamd)  dollars,  in  cash,  on  the  delivery  of  deed  as 
hereinafter  provided. 

(Six  hundred  and  twenty-five  thousamd)  dollars  by  bond  of  the 
purchaser,  secured  by  mortgage  covering  the  said  premises,  as 
hereinafter  set  forth. 

The  deed  and  other  instruments  to  be  delivered  on  the  closing 
of  title  shall  be  delivered  at  the  office  of  (the  Title  Guarantee  amd 
Trust  Compkmy,  176  Broadway,  Borough  of  MamJiattan,  City  of 
New  York,)  on  the  (30th)  day  of  (January,  1915,)  at 
1(10 :30  a.)  m.  o'clock. 

The  purchaser  agrees,  within  (one  month)  from  the  date  hereof, 
and  prior  to  the  closing  of  title  hereunder,  to  cause  to  be  prepared 
by  a  competent  architect,  plans  and  specifications  conforming 
with  all  laws  and  municipal  regulations  and  satisfactory  to  the 
seller,  for  the  erection  upon  said  land 'of  the  building  described 
in  Schedule  "  B  "  hereto  annexed  (hereinafter  described  as  the 
building),  and  after  oibtaining  the  seller's  written  approval,  con- 
tinuously to  proceed  with  the  erection  of  said  building  so  that  the 
same  will  be  enclosed  within  (nine)  (9)  months  after  the  delivery 
of  the  said  deed,  and  completely  finished  and  ready  for  occupancy 
within  (twelve)  (12)  months  from  said  delivery. 

The  seller  agrees  that  if  the  purchaser  proceeds  with  the  erec- 
tion of  the  building,  as  aibove  provided,  the  seller  will  loan  or  pro- 
cure to  be  loaned  to  the  purchaser  the  sum  of  (three  hundred  arid 
seventy-five  thousamd  ($375,000))  dollars,  to  be  advanced  in  in- 
stallments as  set  forth  in  Schedule  "  C  "  hereto  annexed. 
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The  balance  of  ($&2i5,000)  of  the  puxchase  price  and  the 
($375,000)  to  be  advanced  for  the  erection  of  the  building  shall 
be  secured  by  bond  of  the  purchaseir,  and  a  purchase  money  and 
building  loan  first  mortgage  for  ($1,000,000.)  Said  mortgage 
shall  be  a  valid  first  lien  on  a  good  and  marketable  title  in  fee  to 
said  premises  for  all  sums  that  may  be  advanced  on  such  bond 
and  mortgage,  subject  to  no  encumbrances,  except  such  as  may  be 
waived  by  the  lender.  Said  bond  and  mortgage  shall  be  in  the 
ordinary  form  used  by  and  shall  contain  clauses  usually  employed 
by  (the  Title  Guarantee  wiid  Trust  Company')  in  its  bonds  and 
mortgages,  with  such  additional  clauses  or  changes  as  the  lender 
may  require,  and  also  a  clause  to  the  effect  that  if  the  purchaser 
does  not  proceed  with  the  erection  of  the  building,  as  above  pro- 
vided, such  bond  and  mortgage  and  the  amount  secured  thereby 
shall  become  due  at  the  option  of  the  holder  thereof.  Said  bond 
and  mortgage  shall  bear  interest  at  the  rate  of  (5)  per  cent,  on 
($625,000)  thereof,  from  the  (mth)  day  of  {Jvly,  1915,)  and 
9,t  (6)  per  cent,  on  the  amounts  advanced  for  the  erection  of  the 
building,  interest  to  be  calculated  on  the  advances  from  the  dates 
of  the  respective  advances.  The  interest  shall  be  payable 
quarterly. 

Upon  the  completion  of  the  building,  ready  for  occupancy,  and 
upon  the  presentation  by  the  purchaser  to  the  seller,  of  certificates 
from  all  departments  and  bureaus'  having  jurisdiction  in  the  prem- 
ises, and  also  from  the  Board  of  Fire  Underwriters,  certifying 
that  the  building  and  its  appliances  may  be  used  and  each  of  them 
has  been  approved  by  the  particular  department  or  bureau  having 
jurisdiction  in  the  premises,  the  interest  shall  be  at  the  rate  of 
(5)  per  cent,  per  annum.  The  mortgage  shall  fall  due  on  the 
(first)  day  of  (JmiucDry,  1925,)  except  that  (the  sum  of  $25,000 
per  year  shall  he  paid  in  each  y-ea/r,  beginning  with  the  year  1917, 
the  first  payment  o-f  $6,250  to  he  mjade  on  the  first  daty  of  January^ 
1917,  and  quonrterly  payments  of  $6,250  on  each  subsequent  April, 
July,  October  and  January  1st,)  until  the  principal  amount  of 
said  mortgage  shall  be  reduced  to  ($900,000.) 

The  purchaser  shall  pay  the  charges  for  drawing  the  bond  and 
mortgage  and  the  building  loan  agreement,  recording  of  mortgage 
and  the  mortgage  recording  tax,  and  also  all  other  Federal  taxes 
required  to  be  paid  for  recording  of  the  deed  or  other  Federal  or 
stamp  tax  required  on  any  of  the  instruments  to  be  delivered  in 
pursuance  of  this  contract. 
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•  The  purchaser  shall  furnish  to  the  seller  a  bond  or  bonds  of  a 
surety  company,  or  of  surety  companies,  to  insure  the  completion 
pf  the  building  in  accordance  with  the  terms  of  this  contract;  such 
ibond  or  bonds  shall  be  in  the  penalty  of  (one  hundred  thousand 
■,($100,000))  doUars,  unless  the  seller  shall  consent  to  accept 
surety  company  bond  or  bonds  for  a  smaller  amount,  and  shall  be 
furnished  by  a  company  or  companies  satisfactory  to  the  seller, 
and  shall  be  in  form  or  forms  satisfactory  to  the  seller.  The 
purchaser  shall  also  pay  an  amount  not  to  exceed  (1)  per  cent, 
of  ($375,000)  to  cover  the  costs  of  supervision  by  the  seller's 
architect  or  agent.  The  purchaser  shall  also  furnish  to  the  seller, 
at  the  expense  of  the  purchaser,  a  policy  of  title  insurance  guaran- 
teeing the  mortgage,  which  is  to  be  delivered  to  the  seller.  The 
purchaser  shall  take  out  policies  of  general  liability  insurance  to 
protect  against  accident  in  the  demolition  of  the  present  building 
or  buildings  and  the  erection  of  the  new  ibuilding,  and  deposit  such 
policies  with  the  seller.  Such  insurance  is  to  be  of  amounts  and 
in  form  and  in  companies  satisfactory  to  the  seller,  and  the  pur- 
phaser  shall  also  take  out  and  maintain  policies  of  fire  insurance 
upon  the  said  building  during  construction  and  upon  the  materials 
.and  labor  entering  into  the  same  in  amounts  and  in  forms  and  in 
companies  satisfactory  to  the  seller  and  with  loss,  if  any,  payable 
to  the  seller,  as  interest  may  appear. 

'  In  case  the  purchaser  shall  not  present  plans  and  specifications 
to  the  seller  in  form  satisfactory  to  the  seller  by  the  {2Qih)  day 
of  {Jemuary,  1915,)  but  shall  within  (twenty)  days  thereafter 
furnish  plans  that  are  satisfactory,  then  the  closing  of  title  shall 
be  adjourned  to  a  date  not  later  than  (Fehnmry  20,  1915,)  but 
title  sihaU  close  as  of  (Jofmuiry  30,  1915.) 

If  the  purchaser  shall  so  elect,  he  may  convey  the  premises, 
subject  to  the  mortgage  herein  provided  for,  to  (Howard  Ho'oper, 
'Inc.,)  or  to  some  other  domestic  corporation,  approved  by  the 
seller,  and  in  case  of  such  conveyance,  advances  may  be  made 
to  such  corporation  with  the  same  force  and  effect  as  if  made  to 
(William  Hooper,)  and  such  a  conveyance  and  advances  there- 
after made  shall  be  deemed  to  be  in  pursuance  of  and  not  in  modi- 
fication of  this  agreement,  but  such  consent  to  assignment  shall 
operate  for  that  instance  alone  and  the  purchaser  shall  in  no  wise 
be  released  from  any  liability  or  responsibility  in  regard  to  this 
contract  and  the  performance  thereof. 


1072  Agreement 


Sale  of  Real  Pinpei'ty  —  Building  Loan 


First.  Said  mortgage  shall  coBtain  the  clauses  employed  by  the 
(Title  Guarantee  and  Trust  Company)  in  its  building  loan  mort- 
gages and  such  other  clauses  as  the  lender  may  require,  and  is 
hereinafter  referred  to  as  "  the  mortgage." 

.Second.  The  borrower  agrees  to  take  such  loan  and  covenants 
to  observe  the  terms  of  this  agreement. 

Third.  The  following  provisions  shall  be  observed  in  and  about 
the  construction  of  the  building : 

(a)  Should  the  plans  or  any  modification  thereof  not  be  in  the 
hands  of  the  lender  at  the  time  of  the  execution  of  this  agreement, 
they  shall  be  submitted  to  the  lender  before  they  are  approved  by 
the  Superintendent  of  Buildings. 

'     (b)   The  building  shall  be  constructed  in  strict  accordance  with 
the  plans  and  specifications  approved  by  the  lender. 

(c)  The  lender  shall  have  suiScient  notice  to  permit  an  ex- 
amination of  the  bottom  of  the  trenches  before  foundation  concrete 
is  started. 

(d)  If  there  be  steel  in  the  construction  of  the  building,  the 
members  of  the  steel  work  shall  be  painted  after  construction,  a 
field  coat  different  from  the  shop  coat,  and  of  a  quality  of  paint 
approved  by  the  lender. 

(e)  The  details  of  the  floor  construction  and  framing  plans 
shall  be  submitted  to  the  lender  for  approval  before  the  contract 
therefor  is  let. 

(f)  Permanent  stairs  with  temporary  treads  shall  be  erected 
as  rapidly  as  the  frame  work  is  erected,  but  if  the  permanent 
stairs  shall  be  delayed,  temporary  plank  stairs  shall  be  erected  in 
lieu  thereof. 

(g)  After  floor  filling  is  completed  and  before  the  wood  floor- 
ing is  laid  in  each  story,  sufficient  notice  shall  be  given  to  the 
lender  to  enalble  inspection  of  the  same. 

(h)  The  lender  shall  have  sufficient  notice  when  tests  of  the 
plumbing  and  framing  systems  and  structural  work  are  to  be 
made,  and  any  further  tests  required  by  the  lender  shall  be  made 
by  the  contractors  for  such  work  under  the  direction  of  the  lender, 
at  the  expense  of  the  borrower. 

(i)  The  frame  work  of  all  fireproof  buildings  shall  be  of  steel 
and  all  connections  within  a  three-foot  radius  of  columns  shall  be 
riveted. 

(j)   The  lender  shall  be  given  an  opportunity  to  examine  all 
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cast  iron  work  used  in  the  construction  of  the  building  before  it 
is  painted,  and  no  cast  iron  members  shall  be  used  which  are  not 
approved  by  the  lender.  Any  such  member  which  may  not  have 
been  so  approved  which  shall  be  incorporated  in  the  building  shall 
be  removed  whenever  required  by  the  lender. 

Fourth.  During  the  construction  of  the  building,  the  lender  and 
the  holder  of  the  mortgage  and  the  lender's  architects  and  en- 
gineers and  any  other  authorized  representative  of  the  lender  or 
seller  may  from  time  to  time  inspect  the  building  and  shall  be  fur- 
nished, if  required  by  them,  with  copies  of  all  plans,  detailed 
plans,  shop  drawings  and  specifications  relating  to  the  construction 
of  the  building,  and  they  may  examine  all  plans,  detailed  plans, 
shop  drawings  and  specifications  which  are  kept  at  the  work. 

Fifth.  No  advance  shall  be  due  unless  all  work  usually  done  at 
the  stage  of  construction  when  the  advance  is  payable  under  the 
terms  of  Schedule  "  C  "  be  done  in  a  good  and  workmanlike  man- 
ner, and  all  materials  and  fixtures  usually  furnished  and  installed 
at  such  stage  of  construction,  be  furnished  and  installed;  nor 
unless  all  iron  work  and  construction  be  approved  by  an  engineer 
satisfactory  to  the  lender,  nor  unless  the  premises  and  all  of  the 
property  herein  referred  to  shall  be  free  from  mechanic's  liens 
and  that  there  shall  be  presented  to  the  lender  a  certificate  of  the 
'jSTew  York  County  Clerk  to  that  effect. 

Parts  or  the  whole  of  any  installments  may  be  advanced  before 
they  become  due  if  the  lender  or  holder  of  the  mortgage  believe  it 
advisable  so  to  do  and  all  such  advances  or  payments  shall  be 
deemed  to  have  been  made  in  pursuance  of  this  agreement  and  not 
to  be  modifications  thereof.  The  making  of  any  advance  or  any 
part  of  an  advance  shall  not  be  deemed  an  approval  or  acceptance 
by  the  lender  or  the  holder  of  the  mortgage  of  the  work  theretofore 
done.  The  holder  of  the  mortgage  may  make  any  advances  or 
parts  of  any  advances  after  the  happening  of  any  of  the  events 
specified  in  the  clause  of  this  agreement  numbered  seventh  without 
thereby  waiving  the  right  to  demand  payment  of  the  mortgage 
debt  and  without  becoming  liable  to  make  any  other  or  further 
advance.  All  advances  are  to  be  made  at  the  office  of  (Kane,  Loft 
and  Company,  32  William  Street,  New  York  City,)  and  the  bor- 
rower is  to  give  to  the  lender  three  days'  notice  in  writing  before 
demanding  any  advance. 

Sixth.  If  the  construction  of  the  building  is.  not  carried  on  with 
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reasonable  dispatch,  or  should  be  discontinued  at  any  time,  the 
holder  of  the  mortgage  may  protect  or  complete  the  building; 
if  any  mechanic's  lien  or  liens  should  be  filed  against  said  prem- 
ises, such  holder  may  retain  or  deposit  in  behalf  of  the  borrower, 
with  the  clerk  of  the  county  in  which  said  premises  are  situated, 
sums  sufficient  to  discharge  sueh  lien  or  liens;  if  the  building 
be  not  completed  or  be  untenanted,  such  holdpr  may  take  posses^ 
sion  thereof,  employ  watchmen  to  protect  the  building  from  depre- 
dation or  injury,  and  m.ay  preserve  and  protect  the  fixtures  and 
property  therein ;  if  interest  should  become  overdue  on  any  prior 
mortgage,  sueh  holder  may  pay  the  same;  if  any  taxes,  assess- 
ments or  water  rates  affecting  said  premises  should  become  due 
and  remain  unpaid,  such  holder  may  pay  the  same ;  any  sums  paid 
or  expended  in  accordance  with  any  of  the  foregoing  provisions  of 
this  clause  shall  be  deemed  to  be  advanced  to  the  borrower  and 
shall  be  secured  by  said  bond  and  the  mortgage  and  at  the  option 
of  the  holder  of  the  mortgage,  may  be  deducted  from  any  advance 
■thereafter  becoming  due. 

'  Seventh.  Whenever  and  as  often  as  any  of  the  following  events 
occur  before  the  amount  of  said  loan  is  fully  advanced,  all  obliga- 
tion on  the  part  of  the  lender  or  the  holder  of  said  mortgage  to 
make  or  procure  any  further  advances  shall  cease,  if  the  lender 
so  elect,  and  the  said  mortgage  debt  shall  become  due  and  payable 
at  the  option  of  the  lender  or  of  the  holder  of  the  mortgage,  any- 
thing therein  or  in  said  bond  contained  to  the  contrary 
•notwithstanding : 

I     (a)   If  a  copy  of  the  plans  and  specifications  of  the  building 

fend  of  any  modifications  thereof  be  not  furnished  to  the  lender 

Whenever  the  lender  shall  require  the  same. 

'     (b)   If  the  plans  and  specifications  shall  not  be  satisfactory  to 

the  lender. 

'     (c)   If  the  plans  be  not  approved  by  the  Building  Department 

before  an  advance  is  demanded. 

■     (d)   If  the  building  be  not  erected  in  strict  accordance  with  the 

plans  and  specifications  approved  by  the  lender. 

(e)  If  the  materials  or  construction  of  the  building  be  not 
satisfactory  to  the  lender. 

(f )  If  any  materials,  fixtures  oir  articles  used  in  the  construc- 
tion of  the  building  or  appurtenant  thereto  should  be  purchased 
by  the  borrower  or  any  contractor  or  other  person  furnishing  labor 
or  materials  to  the  building,  so  that  the  absolute  ownership  of 
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such  materials,  fixtures  or  articles  will  not  vest  in  the  borrower 
immediately  on  delivery  thereof  at  the  building. 

(g)  If  the  borrower  do  not  disclose  to  the  lender  the  names  of 
all  persons  with  whom  the  borrower  contracts  or  intends  to  con- 
tract for  the  construction  of  the  building  or  the  furnishing  of 
labor  or  materials  therefor  and  obtain  the  acceptance  by  the  lender 
of  such  persons  as  contractors  upon  the  building. 

(h)  If  the  borrower  do  not  produce  upon  demand  the  contracts, 
bills  of  sale  or  agreements  or  any  of  them  under  which  the  bor- 
rower claims  title  to  the  materials,  fixtures  and  articles  iised  in 
the  construction  of  the  building  and  appurtenant  thereto. 

(i)  If  the  borrower  should  not  proceed  continuously  with  the 
erection  and  completion  of  the  building  (stoppage  by  reason  of 
actual  strikes  excepted) . 

(j)  If  a  survey  should  show  that  the  building  encroaches  upon 
property  other  than  that  described  in  Schedule  A,  to  an  extent 
deemed  material  by  the  lender. 

(k)  If  there  should  be  at  any  time  any  note  or  notice  of  viola- 
tion of  law  or  of  any  municipal  regulation  or  ordinances  filed  in 
or  issued  by  any  public  department  or  authority  against  the  build- 
ing or  against  the  borrower  by  reiason  of  any  matter  in  or  about 
the  construction  of  the  building. 

(1)  If  the  building  should  be  materially  injured  or  destroyed 
by  fire  or  other  casualty. 

(m)  If  the  borrower  do  not  observe  the  provisions  of  the 
clauses  of  this  agreement  numbered  third  and  fourth. 

(n)  If  the  borrower  should  assign  this  contract  or  any  interest 
therein,  or  any  right  to  receive  any  payment  or  portion  of  a  pay- 
ment herein  provided  for,  or  give  or  issue  an  order  on  the  lender 
or  holder  of  the  mortgage  for  the  payment  of  any  money  payable 
under  this  agreement. 

(o)  If  a  petition  in  bankruptcy  should  be  filed  by  or  against 
the  borrower,  or  if  the  borrower  shall  make  a  general  assignment 
for  the  benefit  of  creditors  or  if  a  receiver  of  the 'borrower's  prop- 
erty shall  be  appointed. 

(p)  If  the  borrower  should  convey  said  premises  or  any  interest 
therein. 

,(q)  If  the  premises  should  become  encumbered  by  any  lien  or 
encumbrance  not  herein  provided  for. 

'     (r)   If  default  should  be  made  in  the  payment  of  interest  upon 
any  of  the  mortgages  herein  mentioned. 
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The  mortgage  may  contain  tlie  foregoing  provisions  or  any  of 
them  but  the  omission  of  any  of  such  provisions  shall  not  be  a 
waiver  of  any  of  them. 

Eighth.  So  much  of  the  loan  as  may  be  required  therefor  may 
be  applied  by  the  lender  to  the  payment,  satisfaction  or  disposition 
of  any  mortgage  or  mortgages  or  other  encumlbrances  now  affect- 
ing the  premises  or  vs^hich  may  hereafter  affect  the  same,  and 
such  application  may  be  made  whenever  the  lender  shall  so  elect. 
So  much  of  the  loan  as  may  be  necessary  for  that  purpose  may  be 
applied  imder  th©  direction  of  the  borrower  to  the  payment  of 
any  fees,  brokerage  or  other  expenses  incident  to  the  obtaining 
or  making  of  the  loan  herein  agreed  to  be  made. 

ISTintb.  The  borrower  shall  pay  all  fees  heretofore  agreed  to  be 
paid  to  the  lender  or  any  other  person  or  corporation,  .the  expense 
of  exa-mination  of  title,  the  recording  tax  upon-  the  mortgage,  the 
charges  for  drawing  and  recording  papers  and  for  all  searches 
which  may  be  required  by  the  lender  to  assure  the  lender  that  the 
mortgage  is  a  lien  as  herein  covenanted;  the  borrower  shall  fur- 
nish to  the  lender,  or  the  lender  may  procure,  surveys  made  by  a 
surveyor  satisfactory  to  the  holder  of  the  mortgage  whenever  re- 
quired by  such  holder ;  any  such  fees  and  charges  and  the  charges 
for  surveys  may  be  deducted  from  any  advance  whenever  the 
lender  shall  elect  so  to  do. 

•  Tenth.  At  the  option  of  the  lender  or  holder  of  the  mortgage 
no  advance  need  be  made  so  long  as  there  exists  any  violation  or 
notice  of  violation  of  any  of  the  requirements  of  the  Board  of 
Fire  Underwriters  or  so  long  as  there  is  noted  in  any  municipal 
or  other  public  department,  any  note  or  notice  that  the  building 
violates  any  provision-  of  law  or  ordinance  or  does  not  comply  with 
any  provision  of  law  or  any  ordinance  applicable  thereto.  The 
borrower  shall  furnish  to  the  lender  official  searches  made  in  such 
departments  whenever  required  so  to  do. 

Eleventh.  In  case  the  building  be  one  to  which  the  provisions 
of  the  Tenement  House  Law  apply, 

(a)  "The  first  advance  shall  not  be  due  until  the  plans  shall  have 
been  approved  by  the  Tenement  House  Departnaent,  and  a  wTitten 
certificate  to  that  effect  shall  have  been  issued  by  such  department. 

(b)  No  other  advance  shall  be  due  xmless  the  building  shall 
comply  with  the  provisions  of  the  Tenement  House  Law,  so  far 
as  such  law  then  may  be  applicable. 
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(c)  The  last  adivance  shall  not  be  due  until  the  borrower  shall 
produce  a  certificate  issued  by  the  Tenement  House  Department, 
that  said  building  conforms,  in  all  respects,  to  the  requirements 
of  said  law. 

Twelfth.  So  much  of  any  advance  as  may  be  necessary  may  be 
applied  to  the  payment  of  accrued  in-terest  on  any  mortgage  men- 
tioned in  this  contract  and  to  any  suans  owing  by  the  borrower  to 
the  lender  for  fees,  surveys,  recording  and  other  proper  charges. 

Thirteenth.  The  lender  or  holder  of  the  mortgage  may.  release 
portions  of  the  mortgaged  premises  at  any  time  upon  receiving 
what,  in  the  opinion  of  the  lender,  is  a  proper  paym'ent  on  account 
of  the  mortgage  debt. 

Fourteenth.  The  lender  or  any  holder  of  said  bond  and  mort- 
gage may  extend  the  payment  of  the  principal"  secured  by  said 
bond  and  the  mortgage,  and  any  extension  so  granted  shall  be 
deemed  made  in  pursuance  of  this  agreement  and-  not  to  be  a 
modification  thereof. 

Fifteenth.  ISTotices  from  the  lender  to  the  borrower  may  be 
given  by  mailing  the  same  to  the  borrower  addressed  at  (No.  110 
West  4:0th  -Street,  New  York  City,')  and  any  notice  so  given  shall 
be  deemed  to  be  sufficient  for  all  purposes. 

IN  WITNESS  WHEREOF,  the  parties  hereto  have  signed 
and  sealed  these  presents  the  day  and  year  first  above  written. 

(LOUIS  R.  SHAW.)  (seal.) 

(IRA  A.  SEELEY,)  (seal.) 

(FRANK  M.  WARREN,)      (seal.) 
(WILLIAM  HOOPER.)  (seal.) 

(  Acknowledgments) 


POEM  No.  546 
Agreement  of  Indemnity  Without  Sureties 

THIS  AGREEMENT,  entered  into  this  (2lth)  day  of  (Sep- 
tember, 1916,)  between  the  (World  Irbdemnity  Company,  herein- 
after called  the  company,)  and  the  (West  Side  Club,  herein- 
after called  the  club,)  WITNESSETH : 

WHEREAS,  the  (company)  heretofore  recovered  a  judgment 
against  (The  Independent  Taxi  Company,)  which  amounts  with 
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interest  and  costs  to  {four  hundred  ninety-seven  and  97/100 
($497.97))  dollars,  and  in  a  proceeding  supplementary  to  execu- 
tion brought  by  the  {company)  against  the  said  judgment-debtor  an 
order  was  made  in  {tJie  City  Court  of  the  City  of  Neiv  YorJc  on 
the  nth  day  of  August,  1916,)  for  the  examination  of  the  (club) 
as  a  third  party  in  said  supplementary  proceedings  and  examina- 
tion of  the  (club)  as  a  third  party  through  (Arthur  P.  Pratt,  its 
treasurer,)  having  disclosed  that  the  (club)  has  in  its ' possession 
and  is  indebted  to  the  said  judgment-debtor  for  the  sum  of  (one 
thousand  fifty-eight  and  43/100  (1,058.43))  dollars,  and 

WHEEEAS,  by  an  order  of  the  (City  CouH  of  the  City  of 
New  YorJc)  made  in  such  proceeding  by  (Mr.  Justice  Allen)  and 
dated  (September  1st,  1916,)  the  (club)  was  permitted  to  pay 
over  to  the  sheriff  of  the  county  of  (New  York)  the  sum  of 
(four  hundred  ninety-seven  and  92/100  ($497.92))  dollars 
together  with  the  legal  fees  and  poundage,  which  said  sheriff  is 
entitled  to  under  the  execution  issued  upon  the  judgment  in  favor 
of  the  (company)  hereinbefore  described,  and  the  (club)  before 
m»aking  svich  payment  to  the  sheriff  desires  to  be  properly  indem- 
nified by  the  (company)  against  any  loss,  cost,  damage  or  expense 
of  any  kind  or  nature  which  it  may  sustain  or  be  put  to  by  reason 
of  making  such  payment. 

NOW,  ■  THEREFORE,  in  consideration  of  such  payment  to 
be  made  by  the  (club)  to  the  sheriff,  the  (company)  agrees  to 
fully  indemnify  and  save  harmless  the  (club)  from  and  against 
any  loss,  cost,  damage  or  expense  which  the  (club)  m^y  sustain 
or  be  put  .to  by  reason  of  making  the  payment  above  described 
pursuant  to  the'  order  of  (Mr.  Justice  Allen,)  and  the  (company) 
further  agrees  to'  defend  at  its  own  cost  and  expense  any  action  or 
legal  proceeding  which  may  be  brought  against  the  (cliiib)  by  any 
other  judgment-creditor  of  the  (The  Independent  Taxi  Company) 
or  any  other  person. 

The  (club)  agrees  that  it  w.ill  give  prompt  notice  to  the  (com- 
pany) in  writing,  by  letter  addressed  to  it  at  its  principal  place 
of  business,  (19  William  street,  borough  of  Manhattan,  City  of 
New  York,)  and  sent  through  registered  mail,  of  any  claim  made 
or  any  action  or  special  proceeding  commenced  against  it  arising 
out  of  the  payment  so  made  to  the  sheriff  and  will  furnish  to  the 
(company)  upon  request  any  information,  testimony,  statements 
of  account  and  any  othe'r  facts  and  assistance  within  its  power  for 
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the  purpose  of  defending  any  claim  so  made  or  any  legal  proceed- 
ing or  action  so  commenced. 

IN"  WITNESS  WHEEEOr,  the  parties  hereto  have  caused  this 
agreement  to  be  executed  by  their  duly  authorized  officers  and 
their  respective  seals  to  be  hereto  affixed  the  day  and  date  above 
mentioned. 

{WORLD  INDEMNITY  COMPANY,)      (l.  s.) 

By   {Samuel  Weston,)   Pres. 
{WEST  SIDE  CLUB,) 

By  {Arthur  Ayres,)   Sec'y. 
In  presence  of: 

{MARTIN  IRVING.) 

{ Acknowledgments) 


FOEM  No.  546 
Syndicate  Agreement 

AGREEMENT,  dated  this  {mth)  day  of  {June,  1916,)  by 
and  between  the  respective  parties  whose  names  are  hereto  sub- 
scribed, hereinafter  called  the  "  Syndicate,"  severally,  parties 

of  the  first  part,  and  Messrs and , 

hereinafter  called  the  "  Syndicate  Managers,"  parties  of  the 
second  part. 

WHEREAS,  the  Syndicate  is  desirous  of  purchasing  part  of 
the  capital  stock  (now  issued  or  that  hereafter  may  be  issued)  of 
certain  corporations  located  in  New  York  City,  provided  such 
stock  can  be  purchased  within  the  terms  and  conditions  herein- 
after mentioned: 

NOW,  THEREFORE,  THIS  AGREEMENT  WITNESS- 
ETH, that  in  consideration  of  the  premises  and  of  their  mutual 
promises  and  the  expected  benefits  from  the  performance  hereof 
the  parties  hereto  severally  agree  with  each  other  and  with  the 
Syndicate  managers  as  follows: 

First.  The  parties  of  the  first  part,  members  of  the  Syndicate, 
do,  and  each  for  himself,  his  legal  representatives,  assigns,  suc- 
cessors and  survivors,  and  not  for  the  others,  does  agree  with  the 
Syndicate  managers  and  with  each  other  that  they  will  contribute 
to  a  Syndicate  fund,  a  sum  equal  to,  but  not  in  excess  of,  the 
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amounts  set  opposite  their  respective  signatures  hereto,  to  be  paid 
to  the  Syndicate  managers  as  they  may  call  therefor  as  hereinafter 
pr6vided.  Nothing  herein  shall  be  construed  to  render  the  sub- 
scribers or  the  Syndicate  managers  liable  to  contribute  more  than 
the  amounts  set  opposite  their  respective  names.  It  is  further 
understood  that  all  subscriptions  hereto  as  to  actual  and  propor- 
tionate amounts  are  made  subject  to  allotment  by  the  Syndicate 
managers,  in  their  absolute  discretion,  each  subscriber  to  be  noti- 
fied in  writing  of  the  amount  allotted  to  him,  such  notification  to 
become  forthwith  a  part  of  this  agreement.  The  Syndicate  fund 
is  to  be  used  by  the  Syndicate  managers  for  the  purpose  of  pur- 
chasing and  managing  from  an  investment  standpoint  the  stock 
above  mentioned  and  loans  and  obligations  secured  by  such  stock, 
and  in  subscribing  for,  paying  for  and  receiving  and  managing 
the  stock  above  mentioned  that  may  hereafter  be  issued  for  account 
of  the  Syndicate. 

Second.  The  Syndicate  managers  from  time  to  time  during  the 
continuance  of  this  agreement,  may  make  or  cause  to  be  made 
purchase  of  stock  and  loans  and  obligations  secured  by  the  stock 
above  mentioned  from  any  party  hereto  and  otherwise,  and  in  any 
market,  and  in  such  amounts  and  in  such  manner  as  they  may  deem 
expedient,  and  to  subscribe^  for  and  to  pay  for  and  receive  stock, 
above  mentioned  that  md,y  be  hereafter  issued. 

Third.  Each  member  of  the  Syndicate  shall  have  at  least  ten 
days  after  call  by  the  Syndicate  managers  within  which  to  make 
the  payments  due  by  him  hereunder,  it  being  understood  that  one 
member  shall  not  be  called  unless  all  are  called  and  that  the  per- 
centage of  each  allotment  called  shall  be  the  same  in  every  case. 
As  each  member  of  the  Syndicate  makes  the  payment  called,  he 
ihedl  receive  a  receipt  from  the  Syndicate  managers  stating  the 
amount  of  his  subscription  or  allotted  subscription  and  the  per- 
centages thereof  paid;  the  terms  of  such  receipts  and  certificates 
to  become  forthwith  upon  issuance  a  part  of  this  agreement.  Each 
member  of  the  Syndicate  shall  be  responsible  to  the  full  extent  of 
his  subscription  regardless  of  the  payment  or  non-payment  of  the 
subscription  of  any  other  member  of  the  Syndicate.  In  case  of 
the  failure  of  any  member  of  the  Syndicate  to  make  punctually 
any  pajonent  when  and  as  called  by  the  Syndicate  managers,  or 
to  perform  any  of  his  undertakings,  herein  fully  and  punctually, 
the  latter  are  hereby  empowered  in  their  discretion  to  declare 
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forfeited  all  rights  hereunder  of  such  defaulting  member  and 
exclude  him  from  all  rights,  interest  and  participation  hereunder, 
and  to  issue  forthwith  without  notice  and  without  public  sale  a 
receipt  for  this  particular  payment  to  any  party  hereto  or  other 
person  whom  they  may  allow  to  make  such  payment,  such  receipt 
indicating  that  the  holder  is  a  participant  to  the  percentage  indi- 
cated, in  the  benefits  derived  from  the  subscription  of  the  default- 
ing Syndicate  member ;  and  in  the  final  distribution  of  the  assets 
and  profits  of  the  Syndicate,  the  Syndicate  managers  shall  see  that 
such  substitute  receives  his  pro  rata  proportion  of  the  same.  With 
the  written  consent  of  the  Syndicate  managers,  —  which  they  are 
authorized  to  give  or  withhold  in  their  discretion, —  as  a  condi- 
tion precedent,  a  defaulting  Syndicate  member  may  be  allowed  to 
nominate  another  party  to  make  any  payment  of  his  subscription 
and  receive  the  proper  receipt  therefor  entitling  the  holder  to 
receive  his  pro  rata  proportion  of  the  assets  and  profits  of  the  , 
Syndicate  as  finally  determined.  The  participation  of  any  default- 
ing member  may  be  acquired  by  any  party  hereto  or  any  other 
person  without  accountability  to  such  defaulting  member.  How- 
ever, a  defaulting  Syndicate  member  shall  be  responsible  to  each 
of  the  other  Syndicate  mem-bers  for  any  damages  caused  by  his 
default  in  payment  or  otherwise  or  in  full  and  punctual  perform- 
ances hereof. 

Fourth.  As  the  stock  shall  be  acquired  by  the  Syndicate  mana- 
gers for  the  account  of  the  Syndicate,  the  Syndicate  managers 
may,  if  they  deem  it  wise,  cause  the  certificates  therefor  to  be 
transferred  into  the  names  of  the  Syndicate  managers,  who  shall 
immediately  and  duly  endorse  the  same  in  blank. 

A.  So  long  as  the  Syndicate  shall  continue,  and  until  final  dis- 
tribution of  the  Syndicate  property,  but  not  later  than  the  (30i/i) 
day  of  (June,  1917,)  the  parties  of  the  first  part  irrevocably  and 
as  part  consideration  hereunder  assent  to,  and  agree  to  be  bound 
by,  any  action  of  the  Syndicate  managers,  parties  of  the  second 
part,  taken  hereunder,  and  hereby  constitute  the  parties  of  the 
second  part  and  their  successors  and  appointees  as  herein  said, 
the  agents  of  the  parties  of  the  first  part,  with  plenary  power  and 
discretion : 

To  hypothecate  or  to  pledge  for  the  Syndicate,  all  or  any 
part  of  said  stock,  or  all  or  any  part  of  such  loans  or  obliga- 
tions secured  by  such  stock,   as  may  be  purchased,   such 
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hypothecated  or  pledging  permitting  the  Syndicate  mana- 
gers to  purchase  a  larger  amount  of  said  stock,  or  loans  or 
obligations  secured  by  said  stock,  with  a  given  amount  of 
money  than  otherwise,  and  to  borrow  money  thereon  for  the 
Syndicate,  either  by  establishing  an  open  account  or  making 
and  deKvering  notes  or  otherwise  in  the  name  of  the  Syndi- 
cate managers  for  the  Syndicate ; 

To  vote  upon  and  give  proxies  to  vote  upon  and  to  sign  and 
make  agreements  of  any  and  all  kinds  in  respect  to  any  or  all 
of  such  stock  covered  by  this  agreement  at  any  and  all  meet- 
ings of  the  stockholders  of  said  corporation  or  corporations 
for  the  election  as  directors  of  such  persons  as  they  may 
deem  advisable ;  and  for  the  increase  of  the  capital  and  sur- 
plus, or  either  of  them,  of  the  said  corporation  or  corpora- 
tions to  any  amount  soever,  with  full  power  to  subscribe  for 
the  same  in  their  name  for  the  Syndicate  or  otherwise,  and  to 
purchase,  hold  and  dispose  of  all  or  any  part  of  the  same  in 
any  manner  they  may  deem  advisable;  and  for  the  reduction 
of  the  capital  and  surplus,  or  either  of  them,  of  the  said 
corporation  or  corporations  to  any  amount  soever ;  and  for 
the  amendment  of  its  or  their  certificates  of  incorporation  or 
charter  and  by-laws  in  any  respect  soever,  including  any 
change  in  or  addition  to  corporate  powers  and  purposes  and 
including  any  change  in  the  number  or  powers  of  the  direc- 
tors ;  and  for  the  sale,  exchange,  disposition,  or  recapitaliza- 
tion of  any  or  all  of  its  or  their  assets  or  the  assets  of  this 
Syndicate,  or  both,  now  held  and  which  may  hereafter  be 
acquired  —  either  to  or  through  the  existing  or  other  cor- 
porations or  individuals ;  and  for  any  consolidation  or  merger 
of  the  said  corporation  or  corporations  with  any  other  cor- 
poration or  corporations  or  with  each  other ;  and  for  the  pur- 
chase, holding,  owning  and  voting  of  stock  or  other  interests 
in  any  other  corporation  —  and  for  entering  into  any  agree- 
ment for  conmiunity  of  interest  with  any  other  corporation ; 
and  for  any  or  all  such  purposes  and  any  other  purposes  and 
measures  soever  —  and  all  upon  such  terms  and  conditions 
as  in  their  discretion  exclusively  such  Syndicate  managers 
may  deem  advisable.  Also,  with  regard  to  such  stock  —  to 
collect,  receive  and  give  acquittance  for  any  dividends,  divi- 
sion of  assets  or  other  distribution;  to  receive  and  accept 
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offers,  tenders  and  notices  made  by  said  corporation  or  cor- 
porations in  respect  of  any  sale,  exchange  and  disposition  of 
any  assets  or  other  matters  whatsoever;  and  to  give  such 
consents  and  take  such  action  thereon  as  in  their  discretion 
exclusively  they  may  deem  best;  and  in  general,  to  possess 
and  exercise  all  the  rights  of  stockholders  of  said  corporation 
or  corporations  in  respect  .to  said  stock,  whether  in  their 
possession  or  distributed  in  whole  or  in  part  among  the 
subscribers  hereto,  parties  of  the  first  part,  and  to  represent 
and  act  thereon  as  fully  as  if  they  were  the  actual  owners  of 
the  said  stock;  to  employ  brokers,  agents,  and  counsel,  and 
pay  such  charges  for  services  rendered  to -themselves  as  Syndi- 
cate managers  or  as  committee  as  they  may  deem  reasonable ; 
and  all  their  acts  in  respect  to  said  stock  and  in  accordance 
with  the  powers  hereby  conferred  expressly  or  by  fair  impli- 
cation shall  be  binding  and  conclusive  upon  the  Syndicate 
and  each  and  every  of  its -members. 

B.  In  the  event  of  the  death,  resignation  or  inability  to  serve 
of  a  Syndicate  manager,  the  vacancy  shall  be  filled  by  a  majority 
vote  of  the  surviving  Syndicate  managers,  or,  if  there  be  but  one 
survivor  the  vactacy  or  vacancies  shall  be  filled  by  him;  or  may 
be  left  unfilled.  The  Syndicate  managers  shall  have  power  to 
appoint  additions  to  their  number  whenever  they  deem  wise.  Such 
successors  or  appointees,  upon  signing  this  agreement,  shall  there- 
upon be  and  become  members  of  said  Board  of  Syndicate  managers 
and  parties  hereto  of  the  second  part,  -with  all  powers  and  duties 
as  if  originally  made  parties  of  the  second  part  hereto.  It  is 
understood  that  in  the  same  manner  as  other  members  of  -the 
Sj-ndicate,  the  S.yndicate  managers  may  become  subscribers  to 
and  participants  in  said  Syndicate,  with  all  the  rights  and  obliga- 
tions of  such  subscribers  and  participants.  But  the  Syndicate 
managers  shall  have  the  sole  -direction  and  management  of  the 
Syndicate. 

C.  Action  ^0  be  taken  upon  questions  arising  before  the  Syndi- 
cate managers  from  time  to  time  shall  be  determined  by  a  majority 
of  those  then  acting  as  Syndicate  managers,  either  at  a  meeting, 
or  without  a  meeting,  by  the  consent  in  writing  of  such  majority ; 
and  in  like  manner  they  may  establish  their  rules  of  action.  But 
for  any  particular  action  or  for  a  length  of  time  not  exceeding 
sixty  days,  any  Syndicate  manager  may  delegate  in  writing  any 
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or  all  of  his  authority  to  another,  and  the  action  of  the  -Syndicate 
manager  so  delegated  in  writing  shall  be  deemed  the  action  of 
both. 

D.  Books  shall  be  kept  by  the  Syndicate  managers  containing 
the  names  and  addresses  of  such  of  the  members  of  the  Syndicate 
as  shall  furnish  the  same  to  them.  Any  notice  hereunder  shall  be 
deemed  to  have  been  duly  given  if  mailed  to  subscribers  directed 
to  the  addresses  so  furnished.  The  Syndicate  managers  shall  be 
under  no  obligations  to  give  any  notice  to  any  subscriber  who  shall 
not  have  furnished  an  address. 

Fifth.  This  agreement  shall  continue  in  force  and  operation 
until  finally  terminated  at  the  option  of  the  Syndicate  managers 
when  notice  thereof  will  be  given  to  the  subscribers.  But  if  such 
option  be  not  exercised  prior  to  the  30th  day  of  June,  1917,  this 
agreement  shall  finally  terminate  on  that  day.  When  terminated 
there  shall  be  a  distribution  of  all  assets,  stock,  rights  and  profits 
(though  there  may  be  a  partial  distribution  at  any  time  prior 
thereto  in  the  discretion  of  the  Syndicate  managers)  with  full 
power  to  the  Syndicate  'managers  at  any  time  or  times  before  dis- 
tribution to  exchange  or  to  sell  at  public  or  private  sale  with  or 
without  notice  the  whole  or  any  part  thereof  belonging  to  the 
Syndicate.  At  the  time  of  such  termination  the  net  profit  that 
may  accrue  through  the  carrying  out  of  this  agreement  and  the 
operations  of  the  Syndicate  managers  hereunder  shall  be  and 
remain  the  property  of  the  several  members  of  the  Syndicate, 
or  their  assigns,  in  whole  or  in  part  according  to  the  am'ount  and 
ratio  of  their  respective  subscriptions.  The  Syndicate  managers 
in  'making  a  distribution  shall  first  retain  their  disbursements  for 
expenses  and,  in  addition  thereto,  seven  per  centum  of  the  total 
cost  of  such  above-mentioned  stock  as  may  be  acquired,  for  the 
services  rendered  by  them  as  committee  and  Syndicate  managers 
to  the  'Syndicate  which  in  their  discretion  they  may  deduct,  dis- 
burse and  pay  out  from  time  to  time  during  the  life  of  the  Syndi- 
cate. Upon  final  distribution  withojat  other  charge  or  deduction, 
except  as  aforesaid,  they  shall  divide,  pay  over  and  distribute  to 
the  parties  entitled  thereto,  the  net  assets,  stock  rights',  net  profits 
and  all  other  net  benefits  which  they  may  have  received  as  the 
agents  of  the  Syndicate. 

Sixth.    The  parties  hereto  severally  agTee  not  to  become  in- 
terested, save  through  said  Syndicate  managers  for  the  account  of 
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the  'Syndicate  under  this  agreement,  in  the  purchase  or  sale  of  the 
said  stock  issued  or  when  and  as  issued  without  the  approval  in 
writing  previously  obtained  from  said  Syndicate  managers  within 
four  months  from  the  date  hereof. 

Seventh.  The  Syndicate  managers  shall  not  be  liable  under  any 
of  the  pr.ovisions  of  this  agreement,  or  in  or  for  any  matter  there- 
with connected,  except  for  gross  negligence  or  willful  miscon- 
duct in  performing  or  refraining  from  performing  and  carrying 
out  the  obligations  by  them  herein  expressly  assumed  as  such 
Syndicate  managers,  the  implication  of  any  obligation  not  herein 
expressly  assumed  by  them  being  hereby  expressly  denied  and 
waived.  The  enumeration  of  particular  powers  conferred  herein 
upon  the  Syndicate  managers  shall  not  be  construed  as  limiting 
the  general  powers  or  discretion  which  are  Hereby  intended  to  be 
conferred. 

Eighth.  This  agreement  shall  bind  and  benefit  (ratably  accord- 
ing to  the  amount  of  their  general  subscriptions)  not  only  the 
parties  hereto,  but  their  respective  legal  representatives,  assigns, 
successors  and  survivors. 

Ninth.  This  agreement  may  be  extended  for  a  further  period 
of  three  months  upon  the  written  request  to  the  Syndicate  man- 
agers of  a  majority  in  interest  of  the  signers  hereof  without  any 
further  or  other  action. 

IN  WITISrESS  WHEREOF,  the  parties  hereto  severally  have 
hereunto  affixed  their  signatures,  it  being  understood  for  conven- 
ience that  this  agreement  may  be  subscribed  in  several  parts  and 
copies  with  like  force  and  effect  as  if  all  the  subscriptions  were 
to  one  part  or  copy  hereof. 

(Signature)  [l.  s.] 

Witnesses : 


( Ackii  owl  edgments ) 
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FORM  No.  547 

Sales  Agreement  —  Mainif aeturer  with  Distributer 

AKTICLES  OF  AGREEMENT  entered  into  by  and  between 
{TEE  GOULD  COMPANY,  organized  under  the  laws  of  the 
State  of  Ohio,)  and  doing  business  at  (Cleveland,  Ohio,)  party 
of  the  first  part,  hereinafter  called  the  seller,  and  (JAMES  RED- 
MOND of  Troy,  New  York,)  party  of  the  second  part,  hereinafter 
called  the  purchaser,  in  the  following  terms : 

TBffi  SELLER  PROMISES : 
Ist.     To  sell  the  following  models  of  ("  GOULD  AUTOMO- 
BILES ")  for  cash  in  par  funds,  to  the  purchaser  at  the  following 
prices,  f.  o.  b.  (Cleveland,  Ohio-,)  namely: 

To  allow  (20)  %  discount  from  the  above  list  prices. 

Should  the  seller,  in  his  discretion,  desire  to  ship  any  (auto- 
mobile or  automobiles)  from  (Troy,  N.  Y.,)  the  sum  of 

dollars  additional  to  the  net  price  to  be  paid  for  back  freight  and 
handling. 

Equipment  to  be  as  per  separate  list  prices. 

2d.  To  allow  the  purchaser,  in  addition  to  the  discount  above 
named,  a  further  discount  based  upon  net  amount  paid  in  cash  in 
par  funds,  by  the  purchaser  to  the  seller,  for  (models  above 
enumerated,  on  or  before  June  30,  1917,)  and  provided  that  all 
other  provisions  of  this  agreement  have  been  complied  with  by  the 
purchaser.     They  shall  be  as  follows : 

From  ($20,000  to  $35,000.-3%) 
From  (  35,000  to  50,000  —  4%) 
From  (   50,000  tcf  5%) 

3d.  To  establish  n-o  other  dealer  for  the  sale  of  Models  enu- 
merated in  this  agreement,  in  the  City  of  (Troy,)  County  of 
(Reiisselaer,)  State  of  (New  York,)  during  the  continuance  of 
this  contract,  and  allow  the  purchaser,  until  further  notice,  to 
make  sales  in  the  following  open  territory  (i.  e.,  territory  that  is 
allotted  to  no  dealer) : 

4th.  To  sell  to  the  purchaser  such  (parts  of  "  GO  ULD  "  auto- 
mobiles) as  said  seller  regularly  manufactures,  at  a  discount  of 
....%   from  list  price  thereof,  f.   o.  b.    (Cleveland,  Ohio,)   it 
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being  expressly  understood  that  this  diacoimt  shall  not  apply  to 
{equipmuent  such  as  tires,  bodies,  chassis,  tops,  etc.,  and  such 
parts)  as  are  not  manufactured  by  the  seller,  or  are  for  sale  regu- 
larly in  the  open  market  at  a  standard  list  price. 

5th.  To  supply  to  the  purchaser  such  quantity  of  catalogs  and 
advertising  matter  as  may  be  necessary  in  the  opinion  of  the  seller 
for  the  proper  conduct  of  the  business. 

THE  PUKCHASER  PROMISES : 

1st.  To  order,  accept  and  pay  for  (20  "GOULD")  auto- 
mobiles on  the  terms  and  conditions  herein  expressed,  to  be  deliv- 
ered before  (June  30th,  1917.)  Specifications  for  (styles,  colors, 
equipment  and  dates  of  deliveries)  to  be  made  as  hereinafter 
provided. 

2d.  To  handle  no  new  automobiles  other  than  those  manu- 
factured by  the  seller 

3d.  Not  to  sell  any  (model)  purchased  of  the  seller  under  this 
contract,  outside  of,  or  to  be  sold  outside  of,  the  territory  above 
specified,  and  to  refer  all  inquiries  for  ("  GOULD  "  automobiles) 
for  other  than  the  said  territory  to  the  seller. 

4th.  To  keep  in  stock  at  least  (one  1917  "  GOULD"  auto- 
mobile) to  be  used  for  exhibition  and  demonstrating  purposes, 
and  to  maintain  it  in  good  order  and  repair  during  the  continuance 
of  this  agreement. 

5th.  To  give  in  writing  to  the  seller,  at  least  once  each  month, 
the  names  and  addresses  of  all  purchasers  of  ("  GOULD  "  auto- 
mobiles,) together  with  (their  model  and  serial  number.) 

6th.  Not  to  advertise  any  (new  "  GOULD"  automobile)  for 
less  than  list  price. 

7th.  If  the  purchaser  violates  the  2d,  3d,  4th  or  6th  para- 
graphs of  this  agreement,  the  seller,  if  he  so  elects,  may  imme- 
diately cancel  this  contract,  or  charge  the  purchaser  as  damages 
for  each  violation,  the  full  list  retail  price  of  any  automobile  sold 
by  purchaser  to  any  person  residing  beyond  the  limits  of  pur- 
chaser's territory,  as  herein  specified.  Purchaser  hereby  author- 
izes seller  to  make  such  additional  charge,  and  agrees  to  pay  the 
full  list-  price  for  all  machines  so  sold  without  the  allowance  for 
any  discount  as  provided  herein. 

8th      To  pay  not  later  than  the  (10th)  a£  the  month  foUowmg 
shipm'ent  of  the  goods,  for  all  parts,  supplies  and  other  merchan- 
dise charged  during  the  preceding  month. 
35 
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9th.  To  make  no  deductioB  in  settlement  for  parts  or  other 
merchandise  for  which  credit  is  obtained  unless  credit  memoran- 
dum froim  the  seller  shall  have  been  received,  showing  the  amount 
allowed. 

10th.  To  pay  transportation  charges  on  all  advertising  matter 
supplied  without  charge  by  the  seller. 

11th.  To  pay  the  seller  the  sum  of  $(200)  with  the  signing  of 
this  contract  for  each  (automobile)  ordered  under  this  agreement, 
and  to  pay  the  balance  thereon  when  notified  by  the  seller  that 
said  (automobile  or  automobiles)  are  ready  for  shipment. 

12th.  That  should  the  purchaser  elect  to  have  (automobiles) 
shipped  to  the  purchaser  to  be  paid  for  by  sight  draft  attached 
to  bill-of-Iading  or  otherwise,  and  the  seller  comply  with  such 
desire,  then  and  in  that  case  responsibility  of  the  seller  shall  cease 
when  such  (automobile)  is  delivered  to  the  railroad  company  or 
any  common  carrier,  and  that  the  purchaser  shall  and  does  there- 
upon assume  the  liability  for  the  safe-keeping  and  conduct  of  such 
(automobile.) 

13th.  That  sales  of  ("GOULD"  automX)biles,)  equipments 
and  parts  to  the  United  States  Government  in,  or  to  be  used  in, 
the  above  territory,  are  not  subject  to  the  terms  of  this  agreement. 

14th.  The  sales  of  (Gould  Commercial  Motor  Cars,  equip- 
ments and  farts)  in,  or  to  be  used  in,  the  above  territory,  are  not 
subject  to  the  terms  of  this  agreement.  By  the  term  ("  Gould 
Commercial  Motor  Cars")  is  meant  (not  only  the  regular  com- 
mercial car  chassis  and  bodies  as  furnished  by  The  Gould  Com- 
pany, but  also  all  chasses  or  cars  of  whatever  model  sold  to  be  used 
for  commercial  purposes  and  not  for  private  passenger  use.) 

IT  IS  MUTUALLY  AGKEED : 
1st.     That  full  performance  by  the  purchaser  is  a  condition 
precedent  to  performance  by  the  seller. 

2d.  That  this  contract  and  all  orders  hereunder  are  subject  to 
strikes,  accidents,  fire,  delay  of  transportation  or  other  causes 
beyond  the  control  of  the  seller,  and  that  the  seller  shall  not  be 
liable  to  the  dealer  for  any  damage  or  loss  the  dealer  may  sustain 
by  reason  of  the  seller's  failure  to  make  delivery  on  date  that  may 
be  agreed  upon  for  shipment. 

3d.  The  specifications  for  (styles,  colors,  equipment)  and  dates 
of  deliveries  on  (cars)  ordered  under  this  contract  shall  be  made 
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to  the  seller  by  the  purchaser  upon  demand  of  the  seller.  Refusal 
or  neglect  to  make  such  specifications  in  writing,  when  demanded, 
shall  constitute  a  waiver  for  any  claims  or  damages  or  loss  to  the 
buyer,  against  the  seller,  for  any  failure  to  make  deliveries. 

4th.  That  all  claims  for  alleged  shortages  must  be  made  by 
the  purchaser  within  (ten)  days  of  receipt  of  the  shipment  on 
which  shortage  is  claimed,  and  that  after  expiration  of  (ten)  days 
no  such  claim  will  be  made  or  allowed. 

5th.  That  the  seller  shall  have  the  right  to  reject  any  order 
or  specification,  or  part  thereof,  for  goods  from  the  purchaser  as 
it  may  deem  fit. 

6th.  That  all  ("  GOULD  "  cars)  are  subject  to  warranty  pub- 
lished in  the  seller's  catalog,  and  no  other  warranty  or  guarantee 
is  given. 

7th.  That  this  agreement  or  any  claim  of  the  purchaser  here- 
under is  not  transferable. 

8th.  That  should  the  purchaser  dissolve  this  contract  by  giving 
notice  or  neglect  or  refuse  to  comply  with  any  provision  of  this 
agreement  all  payments  as  deposits  on  (cars)  heretofore  made 
shall  belong  to  the  seller. 

9th.  That  the  failure  of  the  seller  to  enforce  at  any  time  any 
provision  of  this  agreement,  or  to  exercise  any  option  which  is 
herein  conceded,  or  to  require  at  any  time  performance  by  the 
purchaser  of  any  provision  thereof,  shall  in  no  way  affect  the 
validity  of  this  contract  or  any  part  thereof,  or  the  right  of  the 
seller  to -thereafter  enforce  the  same. 

10th.  That  during  the  continuance  of  this  contract  if  the  seller 
shall,  at  any  time,  believe  that  the  purchaser  is  not  devoting  suffi- 
cient time  and  energy  to  the  sale  of  (Gould)  cars  to  (liis)  fullest 
extent,  the  seller  shall  have  the  right  and  privilege  of  entering  the 
said  territory  and  making  such  sales  as  it  may  see  fit,  without 
terminating  this  contract  or  infringing   any  of  the  provisions 

hereof. 

11th.  That  the  stipulations  of  the  agreement  have  been  read 
and  are  understood  by  the  purchaser,  and  that  there  are  no  agree- 
ments or  understandings  either  oral,  written  or  otherwise,  which 
in  any  manner  alter,  abridge  or  conflict  with  the  above,  and  this 
agreement  may  be  altered,  modified,  or  abridged  only  in  writing 
duly  signed  by  an  officer  or  branch  manager  of  the  seller  duly 
authorized. 
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12th.  That  the  purchaser  is  not  in  any  manner  whatsoever 
autliorized  or  empowered  herein  to  conduct  business  under  the 
name  or  for  account  of  the  seller,  nor  in  its  name  nor  upon  its 
behalf  to  enter  into  contracts  with  or  bill  goods  to  third  persons, 
nor  in  its  name  to  make  promises  or  TepresentationB  relative  to 
its  goods,  other  than  contained  in  the  catalog  hereinbefore  re- 
ferred to,  and  shall  not  use  the  term  ageint  or  agency  in  any 
manner  in  the  conduct  of  his  bnsiness. 

13th.  That  this  agreement  shall  take  efieot  feom  and  after,  its 
acceptance  by  the  seller,  which  acceptance  is  evidenced  by  the 
signature  of  an  officer  or  branch  office  manager  acting  within  his 
authority  hereunto ;  and  the  same  is  to  continue  in  force  until  .and 
including  (June  30, 1917,)  unless  dissolved  by  either  party  giving 
notice ;  and  in  case  of  violation  of  this  contract  by  the  purchaser, 
the  seller  may  cancel  it  -without  notice.  This  contract  supersedes 
all  contracts  of  prior  date,  except  (contract  for  trucks,)  if  any, 
and  any  existing  contracts  for  (trucks,)  if  any,  are  hereby  ter- 
minated at  the  date  of  the  signing  of  this  contract. 

IJSr  WITNESS  WHEEEOF,  both  parties  have  signed  and 
accepted  this  agreement  on  the  (2d)  day  of  (October,  1916.)    . 

(THE  GOULD  COMPANY,) 

By  (GERALB  GOULD,) 

( General  Sales  Mwnuger.) 

Accepted  (October  2,  1916.) 

(JAMES  REDMOND.) 


FOKM  No.  548 
Contract  of  Employment  Covering  Invention  and  l^rade  Secrets 

A-GEEEMENT  between ,  a  corporation 

organized  and  existing  under  and  by  virtue  of  the  laws  of  the 

State  of   ,  having  its  principal  place  of  business 

at  the  City  of ,  in  the  County  of ,  and 

State  of ,  hereinafter  xefeired  to  as  "  Employer  " ; 

and ,  hereinafter  referred  to  as  *'  Employee." 

WHEEEAS,  said  Employer  is  engaged  in  the  manufacture  and 
sale  of ;  and 

WHEEEAS,  said  Employee  desires  to  enter  (or  to  continue 
in)  the  employment  of  said  Employer; 
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Invention  and  Trade  Secrets 

NOW,  THEEEFOKE,  said  Employer  and  said  Employee,  in 
consideration  of  their  respective  and  mutiial  promises  and  agree- 
ments hereinafter  set  forth,  promise  and  agree  as  follows : 

Said  Employee  Promises  and  Agrees : 

( 1. )  That  he  will  devote  his  entire  time  and  his  best  efforts 
during  the  period  of  his  said  employment  to  such  duties  as  may 
be  assigned  him  by  said  Em-ployer  and  that  he  will  faithfully  and 
diligently  serve  and  endeavor  to  further  the  interests  of  said 
Employer  during  the  period  of  his  said  employment ; 

(2.)  That  any  and  all  improvements  or  inventions  within  the 
scope  of  said  Employer's  business,  which  he  may  conceive  or 
make  during  the  period  of  his  said  employment,  shall  be  the  sal© 
and  exclusive  property  of  said  Employer,  and  that  he  will,  when- 
ever requested  so  to  do  by  said  Employer,  execute  and  sign  any 
and  aU  applications,  assignments,  or  other  instruments  which  said 
Employer  shall  deem  necessary  in  order  to  apply  for  and  obtain 
Letters  patent  of  the  United  States  or  of  foreign  countries  for 
said  improvements  or  inventions,  and  in  order  to  assign  and  con- 
vey to  said  Employer  the  sole  and  exclusive  right,  title,  and  inter- 
est  in   and  to   said  improvements,   inventions,   applications,   or 

patents;  and 

(3.)  That  he  will  not  disclose  or  use  at  any  time,  either  during 
or  subsequent  to  his  said  employment,  any  secret  or  confidential 
information  or  knowledge  obtained  or  acquired  by  him  by  reason 
of  his  said  employment,  unless  he  shall  establish  in  a  court  of  law 
or  of  equity  that  such  information  or  knowledge  is  in  the  public 
domain  without  his  own  wrong ; 

Said  Employer  Promises  and  Agrees: 

(a)  To  employ  said  Employee  (or  continue  his  employment) 
at  a  wage  or  salary  to  be  mutually  agreed  upon  between  the  parties, 
for  such  length  of  time  as  shall  be  mutually  agreeable  to  said 
Employer  and  to  said  Employee;  and 

(b)  To  pay  said  Employee  as  a  bonus  in  addition  to  the  con- 
sideration set  forth  above  in  paragraph  (a)  the  sum  of  ($ .  . .  . . . ) 

for  each  improvement  or  invention  which  said  Employee  shall 
conceive  or  make  during  the  period  of  his  employment,  for  which 
said  Employer  desires  to  apply  for  Letters  Patent  as  above  set 
forth,  payable  upon  the  signing  and  execution  by  said  Employee 
of  the  papers  set  forth  above  in  paragraph  (2.) 
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Invention  and  Trade  Secrets 

Said  Employer  and  said  Employee  Mutually  Agree: 

(1.)  That  the  Employee's  obligation  to  execute  the  papers  set 
forth  above  in  paragraph  (2)  shall  continue  beyond  the  termina- 
tion of  the  period  of  employment  with  respect  to  any  and  all 
improvements  or  inventions  conceived  or  made  by  him  during  the 
period  of  said  employment,  and  such  obligation  shall  be  binding 
on  the  assigns,  executors,  administrators,  and  other  legal  repre- 
sentatives of  said  Employee; 

(2.)   That  said  bonus  of ($ )  set 

forth  above  in  paragraph  (b)  shall  apply  only  to  those  improve- 
ments or  inventions  for  which  said  Employer  desires  to  obtain 
Letters  Patent; 

(3.)  That  the  expense  of  applying  for  and  obtaining  Letters 
Patent  on  said  improvements  or  inventions  shall  be  borne  entirely 
by  said  Employer ; 

(4.)  That  this  agreement  shall  be  binding  on  and  inure  to  the 
benefit  of  said  Employer,  its  assigns  and  legal  representatives. 

IN  WITNESS  WHEREOF  the  parties  hereto  have  signed  this 
their  agreement  in  duplicate  this day  of ,  19 .  . . 


In  the  presence  of  : 


Employer. 
Employee. 


ASSIGNMENTS  OF  INSTRUMENTS 


FORM  No.  549 

Assignment  of  Written  Instrument   (Short  Form  —  Indorsed  on 

Back) 

For  value  received  I  hereby  assign  the  within  (iond,  contract, 
etc.)  to  (Oliver  Hobbs.) 

Dated,  (New  York,  March  1,  1915.) 

(RICHARD  ROLLINS.) 
( Acknowledgment ) 

Where  a  simple  transfer  of  the  subject  assigned  is  the  intention 
of  the  parties,  this  form  is  sufficient. 

In  the  event  a  guarantee  is  intended  to  be  given,  or  it  is  neces- 
sary to  give  a  power  of  attorney  to  enable  the  assignee  to  enforce 
his  right,  or  if  any  other  provision  for  the  benefit  of  the  assignee 
becomes  requisite,  then  an  appropriate  special  clause  to  that  effect 
should  be  inserted. 

When  an  assignment  is  taken  of  a  thing  in  action  (not  a  nego- 
tiable instrument,)  the  following  rule  should  be  observed: 

1.  Obtain  a  statement  from  the  debtor  in  writing  that  he  has 
no  defense  in  law  or  equity. 

2.  On  taking  the  assignment,  the  debtor  should  be  notified 
thereof,  demanding  that  all  future  payments  be  made  to  the 
assignee.  Sometimes  it  is  desirable  to  have  the  assignment 
recorded. 


FORM  No.  550 
Assignment  of  Instrument  with  Power  to  Sue  (Indorsed  on  Back) 

In  consideration  of  (one  dollar)  and  other  good  and  valuable 
consideration  the  receipt  of  which  is  hereby  acknowledged,  I 
hereby  sell,  assign,  transfer  and  set  over  to  (Oliver  Hobbs.)  his 
executors,  administrators  and  assigns,  all  my  right,  title  and 
interest  in  and  to  the  within  (bond)  (contract  of  insurance, 
account,  etc.)  ;  and  I  hereby  give  to  the  said  (Oliver  Hobbs,)  his 
executors,  administrators  and  assigns  full  power  and  authority  for 

ri093] 
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Of  Account 


his  or  their  own  use  and  at  his  or  their  cost,  to  ask,  demand, 
collect,  receive,  compound  and  give  acquittance  for  the  same  or 
any  part  thereof,  and  in  my  name  or  otherwise  to  prosecute  and 
withdraw  any  suits  or  proceedings  at  law  or  in  equity  therefor. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal  this 
(IQth)  day  of  {Mardi,  1915.) 

{RICHARD  ROLLINS.)     [seal] 
(Acknowledgment) 


FOBM  No.  551 
Assignment  of  Account 

KNOW  ALL  MEN  BY  THESE  PRESENTS,  that  I, 
(Richard  Rollins,)  of  (the  Borough  of  MwnivaUaiiy,  City  and 
County  of  New  York,)  in  consideration  of  (owe  dollar)  lawful 
money  of  the  United  States,  to  me  in  hajid  paid  before  the  sealing 
and  delivery  of  these  presents,  the  receipt  whereof  is.  hereiby 
acknowledged,  and  other,  good  and  valuable  considerations,  have 
sold,  assigned,  transferred,  and  set  over,  and  by  these  presents 
do  Sell,  assign,  transfer,  and  set  over  unto  {Oliver  Hobbs)  of  {the 
City  of  Rochester,  County  of  Monroe,)  State  of  New  York,  his 
executors,  administrators  and  assigns,  to  his  or  their  own  proper 
use  and  benefit  all  moneys  due  upon  the  annexed  aeconnt,  or 
{upon  the  sales  and  purcliases  of  securities  by  me  made  upon  and 
for  the  accowfd  of  Henry  Ross,)  therein  mentioned. 

And  I  do  hereby  give  the  said  {Oliver  Hobbs,)  his  exeeutors, 
administrators  and  assigns,  full  power  and  authority,  for  his  or 
their  own  use  and  benefit,  but  at  his  or  their  own  cost,  to  ask, 
demand,  collect,  receive,  compound  and  give  acquittance  for  the 
same  or  any  part  thereof,  and  in  my  name  or  otherwise  to  prose- 
cute and  withdraw  any  suits  or  proceedings  at  law  or  in  equity 
therefor. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  and 
seal,  this  {15th)  day  of  {March,  1915.) 

{RICHARD  ROLLINS.)      [seal] 

In  presence  of 

{PETER  STERLING.) 

{ Acknowledgment) 
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FORM  No.  552 
Assignment  of  Account  as  Collateral  Security  for  an  Indorsement 

In  consideration  of  (one  dollar,)  the  receipt  of  which  is  hereby 
acknowledged,  I,  (Richard  Rollins,)  have  sold,  assigned,  trans- 
ferred and  set  over  and  by  these  presents  do  sell,  assign,  transfer 
and  set  over  to  (Oliver  Hohbs,)  his  executors,  administrators  and 
assigns,  any  and  all  sums  of  money  now  due  or  to  become  due 
upon  the  annexed  account  upon  and  for  the  (services  rendered  and 
materials  furnished  hy  me  to  Brown,  Jones  &  Co.,)  therein  men- 
tioned. And  I  do  hereby  give  the  said  (Oliver  Hobbs,)  his  execu- 
tors, administrators  and  assigns,  full  power  and  authority  for 
his  or  their  own  use  and  benefit,  but  at  his  or  their  own  cost,  to 
ask,  demand,  collect,  receive,  compound  and  give  acquittance  for 
the  same  or  any  part  thereof,  and  in  my  name  or  otherwise  to 
prosecute  and  withdraw  any  suits  or  proceedings  at  law  or  in 
equity  therefor. 

This  assignment,  however,  is  ma:de  to  secure  the  said  (Oliver 
Hobbs)  against  any  loss  and  damage  which  he  may  incur  or  sus- 
tain by  reason  of  his  indorsement  of  a  promissory  note  made  by 
(Richard  RoUins)  dated  the  (20th)  day  of  (March,  1915,)  for 
die  sum  of  ($7,000,)  payable  (six  months  after  date,)  and  upon 
the  condition  that  the  payment  of  said  note  at  maturity  by  the 
said  (Richard  RoUins)  will  render  this  assignment  void,  but 
otherwise  this  assignment  to  be  of  full  force  and  virtue. 

IlSr  WITNESS  WHEEEOF  I  have  hereunto  set  my  hand  and 
seal  this  (25th)  day  of  (March,  1915.) 

(RICHARD  ROLLINS.)      [seal] 

Signed  and  sealed  in  the  presence  of 
(JAMES  BRENNAN.) 

( Acknowledgment) 


FORM  Wo.  553 
Assignment  of  Judgment 

KNOW  ALL  MEN  BY  THESE  PRESENTS,  that 
WHEEEAS,   (I,  Ralph  Burke,)   of   (the  City  of  Syracuse, 
County  of  Onondaga,)  State  of  New  York,  did  on  the  (16th) 
day  of  (June,  1916.)  recover  judgment  in  the  (Supreme  Court  of 
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the  State  of  New  York)  against  {Thomas  Martin  and  John 
Rogers)  for  the  sum  of  (one  thousand  dollars,)  which  judgment 
was  duly  entered  and  docketed  in  the  office  of  the  Clerk  of  the 
(County  of  New  York)  on  the  (seventeenth)  day  of  (March,)  in 
the  year  one  thousand  nine  hundred  and  (sixteen,)  now,  (I,)  the 
said  (Ralph  Burke,)  in  consideration  of  (one  dollar,)  to  (mc) 
duly  paid,  have  sold,  and  by  these  presents  do  assign,  transfer  and 
set  over  unto  (William  Rogers,)  of  (the  City  of  Rochester,)  his 
executors,  administrators  and  assigns,  the  said  judgment  and  all 
sum  or  sums  of  money  that  may  be  had  or  obtained  by  means 
thereof,  or  on  any  proceedings  to  be  had  thereupon.  And  (/)  do 
hereby  constitute  and  appoint  the  said  (William  Rogers,)  and 
his  executors,  administrators  and  assigns,  my  true  and  lawful 
attorneys,  irrevocable,  with  power  of  substitution  and  revocation, 
for  the  use  and  at  the  proper  costs  and  charges  of  the  said  (Wil- 
liam Rogers)  his  executors,  administrators  and  assigns,  to  ask, 
demand  and  receive,  and  to  siie  out  executions,  and  take  all  law- 
ful ways  for  the  recovery  of  the  money  due  or  to  become  due  on 
the  said  judgment,  and  on  payment  to  acknowledge  satisfaction, 
or  discharge  the  same.  And  attorneys  one  or  more  und6r  him  or 
them  for  the  purpose  aforesaid,  to  make  and  substitute,  and  at 
pleasure  to  revoke ;  hereby  ratifying  and  confirming  all  that  said 
attorney  or  substitute  shall  lawfully  do  in  the  premises.  And  (I) 
do  covenant,  that  there  is  now  due  on  the  said  judgment  the  sum 
of  (one  thousand  dollars)  with  interest  from  (March  nth,  1916,) 
and  that  (/)  will  not  collect  nor  receive  the  same,  or  any  part 
thereof,  nor  release  nor  discharge  the  said  judgment,  but  will  own 
and  allow  all  lawful  proceedings  therein,  the  said  (William 
Rogers,)  his  executors,  administrators  and  assigns,  saving  me 
harmless  of  and  from  any  costs  in  the  premises. 

IN  WITNESS  WHEREOF,  (I)  have  hereunto  set  my  hand 
and  seal  the  day  and  year  first  above  written. 

(RALPH  BURKE.)      [seal] 

Sealed  and  delivered  in  'the  presence  of 
(GEORGE  MORGAN.) 

(  Acknowledgment ) 
See  §§  1260-1266,  Code. 
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FORM  No.  554 
Assignment  of  Lease  —  Individual  or  Corporation 

KNOW  ALL  MEN  BY  THESE  PRESENTS,  that  (We, 
Charles  Stewart  and  Richard  Martin,  as  swrvvving  execviors  of 
the  will  of  Timothy  Layton,  deceased,)  parties  of  the  first  part, 
for  and  in  consideration  of  (cwie)  dollar,  lawful  money  of  the 
United  States,  paid  by  {Caroline  Layton,  widow  of  Timothy  Lay- 
ton,  of  Upper  Montclair,  New  Jersey,)  party  of  the  second  part, 
Ihave  sold  and  by  these  presents  do  grant,  assign  and  transfer, 
unto  the  party  of  the  second  part,  a  certain  indenture  of  lease, 
bearing  date  the  {twenty-third)  day  of  (Mdrch,  eighteen,  hundred 
and  ninety-six,)  made  by  {The  Minister,  Elders  and  Deaicons  of 
the  Reformed  Protestant  Dutch  Church  of  the  City  of  New  York 
to  Humphry's  Honueiopasthio  Medical  Com,pany,  aapd  duly  recorded 
in  the  office  of  the  Register  of  the  County  of  New  York,  on  the 
thirteenth  day  of  April,  1896,  in  Liber  23,  Conveyances,  Section 
1,  Page  1;  which  lease  was  assigned  hy  said  Humphry's 
Homeopathic  Medical  Company  to  said  Timothy  Layton,  by 
aissigrument  doAed  the  nineteenth  day  of  August,  1907,  and  duly) 
recorded  in  the  ofiice  of  the  {said  Register)  of  the  County  of 
{New  York,)  on  the  {thirtieth)  day  of  {August,)  nineteen  hun- 
dred and  {seven)  in  Liber  (114)  of  conveyances,  of  Section  (1,) 
page  (99)  which  said  lease  covers  premises  *  *  *  {Descrip- 
tion,) which  said  premises  are  included  in  {Block  Number  (44) 
in  Section  (70)  ow  the  Land  Map  of  the  City  of  New  York,) 
together  with  all  and  singular  the  premises  therein  mentioned  and 
described,  and  the  buildings  thereon,  together  with  the  appui-- 
tenances,  {and  all  rights  and  benefits  under  said  lease,) 

TO  HAVE  AND  TO  HOLD  the  same  unto  the  party  of  the 
second  part,  {her)  {executors  administrators)  and  assigns  from 
the  {first)  day  of  {March,)  nineteen  hundred  and  {sixiieen,)  for 
and  during  all  the  rest,  residue  and  remainder  yet  to  come  of  and 
in  the  term  of  {three  years)  mentioned  in  the  said  indenture  of 
lease,  subject  to  the  rents,  covenants,  conditions  and  provisions 
therein  also  mentioned,  {also  subject  to  leases  to  present  tenants.) 

{This  assignment  of  lease  and  transfer  of  building  is  made  to 
said  party  of  the  second  part  as  the  sole  residuary  legatee  under 
the  will  of  said  Timothy  Layton,  deceased.) 
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m  WITNESS  WHEREOF,  the  parties  of  the  first  part  (have 
hereunto  set  their  hands  and  seals  this  twentieth  day  of  March, 
nineteen  hundred  and  sixteen.) 

(CHARLES- STEWART,)     [l.  s.] 
(RICHARD  MARTIN.)       [l.  s.] 
(as  surviving  executors  of  the  mil 
of  Timothy  Layton,  decerned.) 
In.  presence  of 

(HENRY  LEE.) 

(  AcknowledgmeiLt ) 


^ssi^ment  of  Mortg^e 

A  written  assigmnent  of  a  mortgage  and  a  written  instrument 
extending  the  time  for  the  payment  of  the  mortgage  and  reducing 
the  rate  of  interest  payable  thereon  axe  both  conveyances  of  real 
property  within  the  meaning  of  the  Real  Property  Law  (Laws  of 
1896,  Chap'.  547,  §  240)  which  defines  the  term  "  conveyance  "  as 
including  "  every  written  instrument  by  which  any  estate  or 
interest  in  real  property  is  created,  transferred,  mortgaged  or 
assigned,  or  by  which  the  title  to  any  real  property  may  be 
affected." 

An  assignee  of  a  past  due  mortgage  for  a  valuable  considera- 
tion  is  not  bound  by  a  written  instrument  executed  by  his  assignor 
to  the  owner  of  the  mortgaged  premises  prior  to  the  execution  of 
the  assignment,  which  instrument  extended  the  time  for  the  pay- 
ment of  the  mortgage  and  reduced  the  rate  of  the  interest  payable 
thereon,  where  such  instrument  was  not  brought  to  the  assignee's 
knowledge  or  recorded  until  after  the  recording  of  the  assignment. 

See  Weideman  v.  Zielvnska,  102  A'pp.  Div.  163 ;  also  128  App. 
Div.  888. 

Assignment  of  Mortgage,  Kings  County — §  10  of  Chap.  365 
of  the  Laws  of  1894,  amended  by  Chap.  376  of  the  Laws  of  1916, 
in  effect  May  1,  1916,  provides  that  all  assignments  of  mortgage 
or  agreements  with  respect  to  mortgages  to  entitle  the  same  to  be 
recorded  in  Kings  County  must  contain  a  specific  description  of 
the  land  affected  by  the  mortgage  unless  said  assignment  or  agree- 
ment recites  the  liber  and  page  of  the  mortgage  referred  to. 


FORM  No.  555 


Assignment  of  Mortgage.    With  Covenant  —  Individual  or 
Corporation 

KNOW  ALL  MEN  BY  THESE  PEESEIfTS,  that  (Z. 
Norman  Pailey,  of  the  Borough  of  Mamhaitan,  City  of  New 
Yorh,)  party  of  the  first  part,  for  and  in  consideration  of  {two 
thousand)  dollars,  lawful  money  of  the  United  States,  paid  by 
{Herbert  Diamond  of  the  same  place,)  party  of  the  second  part, 
do  sell,  assign  and  transfer  unto  the  party  of  the  second  part,  a 

[1099] 
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certain  indenture  of  mortgage  given  to  secure  payment  of  the  sum 
of  (two  thousand)  dollars  and  interest,  bearing  date  the  {hth) 
day  of  {July,)  nineteen  hundred  and  {fifteen,)  made  by  {Martin 
Lanson  of  the  Borough  of  Manhattan,  City  of  New  York,  to 
William  Oliver,  amd  duly)  recorded  in  the  ofSce  of  the  {Register) 
of  the  County  of  {New  York,)  on  the  {5th)  day  of  {July,)  nine- 
teen hundred  and  {fifteen,)  in  liber  (264)  of  mortgages,  of 
Section  (7,)  page  (401,)  which  said  mortgages  covers 
premises  *  *  *  {Description,)  vs^hich  said  premises  are 
included  in  {Block  Number  (12,)  in  Section  (7),  on  tlve  Land 
Map  of  the  City  of  New  York,) 

TOGrETHEE,  with  the  bond  or  obligation  described  in  said 
mortgage,  and  the  moneys  due  and  to  grow  due  thereon  with  the 
interest, 

TO  HAVE  AND  TO  HOLD  the  same  to  the  party  of  the 
second  part,  and  to  the  successors,  legal  representatives  and  assigns 
of  the  party  of  the  second  part,  forever,  subject  only  to  the  proviso 
in  said  indenture  of  mortgage  mentioned, 

AISTD  the  party  of  the  first  part  does  hereby  make,  constitute 
and  appoint  the  party  of  the  second  part  the  true  and  lawful 
attorney,  irrevocable,  of  the  party  of  the  first  part,  in  the  name 
of  the  party  of  the  first  part,  or  otherwise,  but  at  the  proper  costs 
and  charges  of  the  party  of  the  second  part,  to  have,  use  and  take 
all  lawful  ways  and  means  for  the  recovery  of  said  money  and 
interest,  and  in  case  of  payment  to  discharge  the  same  as  fully  as 
the  party  of  the  first  part  might  or  could  do  if  these  presents  were 
not  made, 

AND  the  party  of  the  first  part  does  hereby  covenant  with  the 
party  of  the  second  part,  and  with  the  successors,  legal  represen- 
tatives and  assigns  of  the  party  of  the  second  part,  that  there  is 
now  owing  upon  {the  said  bond  and)  mortgage,  without  offset  or 
defense  of  anj  kind,  the  principal  sum  of  {two  thousamd)  'dollars, 
with  interest  thereon  at  {four)  per  centum  per  annum  from  the 
{first)  day  of  {January,)  nineteen  hundred  and  {sixteen.) 

IN  WITNESS  WHEEEOF,  the  party  of  the  first  part  {has 
set  his  hand  and  seal  the  15tJi  day  of  June,  nineteen  hundred  and 
sixteen. ) 

{NORMAN  PAILEY  [L.  8.~\) 

In  the  presence  of 

{JOHN  MORTON.)     [acknowledgment.] 
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FORM  No.  556 

Assignment  of  Mortgage.     Without  Covenant  —  Individual  or 

Corporation 

KNOW  ALL  MEN  BY  THESE  PEESENTS,  that  (I, 
Mary  Hill,  at  present  residing  at  Paris,  in  the  Bepuhlic  of 
France,)  party  of  the  first  part,  for  and  in  consideration  of  the 
sum  of  (two  thousand  five  hundred  ($2,500))  dollars,  lawful 
money  of  the  United  States,  paid  by  (Edward  Hill,)  party  of  the 
second  part,  do  sell,  assign  and  transfer  unto  the  party  of  the 
second  part,  a  certain  indenture  of  mortgage  given  to  secure  pay- 
ment of  the  sum  of  (tivo  thousand  five  hundred  ($2,500))  dollars 
and  interest,  bearing  date  the  (6th)  day  of  (July,)  nineteen  hun- 
dred and  (fifteen,)  made  by  (William  Reed,  unmarried,  of  the 
Borough  of  Manhattan,  in  the  City  of  New  York,  to  me,  the  party 
hereto  of  the  first  part,  to  secure  the  payment  of  the  principal  sum 
of  two  thousand  five  hundred  dollars  and  interest  and  duly) 
recorded  in  the  office  of  the  (Register)  of  the  County  of  (New 
York,)  on  the  (2Qth)  day  of  (July,)  nineteen  hundred  and 
(fifteen,)  in  liber  (102)  of  mortgages,  of  Section  (4,)  page  (107,) 

which  said  mortgage  covers  premises , 

which  said  premises  are  includeid  in  (Block  Number  (1240,)  in 
Section  (4,)  on  the  Land  Map  of  the  City  of  New  York,) 

TOOETHEE  with  the  bond  or  obligation  described  in  said 
mortgage,  -and  the  moneys  due  and  to  grow  due  thereon  with  the 
interest, 

TO  HAVE  AND  TO  HOLD  the  same  to  the  party  of  the 
second  part,  and  to  the  successors,  legal  representatives  and  assigns 
of  the  party  of  the  second  part,  forever,  subject  only  to  the  proviso 
in  said  indenture  of  mortgage  mentioned, 

AND  the  party  of  the  first  part  does  hereby  make,  constitute 
and  appoint  the  party  of  the  second  part  the  true  and  lawful 
attorney,  irrevocable,  of  the  party  of  the  first  part,  in  the  name 
of  the  party  of  the  first  part,  or  otherwise,  but  at  the  proper  costs 
and  charges  of  the  party  of  the  second  part,  to  have,  use  and 
take  all  lawful  ways  and  means  for  the  recovery  of  said  money 
and  interest,  and  in  case  of  payment  to  discharge  the  same  as 


1102  ASSHS-NMENT 


Mechanic's  lien  Against  Eeal  Property 


fully  as  the  party  of  the  first  part  might  or  could  do  if  these 
presents  were  not  made.* 

IlSr  WITJSTESS  WHEEEOF,  the  pai-ty  of  lie  first  part  has  set 
(her)  hand  and  seal  the  (15fe)  day  of  (April,)  nineteen  hundred 
and  (sixteeii.) 

(MABT  HILL  [L.  S.]) 
In  presence  of 

(AMOS  SMITE.) 

( Acknowledgment ) 


FORM  No.  557 

Assignment  of  Mechanic's  Lien  Against  Real  Property 

KJSTOW  ALL  MEN  BY  THESE  PRESENTS,  that  (We, 
Smith  &  Tones,  a  partnership  having  its  principal  place  of  hvsi- 
ness  and  principal  office  at  25  West  street  in  the  Borough  of  Man- 
hattan, City  of  New  York,  consisting  of  John  Smith,  who  resides 
at  45  West  Q7th  street  in  the  Borough  of  Manhattan,  City  of  New 
York,  and  Frank  Jones,  who  resides  at  5  Union  Hill,  Hoboken, 
in  the  County  of  Hudson  and  State  of  New  Jersey,)  for  value 
received  have  sold  and  by  these  presients  do  assign,  transfer  and 
convey  unto  (Buck  &  Frost,  a  partnership  having  its  principal 
place  of  business  and  principal  office  at  32  Greene  street  in  the 
Borough  of  Manhattan,  City  of  New  York,  composed  of  James 
Buck,  who  resides  at  132  JEast  81si  street  in  the  Borough  of  Man- 
hattan, City  of  New  York,  and  Arnold  Frost,  who  resides  at  132 
East  81si  street  in  the  Borough  of  Manhattan,  City  of  New  York, 
their)  legal  representatives  or  assigns,  all  (our)  right,  title  and 
interest  in  and  to  a  certain  claim,  demand  and  cause  of  action 
existing  in  favor  of  (Smith  &  Jones  against  John  Ramsden  for 
the  balance  due  to  Smith  &  Jones  frojn,  said  John  Ramsden  upon 
a  contract  dated  July  10,  1916,  between  Smith  &  Jones  and  said 
John  Ramsden  for  the  performance  of  certain  work  and  the  fur- 
nishing of  certain  material)  for  the  improvement  of  real  property 
hereinafter  described,  together  with  all  our  right,  title  and  interest 
in  and  to  a  certain  mechanic's  lien  in  the  amount  of  (five  hundred 

'[This  assignment  being  made  without  covenants  or  warranties  expressed  or 
implied  and  without  recourse  to  (me),  the  party  hereto  of  the  first  part,  or  to 
{my)  heirs,  executors  or  administrators  in  any  case  or  event  whatsoever.] 
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wnd  thirty)  dollars  ($530,)  based  upon  a  notice  filed  by  said 
(Smith  &  Jones,)  in  the  office  of  the  Clerk  of  the  County  of  {New 
York)  on  the  {10th)  day  of  {September,  1916,)  at  (11:20) 
o'clock  {A.)  M.,  against  the  interest  of  {Thomas  West,)  as  owner, 
and  John  Doe,  as  owner,  in  the  following  described  premises : 

[(Description.)] 
And  we  and  each  of  us  do  hereby  constitute  and  appoint  the 
said  {James  Buck  and  Arnold  Frost,  their)  legal  representatives 
and  assigns,  our  true  and  lawful  attorney,  irrevocable  with  power 
of  substitution  and  revocation,  in  {our)  name,  place  and  stead  at 
{their)  cost,  to  ask,  demand,  sue  for,  attach,  recover  and  receive 
all  money  due  or  to  become  due  upon  such  claim,  demand,  cause 
of  action  and  mechanic's  lien,  and  to  bring  all  suits  and  take  all 
lawful  means  for  the  enforcement  of  such  claim  and  lien  and  to 
recover  any  sums  that  become  due  thereon  and  to  enforce  any  judg- 
ment obtained  in  an  action  brought  to  enforce  said  lien  and  with 
full  power  and  authority  to  satisfy  and  discharge  the  same. 

{SMITH  &  JONES.) 

{By  Frank  Jones,  a 

member  of  the  firm.) 
{ Acknowledgment) 


FOEM  No.  558 

Assignment  of  Savings  Bank  Deposit 

In  consideration  of  {one  ($1)  dollar,)  lawful  money  of  the 
United  States,  and  other  valuable  consideration  to  me  in  hand 
paid,  the  receipt  whereof  is  hereby  acknowledged,  I  (C.  Hazel 
Kirk,)  of  (100  West  90th  street.  Borough  of  Manhattan,  City  of 
New  York,)  do  hereby  sell,  assign,  transfer  and  set  over  unto 
{Margaret  Wickham,  her)  heirs,  administrators,  executors  and 
assigns,  all  my  right,  title  and  interest  in  and  to  a  certain  savings 
bank  deposit  made  by  (me)  with  the  {Emigrant  Industrial  Savings 
Bank)  of  the  {City  of  New-  York)  together  with  all  my  right, 
title  and  interest  to  Savings  Bank  Book  No.  (878416)  of  the  said 
{Emigrant  Industrial  Savings  Bank)  and  all  sums  of  money, 
both  principal  and  interest,  now  standing  to  my  credit  on  the 
books  of  said  bank ;  and  in  performance  of  this  assignment  and 
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Savings  Bank  Deposit 


transfer  I  have  this  day  delivered  to  (Margaret  Wickham)  the 
said  Savings  Bank  Book  and  a  signed  draft  on  said  account  in 
blank,  and  I  hereby  authorize  (Margaret  Wichham)  to  complete 
said  draft  for  the  full  amount  of  said  deposit  together  with  inter- 
est up  to  the  time  the  said  draft  is  presented  for  payment  and  to- 
collect  said  deposit  and  take  all  steps  that  may  be  necessary  for 
that  purpose;  and  I  further  authorize  and  direct  the  (Emigrant 
Industrial  Savings  Bank)  to  pay  over  to  the  said  assignee,  (Mar- 
garet Wickham)  or  to  (her)  heirs,  administrators,  executors  or 
assigns  the  full  amount  that  may  be  due  or  may  grow  due  upon 
said  deposit. 

Dated,  (New  York,  October  6th,  1916.) 

(C.  HAZEL  KIRK.) 
(Acknowledgment) 


Patents 

Assignments  naust  be  recorded  in  Patent  Office  within  three 
months.  (Sec.  4898  U.  S.  R  S.)  Acknowledgment  under  notarial 
seal  prima  facie  evidence  of  execution  (Sec.  4898  U.  S.  R.  S.). 
Section  70  of  the  Bankruptcy  Act  (July  1,  1898)  covers  patents 
and  patent  rights,  but  as  inventions  and  applications  for  patent 
are  not  specified  therein,  it  is  advisable  to  obtain  assignment  from 
banl3<rapt  to  Trustee,  and  from  Trustee  to  purchaser. 

FORM  No.  559 
Assignment  Before  Grant  of  Patent 

WHEREAS,   ,  a  resident  of  the  City  of 

,  in  the  County  of ,  and  State  of 

,  represents  that  he  is  the  inventor  of  certain 

new  and  useful  improvements  in ,  ''(for  which  he 

duly  executed  an  application  for  letters  patent  of  the  United 

States  on  the day  of ,  19, .  .  ; ) 

and 

WHEREAS,    ,  a  corporation  organized 

and  existing  under  and  by  virtue  of  the  laws  of  the  "State  of 

,  and  having  its  principal  place  of  business  at 

,  in  the  County  of ,.  . ,  and  State  of 

,  relying  on  the  representations  of  said 

.  .11 ,  desires  to  acquire  the  entire  right,  title,  and  interest 

in  and  to  said  invention  or  inventions  and  in  and  to  said  appli- 
cation and  in  and  to  any  letters  patent  which  may  be  obtained 
therefor  or  thereon ; 

NOW,  THEREFORE,  TO  ALL  WHOM  IT  MAY  CON- 
CERN, Be  It  Known  that  for  and  in  consideration  of  the  sum 
of  One  Dollar  ($1.00)  to  him  in  hand  paid,  and  of  other  good 
and  valuable  considerations,  receipt  of  all  of  which  hereby  is 

acknowledged,  the  said has  sold,  assigned, 

and  transferred,  and  by  these  presents  does  sell,  assign,  and  trans- 
fer, unto  the  said ,  its  successors  and 

a  After  application  filed,  substitute  for  the  bracketed  clause  the  following: 
"  for  which  he  filed  an  application  for  letters  patent  of  the  United  States  on 

the day  of ,  19 .  . ,  Serial  No ;  " 

[1105] 
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assigns,  °  the  entire  right,  title,  aoid  interest  in  and  to  the  said 
invention  or  inventions  and  in  and  to  said  application  and  in 
and  to  any  letters  patent  which  may  be  obtained  therefor  or 
thereon,  and  in  and  to  any  reissue  or  reissues  or  extension  or 
extensions  of  any  letters  patent  which  may  be  granted  for  said 
invention  or  inventions  "^ ;  the  same  to  be  held  and  enjoyed  by  the 

said for  its  own  use  and  behoof,  and  for 

the  use  and  behoof  of  its  successors  and  assigns,  to  the  full  end  of 
the  term  for  which  said  letters  patent  or  any  reissue  or  reissues  or 
extension  or  extensions  thereof  may  be  granted,  ■  as  fully  and 
entirely  as  the  same  would  have  been  held  and  enjoyed  by  the  said 

had  this  assignment  and  sale  not  been 

made;  and  the  said hereby  represents  and 

warrants  that  he  has  not  granted  and  will  not  grant  any  rights  or 
interests,  and  that  he  has  not  executed  and  will  not  execute  any 
instrument,  inconsistent  with  the  rights  granted  herein ;  and  that 
he  hereby  binds  himself,  and  his  heirs,  executors,  administrators, 
and  legal  representatives  to  execute  any  and  all  papers  or  instru- 
ments and  to  do  any  or  all  acts  which  may  be  necessary  or  required 

by  the  said in  order  to  carry  into  full 

force  and  effect  this  sale,  assignment,  and  transfer. 

The  said hereby  does  authorize  and 

request  the  Commissioner  of  Patents  to  issue  any  letters  patent 
which  may  be  granted  for  said  invention  or  inventions,  to  the 

b  If  assignment   (grant )   is  only  for  specified  -territory,  insert : 

"  for  the  territory  comprised  within  and  throughout  the  States  of   , 

but  not  elsewhere," 

"  If  future  similar  inventions  are  to  be  included,  insert : 

"  and  in  and  to  any  rights  or  interests  relating  to  inventions  in  

which  the  said may  acquire  by  invention  or  otherwise," 

d  If  the  assignment  is  subject  to  a  separaite  agreement  or  if  the  considera- 
tion is  not  fully  paid,  the  following  paragzaipfh  or  such  part  thereof  as  is  appro- 
priate, may  be  added: 

This  instrument  and  all  rights  granted  thereunder  is  subject  to  a  certain 

agreement  in  writing  of  even  date  herewith  between  the  said and 

the  said   ;  and  specifically  is  subject  to  the  proviso  that  if  said 

, . .  ceases  business  for  six  ( 6 )  months,  or  is  adjudged  a  bankrupt,  or 

fails  to  make  the  stipulated  payments  for  four  weeks  after  written  notice  of 

default  therein,  all  rights  granted  herein  shall  revert  to  said   as 

fully  as  though  this  sale,  assignment,  and  transfer  had  not  been  made,  the 
said by  acceptance  of  this  assignment,  binding  itself  and  its  suc- 
cessors and  assigns  to  execute  any  instruments  and  to  do  any  and  all  acts 
necessary  or  required  by  the  said  ' to  effectuate  the  same. 
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'SS. 


said as  the  assignee  of  the  entire  right, 

title,  and  interest  in  and  to  the  same. 

m  TESTIMONY  WHEREOF,  the  said 

hereunto  has  set  his  hand  and  aiBxed  his  seal  this 

day  of ,,  19  .  . . . 

(L.  s.) 

STATE  OFl 

County  of  J  ^ 

On  this   day  of ,  19  .... ,  before  me 

personally  appeared ,  to  me  personally 

known,  and  known  to  me  to  be  the  person  described  in  and  who 
executed  the  foregoing  instrument,  and  duly  acknowledged  to  me 
that  he  executed  the  same  as  and  for  the  purposes  therein  set 
forth. 

[seal.]  

Notary  Public. 


FORM  No.  560 
Assignment  After  Grant  of  Patent 

WHEREAS,   ,  a  resident  of  the  City  of 

,  in  the  County  of ,  and  State  of 

,  represents  that  he  is  ''(the  inventor  of  certain 

new  and  useful  improvements  in and) 

the  sole  and  exclusive  owner  of  the  entire  right,  title,  and 
interest  in  and  to  certain  Letters  Patent  of  the  United  States, 

No.  .  . .,  granted  to on  the day 

of ,  19. .,  for ;  and 

WHEREAS, ,  a  corporation  organized 

and  existing  under  and  by  virtue  of  the  laws  of  the  State  of 

J  and  having  itsi  principal  office  at  the  City  of 

,  in  the  County  of ,  and  State  of 

relying  on  the  representations  of  said 

,  desires  to  acquire  the  entire  right,  title,  and 

interest  in  and  to  the  same : 

NOW,  THEREFORE,  TO  ALL  WHOM  IT  MAY  CON- 
CERN, Be  It  Known  that  for  and  in  consideration  of  the  sum  of 
One  Dollar  ($1.00)  to  him  in  hand  paid,  and  of  other  good  and 

eWhen  the  licensor  ia  not  the  inventor,  omit  bracketed  clause. 
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valuable  considerations,  receipt  of  all  of  which  hereby  is  acknowl- 
edged, the  said ,   has  sold,  assigned,  and 

transferred,  and  by  these  presents  does  sell,  assign,  and  transfer 

unto  the  said ,  its  successors  and  assigns, 

"  the  entire  right,  title,  and  interest  in  and  to  the  said  improve- 
ments in ,  and  in  and  to  any  application 

for  Letters  Patent  therefor,  and  in  and  to  the  said  Letters  Patent, 
and  in  and  to  any  reissue  or  reissues  or  extension  or  extensions  of 
said  Letters  Patent,   or  of  auy  Letters  Patent  which  may  be 

granted  for  said  improvements  in , 

■^  together  with  the  right  to  sue  for  and  recover  damages  and 
profits  in  its  own  name  for  any  and  all  past  infringement  of  said 
Letters  Patent;  the  same  to  be  held  and  enjoyed  by  the  said 

,  for  its  own  use  and  behoof,  and  for  the 

use  and  behoof  of  its  successors  and  assigns,  to  the  full  end  of  the 
term  for  which  said  Letters  Patent  or  any  reissue  or  reissues  or 
extension  or  extensions  thereof  are  or  may  be  granted,  as  fully 
and  entirely  as  the  same  would  have  been  held  and  enjoyed  by  the 

said had  this  assignment  and  sale  not  been 

made ;  and  the  said hereby  represents 

and  warrants  that  he  has  not  granted  and  will  not  grant  any  rights 
or  interests,  and  that  he  has  not  executed  and  will  not  execute  any 
instrument,  inconsistent  with  the  rights  granted  herein ;  and  that 
he  hereby  binds  himself,  and  his  executors,  administrators,  heirs, 
and  legal  representatives  to  execute  any  and  all  papers  or  instru- 
ments and  to  do  any  or  all  acts  which  may  be  necessary  or 

required  by  the  said in  order  to  carry 

into  full  force  and  effect  this  sale,  assignment,  and  transfer. 

"  IN  TESTIMONY  WHEREOF,  said  

hereunto  has  set  his  hand  and  affixed  his  seal  this day  of 

,19... 

(I"    s.) 

(Acknowledgment,  See  Form  No.  559.) 


See  *>.  c,  and  a  in  Form  No.  559  (supra). 
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[A  license  which  purports  to  convey  everything  granted  by  the 
patent,  as  an  exclusive  license  to  manufacture,  use,  and  sell 
throughout  the  United  States,  is  construed  by  the  courts  as  an 
asisignment  and  conveys  both  legal  and  equitable  title.  Some 
rights  should  remain  in  the  licensor,  therefore,  in  order  to  prevent 
a  complete  transfer.] 

FOEM  No.  561 
License 

WHEREAS, ,  a  resident  of  the  City 

of ,  in  the  County  of ,  and 

State  of ,  represents  that  he  is*  (the  inventor  of 

certain  new  and  useful  improvements  in and) 

the  sole  and  exclusive  owner  of  the  entire  right,  title,  and  interest 

in  and  to  certain  Letters  Patent  of  the  United  States,  No , 

granted  to   ,  on  the   day  of 

,  19  .  . ,  for ;    ^  and 

WHEREAS,  ,  a  corporation  organ- 
ized and  existing  under  and  by  virtue  of  the  laws  of  the  State  of 

and   having   its   principal    office    at   the    City 

of   ,  in  the  County  of   and  State 

of ,  relying  on  the  representations  of  said 

,  desires  to  acquire  an  exclusive  (or  non- 
exclusive) license  to  manufacture  and  sell  (or  use)  the  same; 

NOW,  THEREEORE,  TO  ALL  WHOM  IT  MAY  CON- 
CERN, Be  It  Knovra  that  for  and  in  consideration  of  the  sum  of 
one  dollar  ($1.00)  to  him  in  hand  paid,  and  of  other  good  and 
valuable  considerations,  receipt  of  all  of  which  hereby  is  acknowl- 
edged, the  said hereby  grants  unto_  the 

gaid ,  the  exclusive  (or  non-exclusive) 

license  and  privilege  and  empowers  the  said , 

its  successors  and  assigns,  to  manufacture  and  sell  (or  use) 
throughout  the  United  States  and  the  territories  thereof,  subject 
to  the  conditions  hereinafter  named,  the  invention  described  and 

claimed  in  said  Letters  Patent  of  the  United  States,  No , 

granted  to    >    on   the    day   of 

,  19..,  for 

(Insert  conditions  of  the  license).  

« When  licensor  not  the  inventor,  omit  bracketed  clause. 
gWhen  licensor  has  granted  other  licenses  or  interests,  insert:    except  a 
license  granted  to ,  etc. 
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The  said ,  by  its  acceptance  of  this 

license,  binds  itself  and  its  successors  and  assigns  to  abide  by  and 
perform  the  conditions  hereinabove  set  forth. 

m  TESTIMONY  WHEREOF,  said 

hereunto  has  set  his  hand  and  affixed  his  seal  on  the day  of 

,19--     , 

(L.  S.) 

In  the  presence  of 


(Acknowledgment) 


Transfer  of  Goods  in  Bulk 

1.  "  The  sale,  transfer  or  assignment  in  bulk  of  any  part  or 
the  whole  of  a  stock  of  merchandise,  or  merchandise  and  of  fix- 
tures pertaining  to  the  conducting  of  the  business,  of  the  seller, 
transferrer  or  assignor,  otherwise  than  in  the  ordinary  course  of 
trade  and  in  the  regular  prosecution  of  said  bus-iness,  shall  be 
void  as  against  the  creditors  of  the  seller,  transferrer  or  assignor 
unless  the  seller,  transferrer  or  assignor  and  the  purchaser,  trans- 
feree or  assignee  shall  at  least  five  days  before  the  sale  make  a 
full  and  detailed  inventory,  showing  the  quantity  and,  so  far  as 
possible  with  the  exercise  of  reasonable  diligence,  the  cost  price 
to  the  seller,  transferrer  or  assignor  of  each  article  to  be  included 
in  the  sale;  and  unless  the  purchaser,  transferee  or  assignee 
demand  and  receive  from  the  seller,  transferrer  or  assignor  a 
written  list  of  names  and  addresses  of  the  creditors  of  the  seller, 
transferrer  or  assignor  with  the  amount  of  the  indebtedness  due 
or  owing  to  each  and  certified  by  the  seller,  transferrer  or  assignor 
under  oath  to  be  a  full,  accurate  and  complete  list  of  his  creditors 
and  of  his  indebtedness;  and  unless  the  purchaser,  transferee  or 
assignee  shall  at  least  five  days  before  taking  possession  of  such 
merchandise,  or  merchandise  and  fixtures,  or  paying  therefor, 
notify  personally  or  by  registered  mail  every  creditor  whose  name 
and  address  are  stated  in  said  list,  or  of  which  he  has  knowledge, 
of  the  proposed  sale  and  of  the  price,  terms  and  conditions  thereof. 

2.  Sellers,  transferrers  and  assignors,  purchasers,  transferees 
and  assignees  under  this  section  shall  include  corporations,  asso- 
ciations, co-partnerships  and  individuals.  But  nothing  contained 
in  this  section  shall  apply  to  general  assignments  for  the  benefit 
of  creditors  or  to  sales  by  executors,  administrators,  receivers, 
trustees  in  bankruptcy,  assignees  under  a  voluntary  assignment 
for  the  benefit  of  creditors  or  any  public  ofiicer  under  judicial 
process. 

3.  Any  purchaser,  transferee  or  assignee  who  shall  not  conform 
to  the  provisions  of  this  section  shall  upon  application  of  any  of 
the  creditors  of  the  seller,  transferrer  or  assignor  become  a  receiver 
and  be  held  accountable  to  such  creditors  for  all  the  goods,  wares, 
merchandise  and  fixtures  that  have  come  into  his  possession  by 
virtue  of  such  sale,  transfer  or  assignment :  Provided,  however, 
that  any  purchaser,  transferee,  or  assignee,  who  shall  conform  to 
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the  provisions  of  this  act  shall  not  be  held  in  any  way  accountable 
under  this  section  to  any  creditor  of  the  seller,  transferrer  or 
assignor  or  to  the  seller,  transferrer  or  assignor  for  any  of  the 
goods,  wares,  merchandise  or  fixtures  that  have  come  into  the 
possession  of  such  purchaser,  transferee  or  assignee  by  virtue  of 
such  sale,  transfer  or  assignment."  §  44  of  the  Personal  Property 
Law,  as  amended  by  Chap.  507  of  the  Laws  of  1914. 

Whether  this  act  is  Constitutional  or  not  is  still  a  grave  and 
open  question  now  pending  in  the  courts.  See  A-pex  Leasing  Co. 
V.  Lithe,  93  Misc.  353 ;  Klein  v.  Maravelas,  94  Misc.  458,  and 
cases  cited. 


FORM  No.  562 

Bill  of  Sale  —  Stock  in  Trade  and  Good  Will 

KNOW  ALL  MEN  BY  THESE  PEESENTS,  that  {I,  Peter 
Smith,)  of  {the  Borough  of  Manhattan,  City,  County  and  State  of 
New  York,)  party  of  the  first  part,  for  and  in  consideration  of  the 
sum  of  {one  dollar  in  lawful  money  of  the  United  States  and  other 
valvuble  consideration,)  to  (me)  in  hand  paid,  at  or  before  the 
ensealing  and  delivery  of  these  presents,  by  {Edward  Jones  and 
James  Brown,)  parties  of  the  second  part,  the  receipt  whereof  is 
hereby  acknowledged,  have  bargained  and  sold,  and  by  these 
presents  do  grant  and  convey  unto  the  said  parties  of  the  second 
part,  their  executors,  administrators  and  assigns,  {the  business 
now  conducted  by  me  at  No.  277  Broadway,  Borough  of  Manr 
hattan.  City  of  New  York,  including  the  good-will  thereof,  lease, 
stock  in  trade,  machines,  fixtures  and  appurtenances,  books,  out- 
standing accounts  and  each  and  everything  used  by  me  therein. 
And  I  hereby  authorize  the  parties  of  the  second  part  or  either  of 
them  to  collect  the  said  outstanding  accounts,  and  in  my  name  to 
give  receipts  therefor,  and  to  indorse  any  checks  made  to  me  in 
payment  thereof.)  To  have  and  to  hold  the  same  unto  the  said 
parties  of  the  second  part,  their  executors,  administrators  and 
assigns  forever.  And  (I)  do,  for  {myself,  my)  heirs,  executors 
and  administrators,  covenant  and  agree  to  and  with  the  said 
parties  of  the  second  part,  to  warrant  and  defend  the  sale  of  the 
said  {business,  good-will,  etc.,)  hereby  sold  unto  the  said  parties 
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of  the  second  part,  their  executors,  administrators  and  assigns, 
against  all  and  every  person  and  persons  whomsoever. 

IN  WITNESS  WHEEEOF,  (I)  have  hereunto  set  (my)  hand 
and  seal  this  (twenty-fifth)  day  of  (February,)  one  thousand  nine 
hundred  and  (fifteen.) 

(PETER  SMITH,)     (l.  s.) 
Sealed  and  delivered  in  the  presence  of 
(PETER  STERLING.) 

(Add  Schedule  and  Acknowledgment) 


BONDS 


FOEM  No.  563 
Bond 

KNOW  ALL  MEN  BY  THESE  PKESENTS,  that  (Edwin 
Rose,  unmarried,  of  the  Borough  of  Manhq^ttan,  City  of  New 
York,)  hereinafter  designated  as  the  obligor,  does  hereby  acknowl- 
edge himself  to  be  indebted  to  {Mary  Kimball  of  the  Borough  of 
Brooklyn,  City  of  New  Yorh,)  hereinafter  designated  as  the 
obligee,  in  the  sum  of  (two  thousand  five  hundred  ($2,500)  dol- 
lars,) lawful  money  of  the  United  States,  which  sum  ($2,500) 
said  obligor  does  hereby  covenant  to  pay  to  said  obligee,  (Mary 
Kimball,  her)  executors,  administrators  or  assigns,  on  the 
(second)  day  of  (January,)  nineteen  hundred  and  (twenty,)  with 
interest  thereon,  to  be  computed  from  the  (second)  day  of  (Janu- 
ary, 1915,)  at  the  rate  of  (five)  (5)  per  centum  per  annum,  and 
to  be  paid  on  the  (second)  day  of  (July)  next  ensuing  the  date 
hereof,  and  semi-annually  thereafter. 

AI^D  IT  IS  HEEEBY  EXPEESSLY  AGEEED  THAT  the 
whole  of  the  said  principal  sum  shall  become  due  at  the.  option  of 
said  obligee  after  default  in  the  payment  of  interest  for  thirty 
dajs,  or  after  default  in  the  payment  of  any  tax  or  assessment  for 
thirty  days  after  notice  and  demand.  All  of  the  covenants  and 
agreements  made  by  the  said  obligor  in  the  mortgage  covering 
premises  therein  described  and  collateral  hereto,  are  hereby  made 
part  of  this  instrument. 

Signed  and  sealed  this  (second)  day  of  (January,  1915.) 

(EDWIN  BOSE.)         (l.  s.) 

In  the  presence  of 

(FRANK  R.  DENTON.) 

(Acknowledgment) 


FOSM  No.  564 

Bond  —  Installment  Form* 

KNOW  ALL  MEN  BY  THESE  PEESENTS,  that  (Edwwrd 
Rose,  unmarried,  of  the  Borough  of  Manhattan,  City  of  New 
York,)  hereinafter  designated  as  the  obligor  does  hereby  acknowl- 

*  For  mortgage  to  accompany  this  bond  see  Form  No.  612,  p.  1251. 
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edge  (himself)  to  be  indebted  to  (Mary  Kimball,  of  the  Borough 
of  Brooklyn,  City  of  New  Yorh,)  hereinafter  designated  as  the 
obligee,  in  the  sum  of  (two  thousand  four  hundred  ($3,400) )  dol- 
lars, lawful  money  of  the  United  States,"  which  sum  ($2,400)  said 
obligor  does  hereby  covenant  to  pay  to  said  obligee  (Mary  Kimr 
ball,  her  executors,  administrators)  or  assigns,  in  installments,  as 
follows:  (Eight  hundred)  dollars  on  the  (first)  day  of  (October, 
1917;)  (eight  hundred)  dollars  on  the  (first)  day  of  (October, 
1918;)  (eight  hundred)  dollars  on  the  (first)  day  of  (October, 
1919,)  with  interest  thereon,  to  be  computed  from  the  (first)  day 
of  (October,  1916,)  at  the  rate  of  (five)  per  centum  per  annum, 
and  to  be  paid  on  the  (first)  day  of  (April)  next  ensuing  the  date 
hereof,  and  semi-annually  thereafter. 

AND  IT  IS  HEREBY  EXPEESSLY  AGREED  THAT  the 
whole  of  said  principal  sum  shall  become  due  at  the  option  of  said 
obligee  after  default  in  the  payment  of  any  installment  of  prin- 
cipal, or  after  default  in  the  payment  of  interest  for.  thirty  days, 
or  after  default  in  the  payment  of  any  tax  or  assessment  for  thirty 
days  after  notice  and  demand.  All  of  the  covenants  and  agree- 
ments made  by  the  said  obligor  in  the  mortgage  covering  premises 
therein  described  and  collateral  hereto  are  hereby  made  part  of 
this  instrument. 

Signed  and  sealed  this  (first)  day  of  (October,  1916.) 

(EDWARD  ROSE.)         (seal) 

In  the  presence  of 
(MARY  DIX.) 

(  Acknowledgment) 


FORM  No.  565 
Building  Loan  Bond  * 
KNOW  ALL  MEN  BY  THESE  PRESENTS,  that  (Edwa/rd 
Rose  of  the  Borough  of  Manhattan,  City  of  New  York,)  herein- 
after designated  as  the  obligor,  does  hereby  acknowledge  (himself) 
to  be  indebted  to  (Mary  Kimball  of  the  Borough  of  Brooklyn, 
City  of  New  York,)  hereinafter  designated  as  the  obligee,  m  the 
sum  of  (six  thousand)  dollars,  lawful  money  of  the  United  States, 
or  so  much  thereof  as  shall  be  advanced,  which  sum  said  obligor 

*  For  mortgage  to  accompany  thia  bond  see  Form  No.  612,  p.  1251. 
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{does)  hereby  for  (himself)  and  legal  representatives,  covenant  to 
pay  to  said  obligee,  (his)  legal  representatives  or  assigns,  on  the 
(first)  day  of  (October ,)  nineteen  hundred  and  (mneteen,)  with 
interest  thereon  to  be  computed  from  the  date  of  each  advance,  at 
the  rate  of  (five)  per  centum  per  annum,  and  to  be  paid  on  the 
(first)  day  of  (April)  next  ensuing  the  date  hereof,  and  semi- 
annually thereafter. 

IT  IS  EXPRESSLY  UN^DEESTOOD  AND  AGEEED  that 
the  whole  of  said  principal  sum,  or  so  much  thereof  as  shall  have 
been  advanced  and  the  interest  thereon,  shall,  at  the  option  of  the 
holder  of  this  bond,  become  immediately  due  and  payable,  with- 
out notice  or  demand,  upon  the  failure  of  the  obligor  to  perform 
or  to  comply  with  any  or  all  of  the  covenants,  terms  and  provisions 
by  said  obligor  to  be  performed,  contained  either  in  the  mortgage 
accompanying  this  bond,  or  in  the  building  loan  agreement  entered 
into  between  the  obligor  and  (Mary  Kimball,)  dated  the  (first) 
day  of  (October,  1916.) 

AND  IT  IS  HEEEBY  EXPEESSLY  AGEEED  that  the 
whole  of  said  principal  sum  shall  become,  due  at  the  option  of  said 
obligee  after  default  in  the  payment  of  interest  for  thirty  days,  or 
after  default  in  the  payment  of  any  tax  or  assessment  for  thirty 
days  after  notice  and  demand.  All  of  the  covenants  and  agree- 
ments made  by  the  said  obligor  in  the  mortgage  covering  premises 
therein  described  and  collateral  hereto,  are  hereby  made  part  of 
this  instrument. 

IN  WITNESS  WHEEEOF,  the  said  obligor  has  signed  and 
sealed  these  presents  this  (first)  day  of  (October,  1916.) 

(EDWARD   ROSE.)         (seal) 

In  the  presence  of 
(MARY  DIX.) 

( Acknowledgment) 
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FORM  No.  566 
Bond  With  Surety  for  Payment  of  Judgment 

KNOW  ALL  ^lEN  BY  THESE  PEESENTS,  That  we, 
(Paul  Rydee,)  doing  business  at  (No.  161  Broadway,  New 
York  City,)  and  (Maky  E.  Rydee,)  of  {Brewster,  New  York,) 
as  Principals  and  tlie  (New  Yoek  Idemnity  Company,  a  cor- 
poration organized  and  existing  under  and  hy  virtue  of  the  laws 
of  the  State  of  New  Yoi-k,  and  Jiaving  an  office  for  the  transaction 
of  its  business  at  No.  32  William  Street,  Borough  of  Manhattan, 
New  York  City,)  as  Surety,  are  held  and  firmly  bound  unto 
(The  National  Bank  of  the  City  of  New  Yoek,)  its  succes- 
sors and  assigns,  in  the  sum  of  {thirty-eight  thousand  ($38,000)) 
dollars,  lawful  money  of  the  United  States  of  America,  to  the 
payment  of  which,  well  and  truly  to  be  made,  the  said  (Paul 
Rydee  and  Maey  E.  Rydee)  bind  themselves  and  {their)  heirs, 
administrators  and  assigns,  and  {the  New  Yoek  Indemnity 
Company)  binds  {itself,  its  successors  and  assigns,)  jointly  and 
severally,  firmly  by  these  presents. 

IN  WITNESS  WHEREOF,  the  said  (Paul  Rydee  and 
Maey  E.  Rydee)  have  hereunto  set  their  hands  and  seals,  and 
{the  New  Yoek  Indemnity  Company)  has  caused  these  presents 
to  be  executed  by  its  duly  authorized  officers,  this  (22rf)day  of 
{December,  1913.) 

WHEREAS,  on  or  about  the  {22d)  day  of  {December,  1913,) 
said  (Paul  Rydee  and  Maey  E.  Rydee)  entered  into  an  agree- 
ment in  writing  with  said  (The  National  Bank  of  the  City 
OF  New  Yoek,)  wherein  and  whereby,  in  consideration  of  the 
covenants  therein  made  by  (The  National  Bank  of  the  City 
OF  New  Yoek,)  said  (Paul  Rydee  and  Maey  E.  Rydee) 
agreed,  as  additional  security  for  the  payment  of  a  certain 
indebtedness  owing  by  them  to  said  {BANK,)  evidenced  by  a 
judgment  against  said  (Paul  Rydee)  and  another  judgment 
against  said  (!Maey  E.  Rydee,)  each  recovered  by  said  {BANK) 
on  {October  24,  1913,)  and  otlierwise,  the  total  amount  of  said 
indebtedness,  being  {thirty- fiva  thousand  nine  hundred  forty- 
three  and  57/100  dollars  '($35,943.57,)  that  they,  said  (Paul 
Rydee  and  Maey  E.  Rydee,)  would  pay  said  indebtedness  on  or 
before  {July  31,  1914,)  with  accrued  interest  from  {October  24, 
1913,)  and  would  provide  a  surety  company  bond  in  the  amount 
of  {thirty-eight  thousand  dollars  ($38,000))  to  secure  the  pay- 
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ment  of  said  indebtedness  on  or  before  (July  31,  1914,)  without 
demand  or  further  proceedings  by  said  (BANK,)  at  law  or  in 
equity  against  said  (Patel  Kyder  or  Maky  E.  E,yd:ee,)  or  either 
of  them,  for  the  collection  of  said  indebtedness;  and 

WHEREAS,  in  said  agreement  between  said  (The  National 
Bank  ov  the  City  of  New  Yoek)  and  said  (Paul  Rydee  and 
Maey  E.  Kydee,)  dated  (December  22d,  1,913,)  as  aforesaid, 
wherein,  in  consideration  of  the  promises  therein  made  by  said 
(Paul  Rydee  and  Maey  E.  Rydee,)  said  (BANK)  made  three 
separate  covenants,  as  follows:  (1)  that  said  (BANK)  will  sign 
a  stipulation  when  presented  by  said  (Paul  Rydee  or  Maey  E. 
Rydee),  or  their  attorney,  discontinuing  the  proceedings  of  said 
(BANK)  against  the  (City  of  New  York)  in  aid  of  execution 
against  the  property  of  said  (Paul  Rydee;)  (2)  that  said 
(BANK)  will  sign  a  stipulation  when  presented  by  said  (Paul 
Rydee  or  Maey  E.  Rydee,)  or  their  attorney,  discontinuing  the 
proceedings  supplementary  to  execution  against  said  (Paul 
Rydee  and  against  said  Maey  E.  Rydee;)  (3)  that  said 
(BANK)  would  not  institute  any  proceeding  or  proceedings  for 
the  collection  of  the  indebtedness  of  said  (Paul  Rydee  and 
Maey  E.  Rydee)  to  it,  prior  to  (July  31,  1914;) 

NOW,  THEREFORE,  THE  CONDITION  OF  THIS 
OBLIGATION  IS  'SUOH,  that  if  said  (Paul  Rydee  arui 
Maey  E.  Rydee,)  or  either  of  them,  shall,  on  or  before  (July 
31,  1914,)  pay  or  cause  to  be  paid  the  said  indebtedness  owing 
by  them  to  said  (The  National  Bank  oe  the  City  or  New 
YoEK,)  then  this  obligation  to  be  null  and  void;  otherwise  to 
remain  in  full  force  and  effect;  Provided,  however,  that  said 
(The  National  Bank  of  the  City  of  New  Toek)  shall  have 
fully  performed  the  terms  of  its  three  separate  covenants  with 
said  (Paul  Rydee  and  Maey  E.  Rydee,)  as  set  forth  in  the 
above  paragraph  next  preceding. 

(Paul  Rydee,) 

(Maey  E.  Rydee,) 

(New  Yoek  Indemnity  Company,) 
By  (Frank  C.  Webb,) 
Attest:  (Resident  Vice-President.) 

(ROBEET   GoAN,) 

(Resident  Assistant  Secretary.) 
(Acknowledgment) 
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FORM  No.  567 
Bond  of  Indemnity  Against  Mechanics'  liens 

KNOW  ALL  MEN  BY  THESE  PEESENTS,  That  {we. 
National  Peovision  Company,  Simon  Selby,  Louis  Starb  mid 
Samuel  Fishek,  of  2356  Third  Aveniie,  New  York  City,  New 
York,)  as  Principals,  and  the  (United  Guaranty  Company,) 
having  an  office  and  usual  place  of  business  at  (No.  19  Cedar 
Street,  Borough  of  Ma/nhaitan,  City,  Cowiiiy  amd  State  of  New 
York,)  as  Surety,  are  held  and  firmly  bound  unto  (Moeeis 
Beowee)  in  the  sum  of  {two  fhowsand  ($2,000))  dollars,  lawful 
money  of  the  United  States  of  America,  to  be  paid  to  the  said 
(Moeeis  Beowee;)  to  which  payment  well  and  truly  to  be  made 
we  bind  ourselves,  our  and  each  of  our  successors  and  assigns, 
jointly  and  severally,  firmly  by  these  presen-ts. 

SEALED  with  our  seals  and  dated  this  {9th)  day  of  {Feh- 
ruary,  1916.) 

WHEREAS,  {National  Provision  Company,  Simon  Selby, 
Louis  Starr  and  Samuel  Fisher,  have  leased  the  premises  known 
asNos.  66,  68  and  70  East  12nd  Street,  and  63  East  122d  Street, 
City  of  New  York,  from  the  said  Morris  Brower,  and  desire  to 
make  certain  alterations  in  and  ahout  the  same;)  and 

WHEREAS,  the  said  {Morris  Brower  is  willing  to  permit  the 
said  alteraiions  to  he  made)  upon  receiving  a  bond  indemnifying 
him  against  any  loss  or  damage  which  he  may  suffer  by  reason  of 
liens  being  filed  against  the  said  property  for  lebor  or  material 
furnished  in  {the  mxiking  of  said  alterations.) 

NOW,  THEEEFOEE,  the  condition  of  this  obligation  is  such 
that  if  the  {National  Provision  Company,  Simon  Selby,  Louis 
Starr  and  Samuel  Fisher,)  shall  indemnify  and  hold  harmless  the 
said  {Morris  Brower)  from  and  against  any  and  all  mechanics' 
liens  which  may  be  filed  on  or  against  the  said  premises  for  labor 
or  material  in  connection  with  {the  said  alterations,)  within  the 
period  of  {six)  months  from  the  date  of  this  bond,  then  this 
obligation  to  be  void,  else  to  remain  in  full  force  and  virtue. 

IT  IS  EXPRESSLY  UNDERSTOOD  AND  AGREED,  that 
notice  of  any  liens  filed  against  this  property  will  be  given  to  the 
surety  in  writing  within  {seven)  months  from  the  date  of  this 
obligation,  and  that  unless  said  notice  is  furnished  by  the  said 
{Morris  Brower,)  this  obligation  shall  become  null  and  void. 
36 
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IT  IS  FURTHER  EXPRESSLY  UNDERSTOOD  AND 
AGREED  that  the  surety  shall  have  the  right  to  come  in  and 
defend  any  and  all  such  liens  filed  against  the  said  premises  in 
the  name  of  said  (Morris  Brower,)  but  at  the  proper  cost  and 
expense  of  the  {surety.) 

{NATIONAL  PROVISION  COMPANY,) 
By  {Simon  Selhy,) 

{President. ) 
{UNITED  GUARANTY  COMPANY,) 
By  {Frank  Hodge,) 

{Attorney-in-fact.) 
Attest : 

{HARRY  ASHER,) 

{Attomey-irirfact. ) 

( Acknowledgment) 


FOEM  No.  568 


Bond  with  Surety  for  Performance  of  Contract  —  Providing  for 
Notice  of  Claim  to  Surety  and  Short  Period  of  Limitation 

KNOW  ALL  MEN  BY  THESE  PRESENTS,  That  we, 
{THOMAS  R.  SIMPSON,  of  Freeport,  New  York,)  as  Princi- 
pal, and  the  {MUTUAL  INDEMNITY  COMPANY,)  a  corpora- 
tion organized  and  existing  under  the  laws  of  the  State  of  New 
York,  having  an  office  and  place  of  business  at  {No.  31  Liberty 
Street,.  Borough  of  Manhattan,  City  of  New  York,)  as  Surety, 
are  held  and  firmly  bound  unto  {SUPERIOR  MACHINE  COM- 
PANY,) a  corporation  organized  and  existing  under  the  laws  of 
the  State  of  {Delaware,)  as  obligee,  in  the  sum  of  {twenty-five 
thousand  dollars  ($25,000.00,))  lawful  money  of  the  United 
States  of  America,  to  the  payment  of  which,  well  and  truly  to  be 
made,  the  said  Principal  binds  himself,  and  his  heirs,  executors, 
administrators,  successors  and  assigns,  and  the  said  Surety  binds 
itself,  and  its  successors  and  assigns,  jointly  and  severally,  firmly 
by  these  presents. 

Sealed  with  our  seals  and  dated  this  {2Qth)  day  of  {August, 
1916.) 

WHEREAS,  the  above-named  Principal  entered  into  a  certain 
agreement  in  writing  bearing  date  the  (11^^)   day  of  {August, 
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1916,)  with  the  above-named  Obligee,  whereby  the  said  Principal 
agrees  (to  act  as  the  Sales  Agent  of  the  Obligee  and  to  sell  or 
secure  orders  for  automobiles)  in  accordance  with  the  terms  and 
conditions  set  forth  in  said  agreement. 

NOW,  THEKEFO'EE,  THE  CONDITION  OF  THIS 
OBLIGATION  IS  SUCH,  That  if  the  above-named  Principal 
shall  well  and  truly  keep  and  perform  all  of  the  terms  and  con- 
ditions of  said  agreement  of  (August  11th,  1915,)  on  his  part  to 
be  kept  and  performed,  then  this  obligation  to  be  void,  otherwise 
to  remain  in  full  force  and  effect. 

PROVIDED,  HOWEVER,  that  this  bond  is  executed  by  the 
Surety  upon  the  following  express  conditions ;  which  shall  be  con- 
ditions precedent  to  the  right  of  the  Obligee  to  recover  hereunder. 

The  Obligee  shall  keep,  do  and  perform  each  and  every,  all  and 
singular,  the  matter  and  things  set  forth  and  specified  in  said 
contract,  to  be  by  the  Obligee  kept,  done  and  performed  exclu- 
sively at  the  times  and  in  the  manner  as  in  said  contract  specified ; 

The  said  Surety  shall  be  notified  in  writing  of  any  act  or 
omission  on  the  part  of  said  Principal  which  may  involve  a  loss 
for  which  the  said  Surety  is  responsible  hereunder,  immediately 
after  such  omission  or  the  occurrence  of  such  act  shall  have  come 
to  the  knowledge  of  said  Obligee,  or  to  any  representative  duly 
authorized  to  oversee  the  performance  of  said  contract;  and  a 
registered  letter  mailed  to  the  Surety,  at  its  principal  office  in  Ncav 
York  City,  State  of  New  York,  shall  be  the  notice  required  within 
the  meaning  of  this  bond ;  and  that  any  suits  at  law  or  proceedings 
in  equity  brought  to  recover  any  claim  based  upon  or  arising  out 
of  any  such  act  or  omission  on  the  part  of  the  Principal,  or  of 
any  claim  hereunder,  shall  be  commenced  within  one  year 
after  the  giving  of  such  notice,  and  within  twelve  months  after 
the  termination  of  said  contract  between  the  Obligee  and  the 
Principal  by  completion  thereof,  by  expiration  or  by  agreement 
between  the  said  Principal  and  the  Obligee. 

( THOMA  8  B.  SIMPSON, )  [l.  s.  J 

(MUTUAL  INDEMNITY  COMPANY,) 
'  By  (Harry  Walton,) 

(Resident  Vice-President. ) 

Attest : 

(ROBERT  MELVILLE,) 
(Resident  Asst.  Secretary.) 
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FORM  No.  569 
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KNOW  ALL  MEN  BY  THESE  PEESEWTS,  that  I,  (Peter 
Smith,)  now  residing  at  (2580  Broadway,  in  the  borough  of  Man- 
hattan.  City,  County)  and  State  of  New  York,  of  the  first  part, 
for  securing  the  payment  of  the  indebtedness  hereinafter  men- 
tioned and  in  consideration  of  the  sum  of  one  dollar  to  (me)  duly 
paid  by  {Edward  Jones  and  James  Brown,  both  of  the  Borough 
of  Brooklyn,  in  the  said  City  of  New  Yorh,)  of  the  second  part, 
at  or  before  the  ensealing  and  delivery  of  these  presents,  the 
receipt  whereof  is  hereby  acknowledged,  have  bargained,  sold  and 
conveyed,  and  by  these  presents  do  grant,  bargain,  sell  and  convey 
unto  the  said  part(ies)  of  the  second  part,  (all  and  singular  the 
stock  in  trade,  goods,  materials  and  merchandise,  fixtures,  machines 
and  appurtenances,  hooks,  book-accounts,  notes,  drafts  and  other 
evidences  of  debt,)  and  all  other  goods  and  chattels  mentioned  in 
the  schedule  hereunto  annexed,  and  now  in  the  (premises  No.  16 
Broad  St.,  in  the  Borough  of  Manhattan,  City  of  New  York.) 

TO  HAVE  AND  TO  HOLD,  all  and  singular  the  goods  and 
chattels  above  bargained,  sold  and  conveyed,  or  intended  so  to  be, 
unto  the  said  part(;es)  of  the  second  part,  (their)  executors, 
administrators  and  assigns  forever.  And  the  said  part (3/)  of  the 
first  part,  for  (his)  heirs,  executors  and  administrators,  all  and 
singular  of  the  said  goods  and  chattels  above  bargained,  sold  and 
conveyed,  unto  the  said  part(tes)  of  the  second  part,  (their) 
executors,  administrators  and  assigns,  against  (me,)  the  said 
part  (2/)  of  the  first  part,  and  against  all  and  every  person  or  per- 
sons whomsoever,  shall  and  will  warrant,  and  forever  defend. 

UPON  CONDITION,  that  if  (I,)  the  said  part (2/)  of  the 
first  part,  shall  and  do  well  and  truly  pay  unto  the  said  part(ies) 
of  the  second  part,  (their)  executors,  administrators  or  assigns, 
the  sum  of  (five  hundred  dollars,  lawful  money  of  the  United 
States,  within  six  months  from  the  date  hereof,  with  interest  on 
said  sum  from  the  date  hereof  to  the  day  of  payment  at  six  per 
centum  per  annum,  in  accordance  with  the  terms  of  a  promissory 
note  for  that  amount,  bearing  even  date  herewith  made  and  deliv- 
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ered  by  me  payable  to  order  of  the  parties  of  the  second  part  six 
months  after  date  with  interest  at  six  per  cent.,)  then  these  pres- 
ents shall  be  void,  otherwise  to  remain  in  full  force.  And  (/,) 
the  said  part (2/)  of  the  first  part,  for  (myself)  and  (my)  execu- 
tors, administrators  and  assigns,  do  covenant  and  agree,  to  and 
with  the  said  part(tes)  of  the  second  part,  and  (their)  executors, 
administrators  and  assigns,  that  in  case  default  shall  be  made  in 
the  payment  of  the  said  sum  above-mentioned  at  the  time  and  in 
the  manner  above  stated,  then  it  shall  and  may  be  lawful  for,  and 
(I,)  the  said  part(2/)  of  the  first  part  do  hereby  authorize  and 
empower  the  said  part(ies)  of  the  second  part,  (their)  executors, 
administrators  and  assigns,  with  the  aid  and  assistance  of  any  per- 
son or  persons,  to  entering  dwelling-house,  store  and  other  prem- 
ises', and  such  other  place  or  places  as  the  said  goods  or  chattels 
are  or  may  be  placed,  and  take  and  carry  away  the  said  goods  and 
chattels,  and  to  sell  and  dispose  of  the  same  for  the  best  price 
(they)  can  obtain,  and  out  of  the  money  arising  therefrom,  to 
retain  and  pay  the  said  sum  above  mentioned,  and  all  charges 
touching  the  same,  rendering  the  overplus  (if  any)  nnto  (me) 
or  to  (m.y)  executors,  administrators  or  assigns.  And  until  de- 
fault shall  be  made  in  the  payment  of  the  said  sum  of  money  as 
aforesaid  (/)  am  to  remain  and  continue  in  the  quiet  and  peace- 
able possession  of  the  said  goods  and  chattels  and  the  full  and 
free  enjoyment  of  the  same.  If  the  proceeds  of  said  property 
shall  not  be  sufficient  to  pay  and  discharge  said  debt  with  interest, 
costs  and  charges,  (!)  said  (Peter  Smith,)  part(j/)  of  the  first  part, 
hereby  agree  to  pay  the  deficiency  with  interest. 

m  WITNESS  WHEREOF,  (/,)  the  said  part (2/)  of  the  first 
part,  have  hereunto  set  (my)  hand  and  seal  the  (tenth)  day  of 
(March,)  one  thousand  nine  hundred  and  (sixteen.) 

(PETER  SMITH.)      (seal.) 

Sealed  and  delivered  in  the  presence  of 
(HARRY  HILL.) 

(Acknowledgment) 


Filing  of  Chattel  Mortgage 

Every  Chattel  Mortgage  which  is  not  accompanied  by  a  change 
of  possession  is  void  as  against  the  creditors  of  the  mortgagor, 
and  as  against  subsequent  purchasers  and  mortgagees  in  good 
faith,  unless  the  mortgage  or  a  true  copy  thereof  is  filed  as 
directed  in  the  Lien  Law. 

Excepting,  however,  Factors'  Liens  on  Merchandise,  complying 
with  Sec.  45  of  the  Personal  Property  Law,  and  loans  on  stocks 
or  bonds  as  provided  in  the  amendment  of  1910.  (Sec.  230  Lien 
Law,  as  amended  by  Chap.  348,  Laws  of  1916). 

Failure  to  file  does  not  affect  the  validity  of  the  mortgage 
between  the  parties.  Unless  filed  it  is  invalid  as  to  creditors  and 
subsequent  purchasers  and  mortgagees  in  good  faith,  but  not  as  to 
purchasers  with  notice.     Gand  v.  Collins,  214  N.  Y.  298. 

As  to  filing.  Sec.  232  Lien  Law  provides: 

"An  instrument,  or  a  true  copy  thereof,  if  intended  to  operate 
as  a  mortgage  of  a  canal  boat,  steam  tug,  scow  or  other  craft,  or 
of  the' appurtenances  thereto,  navigating  the  canals  of  this  state, 
must  be  filed  in  the  office  of  the  superintendent  of  public  Tvorks, 
and  need  not  be  filed  elsewhere.  Every  other  chattel  mortgage, 
or  an  instrument  intended  to  operate  as  such,  or  a  true  copy 
thereof,  must  be  filed  in  the  town  or  city  where  the  mortgagor,  if 
a  resident  of  the  state,  resides  at  the  time  of  the  execution  thereof, 
and  if  not  a  resident,  in  the  city  or  town  where  the  property  mort- 
gaged is  at  the  time  of  the  execution  of  the  mortgage.  If  there  is 
more  than  one  mortgagor,  the  mortgage,  or  a  certified  copy 
thereof,  must  be  filed  in  each  city  or  town  within  the  state  where 
each  mortgagor  resides  at  the  time  of  the  execution  thereof.  In 
the  city  of  New  York,  such  instrument  must  be  filed  as  follows, 
namely :  in  the  borough  of  Brooklyn  in  said  city,  such  instrument 
shall  be  filed  in  the  office  of  the  register  of  the  county  of  Kings; 
in  the  borough  of  Queens  in  said  city,  in  the  office  of  the  clerk  of 
Queens  county ;  in  the  borough  of  Richmond  in  said  city,  in  the 
office  of  the  clerk  of  the  county  of  Richmond ;  in  the  borough  of 
Manhattan  in  said  city,  in  the  office  of  the  register  of  the  county 
of  New  York,  and  in  the  borough  of  the  Bronx,  in  said  city,  in  the 
office  of  the  register  of  the  county  of  Bronx.  In  every  other  city 
or  town  of  the  state,  in  the  office  of  the  city  or  town  clerk,  unless 
there  is  a  county  clerk's  office  in  such  city  or  town,  in  which  case 
it  must  be  filed  therein.    If  the  chattels  mortgaged  are  in  the  city 
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of  New  York  at  the  time  of  the  execution  of  the  mortgage,  the 
mortgage  or  a  true  copy  thereof  must  be  filed  in  the  county  where 
the  mortgagor  alleges  to  reside  at  the  time  of  the  execution  of  the 
mortgage,  and  in  the  county  where  the  property  is  situated.  All 
liens  and  mortgages,  including .  books  and  records  pertaining 
thereto,  now  on  file  in  the  comptroller's  office,  shall  be  transferred 
to  the  office  of  the  superintendent  of  public  works,  who  shall  pre- 
serve the  same  in  his  department,  and  who  shall  be  vested  with 
full  power  and  authority  to  do  and  perform  any  and  all  things 
relating  thereto  in  like  manner  and  with  the  same  force  and  effect 
as  heretofore  done   and  performed  by  the  comptroller." 


FORM  No.  570 
Statement  for  Renewal  by  Mortgagee  on  Refiling  of  Chattel  Mortgage 

STATE  OF  NEW  YOEK, 


L  go 

City  and  County  of,  {New  Yorh,).} 

{The  Childs  Coal  Company,  a  domestic  corporation^  having 
its  office  at  No.  16  Wall  street  in  the  Borough  of  Manhattan, 
City,  County  and  State  of  New  York,)  does  hereby  certify  and 
state  that  it  is  the  owner  and  holder  of  a  certain  mortgage  of  per- 
sonal property  dated  {the  second)  day  of  {February,  1914,)  made 
by  {James  Bell)  of  {the  Borough  of  Manhattan,  Neiv  York  City,) 
to  {the  Childs  Coal  Company,)  aforesaid,  to  secure  the  payment  of 
(seven  hundred  dollars),  filed  on  the  {fifth)  day  of  {February, 
1914,)  in  the  office  of  the  {Register)  of  the  County  of  {New 
York;)  and  that  the  interest  of  the  mortgagee  claimed  by  virtue 
of  said  mortgage  is  that  it  holds  the  same  as  security  for  the  paj- 
ment  of  {five  hundred)  dollars,  with  interest  thereon  from  the 
(second)  day  of  (February,  1914.) 

Annexed  hereto  is  a  true  copy  of  the  aforesaid  mortgage. 
Dated,  (New  York,  February  2,  1915.) 

(CHILDS  COAL  COMPANY.) 
(seal)  ^y  Frank  Childs,) 

(Secretary  and  Treasurer.) 

(Acknowledgment) 
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Renewal  of  Chattel  Mortgage 

A  chattel  mortgage,  except  as  otherwise  provided  in  this  article, 
shall  be  invalid  as  against  creditors  of  the  mortgagor,  and  against 
subsequent  purchasers  or  mortgagees  in  good  faith,  after  the 
expiration  of  the  first  or  any  succeeding  term  of  one  year,  reckon- 
ing from  the  time  of  the  first  filing  unless, 

1.  Within  thirty  days  next  preceding  the  expiration  of  each 
such  term,  a  statement  containing  a  description  of  such  mortgage, 
the  names  of  the  parties,  the  time  when  and  place  where  filed, 
the  interest  of  the  mortgagee  or  any  person  who  has  succeeded  to 
his  interest  in  the  property  claimed  by  virtue  thereof,  or 

Q.  A  copy  of  such  mortgage  and  its  endorsements,  together 
with  a  statement  attached  thereto  or  endorsed  thereon,  showing  the 
interest  of  the  mortgagee  or  of  any  person  who  has  succeeded  to  his 
interest  in  the  mortgage,  is  filed  in  the  proper  ofiice  in  the  city 
or  town  where  the  mortgagor  then  resided,  if  he  is  then  a  resident 
of  the  town  or  city  where  a  mortgage  or  a  copy  thereof  or  such 
statement  was  last  filed;  if  not  such  resident,  but  a  resident  of 
the  State,  a  true  copy  of  such  mortgage,  together  with  such  state- 
ment, shall  be  filed  in  the  proper  office  of  the  town  or  city  where 
he  then  resides;  and  if  not  a  resident  of  the  State,  then  in  the 
proper  office  of  the  city  or  town  where  the  property  so  mortgaged 
was  at  the  time  of  the  execution  of  the  mortgage.  Where  the 
chattels  mortgaged  were  located  in  the  city  of  ]^ew  York  at  the 
time  of  the  execution  of  the  mortgage,  a  copy  of  such  mortgage 
and  its  endorsements  together  with  a  statement  attached  thereto, 
or  endorsed  thereon,  showing  the  interest  of  the  mortgagee  or  of 
any  person  who  has  succeeded  to  his  interest  in  the  mortgage, 
must  be  filed  in  the  same  office  or  offices  where  the  original  mort- 
gage or  a  copy  thereof  was  filed  at  the  time  of  the  execution  of 
the  same;  provided,  however,  that  where  the  mortgagor  was  a 
resident  of  the  Borough  of  the  Bronx  in  the  City  of  ISTew  York  at 
the  time  of  the  execution  of  such  mortgage,  then  a  copy  of  such 
mortgage  as  above  described  must  b©  filed  in  the  office  of  the 
register  of  the  county  of  Bronx  and  also  in  the  office  of  the 
register  or  of  the  county  clerk,  in  case  there  is  no  register,  of  such 
county  in  said  city  in  which  the  property  so  mortgaged  was  located 
at  the  time  of  the  execution  of  such  mortgage ;  if  not  such  resident 
but  the  property  so  mortgaged  was  located  in  the  borough  of  the 
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Bronx  in  said  city  at  the  time  of  the  execution  of  such  mortgage, 
then  a  copy  of  such  mortgage  as  above  described  must  be  filed  in 
the  office  of  the  register  of  the  county  of  Bronx  and  also  in  the 
office  of  the  register  or  of  the  county  clerk,  in  case  there  is  no 
register,   of  such  county  in  said  city  in  which  the  mortgagor 
resided  when  such  mortgage  was  executed;   provided,  further, 
that  where  the  mortgagor  was  a  resident  of  the  borough  of  the 
Bronx,  in  the  city  of  New  York,  at  the  time  of  the  execution  of 
such  mortgage  and  the  property  so  mortgaged  was  located  in  the 
borough  of  the  Bronx  at  such  time,  then  a  copy  of  such  mortgage 
as  above  described  must  be  filed  in  the  office  of  the  register  of  the 
county  of  the  Bronx  and  need  not  be  filed  in  any  other  office,  and 
provided,  further,  that  where  the  vendee  of  a  contract  for  the 
conditional  sale  of  goods  and  chattels  not  attached  to  a  building 
was  a  resident  of  the  borough  of  the  Bronx  in  said  city  of  New 
York  at  the  time  of  the  execution  of  such  contract,  then  a  copy 
of  such  contract,  together  with  a  statement  as  required  herein  in 
the  case  of  chattel  mortgages,  must  be  filed  in  the  office  of  the 
register  of  the  county  of  Bronx;  if  not  such  resident  nor  a  resi- 
dent of  any  other  borough  within  the  city  of  New  York  nor  of 
this  State  at  the  time  of  the  execution  of  such  contract  but  the 
property  so  sold  was  in  the  borough  of  the  Bronx  in  said  city  when 
such  contract  was  executed,  then  a  copy  of  such  contract  and  a 
statement  as  aforesaid  must  be  filed  in  the  office  of  the  register 
of  the  county  of  Bronx.     Except  in  the  city  of  New  York  the 
officer  with  whom  such  a  renewal  statement,  or  copy  of  a  mortgage, 
is  filed  shall  upon  request  issue  to  the  person  filing  the  same  a 
receipt  in  writing,  which  shall  contain  the  names  of  the  parties  to 
the  instrument  filed,  its  date,  amount  and  the  date  and  time  of 

filing  thereof. 

Lien  Law,  §  235,  as  amended  by  Laws  1916,  Ch.  608. 
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Mortgage  for  Eenewal 

{THE  DOMESTIC  BREWING  COMPANY,)  the  within 
named  mortgagee,  does  hereby  state  that  there  now  remains 
due  and  unpaid  to  it  upon  the  foregoing  mortgage,  the  sum  of 
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{eighteen  hundred  ($1,800)  dollars,)  and  interest  from  {January 
4,  1915,)  which  amount  is  the  interest  of  the  said  mortgagee  in 
said  mortgage,  claimed  by  it  by  virtue  thereof,  and  payment  of 
said  mortgage  has  been  duly  assumed  by  {James  Brenner.) 

This  statement  and  the  foregoing  copy  of  mortgage  is  filed  to 
continue  the  notice  required  by  the  statute  made  and  provided  for 
the  renewal  of  chattel  mortgages. 

That  the  said  {Domestic  Brewing  Company)  is  now  the  owner 
and  holder  of  said  mortgage. 

Dated,  {May  1,  1916.) 

{THE  DOMESTIC  BREWING  COMPANY,) 

by  {White  &  Parhs,)  Attorneys. 


FORM  No.  572 

Statement  for  Renewal  of  Mortgage  Covering  Personal  Property 

The  interest  of  the  {American  Trust  Comfony,)  formerly  the 
{Consolidated  Trust  Company,)  a  corporation  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State  of  New  York, 
with  its  principal  office  and  place  of  business  at  {No:  400  Fifth 
avenue.  Borough  of  Manhattan,  City  of  New  York,)  the  mort- 
gagee named  in  the  certain  trust  indenture  of  mortgage  between 
the  {Columbia  Magazine  Com,pany,)  a  corporation  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State  of  New 
York,  with  its  principal  office  at  {No.  245  Fifth  avenue.  Borough 
of  Manhattan,  City  of  New  York,)  and  resident  in  said  {Borough, 
City)  and  State,  and  said  {Consolidated  Trust  Company,)  whicli 
mortgage  is  dated  the  {Sd)  day  of  {May,  1912,)  and  was  made 
and  executed  to  secure  an  issue  of  bonds  to  the  amount  of  {one 
million  ($1,000,000)  dollars,)  which  mortgage  was  filed  in  the 
office  of  the  {Register)  of  the  County  of  {New  York,)  on  the 
{15th)  day  of  {May,  1912,)  in  the  property  thereby  mortgaged 
and  thereby  claimed  by  it  by  virtue  thereof,  is  that  of  Trus;tee,  to 
have  and  to  hold  all  of  the  property  therein  mentioned  and 
described,  together  with  the  privileges,  rights  and  appurtenances 
thereunto  belonging,  for  the  benefit  and  security  of  all  and  any 
persons,  firms  or  corporations  who  have  or  shall  at  any  time  after 
the  date  of  said  mortgage,  become  or  be  the  lawful  owners  or 
holders  of  the  bonds,  or  any  of  them  issued  under  and  secured  by 
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said  mortgage,  as  therein  set  forth,  and  who  may  be  or  become 
entitled  to  the  benefit  of  the  mortgage  security  thereby  provided 
in  pursuance  of  the  provision  of  the  said  mortgage. 

The  chattels  and  property  secured  by  said  mortgage  were 
located  in  the  (City  of  New  York)  at  the  time  of  the  execution 
of  said  mortgage  and  a  copy  of  said  mortgage  and  its  endorsements 
is  attached  to  this  statement,  showing  the  interest  of  the  (Ameri- 
can Trust  Oompamj,)  formerly  the  (Gotisolidated  Trust  Com- 
pany,) which  has  succeeded  by  merger,  pursuant  to  the  laws  of 
the  State  of  New  York,  to  the  interest  of  said  {Consolidated  Trust 
Company,)  in  the  mortgage  herein  referred  to. 

Such  bonds  to  the  extent  of  {one  million  ($1,000,000)  dollars) 
together  with  coupons  or  interest  thereto  appertaining  since  {May 
M,  1912,)  have  been  issued  and  are,  with  the  exception  of  the 
coupons  attached  to  said  bonds  that  matured  on  {November  3, 
1912,  May  3,  1913,  November  3,  1913,  May  3,  1914,  November 
3,  1914,  May  3,  1915,  November  3,  1915  and  May  3,  1916,)  now 
outstanding. 

Dated,  {New  York,  May  10th,  1916.) 

{AMERICAN  TRUST  COMPANY,) 

By  {Alvin  Elbourne,)  Vice-President. 


CONDITIONAL  SALES 


The  provisions  of  article  ten  of  the  Lien  Law  relating  to 
Chattel  Mortgages  apply  to  the  indorsement,  entry,  refiling  and 
discharge  of  contracts  for  the  conditional  sale  of  goods  and  chattels, 
except  contracts  for  the  conditional  sale  of  goods  and  chattels  to 
be  attached  to  a  building. 

See  Note,  Chattel  Mortgages,  p.  1124,  and  §§  64,  65  and  66, 
Personal  Property  Law. 

FOKM  No.  573 

Conditional  Sale  Agreement 

(I)  hereby  purchase  from  (Mackcoll  Company,  Inc.,)  under 
the  terms  and  conditions  and  at  the  prices  herein,  (one  jive-ton 
Packard  truck)  as  per  standard  specifications  except  as  noted 
below. 

This  purchase  is  scheduled  for  shipment  from  (their)  factory 
at  (Detroit,  Mich.,)  on  or  about  (November  15,  1916,)  to  wit: 
Chassis  ISTo.  (100,600,)  Model  (X)  and  is  F.  O.  B.  factory. 


[Add  Specifications]  [Add  Description  and  Extras j  Price 

Freight,   {Detroit)   to   {N.  Y.  Gity) 
Insurance  for  ....  Mos.  on  Chassis  .... 
Total    of    above    items     (constituting   the 

Purchase  Price   $ 

Deduct  Deposit  {$200)   on  each  chassis  on 

execution  hereof   

Balance  after  Deposit  is  deducted 

Deduct  Delivery  Payment  to  be  made  upon 
delivery  of  said  chassis  and  equipment 

to    ( them )    

Unpaid  Balance,  to  be  paid  hereafter,  be- 
ginning one  month  from  date  of  Delivery 
Payment,  in  six  equal  monthly  instal- 
ments in  advance  on  the  {1st)  day  of 
each  month,  until  the  total  amount  of 
Purchase  Price  above  shown,  with  legal 

interest  hereinafter  provided,  is  paid 

First  Payment,  $ ,  plus  $ interest,  is 

Second  Payment,  $ ,  plus  $ interest,  is 

Third  Payment,  $ ,  plus  $ interest,  is 
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Fourth  Payment,  $ ,  plus  $ interest,  is 

Fifth  Payment,  $ ,  plus  $ interest,  is 

Sixth  Payment,  $ ,  plus  $ interest,  is 


Total  Unpaid  Balance,  $ ;  Total  Interest. .  .   $. 


This  purchase  is  made  subject  to  the  conditions  hereinafter 
contained,  in  which  (Mackcoll  Company,  Inc.,)  is  referred  to  as 
the  seller  and  (New  York  Auto  Company)  is  referred  to  as  the 
purchaser. 

Conditions 

1st.  Delivery  is  subject  to  strikes,  fires,  floods,  or  any  other 
causes  not  within  the  control  of  the  Seller. 

2d.  It  is  understood  and  agreed  that  this  contract  is  unassign- 
able, and  will  not  be  transferred  by  the  Purchaser  without  first 
securing  the  written  consent  of  the  Seller. 

3d.  If  shipment  is  not  made  on  schedule  date,  this  order  may 
be  canceled  and  deposit  returned  provided  written  notice  to  that 
effect  is  given  to  the  Seller  by  the  Purchaser  before  the  chassis  is 
actually  shipped  from  the  factory  at  Detroit,  Michigan. 

4th.  All  payments  are  to  be  made  by  the  Purchaser  at  the  Office 
of  the  Seller  in  (Albany,  N.  Y.,)  without  further  notice  or 
demand. 

5th.  The  (truck  and  equipment)  herein  purchased  are  to  be 
received  and  accepted  by  the  purchaser  but  to  remain  the  property 
of  the  Seller  until  amounts  due  or  that  may  grow  due  hereunder 
are  fully  paid.  In  case  of  failure  on  the  part  of  the  Purchaser  to 
make  any  of  said  payments  when  due  as  aforesaid,  the  Seller  is 
hereby  authorized,  if  it  so  elects,  to  treat  this  agreement  as  void 
and  in  that  event,  without  notice  to  the  Purchaser,  to  enter  the 
premises  of  the  Purchaser  or  other  premises  wherever  said  chassis 
and  equipment,  or  any  of  them,  may  be  found,  and  without  legal 
process,  to  take  and  remove  said  chassis  with  the  body  and  all 
equipment  attached  thereto  or  used  in  connection  therewith,  or 
either  or  any  of  said  chattels,  the  Purchaser  hereby  waiving  any 
action  for  trespass  or  damages  therefor,  and  disclaiming  any 
right  of  resistance  thereto  and  forfeiting  all  payments  previously 
made  hereunder.  The  Purchaser  further  agrees  to  pay,  in  addi- 
tion to  the  above  amount,  a  reasonable  attorney's  fee  should  it 
become  necessary  for  the  Seller  to  begin  suit  to  enforce  the  pay- 
ment of  said  unpaid  installments,  or  any  of  them,  or  to  recover 
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possession  of  said  chassis  and  equipment,  or  any  part  thereof.  In 
consideration  of  the  above,  it  is  understood  that  the  Seller  does  not 
part  with  title  to  said  chassis  and  equipment,  or  any  part  thereof, 
but  that  until  said  payments  are  completed  as  aforesaid,  said  title 
shall  remain  vested  in  the  Seller  as  fully  as  if  this  agreement  had 
not  been  entered  into  or  said  payments  made.  The  Purchaser 
further  agrees  not  to  sell  or  mortgage  the  cha-ttels  hereby  sold  or 
to  remove  any  of  them  to  any  point  where  they  will  not  be  fully 
under  the  Purchaser's  control  without  first  obtaining  the  written 
consent  of  the  Seller,  and  the  Purchaser  agrees  to  be  responsible 
to  the  Seller  for  the  value  of  said  chassis  and  equipment. 

Purchaser  hereby  waives  all  of  the  provisions  of  sections  65,  66 
and  67  of  the  Personal  Property  Law  (Consolidated  Laws  of  'New 
York)  as  amended  to  date. 

6th.  The  Purchaser  hereby  agrees  during  such  time  as  title  to 
said  chassis  may  rest  with  the  Seller  to  use  the  motor  vehicle 
herein  described  with  all  reasonable  care  and  caution,  and  to  be 
responsible  to  the  Seller  for  any  damage  or  physical  injury  done 
to  said  vehicle,  ordinary  wear  and  tear  excepted ;  and  the  Seller, 
its  agents  and  servants,  shall  have  access  at  all  times  during  busi- 
ness hours  to  said  vehicle,  whether  in  operation  or  not,  for  the 
purpose  of  giving  such  mechanical  attention  to  the  chassis  as  may, 
in  the  Seller's  judgment,  be  required  from  time  to  time.  The 
Purchaser  also  agrees  to  deliver  the  said  vehicle,  together  with 
its  regular  driver,  to  the  Seller,  at  the  Service  Building  of  the 
latter,  in  (Albany,)  two  half  days  each  month,  on  such  scheduled 
dates  as  shall  be  mutually  arranged  at  time  of  delivery  of  the 
chassis,  for  the  purpose  of  inspection. 

7th.  The  Purchaser  hereby  authorizes  the  Seller,  during  the 
term  of  this  agreement,  to  make  from  time  to  time  such  repairs 
on  the  aforesaid  vehicle  as  in  the  judgment  of  the  Seller  shall  at 
any  time  be  necessary  to  maintain  said  vehicle  in  marketable 
condition,  or  to  save  it  from  excessive  depreciation,  the  Purchaser 
hereby  agreeing  to  pay  cash  for  a:ll  such  repairs  within  ten  days 
from  presentation  of  invoice  for  same ;  and  in  case  of  Purchaser's 
default  in  making  any  such  payment  when  due  as  aforesaid,  the 
amount  of  said  repairs  shall  be  added  to  the  current  monthly 
installment  next  due  as  aforesaid.  In  case  of  Purchaser's  failure 
to  pay  the  same  at  the  time  said  installment  falls  due,  the  Seller  is 
authorized  at  its  option  to  treat  this  agreement  as  void,  and  upon 
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like  conditions  to  resort  to  any  of  the  remedies  hereinbefore  pro- 
vided in  case  of  Purchaser's  default  in  making  any  payment  due 
hereunder. 

8th.  In  the  event  of  the  total  loss  or  destruction  of  said  chassis 
by  fire  or  otherwise,  the  Seller  shall  have  the  sole  right  to  collect 
the  insurance  or  other  form  of  indemnity  that  may  be  payable  to 
it  by  reason  of  such  destruction,  and  thereafter  shall,  out  of  the 
grand  total  made  up  from  the  total  collected  from  the  Purchaser, 
plus  the  total  collected  from  the  insurance  company,  pay  to  itself 
the  list  price  of  the  chassis  herein  mentioned,  plus  the  freight  on 
said  chassis  and  the  premium  it  paid  to  the  insurance  company, 
and  interest  on  the  total  amount  of  deferred  payments  above 
referred  to,  from  the  date  of  this  agreement  to  the  date  of  loss. 
The  Seller  shall  thereupon  pay  to  the  Purchaser  the  balance 
remaining,  which  shall  be  accepted  by  the  Purchaser  in  full  settle- 
ment of  all  amounts  due  hereunder,  and  this  contract  shall 
thereafter  be  void. 

9th.  In  the  event  of  the  partial  loss  or  destruction  by  fire  or 
otherwise  of  said  chassis  and  equipment,  the  Seller  shall  take 
immediate  steps  for  the  necessary  repair  of  the  chassis  and  equip- 
ment hereby  sold  (body  excepted),  applying  thereto  such  net 
amount  as  it  may  receive  on  account  of  insurance  covering  such 
loss,  the  Purchaser  remaining  liable  for  the  balance,  if  any,  of  the 
cost  of  said  repairs.  In  such  case  the  Seller  shall  not  be  liable  to 
the  Purchaser  as  a  result  of  such  partial  loss  or  destruction  for 
any  damages  growing  out  of  delays,  temporary  withdrawal  from 
service,  or  any  other  cause  whatever. 

10  th.  It  is  mutually  understood  and  agreed  by  and  between  the 
parties  hereto  that  the  insurance  covering  the  chassis  and  equip- 
ment (exclusive  of  body)  herein  mentioned,  which  is  to  be  taken 
out  by  the  Seller  as  herein  provided,  shall  be  in  the  form  of  the 
sample  policy,  copy  of  which  is  attached  and  made  a  part  hereof ; 
and  that  the  Purchaser  shall  remain  liable  to  the  Seller  for  the 
unpaid  portion  of  the  above  selling  price  and  interest  in  case  a 
loss  occurs  which  is  not  covered  by  said  policy. 

In  order  to  enable  Seller  to  give  the  Insurance  Conipany  the 
notice  required  by  said  policy  the  Purchaser  agrees  to  give  Seller 
written  notice  within  five  days  of  the  occurrence  of  any  and  all 
accidents  resulting  in  injury  to  said  chassis  or  equipment,  or  in 
■  which  persons  or  property  are  injured,  by  the  truck  of  which  said 
chassis  forms  a  part. 
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11th.  All  promises,  verbal  understandings  or  agreements  of 
any  kind  pertaining  to  this  purchase  not  contained  herein  are 
hereby  expressly  waived,  this  instrument  constituting  the  entire 
agreement  between  the  Seller  and  the  Purchaser. 

{NEW  YORK  AUTO  COMPANY,) 

Purchaser. 
By  (Ha/rrison  Farmer ,)  ■, 
City  of  (New  York,)  State  of  (New  York.) 
Business  Address  (1382  Broadway.) 
Residence   (345   West  End  Avenue,  Mavr 

hattan.) 
City  of  (New  York,)  State  of  (New  York.) 
Witness 

(JAMES  MORTON,)  Salesman. 
Accepted  (EDMUND  BROWNE,) 

(Mackcoll  Company,  Inc.) 
By  (GEORGE  WHIT8T0NE.) 


CERTIFICATES 


FORM  No.  574 
Certificate   of  Formation  of  Limited  Partnership 

(ROGER  WILLIAMS  &  CO.)  We,  the  undersigned  desiring 
to  form  a  limited  partnership,  under  and  pursuant  to  the  laws  of 
the  State  of  New  York,  do  hereby  certify : 

First.  The  name  or  firm  under  which  said  partnership  is  to  be 
conducted  is  ("  ROGER  WILLIAMS  &  CO.,")  and  the  county 
wherein  the  principal  place  of  business  is  to  be  located  is  the 
County  of  {New  York,)  State  of  {New  Yorh.) 

Second.  The  general  nature  of  the  business  intended  to  be 
transacted  by  said  partnership,  is  the  business  of  {general  dry 
goods  commission  merchants.) 

Third.  The  names  of  the  general  and  special  partners  inter- 
ested in  said  partnership  and  business  are  {Roger  Williams, 
Robert  C.  Kole,  Roy  Roberts  and  Frank  L.  Angier,)  all  of  whom 
are  of  full  age.  The  said  {Roger  Williams)  is  a  general  partner 
and  his  place  of  residence  is  (66  Park  Street,  in  the  town  of 
Larchmont,)  in  the  County  of  {Westchester,)  and  State  of  {New 
York;)  the  said  {Robert  C.  Kole)  is  a  general  partn&r,  and  his 
place  of  residence  is  (12  Elm  Street  in  the  town  of  East  Orange,) 
in  the  County  of  {Essex)  and  State  of  {New  Jersey;)  the  said 
{Roy  Roberts)  is  a  special  partner  and  his  place  of  residence  is 
{No.  48  East  (ylst  Street,)  in  the  {Borough  of  Manhattan,)  in 
the  {City,  County  and)  State  of  {New  York,)  and  the  said  {Frank 
L.  Angier)  is  a  special  partner  and  his  place  of  residence  is  (66 
Park  Street  in  the  town  of  Larchmont,)  in  the  County  of  {West- 
chester) and  State  of  {New  Yorh.) 

Fourth.  The  amount  of  capital  which  the  said  {Roy  Roberts), 
one  of  the  special  partners,  has  contributed  to  the  common  stock 
of  said  partnership  is  {fifty  thousand)  ($50,000)  dollars. 

Fifth.  The  amount  of  capital  which  the  said  {Frank  L. 
Angier,)  one  of  the  special  partners  has  contributed  to  the  com- 
mon stock  of  said  partnership  is  {thirty  thousand)  ($30,000) 
dollars. 

Sixth.  The  time  at  which  said  partnership  is  to  begin  is  the 
{first)    day  of    {January,   1915,)    and  the  time  at  which  said 
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partnership  is  to  end  is  the    (thirty-first)    day  of   (December, 
1917.) 

Dated,  the  (2Sth)  day  of  (December,  1914.) 

(ROGER   WILLIAMS,)       .  (seal.) 
(ROBERT  C.  KOLE,)  (seal.) 

(ROY  ROBERTS,)    .  (seal.) 

(FRANK  L.  ANGIER.)         (seal.) 
( Acknowledgment ) 

STATE  OF  NEW  Y0EK,1    ^  . 
County  of  (New  York,)    j 

(ROGER  WILLIAMS,)  being  duly  sworn,  says:  I  am  one  of 
the  general  partners  named  in  the  foregoing  certificate.  The  sum 
of  (fifty  thousand)  dollars  specified  in  the  said  certificate  to  have 
been  contributed  to  the  common  stock  of  said  partnership  by  (Roy 
Roberts,)  one  of  the  special  partners,  has  been  actually  and  in 
good  faith  paid  in  cash,  and  the  sum  of  (thirty  thousand)  dollars 
specified  in  said  certificate  to  have  been  contributed  to  the  common 
stock  of  said  partnership  by  (Prank  L.  Angier,)  one  of  the  special 
partners,  has  been  actually  and  in  good  faith  paid  in  cash. 

(ROGER  WILLIAMS.) 
Sworn  to  before  me,  this 
(28th)  day  of  (December,  1914.) 

(May  Collins.) 

Notary  Public  (70)   (N.  Y.)  Co. 
(Notarial  Seal.) 


} 


If  the  partnership  has  places  of  business  situated  in  different 
counties,  a  copy  of  the  certificate,  and  of  the  acknowledgment 
thereof,  certified  by  the  clerk  in  whose  office  it  is  filed,  under  his 
official  seal,  shall  be  filed  and  recorded  in  like  manner,  in  the 
office  of  the  clerk  of  each  county. 
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FORM  No.  575 
Certificate  of  Renewal  of  Limited  Partnership 

(PRINCE  &  WffZTE^LF.)— Certificate  of  renewal  of  limited 
partnership. 

{We,  Maynard  C.  Eyre,  William  A.  Jennings,  Archibald  Flem- 
ing McLiesh  and  Milo  Roy  Campbell,)  all  persons  of  full  age  of 
twenty-one  years  and  upwards,  as  subscribers,  having  heretofore 
formed  a  limited  partnership,  pursuant  to  the  statutes  of  tho 
State  of  New  York,  and  desiring  to  renew  and  continue  the  same 
on  the  same  terms  and  conditions  for  a  further  period  and  until 
{January  2,  1917),)  do  hereby  certify: 

(1)  That  the  name  of  the  firm  under  which  said  partnership  is 
to  be  conducted  is  {Prince  &  Whitely,)  and  the  county  wherein 
the  principal  place  of  business  is  to  be  located  is  New  York 
County. 

(2)  That  the  general  nature  of  the  business  intended  to  be 
transacted  by  such  limited  partnership  is  that  of  brokers  and 
commission  merchants  and  dealers  in  stocks,  bonds,  notes,  foreign 
and  domestic  exchange  and  other  securities,  gold  and  silver,  and 
in  breadstuff^,  produce,  grain,  provisions,  cotton,  coal  and 
petroleum. 

(3)  That  the  names  of  all  the  general  and  special  partners 
interested  therein,  all  of  whom  are  over  twenty-one  years  of  age, 
and  their  respective  places  of  residence,  are  as  follows : 

{Maynard  C.  Eyre,)  residing  at  {CUfton,  Staten  Island,)  in 
the  State  of  (New  York,  U.  8.  A.j)  {William  A.  Jennings,) 
residing  at  (28  Bank  Street,  Borough  of  Manhattan,  New  York 
City,)  in  the  State  of  {New  York,  U.  S.  A.,)  and  {Archibald 
Fleming  McLiesh,)  residing  at  {No.  116  Lincoln  Place,  Borough 
of  Brooklyn,  in  the  City  of  New  York,)  in  the  State  of  {New 
York,  U.  8.  A.,)  are  the  general  partners,  and  {Milo  Roy  Camp- 
bell,) residing  at  {Chicago,)  in  the  State  of  {Illinois,  U.  S.  A.,) 
is  the  special  partner. 

(4)  That  the  amount  of  capital  which  the  said  {Milo  Roy 
Campbell,)  the  special  partner,  as  aforesaid,  has  contributed  to 
the  common  stock  of  said  limited  partnership  in  cash  is  the  sum 
of  one  hundred  and  ten  thousand  ($110,000)  dollars. 

(5)  That  the  said  renewed  limited  partnership  is  to  begin  on 
the  termination  of  the  present  firm  of  {Prince  &  Whitely,)  on 


1138  Limited  Pahtneeship 

Certificate  of  Renewal 

the   {third  day  of  January,  1916,)   and  will  tenminate  on  the 

{second  day  of  January,  1917.) 
Dated  in  the  City  of  {New  York,)  in  the  State  of  {New  York, 

January  3d,  1916.) 

{MAYNABD  C.  EYRE,)  [l.  s.] 

{WILLIAM  A.  JENNINGS,)  [l.  s.] 

{ARCHIBALD  FLEMING  McLIESH,)      [l.  s.] 
{MILO  ROY  CAMPBELL.)  [l.  s.] 

STATE  OF  NEW  YOEK,  \ 
County  of  {New  York,)    > 

On  this  {third)  day  of  {January,  1916,)  before  me  personally 
and  severally  appeared  {Maynard  C.  Eyre,  William  A.  Jennings, 
Archibald  Fleming  McLiesh  and  Milo  Roy  Campbell,)  to  me 
known  and  known  to  me  to  be  the  persons  described  in  and  who 
executed  the  foregoing  instrument  and  certificate,  and  they  sev- 
erally acknowledged  to  me  that  they  executed  the  same  for  the 
uses  and  purposes  therein  mentioned. 

[seal.]  {OWEN  E.  ABBAHAM,) 

Notary  Public,  JST.  Y.  Co.  No.  5. 


>■  ss. : 


STATE  OF  NEW  YOEK, 

County  of  {New  York,) 

{MAYNABD  C.  EYBE,)  being  duly  sworn,  deposes  and  says 
that  he  is  one  of  the  general  partners  named  in  the  foregoing 
certificate;  that  the  sum  of  one  hundred  and  ten  thousand  ($110,- 
000)  dollars,  specified  in  said  certificate  to  have  been  contributed 
to  the  common  stock  by  the  special  partner  therein  named,  to  wit, 
{Milo  Boy  Campbell,)  has  been  actually  and  in  good  faith  paid 
by  him  in  cash  to  the  said  common  stock. 

{MAYNABD  C.  EYBE.) 
Sworn  to  before  me,  this 
{Zd)  day  of  {January,  1916 


.,} 


{OWEN  E.  ABBAHAM,)       [seal.] 
Notary  Public,  N.  Y.  Co.  No.  5. 


Paktneeship  1139 


Certfficate  of  Continuation  of  Name 


FORM  No.  576 
Certificate  of  Continuation  of  Firm  Name 

(CHARLES  HUBBARD  AND  OOMPAiVZ.)— Certificate. 

WHEREAS,  the  business  of  dealing  in  iron  and  steel  products 
heretofore  conducted  in  the  City  of  New  York  and  elsewhere  by 
(Charles  Hubbard)  (now  deceased)  and  (Lyman  J.  Fisher,)  as 
copartners  under  the  firm  name  and  style  of  (Charles  Hubbard 
and  Company.)  is  to  be  continued  and  is  now  continued  by 
(Lyman  J.  Fisher,)  the  undersigned ;  and 

WHEREAS,  said  partnership  has  had  business  relations  with 
foreign  countries  and  has  transacted  business  under  said  firm 
name  within  the  State  of  New  York  for  more  than  three  years  last 
past;  and 

WHEREAS,  the  business  heretofore  conducted  by  said  copart- 
ners is  to  be  conducted  hereafter  by  the  undersigned,  (Lyman  J. 
Fisher,)  under  the  name  of  (Charles  Hubbard  and  Company;) 

and 

WHEREAS,  said  (Lyman  J.  Fisher)  is  the  successor  in  inter- 
est to  the  persons  heretofore  using  such  name; 

Now,  therefore,  (/,  Lyman  J.  Fisher,)  residing  at  (No.  329 
South  Vine  Street,  Richmond  Hill,  Queens  County,  New  Yorh,) 
pursuant  to  the  statute  in  such  case  made  and  provided,  do  hereby 
certify  and  declare  that  I  am  the  person  dealing  and  intending  to 
deal  under  said  firm  name  of  (Charles  Hubbard  and  Company,) 
and  that  my  post  office  address  and  principal  place  of  business  at 
and  from  which  said  business  is  and  will  be  conducted  is  (No.  81 
Fulton  Street,  Borough  of  Manhattan,  City,  County  and  State  of 

New  Yorh.) 

IN  WITNESS  WHEREOE,  I  have  hereunto  set  my  hand  and 

seal  this  (2%th)  day  of  (December,  1915.) 

(LYMAN  J.  FISHER.)      [l.  s.J 

In  presence  of 


(  Acknowledgment) 
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Certificate  of  Continuation  of  Name 


FORM  No.  577 
Certificate  of  Continuation  of  Partnership  Name 

{Carter,  Ledywrd  &  Milhum,) — Know  All  Men  by  these 
Presents : 

"WHEREAS,  the  business  of  the  firm  of  (Carter,  Ledyard  & 
Milhum,)  a  firm  having  business  relations  with  fereign  countries, 
continues  to  be  conducted  by  some  of  the  partners  therein,  to  wit, 
by  (Lewis  Cass  Ledyard,  John  G.  Milbum,  Edmund  L.  Baylies 
and  George  A.  Miller,)  who  were  partners  in  such  firm. 

NOW,  THEEEFOEE,  the  undersigned,  the  said  (Levns  Cass 
Ledyard,  John  G.  Milbum,  Edmund  L.  Baylies  and  George  A. 
Miller,)  who  were  partners  in  said  firm,  together  with  (Lewis 
Cass  Ledyard,  Jr.,)  in  pursuance  of  the  statute  in  such  case  made 
and  provided,  do  make  and  sign  this  certificate,  and  do  declare 
that  the  persons  intending  to  deal  under  such  name,  with  their 
respective  places  of  residence,  are  as  follows : 

(Lewis  Cass  Ledyard,)  residing  at  (No.  27  East  Seventy-second 
Street,)  City  of  (New  Yorh.) 

(John  G.  Milbum,)  residing  at  (No.  16  West  Tenth  Street,) 
City  of  (New  York.) 

(Edmund  L.  Baylies,)  residing  at  (No.  20  West  Thirty-sixth 
Street,)  City  of  (New  York.) 

(George  A.  Miller,)  residing  in  the  (Town  of  Montclair.)  State 
of  (New  Jersey.) 

(Lewis  Cass  Ledyard,  Jr.,)  residing  at  (  No.  64  East  Seventy- 
third  Street,)  City  of  (New  York.) 

Dated,  (New  York,  February  1,  1907.) 

(LEWIS  CASS  LEDYARD,) 
(JOHN  G.  MILBURN,) 
(EDMUND  L.  BAYLIES,) 
(GEORGE  A.  MILLER,) 
(LEWIS  CASS  LEDYARD,  JR.) 

(Acknowledgment) 


Cektifxcate  114:1 


Trade  Name  —  Estoppel 


FOKM  No.  578 

Certificate  of  Persons  Doing  Business  Under  Assumed  Business  Name 
(Eequired  by  440,  Penal  Law) 

STATE  OF  NEW  YORK,\  ^^  . 

Cowitj  oi  {New  York,)      J 

WE  DO  HEREBY  CEETIFY  that  the  undersigned  are  con- 
ducting (or  on  and  after  this  date  intend  to  conduct,)  (a  garage 
for  the  storage  amd  repair  of  motor  vehicles)  and  are  transacting 
(or  intend  to  transact)  the  business  of  (storing,  caring  for  and  re- 
pairing and  renting  motor  vehicles  and  selling  supplies  for  same,) 
at  (No.  30  West  100th  Street,  in  the  Borough  of  Manhattan,  City, 
County  and  State  of  New  York,)  under  the  name  of  ("  The  Knick- 
erbocker Oarage;  ")  and  that  the  true  or  real  full  name  of  each 
of  the  persons  conducting  or  transacting  such  business  with  the 
post-office  address  of  each  of  said  persons  is  as  follows : 

{Walter  G.  Johnson,  418  Central  Park  West,  Manhattan,  New 
York  City.) 

{Gordon  Johnson,  20  West  77th  Street,  Mamhattan,  New  York 
City.) 

Dated,  {New  York,  May  15,  1915.) 

{WALTER  G.  JOHNSON,) 
{GORDON  JOHNSON.) 

(Acknowledgment) 


FORM  No.  579 

Estoppel  Certificate 

I,  {Walter  T.  Rose,)  residing  at  (114  West  7Uh  Street,  in  the 

Borough  of  Manhattan,  City  of  New  York,)  and  owning  premises 

situate   in    {the  Borough   of  Manhattm,   City  of  New   York, 

hounded  and  described  as  follows: 

which  premises  are  covered  by  a  mortgage  for  {twenty-five  hun- 
dred) dollars,  dated  the  (26^/.)  day  of  {July,  1910,)  recorded  on 
the  {26th)  day  of  {July,  1910,)  in  the  office  of  the  {Register)  of 


1142  Ceetificate 


Protest 


the  County  of  {New  York,)  in  Liber  (103)  of  Mortgages,  sec- 
tion (12,)  at  page  (332,)  and  indexed  under  Block  J^o.  (140) 
on  the  Land  Map  of  the  City  of  {New  York,)  which  mortgage  is 
about  to  be  assigned  by  {Margaret  Kimble,)  the  holder,  to 
{Edward  H.  Winkle,) 

DO  HEREBY  CERTIFY,  in  consideration  of  the  sum  of  one 
dollar  paid,  the  receipt  whereof  is  hereby  acknowledged,  and  to 
induce  said  assignment  to  be  accep:ted,  that  said  mortgage  so  to 
be  assigned  is  a  valid  {fi'rsit)  lien  on  said  premises  for  the  full 
amount  of  principal  and  interest  due  thereon,  namely  {twenty-five 
hundred)  dollars,  and  interest  at  {five)  per  cent,  per  annum  from 
the  {fifteenth)  day  of  {April,  1915,)  and  that  there  are  no  de- 
fenses or  offsets  to-  said  mortgage,  or  to  the  bond  which  it  secures, 
and  that  all  the  other  provisions  of  said  bond  and  mortgage  are  in 
force  and  effect. 

11^  WITNESS  WHEREOF,  I  have  hereto  set  my  hand  and 
seal  this  {fifteenth)  day  of  {April,)  one  thousand  nine  hundred 
and  {sixteen.) 

{WALTER  T.  ROSE.)      [seal.] 

In  the  presence  of 

{MEYER  VAN  DAM.) 

(Acknowledgment) 


FORM  No.  580 
Certificate  of  Protest 


($750.00)  {Troy,  N.  Y.,  December  10,  1915.) 

{UNION  NATIONAL  BANE  pay  to  John  Drexel,  or  order, 

seven  hundred  amd  fifty)  ($750)  dollars. 

{WILLIAM  PRYE.) 

STATE  OF  NEW  Y0RK,1 
County  oi  {Rensselaer,)      ] 

On  the  {twenty-first)  day  of  {December,  1915,)  at  the  request 
of  {John  Drexel,)  I,  {Joseph  Kernan,)  a  Notary  Public  of  the 
State  of  {New  York,)  duly  commissioned  and  sworn,  and  residing 
in  {Rensselaer)  County,  did  present  the  original  check  hereunto 
annexed,  to  {the  Union  National  Bank  of  Troy,  New  York,)  at 


Certificate  1143 


Protest 


'SS. 


{Troy,  N.  Y.,)  and  demanded  payment  thereof,  which  was  re- 
fused, upon  the  ground  that  the  drawer  had  not  sufficient  funds 
in  his  account  to  meet  said  check. 

AVHEREUPON,  I,  the  said  notary,  at  the  request  aforesaid, 
did  protest  and  by  these  presents  to  publicly  and  solemnly  pro- 
test, as  well  against  the  drawer  and  indorser  of  the  said  check  as 
against  all  others  whom  it  doth  or  may  concern,  for  exchange,  re- 
exchange  and  all  costs,  damages  and  interest  already  incurred,  and 
to  be  hereafter  incurred  for  want  of  payment  of  the  same. 

Thus  done  and  protested  in  the  ( City  of  Troy,  County  of  Bens- 
selaer)  aforesaid,  in  the  presence  of 

(JOHN  DOE  and  RICHARD  ROE,) 

Witnesses. 
IN  TESTIMONIUM  VEEITATIS. 
{JOSEPH  KERN  AN,) 

Notary  Public. 
STATE  OF  NEW  YORK,) 
County  of  {Rensselaer,)      J "" 

I,  {Joseph  Kerrum,)  a  Notary  Public  of  the  State  of  {New 
Yorh,)  duly  commissioned  and  sworn,  do  hereby  certify,  that  on 
the  {twenty-first)  day  of  {December,)  one  thousand  nine  hundred 
and  {fifteen,)  due  notice  of  the  presentment  and  protest  of  the 
said  check  after  demand  and  refusal  of  payment  thereof,  by  notice, 
partly  written  and  partly  printed,  signed  by  me,  was  given  by  me 
to  the  drawer  and  the  respective  indorsers  of  the  said  instrument, 
by  depositing  the  same  in  the  post-office  at  {Troy,  N.  ¥.,)  [pre- 
paying the  postage  thereon],  duly  directed  and  superscribed  to 
said  drawer  and  indorsers,  as  follows,  to  wit : 

To 

{Willia/m  Frye,  at  689  River  Street,  Troy,  N.  Y.) 
{John  Fox,  at  165  First  Street,  Troy,  N.  Y.) 
{Charles  Collins,  at  30  Pawling  Avenue,  Troy,  N.  Y.) 
The  above-named  places  being  the  reputed  places  of  residence  of 
the  persons  to  whom  such  notice  was  so  addressed,  and  the  post- 
office  nearest  thereto. 

IN  TESTIMONY  WHEREOF,  I  have  hereunto  set  my  hand 
and  affi:xed  my  official  seal  at   {the  City  of  Troy,)   county  of 
(Rensselaer,)  and  State  of  {New  Yorh.) 
^  .  {JOSEPH  KERN  AN,) 

Notary  Public. 


DEEDS 


In  a  city  of  over  two  hundred  thousand  inhabitants,  the  address 
of  gi-antee  by  street  and  street  number  must  be  stated  in  deed. 


FORM  No.  581 
Deed  With  Full  Covenants — Individual  to  Corporation 

THIS  INDENTUEE,  made  the  (third)  day  oi -^(January,) 
nineteen  hundred  and  (sixteen,)  between  (Ella  Payne  ummarried 
of  Passaic,  New  Jersey,)  party  of  the  first  part,  and  (West  Con- 
struction Company,  a  corporation  organized  under  the  laws  of  the 
State  of  New  Yorh,  having  its  principal  office  and  place  of  busi- 
ness at  No.  2255  BroadwoA/,  in  the  Borough  of  Manhattan,  of  the 
City  of  New  York,)  party  of  the  second  part, 

WITISTESSETH,  that  the  party  of  the  first  part,  in  considera- 
tion of  (one  hundred)  dollars,  lawful  money  of  the  United'^ States, 
(and  other  valuable  co^isideration)  paid  by  the  party  of  the  second 
part,  does  hereby  grant  and  release  unto  the  party  of  the  second 
part,  (its  successors)  and  assigns  forever,  ALL  *  *  * 
[description],  together  with  the  appurtenances  and  all  the  estate 
and  rights  of  the  party  of  the  first  part  in  and  to  said  premises, 

TO  HAVE  AND  TO  HOLD  the  premises  herein  gi-anted  unto 
the  party  of  the  second  part,  (its  successors)  and  assigns  forever, 
(subject  to  a  mortgage  for  $20,000  upon  which  there  remains 
unpalid  $16,000,  and  interest  nOm  a,  lien  on  said  premises.) 

AND  said  (party  of  the  first  part)  covenants  as  follows: 

First.  That  said  (party  of  the  first  pari)  is  seized  of  the  said 
premises  in  fee  simple,  and  has  good  right  to  convey  the  same ; 

Second.  That  the  party  of  the  second  part  shall  quietly  enjoy 
the  said  premises ; 

Third.  That  the  said  premises  are  free  from  incumbrances, 
(except  as  aforesaid;) 

Fourth.  That  the  party  of  the  first  part  will  execute  or  procure 
any  further  necessary  assurance  of  the  title  to  said  premises ; 

Fifth.  That  said  (party  of  the  first  part)  will  forever  warrant 
the  title  to  the  said  premises. 

[1144] 


Deed  1145 

With  Full  Covenants  —  Corporatlou 

•  IN  WITNESS  WHEREOr,  the  party  of  the  first  part  has 
hereunto  set  {her)  hand  and  seal  the  day  and  year  first  above 
written. 

(ELLA  PAYNE.)      [l.  s.j 
In  presence  of 

{F.  F.  TH0MA8S0K.) 

(  Acknowledgment ) 


FORM  No.  582 
Deed  With  Full  Covenants  —  Corporation 

THIS  IXDENTUEE,  made  the  (&igMh)  day  of  (Mdrch,) 
nineteen  hundred  and  (sixteen,)  between  (Prix  Construction 
Company,)  a  corporation  organized  under  the  laws  of  (the  State 
of  New  York,)  party  of  the  first  part,  (and  North  Investing  Cor- 
poration, also  a  corporaition  organized  under  the  laws  of  the.  State 
of  New  York,  hawing  its  principal  office  and  plaice  of  iusiness  at 
No.  451  West  91st  Street,  in  the  Borough  of  Manhattan,  of  the 
City  of  New  York,)  party  of  the  second  part, 

WITNESSETH,  that  the  party  of  the  first  part,  in  considera- 
tion of  (one  hundred)  dollars,  lawful  money  of  the  United  States, 
(a(nd  other  valuable  consideration)  paid  by  the  party  of  the  second 
part,  does  hereby  grant  and  release  unto  the  party  of  the  second 
part,  (its  successors)  and  assigns  forever,  ALL  *  *  * 
[description],  together  with  the  appurtenances  and  all  the  estate 
and  rights  of  the  party  of  the  first  part  in  and  to  said  premises, 

TO  HAVE  AND  TO  HOLD  the  premises  herein  granted  unto 
the  party  of  the  second  part,  (its  successors)  and  assigns  forever, 

AND  the  party  of  the  first  part  covenants  as  follows : 

First.  That  the  party  of  the  first  part  is  seized  of  the  said 
premises  in  fee  simple,  and  has  good  right  to  convey  the  same ; 

Second.  That  the  party  of  the  second  part  shall  quietly  enjoy 
the  said  premises ; 

Third.  That  the  said  premises  are  free  from  incumbrances; 

Fourth.  That  the  party  of  the  first  part  will  execute  or  procure 
any  further  necessary  assurance  of  the  title  to  said  premises; 

Fifth.  That  the  party  of  the  first  part  will  forever  warrant  the 
title  to  the  said  premises. 


1146  Deed 

BEurgain  and  Sale  —  Without  Covenant 

IN  WITNESS  WHEKEOF,  the  party  of  the  first  part  has 
caused  its  corporate  seal  to  be  hereunto  affixed  and  these  presents 
to  be  signed  by  its  duly  authorized  officer  the  day  and  year  first 
above  written. 

{PRIX  CONSTRUCTION  COMPANY,) 
[sEAL.j     By  (Charles  Prix,) 

President. 
(Acknowledgment) 


FOHM  No.  583 


Bargain  and  Sale  Deed  —  Without   Covenant  Against  Grantor  — 

Individual 

THIS  INDEISTTUEE;  made  the  (11th)  day  of  (March,)  nine- 
teen hundred  and  (sixteen,)  between  (Prisdlla  Fay,  of  the 
Borough  of  MainJimttam,,  City  of  New  York,  County  and  State  of 
New  Yorh,)  party  of  the  first  part,  and  (Oscar  Olsen,  residing 
at  No.  161  West  81si  Street,  Borough  of  Manhattan,  of  the  same 
place,)  party  of  the  second  part, 

WITNESSETH,  that  the  party  of  the  first  part,  in  considera- 
tion of  (eighteen  thousand)  dollars,  lawful  money  of  the  United 
■States,  paid  by  the  party  of  the  second  part,  does  hereby  grant 
and  release  unto  the  party  of  the  second  part,  (his  heirs)  and 
assigns  forever,  ALL  *  *  *  [description],  together  with  the 
appurtenances  and  all  the  estate  and  rights  of-  the  party  of  the 
first  part  in  and  to  said  premises, 

TO  HAVE  AND  TO  HOLD  the  premises  herein  granted  unto 
the  party  of  the  second  part,  (his  heirs)  and  assigns  forever. 

IN  WITNESS  WHEEEOF,  the  party  of  the  first  part  has 
hereunto  set  (her)  hand  and  seal  the  day  and  year  first  above 
written. 

(PRISCILLA  FAY.)      [l.  s.] 

In  presence  of 

(THOMAS  WING  ATE.) 

(Acknowledgment) 


Deed  1147 

Bargain  and  Sale  —  Without  Covenant 

FOBIU:  No.  584 

Bargain  and  Sale  Deed  —  Without  Covenant  Against  Grantor — 

Corporation 

THIS  IITDENTURE,  made  the  (12^7;-)  day  of  (May,)  nine- 
teen hundred  and  (sixteen,)  between  (Lake  Building  Company, 
Inc.,  a  domestic)  corporation  organized  under  the  laws  of  (the 
State  of  New  York,)  party  of  the  first  part,  and  (Lucien  Black, 
who  resides  at  316  West  79th  Street,  Borough  of  Manhattan,  City 
of  New  York,)  party  of  the  second  part. 

WITlsrESSETH,  that  the  party  of  the  first  part,  in  considera- 
tion of  (one  hundred)  dollars,  lawful  money  of  the  United  States, 
(amd  other  naluable  consideration)  paid  by  the  party  of  the  second 
part,  does  hereby  grant  and  release  unto  the  party  of  the  second 
part,  (his  heirs)  and  assigns  forever,  ALL  *  *  *  [descrip- 
tion], together  with  the  appurtenances  and  all  the  estate  and 
rights  of  the  party  of  the  first  part  in  and  to  said  premises, 

TO  H  ^iVE  AND  TO  HOLD  the  premises  herein  granted  unto 
the  party  of  the  second  part,  (his  heirs)  and  assigns  forever,  (sub- 
ject to  covenifints  and  restrictions  contained  in  agreement  recorded 
m  section  4,  Liber  27  of  Conveyances,  page  440,  so  far  as  the 
sotme  may  affect.  Subject  also  to  a  first  mortgage  for  seventeen 
thousand  dollars  and  interest  now  a  lien  on  said  premises.) 

IIST  WITISTESS  WHEEEOF,  the  party  of  the  first  part  has 
caused  its  corporate  seal  to  be  hereunto  affixed  and  these  presents 
to  be  signed  by  its  duly  authorized  officer  the  day  and  year  first 
above  written. 

(LAKE  BUILDING  COMPANY,  INC.,) 
[sEAL.j     By  (James  Lake,) 

President. 

Attest ' 

(THERESA  SCBIVEN,) 

Secretary. 

(Acknowledgment) 
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FORM  No.  585 

Bargain  and  Sale  Deed  —  With  Covenant  Against  Grantor  — 

Individual 

THIS  INDENTUKE,  made  the  (28^^)  day  of  {January,) 
nineteen  hundred  and  {sixteen,)  between  {Sarah  Elizabeth  Tyler, 
also  hnovm  as  Sarah  Elizabeth  Tile,)  party  of  the  first  part,  and 
{Albert  Norris,  residing  at  No.  71  Palmetto  Street,  Borough  of 
Braohlyn,  City  of  New  York,)  party  of  the  second  part, 

WITNESSETH,  that  the  party  of  the  first  part,  in  considera- 
tion of  the  sum  of  {one  hundred)  dollars  lawful  money  of  the 
United  States,  {and  other  valuable  considerations,)  paid  by  the 
party  of  the  second  part,  does  hereby  grant  and  release  unto  the 
party  of  the  second  part,  {his  heirs)  and  assigns  forever, 
ALL  *  *  *  [description],  together  with  the  appurtenances 
and  all  the  estate  and  rights  of  the  party  of  the  first  part  in  and 
to  said  premises, 

TO  HAVE  AND  TO  HOLD  the  premises  herein  granted  unto 
the  party  of  the  second  part,  {his  heirs)  and  assigns  forever, 

AND  the  said  {Sarah  Elizaibeth  Tyler,  also  known  as  tiarah 
Elizaibeth  Tile,)  covenants  that  {she)  has  not  done  or  suffered 
anything  whereby  the  said  premises  have  been  incumbered  in 
any  way  whatever  {except  to  execute  a  certain  mortgaige  recorded 
in  the  office  of  the  Register  of  the  County  of  New  York,  on  Octo- 
ber 4,  1898,  in  Liber  981,  section  4  of  Mortgages,  at  page  51, 
Block  1224.) 

IN  WITNESS  WHEKEOF,  the  party  of  the  first  part  has 
liereunto  set  {her)  hand  and  seal  the  day  and  year  first  aibove 
written. 

( SA  BA II  ELIZA  BETH  TYLER. )      [  l.  s.  ] 

111  presence  of 

{JOHN  J.  TIALPIX.) 

(  Aekiiowledg-ment)' 
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Bai-gain  and  Sale  —  With  Covenant 

FORM  No.  586 

Bargain  and  Sale  Deed  —  With  Covenant  Against  Grantor  — 

Corporation 

THIS  INDENTURE,  made  the  (2[)th)  day  of  (February,) 
nineteen  hundred  and  (sixteen,)  between  (West  Side  Swoings 
Bank,)  a  corporation  organized  under  the  laws  of  (the  State  of 
New  York,)  party  of  the  first  part,  and  (The  United  Realty  Com- 
pany, a  corporation  organized  ami  existing  under  the  laws  of  the 
State  of  New  York,  having  its  principaH  place  af  business  at 
No.  20  Nassau  Stneet,  Borough  of  Manhattan,  City  and  County 
of  New  York,)  party  of  the  second  part, 

WITNESSETH,  that  the  party  of  the  first  part,  in  considera- 
tion of  (seventeen  thouspnd)  dollars,  lawful  money  of  the  United 
States,  paid  by  the  party  of  the  second  part,  does  hereby  grant 
and  release  unto  the  party  of  the  second  part,  (its  successors,  legal 
representatives)  and  assigns  forever,  ALL  *  *  *  [descrip- 
tion], together  with  the  appurtenances  and  all  the  estate  and 
rights  of  the  party  of  the  first  part  in.  and  to  said  premises. 

TO  HAVE  AND  TO  HOLD  the  premises  herein  granted  unto 
the  party  of  the  second  part,  (its  successors)  and  assigns  forever. 
(Subject  to  a  purchase  money  mortgage  made  by  the  party  of  the 
second  pa<rt  to  the  party  of  the  first  part  delivered  and  intended 
to  be  recorded  simultaneously  herewith,) 

AND  the  party  of  the  first  part  covenants  that  it  has  not  done 
or  suffered  anything  whereby  the  said  premises  have  been  in- 
cumbered in  any  way  whatever,  (except  as  aforesaid.) 

IN  WITNESS  WHEREOF,  the  party  of  the  first  part  has 
caused  its  corporate  seal  to  be  hereunto  affixed  and  these  presents 
to  be  signed  by  its  duly  authorized  ofiicer  the  day  and  year  first 

above  written. 

(WEST  SIDE  SAVINGS  BANK,) 
[sEAL.J     By  (Clarence  D.  Bigelow,) 

President. 

Attest : 

'  (WILLIAM  HUDSON,) 

Secretary. 
(Acknowledgment) 


1150  Deed 

Quitclaim  —  Individual  —  Corporation 

TORM  No.  587 
Quitclaim  Seed  —  Individual 

THIS  INDENTUEE,  made  the  (lith)  day  of  {April,)  nine- 
teen hundred  and  (sixteen,)  'between  (Helen  Bryan  of  the  City  of 
New  York,)  party  of  the  first  part,  and  (Joseph  F.  Foster,  resid- 
ing at  No.  416  St.  Nicholas  Auenue,  City  of  New  York,)  party  of 
second  part, 

WITNESSETH,  that  the  party  of  the  fijst  part,  in  considera- 
tion of  (one)  dollar  lawful  money  of  the  United  States,  paid  by 
the  party  of  the  second  part,  does  hereby  remise,  release  and  quit- 
claim unto  the  party  of  the  second  part,  (his  heirs)  and  assigns 
forever,  ALL  *  *  *  [description J,  together  with  the  ap- 
purtenances and  all  the  estate  and  rights  of  the  party  of  the  fir&t 
part  in  and  to  said  premises, 

TO  HAVE  AND  TO  HOLD  the  premises  herein  granted  unto 
the  party  of  the  second  part,  (his  heirs)  and  assigns  forever, 
(subject,  however,  to  a  mortgage  of  nineteen  thousand  dollars.) 

IlSr  WITNESS  WHEEEOF,  the  party  of  the  first  part  has 
hereunto  set  (her)  hand  and  seal  the  day  and  year  first  above 
written. 

(HELEN  BRYAN.)      [l.  s.J 

In  presence  of 

(AGNES  RAY.) 

( Acknowledgment) 


FORM  No.  588 
Quitclaim  Deed  —  Corporation 
THIS  INDENTUEE,  made  the  (third)  day  of  (May,)  nine- 
teen hundred  and  (sixteen,)  between  (The  A.  B.  S.  Company, 
Inc.,)  a  corporation  organized  under  the  laws  of  (the  State  of 
New  York,)  party  of  the  first  part,  and  (233-5  West  125th  Street 
Corporation,  a  corporation  organized  under  the  laws  of  the  State 
of  New  York,  having  Us  prvncipdl  place  of  business  at  No.  238 
William  Street,  B.orough  of  Manhattan,  City  of  New  York,)  party 
of  the  second  part. 
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Executors' —  Individual  or  Corporation 

WITNESSETH,  that  the  party  of  the  first  part,  in  considera- 
tion of  (ten)  dollars,  lawful  money  of  the  United  States,  paid  hy 
the  party  of  the  second  part,  does  hereby  remise,  release  and  quit- 
claim unto  the  party  of  the  second  part,  (its  successors)  and 
assigns  forever,  ALL  *  *  *  [description],  together  with  the 
appurtenances  and  ail  the  estate  and  rights  of  the  party  of  the 
first  part  in  and  to  said  premises, 

TO  HAVE  AND  TO  HOLD  the  premises  herein  granted  unto 
the  party  of  the  second  part,  (its  successors)  and  assigns  forever. 
IlSr  WITNESS  WHEEEOF,  the  party  of  the  first  part  has 
caused  its  corporate  seal  to  be  hereunto  afiixed  and  these  presents 
to  be  signed  by  its  duly  authorized  oificer  the  day  and  year  first 
above  written. 

(THE  A.  B.  8.  COMPANY,  INC.,) 
By  (Albert  Birshy,) 

President. 
[seal.]      (A.  B.  8.  COMPANY,  Inc.,) 
Attest:  (Incorporated  1913,  New  York.) 

(JOHN  WHITE,) 

Secretary. 

(  Acknowledgment) 


FORM  No.  589 
Executors'  Deed  —  Individual  or  Corporation 

THIS  INDENTURE,  made  the  (2d)  day  of  (Mm/,)  nineteen 
hundred  and  (sixteen,)  between  (Clarence  Kelly,)  as  (adminis- 
trator with  the  will  annexed  of  May  G.  Pinkerton,)  late  of  (New 
York  City,)  deceased,  party  of  the  first  part,  and  (Cosmopolitan 
Baptist  Church,  a  corporation,  whose  principal  office  is  at  No.  45 
West  IBith  8treet,  in  the  Borough  of  Manhattm,,  City  of  New 
York,)  party  of  the  second  part, 

WITNESSETH,  that  the  party  of  the  first  part,  by  virtue  of 
the  power  and  authority  to  (him)  given  in  and  by  said  last  will 
and  testament,  and  in  consideration  of  (thirty  thousmnd)  dollars, 
lawful  money  of  the  United  States,  paid  by  the  party  of  the  second 
part,  does  hereby  grant  and  release  unto  the  party  of  the  second 
part',  (its  successors)  and  assigns  forever,  ALL  *  *  *  [descrip- 
tion], together  with  the  appurtenances,  and  also  all  the  estate 
37 
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which  said  testat(Ha;)  had  at.  the  time  of  (her)  decease  in 
said  premises,  and  also  the  estate  therein  which  the  party  of  the 
first  part  has  or  had  power  to  convey  or  dispose  of,  whether 
individually,  or  by  virtue  of  said  will  or  otherwise. 

TO  HAVE  AJSTD  TO  HOLD  the  premises  herein  granted  unto 
the  party  of  the  second  part,  its  successors  and  assigns  forever, 
(subject  to  a  mortgage  for  twenty-six  thousand  dollars  and  inter- 
est, made  hy  said  party  of  the  second  part  to  said  party  of  the 
first  part,  delivered  simultaneously  herewith,  amid  given  to  secure 
a  portion  of  the  consideration  hereinabove  mentioned,) 

AND  the  party  of  the  first  part  covenants  that  (he)  has  not 
done  or  suffered  anything  whereby  the  said  premises  have  been 
incumbered  in  any  way  whatever,  (except  as  aforesaid.) 

m  WITNESS  WHEKEOF,  the  party  of  the  first  part  has 
hereimto  set  (his)  hand  and  seal  the  day  and  year  first  above 
written. 

(CLARENCE  KELLY,  as  Administrator 
[seal]  With  the  Will  Annexed  of  MAY  G. 

PINEERTON.) 
In  presence  of 

(HARRY  B.  GERLEY.) 

(Acknowledgment) 


FORM  No.  590 
*  Referee's  Deed  in  Partition 

THIS  INDENTURE,  made  the  (twentieth)  day  of  (April.) 
nineteen  hundred  and  (sixteen,)  between  (Carl  Stanley,  residing 
at  No.  54  West  98th  Street,  Borough  of  Manhattan,  City,  County 
and  State  of  New  York,)  Referee  duly  appointed  as  hereinafter 
mentioned,  party  of  the  first  part,  and  (John  Henderson,  residing 
at  No.  22  West  Qlst  Street,  in  said  Borough,  City,  County  and 
State,)  party  of  the  second  part, 

WHEREAS,  at  a  Special  Term  (Part  I)  of  the  (Supreme 
Court  of  the  State  of  New  York,  held  in  and  for  the  County  of 
New  York  at  the  County  Court  House  in  the  Borough  of  Man- 
hattan, City  of  New  York,)  on  the  (lUh)  day  of  (January,) 
nineteen  hundred  and  (sixteen,)  it  was  among  other  things 
ordered,  adjudged  and  decreed  by  said  Court,  in  a  certain  action 

*  For    Referee's    Deed    in    Foreclosure   see   Form   No-   375,    p.    774. 
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then  pending   in   said   Court,   between    (Mary  Blahe,  plaintiff, 
against   George  Clover  and  Frances  Clover,  his  wife;  Frances 
Clover  05  committee  of  the  estate  of  Oeorge  Clover,  a/n  incompetent 
person,  Charles  Clover  and  Maude  Clover,  his  wife,  Charlotte 
French  and  Victoria  Lewis  and  Henry  Lewis  as  administrator  of 
the  goods,  chattels  and  credits  of  Charles  Lewis,  deceased,  and 
Oustave  Williams  and  Franceis  Clover  as  executrix  of  the  last  will 
and  testament  of  George  Clover,)  defendants,  that  all  and  singular 
the  premises  mentioned  in  the  complaint  in  said  action,  be  sold  at 
public  auction,  according  to  the  course  and  practice  of  said  Court, 
by  or  under  the  direction  of  said  party  of  the  first  part  as  Kef eree 
thereby  duly  appointed  for  that  purpose,  and  to  -whom  it  was 
referred  by  said  Court,  among  other  things,  to  make  such  sale; 
that  the  Eeferee  give  public  notice  of  the  time  and  place  of  such 
sale  according  to  law  and  the  course  and  practice  of  said  Court, 
and  that  any  of  the  parties  in  said  action  might  become  a  pur- 
chaser or  purchasers  at  such  sale;  that  said  Referee,  after  said 
sale,  make  report  thereof  to  said  Court,  and  after  his  report  of 
sale  shall  have  been  duly  confirmed,  then  that  he  execute  to  the 
purchaser  or  purchasers  of  said  premises,  or  such  part  or  parts 
thereof  as  should  be  sold,  a  good  and  sufficient  deed  or  deeds  of 
conveyance  for  the  same. 

AND  WHEEEAS,  said  Referee,  in  pursuance  of  said  judg- 
ment, did,  on  the  (21st)  day  of  (February,)  nineteen  hundred 
and  (sixteen,)  sell  at  public  auction  at  (the  Exchange  Sales 
Rooms,  now  located  at  Nos.  14  and  16  Vesey  Street,^  in  the  City 
and  County  of  New  York,  where  said  premises  are  situated,)  the 
premises  hereinafter  described,  being  in  said  judgment  men- 
tioned, due  notice  of  the  time  and  place  of  such  sale  having  first 
been  given,  pursuant  to  said  judgment,  at  which  sale  said  premises 
were  struck  off  to  (the  United  Realty  Company,  a  domestic  cor- 
poration,  which  said  United  Realty  Company  thereafter  duly 
assigned  its  hid  and  rights  under  such  sale  ly  an  assignment  in 
writing,  to  the  above-named  John  Henderson,  party  of  the  second 
part  for  the  sum.  of  two  thousand  six  hundred  and  fifty  ($2,650) 
dollkrs,)  lawful  money  of  the  United  States,  that  being  the  high- 
est sum  bidden  for  same,  and  said  Referee's  report  of  said  sale 
having  been  duly  confirmed,  „      , 

NOW     THIS    INDENTURE    WITNESSETH,    that    said 
Referee, 'the  party  of  the  first  part  to  these  presents,  in  order  to 
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carry  into  effect  the  sale  so  made  by  (him)  as  aforesaid,  in  pur- 
suance of  the  judgment  of  said  Court,  and  in  conformity  with 
the  statute  in  such  case  made  and  provided,  and  also  in  consider- 
ation of  the  premises,  and  of  said  sum  of  money  so  bidden  as 
aforesaid,  paid  by  the  party  of  the  second  part,  does  hereby  grant 
and  convey  unto  the  party  of  the  second  part,  (his  hei/rs,  execu- 
tors, administrators)  and  assigns  forever,  ALL  *  *  * 
[description.] 

TO  HAVE  AND  TO  HOLD,  the  premises  herein  granted 
unto  the  party  of  the  second  part,  {his  heirs,  executors,  admin- 
istrators) and  assigns  forever. 

IN  WITNESS  WHEKEOF,  the  party  of  the  first  part  has 
hereunto  set  (Jiis)  hand  and  seal  the  day  and  year  first  above 
written. 

{GABL  STANLEY,)  Referee,     (l.  s.) 

In  presence  of 

{WILLIAM  BAYER.) 

{ Acknowledgment) 


FORM  Wo.  591 
Extension  of  Mortgage 

AGEEEMENT,  made  the  {third)  day  of  (November,)  one 
thousand  nine  hundred  and  (fifteen,)  between  (The  Union  State 
Trust  Company,  a  corporation  organized  and  existing  under  the 
Laws  of  the  State  of  New  YorTc,  having  its  principal  place  of  busi- 
ness at  322  William  Street,  in  the  Borough  of  Manhattan,  City  of 
New  YorJc,  as  successor  Trustee  under  the  Last  Will  and  Testa- 
ment of  Morris  Mann,  deceased,  and  James  Mann,  residing  at 
1244  Park  Avenue,  Borough  of  Manhattan,  City  of  New  York, 
as  trustee)  hereinafter  designated  as  the  parties  of  the  first  part, 
and  (Frederick  Yann,  residing  at  No.  371  West  70th  Street,  Bor- 
ough of  Manhattan,  City  of  New  York,)  hereinafter  designated 
as  the  party  of  the  second  part : 

WITNESSETH,  that  the  parties  of  the  first  part,  the  holders  of 
a  certain  bond  made  by  (Cora  E.  Smith,)  dated  (April  18,  1901,) 
secured  by  a  mortgage  bearing  even  date  therewith,  and  recorded 
in  the  office  of  the  (Register)  of  the  County  of  (New  York,)  in 
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Liber  (3296)  of  section  (4)  of  Mortgages,  page  (435,)  on  which 
bond  there  is  now  due  the  sum  of  (seven  thousand  five  hundred) 
(7,500)  dollars,  with  interest  at  (four  and  one-half)  per  centum 
per  annum,  from  (April  18,  1915,)  in  consideration  of  one  dollar 
paid  by  said  party  of  the  second  part,  and  other  valuable  consid- 
erations, the  receipt  whereof  is  hereby  acknowledged,  does  hereby 
extend  the  payment  of  the  principal  indebtedness  secured  by  said 
bond  to  the  (twenty-second)  day  of  (October,)  lone  thousand  nine 
hundred  and  (eighteen;)   PROVIDED  the  party  of  the  second 
part  meanwhile  pay  interest  on  the  amount  owing  on  said  bond  at 
the  rate  of   (four  and  one-half)   per  centum  per  .annum,  from 
(April  18,  1915,)   (instead  of  five  per  centum  per  annum;)  and 
semi-annually   on  the    (twenty-second)    days  of    (October-)    and 
(April)  in  each  year  and  also  comply  with  all  the  other  terms  of 
said  bond  and  mortgage  as  hereby  modified;  AND  the  party  of 
the  second  part,  in  consideration  of  the  labove  extension  and  of 
one  dollar  paid  by  said  party  of  the  first  part,  and  other  valuable 
consideration,  the  receipt  whereof  is  hereby  acknowledged,  does 
hereby  covenant  to  pay  said  principal  sum,  and  interest  as  above 
set  forth,  and  not  before  the  maturity  thereof  as  the  same  is 
hereby  extended,  and  to  comply  with  the  other  terms  of  said  bond 
and  mortgage;  and  the  party  of  the  second  part  covenants  that 
the  principal  and  the  interest  hereby  agreed  to  be  paid,  shall  be  a 
lien  on  the  mortgaged  premises  and  be  secured  by  said  bond  and 
mortgage,  and  that  when  the  terms  of  said  bonds  and  mortgage  in 
any  way  conflict  with  the  terms  and  provisions  of  this  agreement, 
the  terms  and  provisions  of  this  agreement  shall  prevail,  and  that 
there  are  no  offsets  or  defences  to  said  bond  and  mortgage. 

In  the  event  of  the  passage  -after  the  date  of  this  agreement  of 
any  law  of  the  State  of  New  York,  deducting  from  the  value  of 
land  for  the  purposes  of  taxation  any  lien  thereon,  or  changing  in 
any  way  the  laws  for  the  taxation  of  mortgages  or  debts  secured 
by  mortgage  for  State  or  local  purposes,  or  the  manner  of  the  col- 
lection of  any  such  taxes,  so  as  to  affect  said  mortgage,  the  holder 
of  said  mortgage  and  of  the  debt  which  it  secures,  shall  have  the 
right  to  give  thirty  days'  written  notice  to  the  owner  of  the  land 
covered  by  said  mortgage  requiring  the  payment  of  the  mortgage 
debt.  It  is  hereby  agreed  that  if  such  notice  be  given  the  said 
debt  shall  become  due,  payable  and  collectible  at  the  expiration  of 
said  thirty  days. 
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The  party  of  the  second  part  represents  that  said  party  of  the 
second  part  now  owns  the  premises  described  in  said  mortgage. 

And  it  is  hereby  expressly  agreed  that  the  whole  of  said  princi- 
pal sum  shall  become  due  at  the  option  of  the  said  party  of  the  first 
part  after  default  in  payment  of  any  installment  of  principal,  or 
after  default  in  the  payment  of  interest  for  thirty  days,  or  after 
default  in  the  payment  of  any  tax  or  assessment  for  thirty  days 
after  notice  and  demand,  or  after  default  for  thirty  days  after 
notice  and  demand  in  the  payment  of  any  installment  of  any 
assessment  for  local  improvement  heretofore  or  hereafter  laid 
which  is  or  may  become  payable  in  annual  installments,  and  which 
has  affected,  now  affects  or  hereafter  may  affect  the  premises  cov- 
ered by  said  mortgage  notwithstanding  that  such  installment  be 
not  due  and  payable  at  the  time  of  such  notice  and  demand ;  and 
also,  that  the  whole  of  the  said  principal  sum  shall  become  due  at 
the  option  of  the  party  of  the  first  part  upon  any  default  in  keep- 
ing the  buildings  on  the  premises  insured  against  loss  by  fire  as 
required  by  said  mortgage  or  immediately  upon  the  actual  or 
threatened  demolition  or  removal  of  any  building  erected  upon 
said  premises,  or  if  after  application  by  any  holder  of  said  mort- 
gage to  two  or  more  fire  insurance  companies  lawfully  doing  busi- 
ness in  the  State  of  liew  York,  and'  issuing  policies  upon  real 
property  situate  in  the  place  where  the  mortgaged  premises  are 
situate,  the  companies  to  which  such  application  has  been  made 
shall  refuse  to  issue  such  policies. 

The  party  of  the  second  part,  and  any  subsequent  owner  of  the 
premises  described  in  said  mortgage,  upon  request  made  either  per- 
sonally or  by  mail,  shall  certify,  by  a  writing  duly  acknowledged, 
to  the  party  of  the  first  part  or  to  any  proposed  assignee  of  said 
mortgage,  the  amount  of  principal  and  interest  then  owing  on 
said  mortgage  and  whether  any  offsets  or  defences  exist  against 
the  mortgage  debt;  upon  failure  to  furnish  such  certificate  after 
the  expiration  of  six  days  in  case  the  request  is  made  personally, 
or  after  the  expiration  of  thirty  days  after  the  mailing  of  such 
request  in  case  the  request  is  made  by  mail,  said  mortgage  shall 
become  due  at  the  option  of  the  holder  thereof. 

If  any  action  or  proceeding  be  commenced  by  any  person  other 
than  the  holder  of  said  mortgage  (except  an  action  to  foreclose 
said  mortgage  or  to  collect  the  debt  secured  thereby),  to  which 
action  or  proceeding  the  holder  of  said  mortgage  is  made  a  party. 
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or  in  -which  it  becomes  necessary  to  defend  or  uphold  the  lien  of 
said  mortgage,  all  stims  paid  by  the  holder  of  said  mortgage  for 
the  expense  of  any  litigation  to  prosecute  or  defend  the  rights  and 
lien  created  by  said  mortgage  (including  reasonable  counsel  fees), 
shall  be  paid  by  the  party  of  the  second  part,  together  with  interest 
thereon  at  the  rate  of  six  per  cent,  per  annum,  and  any  such  sum 
and  the  interest  thereon  shall  be  a  lien  on  said  premises,  prior 
to  any  right  or  title  to,  interest  in  or  claim  upon  said  premises 
attaching  or  accruing  subseqiient  to  the  lien  of  said  mortgage,  and 
shall  be  deemed  to  be  secured  by  said  mortgage,  and  by  the  bond 
which  it  secures.  In  any  action  or  proceeding  to  foreclose  said 
mortgage,  or  to  recover  or  collect  the  debt  secured  thereby,  the 
provisions  of  law  respecting  the  recovery  of  costs,  disbursements 
and  allowances  shall  prevail  unaffected  by  this  covenant. 

The  mailing  of  a  written  notice  or  demand  by  depositing  it 
in  any  post-office,  station  or  letter  box,  enclosed  in  a  post-paid 
envelope  addressed  to  the  owner  of  record  of  said  mortgaged  prem- 
ises and  directed  to  such  owner  at  the  last  address  actually  fur- 
nished to  the  holder  of  said  mortgage,  or,  if  no  such  address  has 
been  furnished,  then  to  such  record  owner  at  the  mortgaged  prem- 
ises, shall  be  sufficient  notice  .and  demand  in  any  case  arising 
under  this  instrument. 

This  agreement  shall  bind  the  heirs,  executors,  administrators, 
successors  and  assigns  of  the  respective  parties. 

IJST  WITNESS  WHEKEOE,  the  parties  hereto  have  signed  this 
agreement  and  affixed  their  seals  the  day  and  year  first  above 

written. 

(JAMES  MANN,)      (seal.) 

as  Trustee. 
(The  Union  State  Trust  Company  as  suc- 
cessor   and    Trustee    under    the    last 
Will  and  Testament  of  Morris  Mann, 
deceased,) 

by  (ARTHUR  HURLEY,) 

President. 

(FREDERICK  VANN.)      (seal.) 

Attest : 

(A.  HOLMES,) 

Secretary. 

(Acknowledgment) 
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FORM  No.  592 

MortgSLge  Extension  A^eement  —  Reducing  Rate  of  Interest  —  Two 

Mortgages 

AGEEEMENT,  made  the  (4:th)  day  of  (October,)  nineteen 
hundred  and  {fifteen^)  between  (Simon  R.  Wilson^)  residing  at 
(No.  810  West  End  Avenue,  Borough  of  Manhattan,  City  of 
New  Yorh,  (as  Trustee,)  and  (The  Farmers'  Loan  and  Trust 
Company,  a  Corporation  organized  and  existing  under  the  Laws 
of  the  State  of  New  York,  having  its  principal  place  of  business 
at  No.  22  William  Street,  in  the  Borough  of  Manhattan,  City  of 
New  York,  as  Successor  Trustee  under  the  Last  Will  and  Testa- 
ment of  Max  Wilson,  deceased,)  hereinafter  designated  as  the 
parties  of  the  first  part,  and  (Charles  Fenwich,)  residing  at  (No. 
271  West  80th  Street,  Borough  of  Manhattan,  City  of  New  York,) 
hereinafter  designated  as  the  party  of  the  second  part, 

WITATESSETH,  that  the  parties  of  the  first  part,  the  holders 
of  a  certain  bond  made  by  (Cora  E.  Stevetison,)  dated  (April 
18th,  1889,)  secured  by  a  mortgage  bearing  even  date  therewith 
and  recorded  in  the  ofiiee  of  the  (Register  of  the  County  of  New 
York,)  in  Liber  (2396)  of  Mortgages,  page  (435,)  on  which 
bond  there  is  now  due  the  sum  of  ($7,500)  with  interest  thereon 
from-  the  (twenty-second)  day  of  (April,  1915,)  at  and  after  the 
rate  of  (five)  per  centum  per  annum,  in  consideration  of  One 
Dollar  paid  by  the  said  party  of  the  second  part,  the  receipt 
whereof  is  hereby  acknowledged,  does  hereby  extend  the  payment 
of  the  principal  indebtedness  secured  by  said  bond,  as  reduced,  to 
the  (twenty-second)  day  of  (October,)  nineteen  hundred  and 
(eighteen,)  PEOVIDED  the  party  of  the  second  part  meanwhile 
pays  interest  thereon  (as  reduced  to  $7,500)  from  the  (twenty- 
second)  day  of  (April,)  nineteen  hundred  and  (fifteen,)  at  and 
after  the  rate  of  (five)  per  centum  per  annum  instead  of  (six) 
per  centum  per  annum  as  expressed  in  said  bond,  and  semi-annu- 
ally thereafter  on  the  (twenty-second)  days  of  (October)  and 
(April)  in  each  year,  and  also  comply  with  all  the  other  terms  of 
said  bond  and  mortgage:  AND  the  party  of  the  second  part,  in 
consideration  of  the  above  extension,  and  of  One  Dollar  paid  by 
the  said  parties  of  the  first  part,  the  receipt  whereof  is  hereby 
acknowledged,  does  hereby  agree  to  pay  said  principal  sum  and 
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interest  as  above  set  forth  and  to  comply  with  the  other  terms  of 
said  bond  and  mortgage. 

The  party  of  the  second  part  represents  that  he  now  owns  the 
premises  described  in  said  mortgage. 

This  agreement  shall  bind  the  heirs,  executors,  administrators, 
successors  and  assigns  of  the  respective  parties. 

IN"  WITNESS  WHEEEOF,  (Simon  E.  Wilson,)  one  of  the 
parties  of  the  first  part,  has  hereunto  set  his  hand  and  seal,  and 
(The  Farmers'  Loan  and  Trust  Company,)  the  other  party  of  the 
first  part,  has  caused  its  corporate  seal  to  be  hereunto  affixed  and 
these  presents  to  be  signed  by  its  President  and  duly  attested,  and 
the  party  of  the  second  part  has  hereunto  set  his  hand  and  seal  the 
day  and  year  first  above  written. 

(SIMON  E.  WILSON,)  [seal.] 

As  Trustee. 
(The  Farmers'  Loan  and  Trust  Company, 
as   Successor  and   Trustee   under   the 
Last    Will    and    Testament    of    Max 
Wilson,  deceased,) 

(E.   S.   MAESTON,)    President. 

Attest : 

(A.  W.  HE  ELY,)  Secretary. 
[SEAL.J  (OHAELES  FENWICK,) 

[seal.] 

(Acknowledgment) 


GENERAL  ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS 


The  making  of  a  general  assignment  today  is  precarious  unless 
you  have  consulted  and  obtained  the  consent  of  a  majority  of 
your  creditors  in  number  and  amounli. 

If  after  the  making  of  a  general  assignment  for  the  benefit  of 
creditors,  you  are  petitioned  into  bankruptcy  and  if  you  have  not 
obtained  the  consent  of  a  majority  of  your  creditors,  the  Federal 
Court  will  not  look  with  favor  on  your  proceeding.  The  more 
creditors  in  amount  and  number  you  have  obtained,  the  more 
favorably  you  will  appear  in  applications  in  the  Federal  Court. 
See  opinion  in  the  case  of  D.  &  E.  Dress  Co.,  Southern  District 
by  Mayer,  J.  and  opinions  by  Hand,  J.,  N.  Y.  L.  J.  July  3,  1916. 

See  Letter  to  General  Assignee,  p.  170. 


FORM  No.  593 
General  Assignment — By  Individual 

THIS  INDENTUEE,  made  the  (third)  day  of  (April,)  in 
the  year  one  thousand  nine  hundred  and  (fifteen,)  between 
(James  Lyman,)  residing  at  (No.  124  Washington  avenue,  in  the 
Borough  of  Brooklyn,  City  of  JSieiv  York,  in  the  State  of  New 
York,)  and  carrying  on  the  business  of  (importing  silks)  at  (No. 
25  Greene  street,  in  the  Borough  of  Manhattan,  in  said  City  of 
New  York,)  party  of  the  first  part,  and  (Bobert  Johnson,  of  the 
Borough  of  Manhattan,  City  of  New  York,  in  the  State  of  New 
Yo7-k,)  party  of  the  second  part,  witnesseth: 

THAT  ^VHEREAS,  the  party  of  the  first  part  is  indebted  to 
divers  persons  in  sundr)-  sums  of  money  which  he  is  unable  to  pay 
in  full,  and  is  desirous  of  providing  for  the  payment  of  the  same 
so  far  as  it  is  in  his  power  by  an  assignment  of  all  his  property  for 
that  purpose; 

NOW,  THEREFORE,  the  said  party  of  the  first  part,  in  con- 
sideration of  the  premises  and  of  (one  dollar)  paid  by  the  party  of 
the  second  part  upon  the  sealing  and  delivery  of  these  presents,  the 
receipt  whereof  is  hereby  acknowledged,  has  granted,  bargained, 
sold,  assigned,  transferred  and  set  over,  and  by  these  presents  does 
grant,  bargain,  sell,  assign,  transfer  and  set  over  unto  the  party  of 
the  second  part,  his  successors  and  assigns,  all  and  singular  the 

[1160] 
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lands,  tenements,  hereditaments  and  appurtenances,  goods,  chat- 
tels, stocks,  promissory  notes,  claims,  demands,  property  and 
effects  of  every  description  belonging  to  the  party  of  the  first 
part,  wherever  the  same  may  be,  except  such  property  as  is  by  law 
exempt  from  levy  and  sale  under  an  execution. 

To  have  and  to  hold  the  same  and  every  part  thereof  in  trust 
for  the  uses  and  purposes  following: 

To  take  possession  of  the  said  property,  and  to  sell  the  same  with 
all  reasonable  dispatch  and  to  convert  the  same  into  money,  and 
also  to  collect  all  such' debts  and  demands  hereby  assigned  as  may 
be  collectible,  and  out  of  the  proceeds  of  such  sales  and  collections ; 

1.  To  pay  and  discharge  all  the  just  and  reasonable  expenses, 
costs  and  charges  of  executing  this  assignment,  and  of  carrying 
into  effect  the  trust  hereby  created,  together  with  the  lawful  com- 
missions of  the  party  of  the  second  part  for  his  services  in  execut- 
ing said  trust. 

2.  To  pay  and  discharge  in  full,  if  the  residue  of  said  proceeds 
is  sufficient  for  that  purpose,  all  the  debts  and  liabilities  now  due, 
or  to  become  due  of  said  party  of  the  first  part,  with  all  the  interest 
moneys  due  or  to  become  due  thereon ;  and  if  the  residue  of  said 
proceeds  shall  not  be  sufficient  to  pay  all  the  said  debts,  liabilities 
and  interest  moneys  in  full,  then  to  apply  the  said  residue  of  said 
proceeds  to  the  payment  of  said  debts  and  liabilities  ratably  and  in 
proportion. 

And  if,  after  the  payment  of  all  the  costs,  charges  and  expenses 
attending  the  execution  of  the  said  trust  and  the  payment  of  all  the 
said  debts  and  liabilities  in  full  there  shall  be  any  remainder  or 
residue  of  said  property  or  proceeds  to  repay  and  return  the  same 
to  the  said  party  of  the  first  part,  his  executors,  administrators  and 

assigns. 

And  for  the  better  and  more  effectual  execution  of  these  presents 
and  of  the  trusts  hereby  created,  the  party  of  the  first  part  does 
hereby  make,  constitute  and  appoint  the  party  of  the  second  part 
his  true  and  lawful  attorney,  irrevocable  with  full  power  and 
authority  to  do  all  acts  and  things  which  may  be  necessary  m  the 
premises  to  the  full  execution  of  the  trust  hereby  created,  and  to 
ask,  demand,  recover  and  receive  of  and  from  all,  and  every 
person  or  persons,  all  property  debts  and  demands,  due,  owmg  and 
belonging  to  said  partv  of  the  first  part,  and  to  give  acquittances 
and  discharges  for  the. same;  to  sue,  prosecute,  defend  and 
implead  for  the  same,  and  execute,  acknowledge  and  deliver  all 
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necessary  deeds,  instruments  and  conveyances  necessary  or  proper 
for  the  better  execution  of  the  trust  hereby  created;  (and  for 
any  of  the  purposes  aforesaid  to  make,  constitute  and  appoint  one 
or  more  attorneys  under  him  and  at  his  pleasure  to  revoke  the 
said  appointments,  hereby  ratifying  and  confirming  v^hatever  the 
said  party  of  the  second  part  or  his  substitute  shall  lawfully  do 
in  the  premises). 

And  the  said  party  of  the  first  part  hereby  authorizes  the  said 
party  of  the  second  part  to  sign  the  name  of  the  said  party  of  the 
first  part  to  any  check,  draft,  promissory  note  or  other  instrument 
in  v^riting,  which  is  payable  to  the  order  of  the  said  party  of  the 
fij-st  part,  or  to  sign  the  name  of  the  party  of  the  first  part  to- 
any  instrument  in  writing  whenever  it  shall  be  necessary  so  to  do 
to  carry  into  effect  the  object,  design  and  purpose  of  this  trust. 

And  the  party  of  the  second  part  does  hereby  accept  the  trust 
created  and  reposed  in  him  by  these  presents  and  does  covenant 
and  agree  with  the  party  of  the  first  part  that  he  will  faithfully 
and  without  delay  execute  the  said  trust  according  to  the  best  of 
his  skill,  knowledge  and  ability. 

IN  WITNESS  WHEEEOF,  the  parties  hereto  have  hereunto 
set  their  hands  and  seals  the  day  and  year  first  above  written. 

{JAMES  LYMAN,)  (seal.) 

{ROBERT  JOHNSON.)         (seal.) 
(  Acknowledgments) 


FORM  Ho.  594 


General  Assignment  —  By  Partnership,  of  Firm  and  Individual 

Property 

THIS  INDENTURE,  made  the  {10th)  day  of  {April,)  in  the 
year  one  thousand  nine  hundred  and  {fifteen,)  between  {Russell 
Lowell,)  residing  at  (16  East  Q7th  street,  in  the  Borough  of  Man- 
hattan, City  of  New  York;  John  Arts,)  residing  at  (654  Madison 
avenue,  in  the  same  Borough  and  City;)  and  {Charles  Simmons,) 
residing  at  {Mamaroneck,  Westchester  county.  New  York,)  carry- 
ing on  the  business  of  {Manufacturing  and  selling  linen  collars 
and  cuffs,)  at  {the  City  of  Troy,  in  the  State  of  New  York,)  under 
the  firm  name  of  {Lowell,  Arts  &  Company,)  parties  of  the  first 
part,  and  {Roger  Williams,)  of  the  said  {City  of  Troy,)  party  of 
the  second  part,  witnesseth,  that 
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WHEEEAS,  the  said  parties  of  the  first  part  are  justly  indebted 
as  copartners  to  sundry  persons  in  divers  and  sundry  sums  of 
money,  and  being  unable  to  pay  the  same  in  full  are  desirous  of 
applying  all  the  copartnership  and  their  individual  property 
and  assets  to  the  payment  of  their  copartnership  and  individual 
debts : 

NOW,  THEREFOEE,  the  said  parties  of  the  first  part,  in 
consideration  of  tlie  premises  and  of  one  dollar  paid  by  the  party 
of  the  second  part  upon  the  ensealing  and  delivery  of  these 
presents,  the  receipt  whereof  is  hereby  acknowledged,  have 
granted,  bargained,  sold,  assigned,  transferred  and  set  over,  and 
by  these  presents  do  grant,  bargain,  sell,  assign,  transfer  and  set 
over  unto  the  party  of  the  second  part,  his  successors  and  assigns, 
all  and  singular  the  estate  and  property,  real  and  personal,  of 
every  kind  and  nature  and  wheresoever  the  same  may  be,  of  said 
parties  of  the  first  part,  which  is  now  held  or  owned  by  them  as 
such  copartnership  firm,  as  aforesaid, 

TO  HAVE  AND  TO  HOLD  the  same  and  every  part  and 
parcel  thereof,  with  the  appurtenances,  unto  the  party  of  the 
second  part,  his  successors  and  assigns, 

IE  TEUST,  NEYEETHELESS,  for  the  following  uses  and 
purposes : 

1.  To  receive  and  take  possession  of  all  and  singular  the  estate 
and  property  above  assigned,  transferred  and  conveyed,  or 
intended  to  be,  and  to  collect  and  get  in  all  bills,  promissory  notes, 
accoimts,  choses  in  action,  claims,  demands  and  moneys  due  or 
owing  the  said  parties  of  the  first  part  as  such  copartnership 
firm,  and  with  all  reasonable  diligence  to  sell  and  dispose  of  the 
real  and  personal  property  hereinbefore  conveyed  and  assigned, 
and  convert  the  said  assigned  property  and  estate  into  money .^ 

2.  And  out  of  the  proceeds  to  pay  and  discharge  all  the  just 
and  reasonable  expenses,  costs  and  charges  of  executing  this 
assignment  and  of  carrying  into  effect  the  trust  hereby  created, 
together  with  the  lawful  commissions  of  the  party  of  the  second 
part  for  his  services  in  executing  said  trust. 

3.  And  out  of  the  residue  of  said  proceeds  to  pay  and  discharge 
in  full  all  and  singular  the  debts  and  liabilities  now  due  or  to 
become  due  of  the  parties  of  the  first  part  as  such  copartnership-, 
with  lawful  costs  and  interest,  if  the  residue  of  said  proceeds 
applicable  thereto  shall  be  sufiieient  for  that  purpose;  and  if  the 
same  be  not  sufficient,  then  the  said  party  of  the  second  part  shall 
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apply  such  residue  of  said  proceeds  to  the  payment  of  said  debts 
and  liabilities  in  proportion  to  the  respective  amounts  thereof. 

4.  With  and  out  of  the  residue  and  remainder  of  the  said  pro- 
ceeds, if  any  there  shall  remain  after  paying  all  the  debts  and 
liabilities  of  the  parties  of  the  first  part  as  such  copartnership, 
the  party  of  the  second  part  is  directed  to  pay  and  discharge  all 
the  private  and  individual  debts  of  the  parties  of  the  first  part, 
or  any  of  them,  whether  due  or  to  grow  due,  provided  the  amount 
of  the  individual  debts  of  each  of  the  said  parties  of  the  first  part 
does  not  exceed  the  portion  of  any  surplus  which  may  remain 
after  paying  all  the  copartnership  debts  as  aforesaid  to  which  he 
may  be  entitled;  and  if  the  amount  of  the  individual  debts  of  any 
of  the  parties  of  the  first  part  should  exceed  his  interest  in  the  said 
surplus,  then  his  said  interest  is  to  be  divided  pro  raid  amongst 
his  individual  creditors  in  proportion  to  the  amounts  of  their 
respective  demands,  it  being  understood  that  no  part  of  the  said 
surplus  to  which  any  of  the  parties  of  the  first  part  may  be 
respectively  entitled  after  the  payment  of  the  copartnership  debts 
as  aforesaid  is  to  be  made  liable  for  the  individual  debts  of  any 
of  the  other  parties  of  the  first  part,  and 

WHEREAS,  the  said  parties  of  the  first  part  are  individually 
justly  indebted  to  sundry  persons  in  divers  and  sundry  sums  and 
are  respectively  unable  to  pay  the  same  in  full,  and  are  respectively 
desirous  of  making  an  equitable  distribution  of  their  property  and 
effects  aniongst  their  creditors: 

JSrOW,  THEEEFOEE,  the  said  parties  of  the  first  part,  in 
consideration  of  the  premises  and  of  one  dollar  to  each  of  them  in 
hand  paid  by  the  party  of  the  second  part  upon  the  sealing  and 
delivery  of  these  presents,  the  receipt  whereof  is  hereby  acknowl- 
edged, have  each  granted,  bargained,  sold,  assigned,  transferred 
and  set  over,  and  by  these  presents  do  grant,  bargain,  sell,  assign, 
transfer  and  set  over  unto  the  party  of  the  second  part,  his  suc- 
cessors and  assigns,  all  and  singular  the  estate  and  property,  real 
and  personal,  of  every  kind  and  nature,  and  wheresoever  the  same 
may  be  of  each  of  the  said  parties  of  the  first  part  which  is  now 
held  or  owned  by  them  as  their  separate  and  individual  property 
or  estate. 

TO  HAVE  AND  TO  HOLD  the  same  and  every  part  and 
parcel  thereof,  with  the  appurtenances,  unto  the  party  of  the 
second  part,  his  successors  and  assigns,  in  trust,  nevertheless,  for 
the  following  uses  and  purposes: 
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5.  To  receive  and  take  possession  of  all  and  singular  the  estate 
and  property  last  above  assigned  and  conveyed,  or  intended  so  to 
be,  and  to  collect  and  get  in  all  bills,  promissory  notes,  accounts, 
choses  in  action,  claims,  demands  and  moneys  due  or  owing  to 
the  said  parties  of  the  first  part  as  individuals,  and  vyith  reason- 
able diligence  to  sell  and  dispose  of  the  real  and  personal  prop- 
erty last  hereinbefore  conveyed  and  assigned,  and  convert  the  said 
assigned  property  and  estate  into  money. 

6.  And  out  of  the  proceeds  to  pay  and  discharge  all  the  just 
and  reasonable  expenses,  costs  and  charges,  of  executing  this 
assignment  and  carrying  into  effect  the  trust  hereby  created,  to- 
gether with  the  lawful  commissions  of  the  party  of  the  second 
part  for  his  services  in  executing  said  trust. 

7.  And  out  of  the  residue  of  the  said  individual  estates  and 
property,  and  proceeds  thereof,  the  party  of  the  second  part  is 
directed  to  pay  and  discharge  all  the  private  and  individual  debts 
of  the  parties  of  the  first  part,  or  any  of  them,  whether  due  or  to 
grow  due,  as  follows : 

To  apply  the  proceeds  of  the  estate  and  property  of  each  of  the 
said  parties  of  the  first  part  to  the  payment  of  the  individual 
debts  of  each  of  the  parties  of  the  first  part  so  that  no  part  of  the 
individual  property  or  estate  of  the  parties  of  the  first  part  shall 
be  devoted  to  the  payment  of  the  individual  debts  of  any  of  the 
other  parties  of  the  first  part ;  and  if  the  residue  of  said  proceeds 
of  the  individual  estate  and  property  of  the  parties  of  the  first 
part,  or  any  of  them,  shall  not  be  sufficient  to  pay  all  the  indi- 
vidual debts  and  liabilities  of  the  said  parties  or  party,  with  law- 
ful costs  and  interest,  as  hereinbefore  provided,  then  to  apply  the 
said  residue  of  said  proceeds  to  the  payment  of  the  said  debts 
and  liabilities  ratably  and  in  proportion  to  the  respective  amounts 
thereof.  And  if  the  individual  property  of  the  parties  of  the  first 
part,  or  any  of  them,  shall  be  more  than  sufficient  to  pay  their 
respective  individual  debts  and  liabilities,  then  to  apply  any 
surplus  that  mav  remain  to  the  payment  and  liquidation  of  any 
balance  of  the  copartnership  debts  which  may  remain  unpaid  out 
of  the  proceeds  of  the  copartnership  property  hereinbefore 
assigned;  said  surplus  to  be  applied  to  the  payment  and  liquida- 
tion of  the  said  copartnership  debts  as  hereinbefore  provided. 

8.  And  if,  after  the  payment  of  all  the  costs,  charges  and  ex- 
penses attending  the  execution  of  the  trusts  herein  created  and  the 
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payment  of  all  the  debts  and  liabilities  of  the  said  parties  of  the 
first  part  as  such  copartnership  and  as  individuals,  in  full,  there 
shall  be  any  remainder  or  residue  of  the  proceeds  or  property  here- 
inbefore assigned,  to  pay  and  return  the  same  to  the  parties  of  the 
first  part,  their  executors,  administrators  and  assigns,  according 
to  their  respective  rights  thereto. 

And  for  the  better  and  more  effectual  execution  of  these  presents 
and  of  the  trusts  hereby  created,  the  parties  of  the  first  part  do 
hereby  make,  constitute  and  appoint  the  party  of  the  second  part 
their  true  and  lav^ful  attorney  irrevocable,  with  full  power  and 
authority  to  do  all  acts  and  things  which  may  be  necessary  in  the 
premises  to  the  full  execution  of  the  trusts  hereby  created,  and  to 
ask,  demand,  recover  and  receive  of  and  from  all  and  every  person 
or  persons  all  property,  debts  and  demands  due,  owing  and  belong- 
ing to  said  parties  of  the  first  part,  or  each  or  any,  and  to  give 
acquittances  and  discharges  for  the  same ;  to  sue,  prosecute,  defend 
and  implead  for  the  same,  and  to  execute,  acknowledge  and  deliver 
all  necessary  deeds,  instruments  and  conveyances. 

And  the  said  parties  of  the  first  part  do  hereby  authorize  the 
said  party  of  the  second  part  to  sign  or  indorse  their  names  or  the 
copartnership  name  of  the  parties  of  the  first  part  to  or  upon  any 
check,  draft,  promissory  note,  or  other  instrument  in  writing  for 
the  payment  of  money  which  is  payable  to  the  order  of  the  parties 
of  the  first  part  in  their  copartnership  name,  or  otherwise,  and  to 
sign  their  names  or  the  said  copartnership  name  to  any  instrument 
in  writing  of  any  name,  kind  or  nature,  which  may  be  necessary 
to  more  fully  carry  into  effect  the  object,  design  and  purpose  of 
this  trust. 

And  the  party  of  the  second  part  does  hereby  accept  the  trust 
created  and  reposed'  in  him  by  these  presents,  and  does  covenant 
and  agree  with  the  parties  of  the  first  part  that  he  will  faithfully 
and  without  delay  execute  the  said  trust  according  to  the  best  of 
his  skill,  knowledge  and  ability. 

IN  WITNESS  WHEREOF,  the  parties  hereto,  have  hereunto 
set  their  hands  and  seals  the  day  and  year  first  above  written; 

{RUSSELL  LOWELL,)         (l.  s.) 

,      {JOHN  ARTS,)  (l.s.) 

{CHARLES  SIMMONS,)      (l.  s.) 

{RO GER  WILLIAMS. )         (l.  s. ) 

(Acknowledgments) 
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FORM  No.  595 
General  Assignment  for  Benefit  of  Creditors  —  Corporation 

THIS  INDENTUEE,  made  this  (Hh)  day  of  (April,  1916,) 
by  and  between  the  {Specialty  Baking  Company,  Inc.,)  a  domestic 
corporation  duly  incorporated  and  existing  under  the  laws  of  the 
State  of  (New  York,)  and  having  its  principal  place  of  business 
at  (56  South  Fifth  Avenue,  City  of  Mount  Vernon,  County  of 
Westchester  and  State  of  New  York,)  of  the  first  part,  and  (John 
Everett)  of  (73  South  Broadivay,  i/n  the  City  of  White  Plains,) 
County  of  (Westchester,)  and  State  of  (New  York,)  of  the  second 
part,  witnesseth: 

WHEEEAS,  the  said  party  of  the  fijst  part  has  carried  on, 
and  is  engaged  in  the  business  of  (manufacturing,  buying,  selling 
and  dealing  in  bread  and  bread  stuffs,  biscuits,  crackers,  cakes, 
pies,  pastry,  ice  cream,  confectioneries  and  other  food  products,) 
and  such  other  lawful  business  incidental  to  all  or  any  of  the  above 
mentioned  objects  as  are  necessary  and  proper;  and 

WHEEEAS,  the  said  party  of  the  first  part  is  justly  indebted 
to  various  and  certain  individuals,  corporations  and  co-partner- 
ships, and  being  unable  to  pay  all  of  its  said  debts  is,  therefore, 
desirous  of  making  a  just  and  fair  distribution  of  its  property  and 
effects  among  its  said  creditors;  and 

WHEEEAS,  at  a  special  meeting  of  the  Board  of  Directors  of 
the  said  party  of  the  first  part,  due  notice  having  been  given,  held 
at  the  office  and  the  principal  place  of  business  of  the  said  party  of 
the  first  part  at  (56  South  Fifth  avenue,)  in  said  (City  of  Mount 
Vernon,)  on  the  (first)  day  of  (April,  1916,)  a  resolution  was 
duly  offered  and  adopted  wherein  and  whereby  the  (President) 
and  (Secretary)  of  said  party  of  the  first  part  were  authorized 
^nd  directed  to  execute  and  deliver  to  the  party  of  the  second 
part  an  assignment  of  all  the  estate  of  said  party  of  the  first  part, 
both  real  and  personal,  for  the  benefit  of  its  creditors ; 

NOW,  THEEEFOEE,  THIS  INDENTUEE  WITNESS- 
ETH ;  that  the  said  party  of  the  first  part  in  consideration  of  the 
premises  and- of  the  sum  of  One  Dollar  ($1.00)  paid  by  the 
party  of  the  second  part,  the  receipt  whereof  is  hereby  acknowl- 
edged, has  granted,  bargained  and  sold,  released,  assigned,  trans- 
ferred, set  over  and  conveyed,  and  by  these  presents  does  grant, 
jbargain  and  sell,  release,  assign,  transfer,  set  over  and  convey 
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unto  ibe  said  party  of  the  second  part,  his  successors  and  assigns, 
all  and  singular  the  lands,  tenements  and  hereditaments,  with  the 
appurtenances  thereto,  situate,  lying  and  being  within  the  State  of 
New  York,  and  also  all  the  goods,  chattels,  credits,  merchandise, 
bills,  bonds  notes,  accounts,  claims,  demands,  choses  in  action, 
stocks  and  evidences  of  debt  and  of  property  of  every  name, 
nature,  kind  and  description  whatever  and  wheresoever  situate,  of 
the  said  party  of  the  first  part,  in  possession  or  otherwise,  except 
such  articles  as  may  be  by  law  exempt  from  execution. 

TO  HAVE  AND  TO  HOLD  the  same  and  each  and  every  part 
and  parcel  thereof  to  the  said  party  of  the  second  part,  his 
successors  and  assigns,  in  trust,  nevertheless,  to  and  for  the  fol- 
lowing purposes,  viz. :  To  take  possession  of  the  said  property  and 
to  sell  and  dispose  of  the  same  with  all  reasonable  diligence, 
either  at  public  or  private  sale,  and  for  the  best  prices  that  can  be 
obtained  therefor,  and  to  convert  the  same  into  money ;  and  also 
to  collect  such  debts  and  demands  hereby  assigned  as  may  be 
collectible,  including  the  recovery  of  any  amount  that  may  be  due 
from  stockholders  on  unpaid  capital  stock  issued  to  or  subscribed 
for  by  them ;  and.  virith  and  out  of  the  proceeds  of  such  sales  and 
collections, 

1.  To  pay  and  discharge  all  the  just  and  reasonable  expenses, 
costs  and  charges  of  executing  this  assignment  and  of  carrying 
into  effect  the  trust  hereby  created,  including  the  lawful  commis- 
sions of  the  party  of  the  second  part  for  his  services  in  executing 
the  said  trust ;  including  also  the  reasonable  charges  and  compen- 
sation of  one  or  more  agent  or  agents,  attorney  or  attorneys ;  and 
also  to  obtain  and  pay  for  suitable  and  reasonable  insurance  on 
any  buildings  and  property  hereby  assigned  and  conveyed;  and 
all  taxes  now  due  and  to  grow  due  upon  any  real  estate  hereby 
conveyed  until  said  property  shall  be  sold  and  disposed  of. 

2.  To  pay  and  discharge  the  wages  or  salaries  actually  owing 
to  the  employees  of  the  said  party  of  the  first  part  at  the  time  of 
the  execution  of  this  assignment  for  services  rendered  within 
three  months  prior  to  the  execution  of  said  assignment,  not  exceed- 
ing Three  Hundred  Dollars  ($300.00)  to  each  employee,  and 
should  the  assets  of  the  said  assignor  not  be  sufficient  to  pay  in 
full  all  the  claims  preferred  pursuant  to  the  statutes  of  the  State 
of  JSTew  York  in  such  case  made  and  provided,  they  shall  be 
applied  to  the  pajTuent  of  the  same  pro  rata  to  the  amount  of 
each  such  claim. 
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3.  To  pay  and  discharge  in  full,  if  tlie  residue  of  said  proceeds 
is  sufficient  for  that  purpose,  all  debts  and  liabilities  now  due  or 
to  beconae  due  from  the  said  party  of  the  first  part,  and  if  the  resi- 
due of  said  proceeds  shall  not  be  sufiicient  to  pay  said  debts  and 
liabilities  and  interest  thereon  in  full,  then  to  apply  the  same  so 
far  as  they  will  extend  to  the  payment  of  said  liabilities  and  debts 
and  interest  thereon  proportionately  to  their  respective  amounts 
without  any  priority  or  preference  whatsoever;  and  if  after  the 
payment  of  all  the  costs,  charges  and  expenses  attending  the  exe- 
cution of  said  trust  and  the  payment  and  discharge  in  full  of  all 
the  lawful  debts  owing  by  the  said  party  of  the  first  part,  there 
shall  be  any  surplus  of  the  said  proceeds  remaining  in  the  hands 
of  the  party  of  the  second  part,  then  to  repay  such  surplus  to  the 
party  of  the  first  part,  its  successors  or  assigns. 

And  for  the  better  and  more  effectual  execution  of  these  pres- 
ents, and  of  the  trusts  hereby  created  and  reposed,  the  party  of  the 
fij-st  part  doth  hereby  make,  constitute  and  appoint  the  party  of 
the  second  part  its  true  and  lawful  attorney  irrevocable,  with  full 
power  and  authority  to  do,  transact  and  perform  all  acts,  deeds, 
matters,  and  things  which  may  be  necessary  in  the  premises,  and 
to  the  full  execution  of  the  said  trust;  and  for  the  purposes  of 
said  trust  to  ask,  demand,  recover,  and  receive  of  and  from  all 
and  every  person  and  persons,  all  the  property,  ddbts,  and  demands 
belonging  and  owing  to  the  party  of  the  first  part,  and  to  give 
acquittances  and  discharges  for  the  same;  and  to  sue,  prosecute, 
defend,  and  implead  for  the  same;  and  to  execute,  acknowledge, 
and  deliver  all  deeds,  and  instruments  of  conveyance  necessary  or 
proper  for  the  better  execution  of  the  trust  hereby  created ;  and 
also  for  the  purposes  aforesaid,  or  for  any  of  them,  to  make,  con- 
stitute, and  appoint  one  or  more  attorneys  under  him,  and  at  his 
pleasure  to  revoke  the  same;  hereby  ratifying  and  confirming 
whatever  the  said  party  of  the  second  part  or  his  substitute  shall 
lawfully  do  in  the  premises. 

And  the  party  of  the  second  part  doth  hereby  accept  the  trust 
created  and  in  him  reposed  by  these  presents,  and  doth  for  him- 
self, his  heirs,  executors,  and  administrators,  hereby  covenant  and 
agree  to  and  with  the  said  party  of  the  first  part,  its  successors 
and  assigns,  that  he,  the  said  party  of  the  second  part,  will 
honestly  and  faithfully,  and  without  delay,  execute  the  same 
according  to  the  best  of  his  skill,  knowledge,  and  ability. 
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IjST  witness  whereof,  the  party  of  the  first  part  has 
caused  its  corporate  seal  to  be  hereunto  affixed,  and  these  presents 
to  be  subscribed  by  its  (President^  attested  by  its  Secretary,)  and 
the  party  of  the  second  part  has  hereunto  set  his  hand  and  seal, 
this  (fourth)  day  of  (April,)  in  the  year  one  thousand  nine  hun- 
dred and  (sixteen.) 

(SPECIALTY  BAKING  COMPANY,  INC.,) 
(By  Oliver  Murray,) 

(President.) 
(JOHN  EVERETT,)      (l.  s.) 
(Corporate  Seal.) 
Attest : 

(John  C.  Piney,) 
Secretary. 

( Acknowledgments ) 
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General  Release  (Usual  Form)* 

KNOW  ALL  MEN  BY  THESE  PEESENTS,  that  (/. 
Thomas  Davis,)  of  {the  Borough  of  Manhattan,  in  the  City  of 
New  York,)  for  and  in  consideration  of  the  sum  of  {one  dollar,) 
lawful  money  of  the  United  States,  to  me  in  hand  paid  by  {Robert 
Reed,)  of  {the  same  Borough  and  City,)  the  receipt  whereof  is 
hereby  acknowledged,  have  remised,  released  ,and  forever  dis- 
charged, and  by  these  presents  do  for  {myself)  and  {my)  heirs, 
executors  and  administrators,  remise,  release  and  forever  dis- 
charge the  said  {Robert  Reed^,  his)  heirs,  executors  and  adminis- 
trators, of  and  from  all,  and  all  manner  of  action  and  actions,  cause 
and  causes  of  action,  suits,  debts,  dues,  sums  of  money,  accounts, 
reckonings,  bonds,  bills,  specialties,  covenants,  contracts,  contro- 
versies, agreements,  promises,  variances,  trespasses,  damages,  judg- 
ments, extents,  executions,  claims  and  demands  whatsoever  in  law 
or  in  equity,  which  against  the  said  {Robert  Reed  I)  ever  had, 
now  have,  or  which  {!,)  or  {my)  heirs,  executors  or  administra- 
tors, hereafter  can,  shall  or  may  have  for,  upon  or  by  reason  of 
any  matter,  cause  or  thing  whatsoever  from  the  beginning  of  the 
world  to  the  day  of  the  date  of  these  presents,  and -more  particu- 
larly from  {any  cause  of  action,  claim  or  demand,  which  I,  or  m,y 
executors,  administrators  or  assigns,  may  have  against  the  said 
Robert  Reed  by  reason  of  his  indorsement  upon  a  certain  promis- 
sory note  for  the  sum  of  fifty  dollars,  made  by  Ralph  Waldo,  pay- 
able to  me  or  my  order  and  bearing  date  January  2,  1916.) 

IN  WITNESS  WHEKEOF,  (7)  have  hereunto  set  {my)  hand 
and  seal  the  {tenth)  day  of  {April,)  in  the  year  of  our  Lord  one 
thousand  nine  hundred  and  {sixteen.) 

{THOMAS  DAVIS.)      (seal.) 
( Acknowledgment ) 

*  Section  840  of  the  Code  of  Civil  Procedure  provides  that  a  seal  on  an 
executory  instrument  is  only  presumptive  evidence  of  a  sufficient  considera- 
tion, which  may  be  rebutted  as  if  the  instrument  were  not  sealed. 

It  has  been  held,  however,  that  this  section  has  no  application  to  a  release 
under  seal  but  that  as  to  this  instrument  the  rule  of  the  common  law, 
to  the  effect  that  a  seal  is  conclusive  evidence  of  consideration  still  prevails. 
Ch-ay  V.  Barton,  55  2V.  Y.  68,  at  p.  71;  Fimch  v.  Simon,  61  App.  Dw.  139 
at  p.  141,  and  see  as  to  wording  of  restriction  190  2V.  Y.  413. 

[1171] 
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FORM  No.  597 
General  Release  —  (Short  Form) 

KNOW  ALL  MEN  BY  THESE  PEESENTS,  that  (I,  Rich- 
ard Rivel,)  residing  at  (No.  204  AYest  ^Qth  Street,  Borough  of 
Manhattan,  New  York  City,)  in  consideration  of  the  sum  of  one 
dollar  lawful  money  of  the  United  States,  to  (me)  in  hand  paid 
by  {Marvel  Machine  Company)  and  of  other  valuable  considera- 
tions, the  receipt  whereof  is  hereby  acknowledged,  do  hereby,  for 
(myself)  and  (my)  heirs,  executors,  administrators  and  assigns, 
remise,  release  and  forever  discharge  the  (Marvel  Machiiie  Com- 
pany, its  successors  and  assigns,)  from  any  and  every  right  and 
cause  of  action,  claim  or  demand  of  whatsoever  kind,  nature  or 
description,  at  law  or  in  equity  or  created  by  statute,  which  (7) 
now  have  or  which  (7^  or  my)  heirs,  executors  or  administrators 
can  hereafter  have  against  said  (Marvel  Machine  Company,  its 
successors  and  assigns)  arising  out  of  (any  injury  sustained  by 
me  to  my  person,  health,  and  faculties  or  property  and  estate  in- 
cluding any  damage,  detriment,  hurt  or  impairment,  physical  or 
mental  or  pecuniary  thereto  from  any  cause  directly  or  indirectly 
connected  luith  my  employment  by  the  Marvel  Machine  Company.) 

IN  WITNESS  WHEEEOF,  (7)  have  hereunto  set  (my)  hand 
and  seal  this  (15th)  day  of  (August,  1916.) 

(RICHARD  RIVEL.) 
(Acknowledgment) 


FORM  No.  598 


General    Release* — Reserving    Rights    Against    Some    of    Persons 
Jointly  Liable   (Covenant  Not  to  Sue) 

KNOW  ALL  MEN  EY  THESE  PRESENTS,  that  Wheeeas- 
(Robert  Reed)  and  (John  Power)  are  jointly  indebted  to  the  un- 

*  This  release  is  executed  according  to  the  provisions  prevailing  in  several 
States,  by  which  a  joint  debtor  may  make  a  separate  composition  with  his 
creditor,  such  composition  to  discharge  the  debtor  making  it,  and  him  only. 
A  member  of  a  partnership  cannot  thus  compound  for  a  partnership  debt, 
until  the  partnership  has  been  dissolved.  Such  release  does  not  impair  the 
creditor's  right  of  action  against  any  other  joint  debtor.  §§  230-231,  Debtor 
and  Creditor  Law. 
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dersigned  {Thomas  Davis  as  makers  of  a  joint  promissory  note 
for  $1,000  hearing  date  December  8th,  1915,  payable  30  days  after 
the  date  thereof)  and 

WHEEEAS,  the  said  (Robert  Reed)  has  made  a  separate  com- 
position and  settlement  with  the  undersigned  of  his  liability  upon 
said  claim, 

NOW,  THEREiFORE,  {I,  Thomas  Davis,)  of  {the  Borough 
of  Manhattan,  in  the  City  of  New  York,)  for  and  in  consideration 
of  the  sum  of  {one  dollar,)  lawful  money  of  the  United  States,  to 
(me)  in  hand  paid  by  {Robert  Reed,)  of  {the  same  Borough  and 
City,)  the  receipt  whereof  is  hereby  .acknowledged,  pursuant  to  the 
statute  in  such  case  made  and  provided,  has  remised,  released  and 
forever  discharged,  and  by  these  presents  do  for  {myself)  and 
{my)  heirs,  executors  and  administrators,  remise,  release  and  for- 
ever discharge  the  said  {Robert  Reed,  his)  heirs,  executors  and 
administrators,  of  and  from  all,  and  all  manner  of  action  and 
actions,  cause  and  causes  of  action,  suits,  debts,  dues,  sums  of 
money,  accounts,  reckonings,  bonds,  bills,  specialties,  covenants, 
contracts,  controversies,  agreements,  promises,  variances,  tres- 
passes, damages,  judgments,  extents,  executions,  claims  and  de- 
mands, whatsoever,  in  law  or  in  equity,  which  .against  the  said 
{Robert  Reed  I)  ever  had,  now  have  or  which  (/;,)  or  {my)  heirs, 
executors  or  administrators,  hereafter  can,  shall  or  may  have  for, 
upon  or  by  reason  of  any  matter,  cause  or  thing  whatsoever  from 
the  beginning  of  the  world  to  the  day  of  the  date  of  these  presents, 
and  more  particularly  from  any  cause  of  action,  claim  or  demand, 
which  {!,)  or  {my)  executors,  administrators  or  assigns,  may  have 
against  the  said  {Robert  Reed,)  upon  {said  note)  expressly  except- 
ing and  reserving  and  not  hereby  intending  to  discharge  or  release 
or  in  any  way  affect  any  right,  demand,  claim  or  cause  of  action 
which  (/)  or  {my)  executors,  administrators  or  assigns  may  or 
can  have  against  the  said  {John  Power)  or  any  other  person  upon 
said  {note)  claim,  liability  or  demand  by  reason  of  the  facts  above 
set  forth. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  and 
seal  the  {tenth)  day  of  {April,)  in  the  year  of  our  Lord  one  thou- 
sand nine  hundred  and  {sixteen.) 

{THOMAS  DAVIS.)      (seal.) 

(Acknowledgment) 
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FORM  No.  599 
Mutual  Release 

TO  ALL  TO  WHOM  THESE  PRESENTS  SHALL  COME 
OR  MAY  COISrCERN",  Greeting :  Know  ye  that  whereas  a  settle- 
ment is  being  made  between  (HENBY  H0BB8,  as  administrator 
of  John  Hohhs,  deceased,)  and  {ARTHUR  H0BB8,  of  Montreal, 
Canada,  as  surviving  partner  of  the  firm  of  Hohhs  Brothers  and 
Wait,  of  which  firm  said  deceased  was  a  member,  and  said  admin- 
istrator) before  transferring  to  (Arthur  Hohhs,)  the  interest  of 
the  estate  of  said  deceased  in  said  partnership  desires  a  release 
from  (Cross,  Hohhs  &  Co.,  Ltd.,  of  London,  Eng.,)  from  all  claims 
of  whatsoever  kind  or  nature  which  miay  exist  in  favor  of  (Cross, 
Hohhs  &  Co.,  Ltd.,)  against  (the  estate  of  said  John  Hohhs,)  and 
especially  by  reason  of  a  certain  (agreement,  dated  Sd  day  of 
March,  1912,  made  between  Arthur  Hohhs  and  John  Hohhs 
trading  as  Hohhs  Bros.  &  Cross  of  the  one  part  and  Cross,  Hohhs 
&  Co.,  Ltd.,  of  the  other  part. ) 

NOW,  THEREFORE,  said  (Cross,  Hohhs  &  Co.,  Ltd.,  of 
London,  Eng.,)  for  and  in  consideration  of  the  saim  of  one  dollar, 
lawful  money  of  the  United  States,  and  other  valuable  considera- 
tion, to  (it)  in  hand  paid  by  (Henry  Hohhs,  as  administrator  of 
the  goods,  chattels  and  credits  which  were  of  said  John  Hohhs, 
late  of  the  County  of  Kings,  deceased,)  the  receipt  whereof  is 
hereby  acknowledged,  has  remised,  released  and  forever  discharged 
and  by  these  presents  does  for  (itself  and  its  successors)  remise, 
release  and  forever  discharge  the  said  (Henry  Hohhs,  as  adminis- 
trator of  all  and  singular  the  goods,  chattels  and  credits  which  were 
of  said  John  Hohhs,  deceased,  and  also  the  estate  of  said  John 
Hohhs,)  of  all  and  from  all,  and  all  manner  of  action  and  actions, 
cause  and  causes  of  actions,  suits,  debts,  dues,  sums  of  money, 
accounts,  reckonings,  bonds,  bills,  specialties,  covenants,  contracts, 
controversies,  agreements,  promises,  variances,  trespasses,  dam- 
ages, judgments,  extents,  executions,  claims,  and  demands,  what- 
soever in  law  or  in  equity,  which  against  said  (Arthur  Hohhs,  as 
administrator  qf  all  and  singula/r  the  goods,  chattels  and  credits 
which  were  of  said  John  Hohhs,  deceased,  or  the  estate  of  said 
John  Hohhs,  or  the  said  John  Hohhs,  it)  ever  had,  now  has  or 
which  (it)  or  (its  successors)  hereafter  can,  shall  or  may  have 
for,  upon  or  by  reason  of  any  matter,  cause  or  thing  whatsoever 
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from  the  beginning  of  the  world  to  the  day  of  the  date  of  these 
presents,  [excepting,  etc.,  *  *  *.J  And  the  said  (Arthur 
Hobbs,  as  administrator  as  aforesaid,)  for,  and  in  consideration 
of,  the  sum  of  one  dollar,  lawful  money  of  the  United  States,  and 
other  valuable  considerations,  to  (him)  in  hand  paid  by  (Cross, 
Hobbs  &  Co.,  Ltd.,)  the  receipt  whereof  is  hereby  acknowledged, 
'  has  remised,  released  and  forever  discharged,  and  does  by  these 
presents  for  (himself  and  his  successors,)  remise,  release,  and  for- 
ever discharge  the  said  (Cross,  Hobbs  &  Co.,  Ltd.,)  of  all  and  from 
all,  and  all  manner  of  action  and  actions,  cause  and  causes  of 
actions,  suits,  debts,  dues,  sums  of  money,  accounts,  reckonings, 
bonds,  bills,  specialties,  covenants,  contracts,  controversies,  agree- 
ments, promises,  variances,  trespasses,  demands,  judgments,  ex- 
tents, executions,  claims  and  demands  whatsoever,  in  law  or  in 
equity,  which  against  said  (Cross,  Hobbs  &  Co.,  Ltd.,  he  as  such 
administrator  as  aforesaid)  ever  had,  now  has,  or  which  (he  or  his 
successors)  hereafter  can,  shall  or  may  have  for,  upon  or  by  reason 
of  any  manner,  cause  or  thing  whatsoever,  from  the  beginning 
of  the  world  to  the  day  of  the  date  of  these  presents.  [Excepting, 
etc.,  *  *  *.J 
'  IlSr  WITNESS  WHEREOF,  the  said  (Cross,  Hobbs  &  Co., 
Ltd.,)  has  caused  its  corporate  seal  to  be  hereunto  affixed  and 
these  presents  to  be  signed  by  its  (president,)  and  said  (Arthur 
Hobbs  as  administrator  as  aforescdd,)  has  set  hereunto  his  hand 
and  seal,  this  (second)  day  of  (November,)  in  the  year  one  thou- 
sand nine  hundred  and  (sixteen,)  in  duplicate. 

(CROSS,  HOBBS  &  CO.,  Ltd.,) 
By  (Louis  Watson,)  as 

(President. ) 
(HENRY  HOBBS,) 

(As  Administrator  of  the  goods, 
chattels,   and    credits   of   John 
Hobbs,  deceased.) 
(Acknowledgments) 
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FORM  No.  600 

Release  of  General  Guardian  and  Snrety  by  Minor  on  Reaching 

Majority 

KNOW  ALL  MEN  BY  THESE  PRESENTS :  That  I 
(Michael  Mathews,)  of  (713  East  One  Hundred  amd  Twenty-First 
street.  Borough  of  Manhattan,  City  of  New  Yorh,)  do  hereby 
acknowledge  the  receipt  from  {Margaret  Mathews,)  my  General 
Guardian,  of  the  sum  of  {ninety)  dollars,  which  amount  I  am 
satisfied  from  an  examination  I  have  made  of  the  proceedings  and 
accounts  of  my  said  General  Guardian,  is  the  correct  amount  due 
to  me  out  of  my  estate  as  a  minor  and  which  I  do  hereby  acknowl- 
edge to  be  payment  in  full  of  the  entire  amount  which  I  am 
entitled  to  receive  from  {Margaret  Mathews)  as  General  Guardian 
of  my  person  and  estate,  and  for  and  in  consideration  of  the  fore- 
going and  of  the  sum,  of  One  Dollar,  to  me  in  hand  paid  by  the 
{Guardian  Guaranty  Gompany,)  I  do  hereby,  for  myself,  my 
heirs,  executors  and  administrators,  release  and  forever  discharge 
{Margaret  Mathews)  and  her  legal  representatives  and  the  said 
{Guardian  Guaranty  Company,)  its  successors  and  assigns,  from 
all  claims  or  demands  whatsoever,  in  law  or  in  equity,  which  I 
ever  had,  now  have,  or  which  I  or  my  heirs,  executors  or  adminis- 
trators hereafter  may  have  against  the  said  {Margaret  Mathews,) 
arising  out  of  her  acts  and  proceedings  as  General  Guardian  of 
ray  person  and  property  or  against  said  {Company,)  by  reason  of 
the  said  {Company)  having  been  surety  upon  the  bond  of 
[Margaret  Mathews)  as  General  Guardian  of  my  person  and 
estate. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  and 
seal  the  {twenty-fifth)  day  of  {September,)  one  thousand  nine 
hundred  and  {sixteen.) 

{MICHAEL  MATHEWS.) 

In  presence  of 

{ERNEST  EVERETT.) 

{ Acknowledgment ) 
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STATE  OF  NEW  YOEK,\ 

County  of  {New  Yorh,)      J 

(Ilwrgavret  Mathews)  being  duly  sworn,  deposes  and  says  that 
{she)  is  the  {mother)  of  and  was  the  General  Guardian  of  the 
person  and  property  of  {Michael  Matthews)  the  person  named  in 
and  who  executed  the  within  release. 

That  the  said  {Michael  Mathews)  was  born  at  {Rochester, 
N.  Y.)  on  the  {twenty- first)  day  of  {Septemher,)  in  the  year 
(1895)  and  became  of  the  age  of  twenty-one  years  on  the  {twenty- 
first)  day  of  {Septemher,  1916.) 

That  this  affidavit  is  made  for  the  purpose  of  inducing  the 
Surety  upon  the  bond  of  deponent  as  General  Guardian  of  said 
infant  to  act  in  reliance  upon  it. 

{MARGARET  MATHEWS.) 

Sworn  to  before  me,  this  1 

{25th)  day  of  {September,  1916.)  J 

{CLARE  L.  RE  ID,) 

ISTotary  Public, 

{N.  Y.)   County  No.   (670.) 
STATE  OF  NEW  Y0EK,1   ^  . 
County  ot  {New  York,)      J 

{Michael  Mathews,)  being  duly  sworn,  says  that  {he)  is  the 
{son)  of  {Margaret  Mathews,  his)  General  Guardian,  and  became 
twenty-one  years  of  age  on  the  {twenty-first)  day  of  {September,) 
1916;)  that  {he)  is  satisfied  from  an  examination  which  {he) 
has  made  of  the  proceedings  and  accounts  of  said  {Margaret 
Mathews)  as  {his)  General  Guardian,  that  {she)  has  faithfully 
performed  {her)  duty  and  has  fully  accounted  for  everything  that 
has  or  should  have  come  into  {her)  hands  and  that  {he)  deems  it 
to  be  to  {his)  interest  that  a  judicial  settlement  of  the  accounts  of 
said  {Margaret  Mathews)  as  deponent's  General  Guardian  be  dis- 
pensed with  and  that  said  (General  Guardian  and  the 
{GUARDIAN  INDEMNITY  COMPANY)  of  {New  York,) 
Surety  on  {her)  bond  be  released  from  any  and  all  liability  under 
said  bond.  {MICHAEL  MATHEWS.) 

Sworn  to  before  me,  this  1 

{25th)  day  of  {September,  1916.)  J 

{HARRY  HALL,) 

Notary  Public, 

{New  York)   County. 
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FORM  No,  601 
General  Release  by  Guardian  Ad  Litem 

TO  ALL  TO  WHOM  THESE  PRESENTS  SHALL  COME 
OR  MAY  CONCERI^,  GREETING:  KNOW  YE,  That  {I, 
John  Doe,)  Guardian  ad  Litem  of  {Richard  Roe,)  appointed  by 
order  of  the  {Supreme)  Court  of  {ihe  State  of  New  York)  by 
order  made  and  entered  {September  29,  1916,)  for  and  in  con- 
sideration of  the  sum  of  {Five  hundred)  dollars  lawful  money  of 
the  United  States  of  America  to  me  in  hand  paid  by  {John 
Smith,)  the  receipt  whereof  is  hereby  acknowledged,  and  pursuant 
to  the  leave  and  authority  given  me  by  order  of  ( the  said  Supreine 
Court)  made  and  entered  in  {the  action)  entitled  {Richard  Roe, 
iy  his  Guardian,  John  Doe,  against  John  Smith,  on  October  26, 
1916,)  a  certiiied  copy  of  which  order  is  hereto  annexed,  have 
remised,  released,  and  forever  discharged,  and  by  these  presents 
do  as  such  Guardian  ad  Liteim  and  for  my  {successor,)  remise, 
release,  and  forever  discharge  the  said  {John  Smith,)  his  heirs, 
executors  and  administrators,  of  and  from  all,  and  all  manner  of 
action  and  actions,  cause  and  causes  of  action,  suits,  damages, 
judgments,  executions,  claims  and  demands  whatsoever,  in  law  or 
in  equity  which  against  the  said  {John  Smith,)  the  said  (Richard 
Roe)  ever  had,  now  has  or  which  his  heirs,  executors  or  admin- 
istrators, hereafter  can,  shall  or  may  have  for,  upon  or  by  reason 
of  any  matter,  cause  or  thing  whatsoever  from  the  beginning  of 
the  world  to  the  day  of  the  date  of  these  presents. 

m  WITNESS  WHEREOF,  {I)  have  hereunto  set  {my)  hand 
and  seal  the  {tmenty-eighth)  day  of  {October)  in  the  year  one 
thousand  nine  hundred  and  {sixteen.) 

{JOHN  DOE.)      (l.  s.) 
as  Guardian  ad  Litem  of 


Signed,  sealed  and  delivered 
in  the  presence  of 

{MARY  SMALL.) 


{RICHARD  ROE.) 


{JAMES  BAILEY,) 

Notary  Public, 
{New  York)  County. 

(Acknowledgment) 
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FOEM  No.  602 

« 

Lease  of  Apartment 

THIS  AGEEEMENT  made  the  (twenty-fourth)  day  of 
(September,)  in  the  year  one  thousand  nine  hundred  and  (six- 
teen,) between  (Robert  Gary)  of  (the  Borough  of  Manhattan, 
City  of  New  York,)  party  of  the  first  part,  hereinafter  designated 
as  the  lessor;  and  (Henry  Archer)  of  (the  same  place,)  party  of 
the  second  part,  hereinafter  designated  as  the  lessee,  Witnesseth 
that  the  lessor  has  agreed  to  let  and  hereby  does  let  and  derhise  to 
the  lessee,  and  the  lessee  has  agreed  to  take  and  hereby  does  take 
from  the  lessor  the  apartment  designated  as  (No.  62)  on  the  (%th) 
floor  of  the  building  known  as  (The  Cary  Arms,  No.  42  West  52d 
street,  in  the  Borough  of  Manhattan,  City  of  New  York,)  for  the 
term  of  (two  years,)  commencing  on  the  (1st)  day  of  (October, 
1916,)  and  ending  on  the  (SOth)  day  of  (September,  1918,)  at 
the  annual  rent  of  (two  thousand)  (2000)  dollars,  it  being 
hereby  expressly  understood  and  agreed  that  the  premises 
so  demised  shall  be  occupied  only  by  the  lessee  and  by  the  mem- 
bers of  (his)  family  as  a  private  dwelling  apartment,  and  for  no 
other  use  or  purpose  whatever. 

And  the  said  lessee  hereby  covenants  and  agrees  to  pay  unto  the 
said  lessor  rental,  in  equal  monthly  payments,  in  advance,  on  the 
tirst  day  of  every  month  during  said  term. 

This  lease  is  granted  and  accepted  upon  the  foregoing  and  upon 
the  following  covenants  and  conditions  and  subject  to  the  follow- 
ing restrictions,  to  all  and  every  one  of  which  the  lessee  consents 
and  hereby  expressly  covenants  and  agrees  with  the  lessor  to  keep 
and  perform. 

First.  That  the  lessee  shall  well  and  truly  pay  to  the  lessor 
the  yearly  rent  herein  reserved  on  the  days  and  in  the  manner 
hereinbefore  prescribed  for  the  payment  thereof. 

Second.  That  the  lessee  shall  not  assign  this  lease  nor  underlet 
the  demised  premises,  or  any  part  thereof,  or  make  any  alterations, 
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additions  or  improvements  therein  without  the  written  consent  of 
the  lessor  or  (Ms)  agents  first  endorsed  hereon;  shall  not  do,  per- 
form or  suffer  in  or  upon  the  said  premises  any  act  or  thing  deemed 
extra  hazardous  on  account  of  fire ;  shall  comply  with  all  the  rules 
and  regulations  of  the  board  of  health  and  city  ordinances 
applicable  to  said  premises;  and  shall  not  use  the  same,  or  any 
part  thereof,  or  permit  the  same  to  be  used  for  any  purpose  other 
than  for  the  personal  occupation  thereof  by  the  lessee,  and  family, 
as  hereinbefore  provided. 

And  it  is  expressly  stipulated  and  agreed  that  the  lessor's  or 
(his)  agent's  consent  shall  not  be  construed  as  a  waiver  of  the 
duty  of  the  lessee,  (his)  personal  representative  or  assigns,  to 
obtain  from  the  lessor  consent  to  any  other  or  subsequent  act  of 
assignment  or  subletting,  or  as  modifying  or  limiting  the  rights 
of  the  lessor  iinder  the  foregoing  covenant  by  the  lessee  not  to 
assign  or  sublet  without  such  consent. 

Third.  That  the  lessee  shall  take  good  care  of  the  demised 
premises  and  of  the  pipes,  fixtures,  appliances  and  appurtenances 
therein  contained ;  shall  suffer  no  waste  in  driving  picture  or  other 
nails  into  the  walls  or  wood-work  of  the  said  premises  or  in  allow- 
ing the  same  to  be  driven,  or  otherwise;  shall  at  his  own  cost  and 
expense  make  and  do  all  repairs  required  to  walls,  ceilings,  paper, 
plumbing  works,  ranges,  pipes  and  fixtures  belonging  thereto  when- 
ever damage  or  injury  to  the  same  shall  have  resulted  from  mis- 
use or  neglect;  and  at  the  end  or  other  expiration  of  the  term, 
shall  deliver  up  the  premises  in  good  order  and  condition. 

Fourth.  That  the  lessor  shall  not,  at  any  time  or  in  any  event, 
be  liable  for  any  damage  to  property  in  the  demised  premises  or 
in  the  building  in  which  the  said  premises  are  situated  occasioned 
by  leakage  of  water,  steam  or  gas,  from  or  into  any  part  of  the 
said  building,  or  arising  from  any  other  cause. 

Fifth.  That  the  lessee  shall  permit  the  demised  premises  to  be 
shown  to  applicants  during  four  months  next  before  the  expiration 
of  this  lease.  If  the  lessee  shall  not  be  personally  present  at  any 
time  during  said  period  to  open  and  permit  the  entry  into  said 
premises,  or  if  at  any  time  an  entry  shall  be  deemed  necessary  for 
the  inspection  or  protection  of  the  property,  or  for  making  any 
repairs  or  decorations,  the  lessor  or  (his)  agents  may  enter  into 
the  same  by  means  of  a  master  key  or  otherwise  without  bdlng 
liable  to   any  prosecution,   claim  or  cause  of  action  by  reason 
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thereof,  and  without  in  any  manner  affecting  the  obligations  of 
this  lease.  It  is,  however,  expressly  understood  and  agreed  that 
the  right  and  authority  hereby  reserved  does  not  impose,  nor  does 
the  lessor  assume  by  reason  thereof,  any  responsibility  or  liability 
whatsoever  for  the  care,  maintenance  or  supervision  of  the 
demised  premises  or  any  of  the  pipes,  fixtures,  appliances  or 
appurtenances  therein  contained  or  therewith  in  any  manner 
connected. 

Sixth.  That  the  lessee  has  read  the  rules  and  regulations  hereto 
subjoined  and  made  a  j)art  hereof,  and  hereby  agrees  to  abide  by 
and  conform  to  the  same  and  to  such  further  reasonable  rules 
and  regulations  as  the  lessor  may  from  -time  to  time  make  or  adopt 
for  the  care,  protection  and  government  of  the  building  and  the 
general  comfort  and  welfare  of  its  occupants. 

Seventh.  The  lessor  will  furnish  to  the  lessee  without  addi- 
tional charge,  elevator  service,  steam  heat  during  the  winter 
months,  and  hot  and  cold  water. 

It  is  mutually  understood  and  agreed,  in  case  it  shall  become 
necessary  at  any  time  in  the  judgment  of  the  lessor,  to  omit  or 
suspend  the  operation  of  the  elevators,  the  heating  apparatus  or 
other  portion  of  the  mechanical  service  of  the  said  building,  in 
consequence  of  accident  or  by  reason  of  pendency  of  work  incident 
to  the  repair  or  reconstruction  of  the  mechanical  equipment 
thereof,  including  elevators,  electric  equipment,  heating  apparatus, 
plumbing  service,  boilers  and  other  machinery  therein  contained, 
that  the  lessor  shall  be  at  liberty  to  omit  or  suspend  such  opera- 
tions, or  any  of  them,  until  the  necessary  repairs  or  reconstruction, 
as  the  case  may  be,  shall  have  been  made  and  completed,  without 
affecting  or  in  any  way  modifying  the  obligations  and  covenants 
herein  contained  on  the  part  of  the  lessee,  or  rendering  the  lessor 
liable  for  any  damage  or  offset  by  reason  thereof.  In  any  such 
case,  however,  the  lessor  shall  use  due  expedition  and  diligence 
in  undertaking  and  completing  any  necessary  works  of  repair  or 
reconstruction. 

Eighth.  That  the  lessee  agrees  at  (his)  own  cost  and  expense 
to  make  good  and  repair  all  damage  to  the  demised  premises  and 
to  the  fixtures  and  appurtenances  therein  contained,  or  to  the 
property  in  said  building  belonging  either  to  the  lessor  or  to  other 
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tenants,  caused  by  the  acts  or  omissions  of  the  lessee,  or  the  mem- 
bers of  his  family,  his  servants  or  agents,  including  particularly 
any  and  all  damage  caused  by  neglect  or  misuse  of  the  water  appli- 
ances, gas  fixtui'es  and  steam  radiators  or  connections  subject  to 
the  control  of  the  lessee. 

Ninth.  That  the  lessee  will,  in  case  of  fire,  give  immediate 
notice  thereof  to  the  lessor,  who  shall  thereupon  cause  the  damage 
to  be  forthwith  repaired,  unless  the  premises  be  so  damaged  that 
the  lessor  shall  decide  to  rebuild,  in  which  case,  but  not  otherwise, 
the  term  shall  cease,  and  the  accrued  rent  be  paid  up  to  the  time  of 
the  fire.  If  the  premises  demised,  or  any  part  thereof,  are  so  far 
injured  by  fire  as  to  be  rendered  untenantable,  but  are  neverthe- 
less repaired  by  the  lessor,  then  an  abatement  will  be  made  from 
the  rent  corresponding  with  the  time  during  which,  and  the  extent 
to  which,  the  same  may  have  been  untenantable. 

Tenth.  In  case  of  default  on  the  part  of  the  lessee  in  any  of 
the  covenants  of  this  lease,  or  if  the  demised  premises  become 
vacant,  the  lessor  may  re-enter,  without  notice,  or  by  means  of 
summary  proceedings,  or  in  any  other  method  prescribed  by  law, 
and  resume  possession  and  relet  the  premises  in  (his)  own  name, 
for  the  account  of  the  lessee  without  terminating  this  lease  or  in 
any  manner  affecting  the  obligations  of  the  lessee  to  pay  as  dam- 
ages the  amount  herein  covenanted  to  be  paid  as  rent.  In  this 
event,  however,  there  shall  be  credited  to  the  lessee  the  amount 
received  from  said  reletting,  after  deducting  the  expenses  of  such 
proceedings  as  may  have  been  necessary  in  order  to  regain  posses- 
sion, as  well  as  the  cost  of  reletting  the  premises ;  and  the  execu- 
tion of  a  new  lease  for  the  said  premises  shall  not  terminate  the 
lessee's  liability  or  obligations  hereunder,  which  shall  in  all  events 
remain  in  full  force  and  effect  for  the  full  term  of  this  lease.  The 
lessee  having  once  vacated,  may  not  re-enter  without  the  consent 
of  the  lessor.  No  act  or  thing  done  by  any  officer  or  agent  of  the 
lessor,  during  the  term  hereby  granted,  shall  be  deemed  an  accept- 
ance of  a  surrender  of  said  premises,  and  no  agreement  of  sur- 
render or  to  accept  a  surrender  of  said  premises  shall  be  valid 
unless  the  same  be  made  in  writing,  by  the  lessor  or  (his)  author- 
ized agent. 

In  case  of  re-entry  by  the  lessor  or  (his)  agents  in  any  manner 
hereinbefore  prescribed,  the  amount  of  damages  or  deficiency  shall 
become  due  and  payable  each  month  as  soon  as  the  amount  of  said 
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damage  or  deficiency  shall  have  been  ascertained  in  the  mannei- 
herein  provided,  and  separate  actions  may  be  maintained  each 
month  to  recover  the  damage  or  deficiency  then  due,  without  wait- 
ing until  the  end  of  the  term ;  and  no  notice  or  demand  shall  be 
necessary  in  order  to  maintain  such  action. 

Eleventh.  It  is  hereby  understood  and  agreed  that  the  char- 
acter of  the  occupancy  of  the  demised  premises  is  a  special  con- 
sideration and  inducement  for  the  granting  of  this  lease  by  the 
lessor  to  the  lessee.  It  is  therefore  expressly  agreed,  in  case  the 
lessor  or  (his)  agent  shall  deem  any  conduct  on  the  part  of 
the  lessee  or  of  the  occupants  for  ihe  time  being  of  the  demised 
premises  to  be  objectionable  and  improper,  that  the  lessor  or  (his) 
agents  shall  have  full  license  and  authority  to  terminate  this  lease 
and  to  re-enter  and  have  full  possession  of  said  premises,  either 
with  or  without  legal  process,  on  giving  five  days'  previous  notice 
of  (his)  intention  so  to  do,  and  on  tendering  payment  of  a  sum 
equal  to  the  installment  of  rent  which  accrued  on  the  first  day  of 
the  then  current  month,  in  case  such  installment  of  rent  shall  then 
have  been  paid.  Upon  the  expiration  of  said  notice  and  upon 
tender  of  payment  as  aforesaid,  the  estate  hereby  granted  and  all 
right,  title  and  interest  therein  on  the  part  of  the  lessee  shall  cease 
and  determine,  and  the  lessor,  (his)  agents  or  assigns,  shall  be 
entitled  to  the  immediate  possession  of  said  premises ;  and  in  con- 
sideration of  the  above  letting,  the  lessee  hereby  covenants  and 
agrees  that  the  lessor  and  (his)  agents  shall  not  be  liable  for 
prosecution  or  for  damages  in  resuming  possession  of  the  demised 
premises  in  the  manner  hereinbefore  set  forth. 

Twelfth.  The  lessor  shall  furnish  gratuitously  for  the  accom- 
modation of  the  lessee  a  room  for  the  storage  of  trunks,  and  other 
articles.  It  is  mutually  understood  and  agreed,  however,  that 
such  provision  on  the  part  of  the  lessor  is  gratuitous ;  that  the 
lessor  shall  in  no  event  be  or  become  liable  for  loss  or  damage  to 
property  stored  therein  or  for  any  other  damage  or  injury  thereto ; 
and  that  the  lessee  will  assume  liability  for  any  personal  injury 
sustained  either  by  the  lessee  or  by  the  members  of  (his)  house- 
hold, (his)  servants  or  employees,  resulting  in  any  way  from  the 
use  or  occupation  of  such  store-room. 

Thirteenth.     That  if  the  demised  premises  be  in  a  building 
where  the  lessor  shall  desire  to  supply  the  electric  current  to  the 
lessee,  the  lessee  hereby  agrees  to  use  no  other  current  than  that 
38 
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supplied  by  the  lessor  and  to  pay  therefor  the  same  rate  as  is 
charged  by  the  Public  Service  Corporations  having  the  conduit 
in  front  of  said  building.  However,  the  lessor  shall  furnish  or 
cause  to  be  furnished  suitable  meters  and  other  necessary  arrange- 
ments similar  to  those  furnished  by  such  Public  Service  Corpora- 
tions. The  charge  for  the  electric  current  shall  be  paid  for 
monthly,  and  the  lessor  reserves  the  right  to  discontinue  such 
service  if  any  such  bill  remains  unpaid  for  15  days  after  the 
presentation  of  the  bill  to  the  lessee.  Also  if  the  lessor  so  desires, 
the  lessee  agrees  to  pay  a  deposit  as  a  guarantee  that  the  bills 
v?ill  be  paid  in  accordance  with  the  terms  of  the  contract,  the 
amount  to  be  returned  with  six  (6%)  per  cent,  interest  thereon 
upon  the  termination  of  said  contract,  the  surrender  of  the  cer- 
tificate of  deposit  and  the  payment  in  full  of  the  indebtedness  or 
to  be  applied  to  liquidation  of  the  account. 

Fourteenth.  It  is  mutually  understood  that  the  telephone 
instrument  in  the  demised  premises  is  the  property  of  the  itiew 
York  Telephone  Company.  Telephone  service  privileges  may  be 
exercised  by  the  lessee  upon  condition  that  (he)  shall  and  hereby 
(does)  agree  to  pay  therefor,  in  monthly  installments,  the  regular 
charges  for  service  to  be  determined  by  the  lessor.  Such  service 
may  be  discontinued  and  withdrawn  by  the  lessor  in  case  the 
amount  due  by  the  lessee  for  tolls  shall  not  be  paid  during  the 
•month  in  which  the  account  therefor  shall  have  been  rendered. 
It  is  further  mutually  agreed  that  any  such  discontinuance  of 
telephone  service  shall  not  in  any  way  afFect  or  modify  the  obliga- 
tions of  the  lessee  hereunder. 

Fifteenth.  That  the  lessee  shall  not  at  any  time  place  or  dis- 
play in  or  upon  the  exterior  of  said  building,  or  upon  any  part 
thereof,  or  in  or  upon  any  window  of  the  demised  premises,  includ- 
ing the  sills  or  ledges  thereof,  any  signs,  advertisements,  illumina- 
tion or  projection,  unless  the  style,  size  and  location  of  the  same 
shall  have  been  first  authorized  and  approved  in  writing  by  the 
lessor  or  (his)  authorized  agent.  The  lessee  shall  use  only  such 
shades  in  the  front  windows  of  the  demised  premises  as  shall  have 
been  either  furnished  or  approved  by  the  lessor. 

Sixteenth.  That  on  the  last  day  of  the  said  term,  or  on  the 
sooner  determination  of  the  estate  herein  granted,  the  lessee  shall 
peaceably  and  quietly  leave,  surrender  and  yield  up  unto  the  lessor 
all  and  singular  the  demised  premises,  together  with  all  altera- 
tions, additions  and  improvements  which  may  have  been  made  by 
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either  of  the  parties  hereto  upon  the  premises,  except  movable 
fiirmture  put  in  at  the  expense  of  the  lessee. 

Seventeenth.  That  the  lessee  accepts  this  lease  subject  and 
subordinate  to  the  mortgage  or  mortgages  now  a  lien  upon  the 
premises  hereinabove  described,  and  agrees  that  this  lease  shall  be 
subject  and  subordinate  to  the  lien  of  any  other  mortgage  or  mort- 
gages which  may  at  any  time  hereafter  be  secured  by  the  lessor. 
And  the  said  lessee  agrees  that  (he)  will,  at  any  time  hereafter,  on 
demand  execute  any  instruments,  releases,  or  documents  that  may 
be  required  by  any  mortgagee  or  mortgagor  for  the  purpose  of 
subjecting  and  subordinating  this  lease  to  the  lien  of  any  such 
mortgage  or  mortgages,  original  or  substituted,  and  in  case  of  the 
failure  of  the  lessee  to  execute  said  papers  on  demand,  the  lessor 
is  hereby  authorized  as  the  attorney  and  agents  of  the  lessee  to 
execute  such  releases,  instruments  or  other  documents  and  in 
such  event,  the  lessee  hereby  confirms  and  ratifies  any  such  instru- 
ments so  executed  by  virtue  of  this  power  of  attorney. 

Eighteenth.  The  parties  mutually  covenant  and  agree  that 
these  premises  are  leased  upon  the  express  condition  that  the  term 
of  this  letting  and  hiring  shall  be  deemed  to  be,  and  the  same  is 
hereby  extended  as  between  the  parties  hereto  for  the  further  term 

of year  from  the day  of ,  19 .  . , 

at  annual  rental  of  $ ,  payable  in  equal  monthly 

payments  in  advance  on  the  first  day  of  every  month  during  the 
said  extended  term,  without  deduction  or  concession,  and  upon 
terms,  conditions  and  covenants  identical  in  all  respects  with  the 
terms,  conditions  and  covenants  of  this  lease,  including  the  cove- 
nant contained  in  this  paragraph  for  any  future  renewal  or  exten- 
sion thereof,  unless  the  lessee  shall  give  notice  to  the  lessor  in  writ- 
ing on  or  before  the  first  day  of  June  next  preceding  the  expiration 
of  the  then  current  term,  of  an  intention  to  vacate  and  surrender 
the  demised  premises  at  the  date  of  such  expiration.  Service  by 
the  lessee  of  such  written  notice  by  United  States  registered  mail, 
postage  prepaid,  addressed  to  the  landlord  or  his  agents  in  charge 
of  the  demised  premises,  shall  be  sufficient. 

It  is  further  mutually  covenanted  and  agreed,  however,  that 
the  landlord  shall  have  the  right  and  is  hereby  expressly  em- 
powered to  cancel  and  annul  any  renewal  or  extension  of  this 
lease  by  giving  to  the  lessee  at  any  time  prior  to  the  first  day  of 
July  next  preceding  the  expiration  of  the  then  current  term, 
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written  notice  of  an  intention  so  to  do.  Service  of  such  notice  by 
United  States  registered  mail,  postage  prepaid,  addressed  to  the 
lessee  at  the  demised  premises  shall  be  sufficient. 

AND  the  lessor  hereby  covenants  and  agrees  that  the  lessee,  on 
paying  the  said  rents  and  sums  above  reserved  and  provided  for, 
and  performing  each  and  every  covenant,  condition  and  agree- 
ment herein  mentioned  on  his  part,  shall  and  may  peacefully  and 
quietly  have,  hold  and  enjoy  the  demised  premises  during  the 
term  aforesaid. 

AJSTD  it  is  mutually  imderstood  and  agreed  that  the  covenants 
and  agreements  contained  in  the  within  lease  shall  be  binding 
upon  the  parties 'hereto  and  upon  their  respective  successors  and 
legal  representatives. 

IJST  WITNESS  WHEEEOF,  the  parties  hereto  have  hereunto 
set  their  hands  and  seals  the  day  and  year  first  above  written. 
{ROBERT  GARY,)  Owner. 

By  {MODEL  RENTING  CO., 

as  his  Agent.)  (seal.) 

{J AMES  LAW,)   President. 

{HENRY  ARCHER.)  (seal.) 

Sealed  and  delivered  in  the 
presence  of : 

{MARY  SILL.) 

{ Acknowledgment ) 

IN  CONSIDEKATION  of  the  letting  of  the  premises  above 
mentioned  to  the  above-named  {Henry  Archer)  and  the  sum  of 
one  dollar  to  me  in  hand  paid  by  {Robert  Cary,)  the  lessor  above 
named,  (/)  do  hereby  covenant  and  agree  to  and  with  the  said 
{Robert  Cary,  his)  heirs,  executors,  administrators  and  assigns, 
that  if  default  shall  at  any  time  be  made  by  the  said  {Henry 
Archer)  in  the  payment  of  the  rent  or  performance  of  any  of  the 
covenants  above  contained  on  his  part  to  be  paid  or  performed, 
{I)  will  well  and  truly  pay  the  said  rent,  or  any  arrears  thereof 
that  remain  due  unto  the  said  {Robert  Cary,)  also  all  damages 
that  may  arise  in  consequence  of  the  breach  or  non-performance 
of  said  covenants,  or  any  of  them.  {I)  hereby  waive  notice  of 
default  in  payment  of  said  rent  or  any  installment  thereof,  or 
notice  of  the  breach  or  nonperformance  of  any  of  said  covenants^ 
and  (!)  also  consent  to  the  extension  or  extensions  of  time  for  the 
payment  of  any  rent  payable  under  such  lease. 


Lease  1187 

Eules  and  Begulations 


IN"  WITNESS  WHEREOF,  (I)  have  hereunto  set  (my)  hand 
•and  seal  this  {2Uh)  day  of  (September,  1916.) 

(ALLEN  SCOTT.)      (Seal.) 
Witness 

(MABY  SILL,) 

Rules  and  Regulations 

Foe  the  Mutual  Benefit  of  Owner  and  Tenants,  and  ^geeed 
TO  BY  Both  Paeties  As  a  Paet  of  this  Lease. 

1.  The  sidewalks,  halls,  passages  and  stairways  shall  not  be 
obstructed  by  any  of  the  tenants  or  used  by  them  for  any  other 
purpose  than  those  of  ingress  to  and  egress  from  their  apartments. 

2.  Floors,  skylights  and  windows  reflecting  or  admitting  light 
into  passageways  or  elsewhere  in  the  building  shall  not  be  covered 
or  obstructed  by  the  tenants  or  their  servants. 

3.  The  water  closets  and  water  apparatus  shall  not  be  used  for 
any  purpose  other  than  that  for  which  they  are  constructed,  and  no 
sweepings,  rubbish,  rags  or  other  improper  articles  shall  be  thrown 
therein.  Any  damage  resulting  from  such  misuse  shall  be  borne 
by  the  tenant  by  whom  or  upon  whose  premises  it  shall  have  been 
caused. 

4.  No  signs,  advertisements  or  notice  shall  be  painted  or  affixed 
upon  any  part  of  the  building,  outside  or  inside,  nor  shall  any 
article  be  suspended  outside  of  the  building,  or  placed  on  the 
window-sills  thereof,  save  with  the  consent,  in  writing,  of  the 
Lessor. 

5.  No  tenant  shall  do  or  suffer  or  permit  anything  to  be  done  in 
said  premises,  or  bring  or  keep  anything  therein  which  will  in  any 
manner  increase  the  rate  of  fire  insurance  on  said  building  or 
property  kept  therein,  or  do  or  suffer  or  permit  anything  to  be 
done  which  shall  conflict  with  the  laws,  regulations,  rules  or  ordi- 
nances of  the  Fire  Department,  Department  of  Buildings  and 
Department  of  Health,  or  the  New  York  Board  of  Fire  Under- 
writers or  any  similarly  constituted  body. 

6.  No  noisy  or  disorderly  conduct,  or  any  conduct  annoying  or 
disturbing  to'the  occupants  of  the  building  shall  be  permitted  in 
any  part  thereof.  Practicing  on  any  musical  instrument  before, 
8  A.  M.  or  after  10  P.  M.  not  allowed. 

7.  No  dogs,  or  other  domestic  or  wild  animals,  or  birds,  shall 
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be  taken  into  or  kept  in  or  about  the  building,  save  witb  the  writ- 
ten consent  of  the  Lessor,'  and  any  such  consent  shall  be  revocable 
by  the  Lessor  at  will  and  without  notice. 

8.  Children  shall  not  be  allowed  to  play  in  the  public  halls, 
stairways  or  elevators,  nor  be  permitted  in  the  service  elevators, 

9.  Nothing  shall  be  thrown  by  the  tenants,  or  by  their  servants, 
out  of  the  windows  or  down  the  passages  of  the  building,  nor  shall 
anything  be  hung  out  of  the  windows  or  placed  on  the  window  sills. 

10.  ISTo  servants  employed  by  the  Lessor  shall  be  sent  out  of  the 
building  by  any  tenant  at  any  time  for  any  purpose. 

11.  l^o  lamp,  fixture  or  appliance  of  any  sort  shall  be  attached 
to  or  connected  vdth  the  gas  or  electric  fixtures  within  the  demised 
premises  except  such  as  are  furnished  or  approved  by  the  Lessor, 
nor  shall  the  steam  pipes  or  radiators  be  moved  or  tampered  with 
in  any  manner  whatsoever. 

12.  All  kitchen  and  market  supplies,  bundles,  parcels,  house- 
hold goods,  furniture  and  baggage  or  other  deliveries  of  every 
kind  are  to  be  delivered  in  the  basement,  through  the  service 
entrance  and  are  to  be  delivered  through  the  dumbwaiters  to  the 
respective  apartment,  and  the  Lessor  will  not  be  held  responsible 
for  the  loss  or  damage  to  any  such  property,  notwithstanding  such 
loss  or  damage  may  occur  through  the  carelessness  or  negligence 
of  the  employees  of  the  Lessor. 

13.  Servants,  except  nurses  accompanying  children,  are  to  make 
entrance  and  exit  to  and  from  said  building  through  the  basement 
service  entrance  only.  They  will  be  allowed  to  ride  in  the  elevator, 
but  under  no  conditions  are  they  to  ride  in  the  elevator  with  the 
tenants  or  their  guests,  but  must  wait  for  the  car  to  return  for 
them ;  and  they  will  not  be  allowed  to  stand  or  loiter  in  the  halls 
or  on  the  stairs,  or  to  be  on  the  roof  or  in  the  basement,  except  on 
business.  No  beggars  or  peddlers  will  be  allowed  on  premises 
under  any  consideration.  Tradesmen  are  not  allowed  in  main  hall 
or  the  use  of  passenger  elevators. 

14.  All  employees  of  the  management  are  forbidden  to  solicit 
custom  for  any  tradesmen  or  to  receive  commission  from  any 
tradesmen  or  tenant,  under  penalty  of  dismissal.  Tenants  are 
requested  to  make  their  own  bargains  for  supplies  and  to  secure 
for  themselves  the  most  favorable  terms.  It  is  the  urgent  request 
of  the  owner  that  nothing  shall  be  paid  by  way  of  commissions, 
tip  or  gratuity  to  any  employee  of  the  management. 


Lease  1189 

Private  Dwelling 


15.  Talking  by  servants  or  by  employees,  tbrougb  elevator-  or 
dumbwaiter  shaft,  strictly  prohibited.  To  avoid  accidents,  elevator 
and  dnmbvraiter  doors  must  be  kept  closed  when  not  in  use. 

16.  The  elevators  shall  be  operated  only  by  employees  of  the 
Lessor,  and  there  shall  be  no  interference  whatever  with  the  same 
by  tenants,  members  of  their  families  or  their  servants. 

17.  The  days  or  hours  (for  the  use  of  the  roof)  for  drying 
clothes  will  be  arranged  by  the  iSuperintendent  for  the  mutual 
convenience  of  all  the  tenants,  and  the  days  and  hours  so  set  aside 
are  to  be  abided  by. 

18.  All  complaints  to  be  made  to  the  agent  by  written  commu- 
nication. 

19.  Passenger  elevators  to  run  at  all  hours,  and  service  entrance 
will  be  open  from  6 :30  A.  M.  to  11  P.  M. 

20.  The  Lessor  reserves  the  right  to  prescribe  the  weight  and 
proper  position  of  iron  safes  or  other  extra  heavy  articles,  and  the 
manner  of  placing  them  in  position.  The  Lessee  shall  be  liable  for 
all  damages  to  the  building  caused  by  taking  in,  moving  or  remov- 
ing the  same. 

21.  Hours  for  the  collection  of  garbage  and  other  refuse  will 
be  fixed,  and  are  to  be  abided  by.  At  no  other  time  are  the  dumb- 
waiters to  be  obstructed  by  the  tenants  or  their  servants  by  the 
placing  of  any  articles  or  refuse  on  same. 

22.  The  Lessor  reserves  the  right  to  make  such  additional  rules 
from  time  to  time  as  shall,  in  the  opinion  of  the  Lessor,  be  neces- 
sary for  the  safety,  cleanliness  and  good  of  the  premises,  and  for 
securing  the  comfort  and  convenience  of  all  of  the  tenants. 


FORM  No.  603 

lease  of  Private  Dwelling 

THIS  AGKEEMENT,  made  the  (first)  day  of  (Octoler)  in 

the   year   one  thousand  nine  hundred   and    (sixteen),   between 

(James  Gary  of  the  Borough  of  Manhattan,  City  of  New  Yorlc,) 

of  the  first  part,  and  (Frank  Black  of  the  same  place)  of  the  second 

^^WITNES'SETH,  that  the  said  (paHy)  of  the  first  part  (has) 
agreed  to  Let,  and  hereby  (does)  Let,  to  the  said  (party)  of  the 
second  part,  and  the  said  (party)  of  the  second  part  (ha^)  agreed 
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to  Take,  and  hereby  {does)  Take  from  the  said  {party)  of  the 
first  part  the  premises  known  and  nmnbered  as  (488  Fifth 
Avenue,)  in  the  {Borough  of  Manhattan,  City  of  New  York,) 
State  of  New  York,  for  the  term  of  {t>wo  years,)  to  commence  on 
the  {1st)  day  of  {October,  1916,)  and  to  end  on  the  {30th)  day  of 
{September,  1916,)  to  be  occupied  {as  a  private  dwelling,)  and 
not  otherwise. 

AND  the  said  {party)  of  the  second  part  hereby  {covenants) 
and  {agrees)  to  pay  unto  the  said  {party)  of  the  first  part  for 
said  demised  premises,  the  {annual)  rent  or  sum  of  {twelve  thou- 
sand ($12,000)  dollars  in  equal  monthly  installments  of  one 
thousand  ($1,000)  dollars  each  on  the  first  day  of  each  and  every 
month  during  said  term.) 

That  in  addition  to  the  rental  so  specified  the  tenant  shall  pay 
to  the  landlord  the  rent  or  charge,  which  may,  during  the  demised 
term,  be  assessed  or  imposed  for  the  water  used  or  consumed  in  or 
on  the  said  premises,  whether  determined  by  meter  or  otherwise, 
as  soon  as  and  when  the  same  may  be  so  assessed  or  imposed,  and 
will  also  pay  the  expenses  for  the  setting  of  a  water  meter  in  the 
said  premises  should  the  latter  be  required.  If  such  rent  or  charge 
or  expenses  are  not  so  paid  the  same  shall  be  added  to  the  next 
month's  rent  thereafter  to  become  due. 

AND  the  lessee  covenants  and  agrees  to  use  said  rented  premises 
as  a  private  dwelling  only  for  himself  and  his  household  and  it  is 
hereby  understood  and  agreed  that  the  character  of  the  occupancy 
of  the  demised  premises  is  a  s.pecial  consideration  and  inducement 
for  the  granting  of  this  lease  by  the  lessor  to  the  lessee.  It  is 
therefore  expressly  agreed,  in  case  the  lessor  or  {his)  agents  shall 
deem  any  conduct  on  th©  part  of  the  lessee  or  of  the  occupants 
for  the  time  being  of  the  demised  premises  to  be  objectionable  and 
improper,  that  the  lessor  or  {his)  agents  shall  have  full  license  and 
authority  to  determine  this  lease  and  to  re-enter  and  have  full 
possession  of  said  premises,  either  with  or  without  legal  process, 
on  giving  five  days^  previous  notice  of  {his)  intention  so  to  do,  and 
on  tendering  payment  of  a  sum  equal  to  the  installment  of  rent 
which  accrued  on  the  first  day  of  the  then  current  month,  in  case 
such  installment  of  rent  shall  then  have  been  paid.  Upon  the 
expiration  of  said  notice  and  upon  tender  of  payment  as  afore- 
said, the  estate  hereby  granted  and  all  right,  title  and  interest 
therein  on  the  part  of  the  lessee  shall  cease  and  determine  and  the 
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lessor,  (his)  agents  or  assigns,  shall  be  entitled  to  the  immediate 
possession  of  said  premises;  and  in  consideration  of  the  above 
letting,  the  lessee  hereby  covenants  and  agrees  that  the  lessor  and 
(his)  agents  shall  not  be  liable  for  prosecution  or  for  damages  in 
resuming  possession  of  the  demised  premises  in  the  manner  here- 
inbefore set  forth. 

That  if  the  said  premises,  or  any  part  thereof,  shall  become 
vacant  during  the  said  term,  the  said  (party)  of  the  first  part,  or 
(his)  representative  may  recover  possession  of  the  same  either  by 
force,  summary  proceedings  or  otherwise,  without  being  liable  to 
any  prosecution  therefor ;  and  re-let  the  said  premises  as  the  agent 
of  the  said  (party)  of  the  second  part  and  receive  the  rent  thereof, 
applying  the  same  first  to  the  payment  of  such  expense  as  (he) 
may  be  put  to  in  re-entering,  and  then  to  the  payment  of  the  rent 
due  by  these  presents;  and  the  balance  (if  any)  to  be  paid  over 
to  the  said  (party)  of  the  second  part,  who  shall  remain  liable  for 
any  deficiency. 

AJSTD  the  said  (party)  of  the  second  part  hereby  further  (cov- 
enants) that  if  any  default  be  made  in  the  payment  of  the  said 
rent,  or  any  part  thereof,  at  the  times  above  specified,  or  if 
default  be  made  in  the  performance  of  any  of  the  covenants  or 
agreements  herein  contained,  the  said  hiring,  and  the  relation  of 
landlord  and  tenant,  at  the  option  of  the  (party)  of  the  first 
part,  shall  wholly  cease  and  determine;  and  the  said  (party)  of 
the  first  part  shall  and  may  re-enter  the  said  premises,  and  remove 
all  persons  therefrom. 

AND  will  also  pay  (the  water  rate,)  and  will  keep  the  plumbing 
work,  pipes,  glass  and  the  premises  generally  in  repair,  and  will 
surrender  them  at  the  expiration  of  the  said  term,  in  as  good  state 
and  condition  as  reasonable  use  and  wear  thereof  will  permit,  and 
the  tenant  shall  keep  the  area,  sidewalk  and  gutter  in  front  of  the 
demised  premises  free  from  snow,  ice  and  other  obstructions,  and 
shall  not  encumber  nor  obstruct  the  same,  nor  the  hallways,  yard 
or  any  other  portion  of  said  premises,  nor  'allow  the  same  to  be 
obstructed  or  encumbered  in  any  manner. 

AND  the  said  (party)  of  the  second  part  (covewmts)  that  (he) 
will  not  assign  this  lease,  nor  let  or  under-let  the  whole,  or  any 
part  of  the  said  premises,  or  make  any  alteration  therein  without 
the  written  consent  of  the  said  (pojrty)  of  the  first  part,,  under  the 
penalty  of  forfeiture  and  damages;  and  that  (he)  will  not  occupy 
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or  use  the  said  premises,  nor  permit  the  same  to  be  occupied  or 
used  for  any  business  deemed  extra  hazardous  on  account  of  fire  or 
otherwise,  without  the  like  consent,  under  the  like  penalty. 

AND  the  said  {party)  of  the  second  part  further  {covenants) 
that  {lie)  will  permit  the  said  {party)  of  the  first  part  or  {Ms) 
agent  to  show  the  premises  to  persons  wishing  to  hire  or  purchase, 
and  on  and  after  the  first  day  of  {July)  next  preceding  the  expira- 
tion of  the  term,  will  permit  the  usual  notice  of  "  To  Let "  or  "  For 
Sale  "  to  be  placed  upon  the  walls  or  doors  of  said  premises,  and 
remain  thereon  without  hindrance  or  molestation. 

AND  it  is  further  agreed  between  the  parties  to  these  presents, 
that  in  case  the  building  hereby  leased  shall  be  partially  dam- 
aged by  fire  the  same  shall  be  repaired  as  speedily  as  possible  by 
the  {party)  of  the  first  part;  that  in  case  the  damage  shall  be  so 
extensive  as  to  render  the  building  untenantable,  the  rent  shall 
cease  until  damages  be  repaired  provided  the  damage  be  not  caused 
by  the  carelessness  or  negligence  of  the  {party)  of  the  second  part, 
{his)  agents  or  servants.  If  the  building  be  so  damaged  that  the 
owner  shall  decide  to  rebuild,  the  term  shall  cease,  the  premises  be 
surrendered,  and  the  accrued  rent  be  paid  up  to  the  time  of  the 
fire. 

AND  the  said  party  of  the  second  part  hereby  further  cov- 
enants to  respect  and  comply  with  all  the  ordinances  and  require- 
ments of  the  Board  of  Health,  and  of  all  local  and  mimicipal 
authorities,  and  to  protect  and  save  the  said  party  of  the  first  part 
harmless  from  any  injury  or  penalty  arising  from  the  disregard 
of  the  same,  and  said  party  of  the  second  part  further  covenants 
to  respect  and  comply  with  all  rules  and  regulations  of  the  {New 
York  Board  of  Fire  Underwriters  or  any  similarly  constituted 
body,)  and  that  in  case  of  ibis  failure  so  to  do  the  party  of  the 
first  part  shall  have  the  right  to  cancel  this  lease  and  terminate  the 
estate  hereby  granted  upon  giving  five  days'  notice  in  writing  of 
his  intention  so  to  do  and  upon  tendering  payment  of  a  sum  equal 
to  the  installment  of  rent  which  accrued  on  the  first  day  of  the 
then  current  month  in  case  such  installment  of  rent  shall  then 
have  been  paid.  If  the  whole  or  any  part  of  the  premises  hereby 
demised,  shall  be  taken  by  any  competent  authority  for  any  public 
use  or  purpose,  then  the  term  hereby  granted  shall  at  the  option 
of  the  landlord  cease  from  the  time  when  possession  of  the  part 
so  taken  shall  be  required  for  such  public  purpose,  and  without 


Lease  1193 

Private  Dwelling 


apportionment  of  award,  the  current  rent,  however,  in  such  case 
to  be  apportioned.  This  lease  shall  be  subject  and  subordinate  to 
the  lien  of  any  mortgage  or  mortgages  of  record  now,  or  which 
may  hereafter  be  placed  against  said  premises  and  the  recording 
of  said  mortgage  or  mortgages  shall  .be  prior  in  lien  to  this  lease, 
irrespective  of  the  date  of  recording;  and  the  tenant  agrees  to 
execute  any  instrument  without  cost,  which  may  be  deemed  neces- 
sary to  further  effect  the  subordination  of  this  lease  to  any  such 
mortgage  or  mortgages. 

WITNESS  (our)  hands  and  seals  this  (Id)  day  of  (October) 
in  the  year  one  thousand  nine  hundred  and  (sixteen.) 

(JAMES  CABY,)  (l.  s.) 

(FRANK  BLACK.)       (l.  s.) 
Witness 

(MABY  FLINT.) 

(  Acknowledgment ) 

IN  COlSrSIDERATIOlSr  of  the  letting  of  the  premises  above 
mentioned  to  the  above-named  (Framk  Black,)  and  of  the  sum  of 
one  dollar  to  me  in  hand  paid  by  the  said  (party)  of  the  first  part, 
(I)  do  hereby  covenant  and  agree  to  with  the  (party)  of  the  first 
part  above  named,  and  (his)  legal  representatives,  that  if  default 
shall  at  any  time  be  made  by  the  said  (FrwnJc  Black)  in  the  pay- 
ment of  the  rent  and  performance  of  the  covenants  above  contained 
on  (his)  part  to  be  paid  and  performed,  that  (/)  will  well  and 
truly  pay  the  said  rent,  or  any  arrears  thereof  that  may  remain 
due  unto  the  said  (party)  of  the  first  part,  and  also  all  damages 
that  may  arise  in  consequence  of  the  non-performance  of  said  cov- 
enants, or  either  of  them,  without  requiring  notice  of  any  such 
default  from  the  said  (party)  of  the  first  part. 

WITNESS  (my)  hand  and  seal  this  (1st)  day  of  (October) 
in  the  vear  one  thousand  nine  hundred  and  (sixteen.) 

"^  (ELMER  DIX.) 

Witness 

(MABY  FLINT.) 

(Acknowledgment) 
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FORM  No.  604 

Lease  —  Place  of  Business  *  —  Loft 

THIS  AGEEEMlEISTT,  between  (/.  Manning  &  Son,)  as  land- 
lord, and  {Terese  V.  Koster,)  as  tenant,  witnesseth: 

That  the  said  landlord  does  let  unto  the  said  tenant,  and  the 
said  tenant  does  hire  from  the  said  landlord,  the  {first  floor  over 
the  store)  of  the  building  now  known  as  (number  54  West 
Twentij-fourth  street,)  in  the  {Borough  of  Manhattan,  City, 
County  wnd  State  of  New  Yorh,)  for  a  term  of  {th/nee  years,)  to 
commence  on  the  {first)  day  of  {October,  1915,)  and  to  end  on 
the  {first)  day  of  {October,  1918,)  at  12  o'clock  noon,  at  the 
yearly  rental  of  {twelve  hundred)  dollars,  rent  to  commence 
{November  first,)  to  be  paid  in  {equal,  monthly  pa/yments  in 
advance  on  the  first  day  of  each  and  every  month  during  the 
term,)  upon  the  conditions  and  covenants  following,  which  are 
mutually  agreed  to: 

1st.  That  the  tenant  will  pay  the  rent  as  aforesaid,  as  the  same 
shall  fall  due. 

2nd.  That  the  tenant  will  keep  said  premises  in  a  good  state  of 
repair  at  her  own  cost  and  expense,  including  all  repairs  required 
to  the  plumbing  work,  water  and  gas-pipes,  and  fixtures  belonging 
thereto,  and  at  the  end  or  other  expiration  of  the  term  will  deliver 
up  the  demised  premises-  in  good  order  and  condition,  damag.es  by 
the  elements  excepted.  All  improvements  made  by  the  tenant 
are  to  belong  to  the  landlord  and  be  surrendered  with  the  premises 
at  the  termination  of  the  lease. 

3rd.  That  the  tenant  will  not,  vnthout  the  landlord's  consent  in 
writing,  assign  this  agreement,  nor  underlet  the  premises,  nor  any 
part  thereof,  nor  make  any  alterations  in  the  building  or  premises, 
nor  occupy  the  same  for  any  other  purpose  than  {manufacturing 
corsets,)  nor  occupy  nor  permit  the  same  to  be  occupied  for  any 
business  or  purpose  deemed  extra  hazardous,  on  account  of  fire, 
under  the  penalty  of  forfeiture  and  damages,  and  will  promptly 
comply  with  and  execute  all  laws,  ordinances,  regulations,  rules 


*  The  possible  liability  of  the  landlord  arising  out  of  the  use  of  the  prem- 
ises in  violation  of  any  statute  or  regulation,  e.  g.,  the  Labor  Law,  should  be 
kept  in  mind. 
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and  orders  of  tlie  State,  City  or  Municipal  Government  and  all  of 
their  various  branches,  departments,  boards  and  bureaus  (and 
promptly  comply  unth  mid  execute  all  orders,  rules  and  regular 
tions  of  the  New  York  Board  of  Fire  Underwriters)  at  the 
tenant's  own  cost  and  expense. 

4th.  That  the  tenant  will,  in  case  of  fire,  give  immediate 
notice  thereof  to  the  landlord,  who  shall  thereupon  cause  the  dam- 
age to  .be  forthwith  repaired,  unless  the  premises  be  so  damaged 
that  the  landlord  shall  decide  to  rebuild,  in  which  case,  but  not 
otherwise,  the  term  shall  cease,  and  the  accrued  rent  be  paid  up  to 
the  time  of  the  fire.  If  the  building,  or  any  part  of  it,  is  so  far 
injured  by  fire  as  to  be  rendered  untenantable,  but  is,  neverthe- 
less, repaired  by  the  landlord,  then  an  abatement  will  be  made 
from  the  rent,  corresponding  with  the  time  during  which,  and  the 
extent  to  which,  the  same  may  have  been  untenantaible. 

5th.  That  in  case  of  default  in  any  of  the  covenants  or  in  case 
the  whole,  or  any  part,  of  said  premises  shall  become  vacant,  the 
landlord  may  resume  possession  of  the  premises,  either  by  force 
or  otherwise,  without  being  liable  to  any  prosecution  therefor, 
and  relet  the  same  for  the  remainder  of  the  term,  at  the  best 
rent  that  he  can  obtain  for  account  of  the  tenant,  who  will  make 
good  any  deficiency. 

6th.  That  the  landlord  shall  have  liiberty,  three  months  prior 
to  the  expiration  of  the  term  hereby  granted,  to  put  upon  some 
conspicuous  part  of  the  exterior  of  said  premises,  a  notice  "  Poi- 
Sale  "  or  "  To  Let,"  and  applicants  shall  be  admitted  at  reason- 
able hours  of  the  day  to  view  them  until  rented.  And  the  land- 
lords, or  their  agents,  shall  also  be  permitted,  at  any  time  during 
the  term,  to  visit  and  examine  the  premises  at  any  reasonable 
hour  of  the  day. 

7th.  That  the  tenant  shall  not  place  any  sign,  either  upon  the 
inside  or  outside  of  said  building,  except  with  the  written  consent 

of  the  landlord. 

8th.  That  the  landlord  hereby  gives  the  tenant  the  privilege  of 
placing  one  show  case,  to  stand  on  the  right  in  front  of  the 
entrance  to  said  building,  the  same  show  case  not  to  be  larger  than 
(eighteen  inches  wide,  thirty  inches  long,  md  wt  over  five  feet  m 
height.) 
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In  WITNESS  WHEEEOF,  the  parties  to  this  agreement  have 
hereunto  interchangeably  set  their  hands  and  seals,  this  (first) 
day  of  (October,  1915.) 

(TERESE  V.  KOSTER,)     (l.  s.) 
(/.  MANNING  &  SON.)     (l.  s.) 

By  (Walter  Manning.) 
Sealed  and  delivered  in 
the  presence  of 

(WEBSTER  B.  BURTON.) 

Acknowledgments) 


FOKM  No.  605 
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THIS  AGREEMENT  made  this  (twenty-second)  day  of 
(March,  1916,)  by  and  between  (FOUE  HUNDRED  AND 
SIXTY-SEVENTH  AVENUE  COMPANY,)  a  corporation 
organized  and  existing  under  the  laws  of  the  State  of  New  York, 
party  of  the  first  part,  hereinafter  called  the  Landlord,  and 
(ROBERT  RAVEN  COMPANY,)  also  a  corporation  organized 
and  existing  under  the  laws  of  the  State  of  New  York,  party  of 
the  second  part,  hereinafter  called  the  Tenant ;  vntnesseth, 

The  said  Landlord  has  let  unto  the  said  Tenant  and  the  said 
Tenant  has  hired  from  the  said  Landlord  the  entire  (Eleventh 
(11th))  Floor  in  the  building  located  at  Nos.  (460-466  Seventh 
avenue.  Borough  of  Manhattan,  City  and  State  of  New  Yorh,) 
known  as  the  (Printing  Crafts  Building,)  for  the  term  of  (four- 
teen and  eleven^twelfths  (14  11/12))  years,  to  commence  on  the 
first  day  of  (May,  1916,)  and  to  end  on  the  (thirty-first  day  of 
March,  1931,)  and  to  be  occupied  and  used  by  the  Tenant  for 
(printing,  binding  and  engraving)  and  not  otherwise,  at  the  yearly 
rental  of  (Twelve  Thmmmd  ($12,000))  Dollars  per  annum,  (dur- 
ing the  first  ten  (10)  years  and  Twelve  Thousand  Five  Hundred 
($12,500)  Dollars  per  annum,,  thereafter,)  payable  in  equal 
monthly  payments  of  (One  Thousand  ($1,000)  Dollars  during- 
the  first  ten  years  and  One  Thousand  Forty-one  and  Sixty-seven 
One  Hundredths  ($1,041.67)  Dollars  for  the  remainder  of  the 
term,)  in  advance  on  the  first  day  of  each  month  during  the  term. 
The  Tenant  shall  have  the  privilege  of  taking  possession  and 
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occupying,  .using  and  operating  his  business  in  the  demised  prem- 
ises at  such  time  prior  to  {May  1,  1916,)  as  the  said 
premises  may  he  completed,  equipped  and  ready  for  operation, 
without  said  Tenant  becoming  liable  for  any  rent  for  such 
occupancy  prior  to  {May  1,  1916,)  except  the  charge  for  electric 
current  and  water,  at  the  rates  hereinafter  specified,  and  except 
for  the  sum  of  {One-Thousand  ($1,000) )  Dollars  for  rental  for  the 
month  of  {May,  1916,)  which  shall  be  paid  on  the  signing  of  this 
Lease,  and  provided  further  that  the  said  Landlord  shall  not  be 
liable  or  responsible  for  any  damages  for  delays  in  clear  up,  fur- 
nishing of  heat,  power  or  elevator  service  prior  to  said  {May  1, 
1916). 

THIS  LEASE  is  given  upon  the  additional  conditions  and 
covenants  following ; 

First.  That  the  Tenant  shall  well  and  truly  pay  the  rent  as 
herein  specified  and  shall  take  good  care  of  the  premises,  and  at 
the  end  or  other  expiration  of  the  term  of  this  Lease  shall  deliver 
up  said  premises  in  good  order  and  condition,  damages  by  the 
elements  excepted. 

Second.  That  the  Tenant  shall  promptly  execute  and  comply 
with  all  rules,  orders,  ordinances  and  regulations  of  the  City, 
State  or  ISTational  Government  and  any  and  all  of  its  departments 
and  bureaus  applicable  to  said  demised  premises  for  the  correc- 
tion, prevention  or  abatement  of  nuisances  or  other  grievances  in, 
upon  or  connected  with  said  premises,  during  the  said  term  and 
shall  also  properly  comply  with  and  execute  all  rules,  orders  and 
regulations  of  the  ISTew  York  Board  of  Eire  Underwriters,  the 
Bureau  of  Fire  Prevention,  the  State,  Labor  and  Factory 
Bureaus,  and  the  rules  and  regulations  promulgated  for  the 
administration  of  what  is  known  as  "  "Workmen's  Compensation 
Act "  except  that  all  structural  alterations  or  additions  shall  be 
made  by  the  Landlord  at  its  expense. 

Third.  The  Tenant  shall  not  assign  this  agreement  or  underlet 
or  underlease  the  premises  or  any  part  thereof  or  make  any  altera- 
tion therein  without  the  Landlord's  consent  in  writing,  or  occupy 
or  permit  or  suffer  the  said  premises  to  be  occupied  for  any  busi- 
ness or  purpose  deemed  disreputable  or  extra  hazardous  on  account 
of  fire,  under  penalty  of  forfeiture  and  damages. 

Fourth.  That  the  Tenant  in  case  of  fire,  shall  immediately 
give  notice  thereof  to  the  Landlord  who  shall  thereupon  cause  the 
damages  to  that  portion  of  the  building  hereby  leased,  to  be 
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repaired,  but  if  the  premises  be  so  damaged  that  the  Landlord 
shall  decide  to  rebuild,  the  term  shall  cease  aud  the  accrued  rent 
shall  be  paid  up  to  the  time  of  said  fire.  In  case,  however,  the 
destruction  of  the  premises  by  fire  shall  be  only  partial  and  a  por- 
tion thereof  shall  during  the  period  of  repairs  be  fit  for  occupancy 
by  the  Tenant  for  the  purpose  for  which  said  premises  are  leased, 
then  the  rent  shall  be  equitably  apportioned  and  paid  for  the  part 
so  fit  for  occupancy. 

Fifth.  The  Tenant  for  itself,  its  successors  and  assigns  and  for 
all  persons  claiming  or  to  claim  under  it  or  them,  hereby  expressly 
covenants  and  agrees  that  if  at  any  time  the  Tenant  is  adjudicated 
a  bankrupt  or  a  Receiver  of  its  property  is  appointed  in  insolvency 
proceedings,  that  then  and  in  that  event,  this  Lease  forthwith  shall 
terminate  and  be  at  an  end  at  the  option  of  the  Landlord,  this 
covenant  being  one  of  the  considerations  whereby  the  Landlord  is 
induced  to  make  this  Lease. 

Sixth.  That  in  case  this  Lease  shall  be  terminated,  cancelled 
or  forfeited  under  any  of  the  terms  and  conditions  herein  con- 
tained or  the  demised  premises  be  vacant  for  a  period  of  (ten) 
days  the  Landlord  shall  immediately  have  the  right  to  re-enter 
and  take  possession  of  said  premises  and  re-occupy  the  same  with- 
out notice  and  without  being  liable  for  damages,  and  also  any  part 
of  the  premises  herein  demised  that  may  have  been  subleased, 
notwithstanding  that  the  written  consent  of  the  Landlord  to  said 
subleasing  or  subletting  has  been  obtained  and  the  Landlord  may 
re-let  the  premises  for  the  remainder  of  the  term  at  the  best  rent  it 
can  obtain  for  the  account  of  the  Tenant  who  shall  make  good  aiiy 
deficiency. 

Seventh.  That  the  Landlord,  his  servants  or  agents,  shall  have 
at  all  reasonable  times,  access  to  any  part  of  the  aforesaid  prem- 
ises for  the  purpose  of  examining  same  or  making  any  necessary 
repairs  or  changes  in  plumbing,  electric  wiring  or  pipes,  gas-pipes, 
heating  or  other  alterations  and  repairs  in  any  part  of  the  premises 
hereby  leased,  which  it  may  be  incumbent  upon  the  Landlord  to 
make. 

Eighth.  That  the  said  Landlord- may  inspect  said  premises  at 
any  reasonable  time  and  at  least  six  months  prior  to  the  expiration 
or  other  termination  of  this  Lease,  post  a  notice  or  notices  in  con- 
spicuous places  in  said  premises  offering  the  same  "  To  Let "  or 
"  For  Sale "  which  said  notices  the  said  Tenant  covenants  and 
agrees  shall  remain  without  hindrance  or  molestation. 
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Nintli.  The  said  Tenant  covenants  both  for  itself  and  its  serv- 
ants, agents  and  employees  faithfully  to  observe  and  keep  all 
necessary  rules  and  regulations  of  the  building  which  affect  said 
premises  and  will  at  its  own  cost  and  expense  make  any  and  all 
necessary  alterations  or  changes  in  the  premises  demised  which 
may  be  made  necessary  by  any  act  of  the  Tenant,  its  servants  and 
agents  in  violation  of  any  law,  ordinance,  rule  or  regulation  of 
any  City,  State  or  Government  Body  or  Board  of  Fire  Under- 
writers, except  that  all  structural  alterations  or  additions  shall  be 
made  by  the  Landlord  at  its  expense ;  that  upon  the  failure  of  the 
Tenant  to  make  any  such  changes  or  alterations  within  the  prem- 
ises hereby  demised  as  may  be  required  by  any  order,  rule,  regula- 
tion or  ordinance  last  above  referred  to  within  ten  (10)  days  of 
the  receipt  of  said  order  or  notice,  that  then  and  in  that  event  the 
said  Landlord  may  enter  the  demised  premises  at  his  option  and 
do  and  perform  said  alterations  or  make  such  changes  at  the  cost 
and  expense  of  the  Tenant,  which  said  expense  shall  be  deemed 
as  rent  and  added  to  the  next  monthly  installment  of  rent  then 
accruing  and  be  collectible  as  such. 

Tenth.  In  case  of  any  damages  or  injury  to  the  glass  in  demised 
premises  or  damage  or  injury  to  the  said  premises  of  any  kind 
whatsoever,  said  damage  or  injury  being  caused  by  the  careless- 
ness, negligence  or  improper  conduct  of  the  party  of  the  second 
part,  its  agents,  servants  or  employees,  then  the  said  party  of  the 
second  part  shall  cause  the  said  damage  or  injury  to  be  repaired 
as  speedily  as  possible  at  its  own  cost  and  expense,  otherwise  the 
same  shall  be  replaced  or  repaired  by  the  party  of  the  first  part 
at  the  cost  of  the  party  of  the  second  part. 

Eleventh.  The  Landlord  further  covenants  and  agrees  that  the 
carrying  capacity  of  the  floor  of  the  premises  hereby  leased  is 
(Two  Hundred  and  Forty)  (240)  pounds  to  the  square  foot  and 
the  said  Tenant  covenants  and  agrees  that  it  will  not  place  any 
machinery  or  other  material  upon  said  premises  in  excess  of  the 
said  carrying  load  and  will  distribute  the  machinery  and  weight 
upon  said  premises  to  conform  with  said  carrying  load  under 
penalty  of  forfeiture  and  damages. 

Twelfth.  The  Landlord  covenants  and  agrees  that  he  will  keep 
'said  building  open  and  in  operation  at  all  times,  day  and  night, 
including  Sunday  and  Holidays  to  the  extent  that  work  may  law- 
fully be  done,  and  will  furnish  heat,  in  said  premises  during  the 
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■winter  season  of  about  eighty  (80)  degrees  in  the  day  time  and 
about  sixty  (60)  degrees  in  the  night,  and  will  furnish  elevator 
service  to  the  capacity  of  installation  between  the  hours  of  7 :30 
A.  M.  and  6 :30  p.  m.  on  each  business  day  and  at  all  other  times  on 
request  after  due  notice  is  given  to  the  Landlord. 

Thirteenth.  The  said  Landlord  further  agrees  to  furnish  to  the 
Tenant  at  all  hours  of  every  day  and  night,  including  Sundays 
'and  Holidays,  electric  current  for  light  and  power  in  sufiScient 
quantities  and  usual  Commercial  quality  for  the  use  of  the  Tenant 
at  the  price  of  four  (4)  cents  per  kilowatt  hour,  payable  monthly 
'and  collectible  as  rent,  it  being  understood  and  agreed  that  the 
Landlord  shall  not  be  liable  for  any  delay  or  interruption  in  the 
light,  heat  or  power  or  elevator  service  in  said  building  caused  by 
accident,  strikes  or  any  cause  beyond  the  control  of  the  Landlord, 
power  and  light  current  to  be  delivered  by  the  Landlord  at  the 
meters  to  be  installed  on  the  premises  hereby  leased. 

Fourteenth.  Said  Tenant  further  agrees  to  pay  for  all  Croton 
water  that  may  be  properly  charged  against  the  premises  hereby 
leased  which  said  charge  is  to  be  determined  by  deducting  from  the 
entire  water  charge  of  the  aforesaid  building,  the  amount  used  by 
the  Landlord  and  apportioning  the  balance  among  the  Tenants 
of  the  various  floors.  Provided,  however,  that  any  such  water 
service  other  than  that  supplied  by  regular  fixtures  to  be  installed, 
shall  be  metered  and  paid  for  by  the  Tenant  using  the  same, 
said  Croton  water  charges  when  apportioned  shall  be  paid  by  the 
Tenant  as  rent  and  be  added  to  the  next  monthly  installment  and 
be  collectible  as  such. 

Fifteenth.  The  party  of  the  second  part  agrees  during  the  term 
of  this  Lease  to  keep  the  floor  of  these  premises  in  a  clean  and 
sanitary  condition,  to  use  all  necessary  and  approved  safeguards 
against  fire  risk,  to  maintain  drip  pans  under  its  machinery  for 
the  purpose  of  preventing  oil,  grease  or  ink  or  other  wet  material 
from  sinking  into  the  floor  of  the  premises  leased. 

Sixteenth.  The  Tenant  shall  neither  place  nor  allow  nor  cause 
to  be  placed  any  sign  or  signs  of  any  kind  whatsoever  in  or  about 
the  entrance  of  said  building  or  on  said  building,  except  in,  at  or 
upon  such  place  or  places  as  may  be  indicated  by  the  Landlord  and 
consented  to  by  him  in  writing,  except  that  the  Tenant  shall  have 
the  right  to  put  an  appropriate  sign  in  connection  with  its  busi- 
ness on  the  entrance  of  design,  style  and  size  similar  to  that 
used  by  the  other  Tenants. 
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Seventeenth.  It  is  expressly  understood  and  agreed  by  and 
between  the  parties  to  tbis  agreement  that  the  Landlord  shall  not 
be  liable  for  any  damiage  or  injury  by  water  which  may  be  sus- 
tained by  the  said  Tenant  or  other  person  or  any  other  damage  or 
injury  resulting  from  the  carelessness,  negligence  or  improper 
conduct  on  the  part  of  any  other  Tenant  or  agents  or  employees, 
or  by  reason  of  the  breakage,  leakage  or  obstruction  of  the  Croton 
water  sprinkler  pipes  or  soil  pipes,  electric  conduits  or  wiring 
or  other  leakage  or  breakage  in  or  about  said  building,  unless  due 
to  Landlord's  negligence  or  neglect  or  to  faulty  construction. 

Eighteenth.  The  Tenant  further  agrees  that  he  shall  not 
encumber  or  obstruct  the  said  sidewalk  in  front  or  adjacent  to  said 
building  or  the  hallways  or  elevators  of  said  building  or  allow  the 
same  to  be  obstructed  and  that  no  goods,  material  or  machinery 
or  other  articles  shall  be  stored  on  said  sidewalk  or  in  said  hall- 
ways of  the  premises  leased,  or  left  therefor  a  longer  period  than 
shadl  be  absolutely  necessary  to  transport  them  to  or  from  the 
premises  of  the  Tenant. 

Nineteenth.  It  is  expressly  understood  and  agreed  that  this 
Lease  and  all  rights  of  the  Tenant  hereunder  or  otherwise,  are 
hereby  made  expressly  subject  and  subordinate  to  any  mortgage 
or  mortgages,  not  exceeding  a  total  amount  of  {Two  Million  Two 
Hundred  and  Fifty  Thousand)  ($2,250,000)  Dollars  that  may  at 
any  time  be  placed  or  be  or  become  a  lien  upon  the  whole  or  any 
part  of  the  said  building  or  premises  and  especially  to  a  mortgage 
to  the  {Metropolitan  Life  Insurance  Comparwj)  in  the  sum  of 
{Two  Million)  ($2,000,000)  Dollars  now  a  lien  upon  said  prem- 
ises and  the  building  being  erected  thereon  to  secure  any  and  all 
advances  made  or  to  be  made  on  account  of  any  such  mortgages 
to  the  full  extent  of  the  principal  thereof  and  the  interest,  and  the 
Tenant  hereby  covenants  and  agrees  to  execute  and  deliver  or 
cause  to  be  executed  and  delivered  to  the  Landlord  such  papers 
and  documents  as  said  Landlord  deems  necessary  to  effectuate 
the  subordination  of  this  Lease  to  any  mortgage  that  may  at  any 
time  be  a  lien  upon  the  whole  or  any  part  of  said  building  or 
premises  not  exceeding  {Two  Million  Two  Hundred  and  Fifty 
Thousand)  ($2,250,000)  Dollars  in  the  aggregate,  and  refusal  to 
execute  said  papers  and  documents  and  deliver  the  same  to  Land- 
lord shall  entitle  the  said  Landlord  or  its  legal  representatives 
and 'assigns  to  the  cancelling  of  this  Lease  without  incurring  any 
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expense  or   damage  and  the  term  hereby  granted  is  expressly 
limited  accordingly. 

Twentieth.  Permission  is  hereby  given  to  the  Tenant  to  sublet 
(one  quarter  (%))  of  the  demised  premises  to  any  Tenant  whose 
business  is  suited  to  the  building  and  is  not  deemed  extra 
hazardous  on  account  of  fire,  whose  occupancy  shall  be  subject  to 
the  approval  of  the  Landlord,  but  it  is  understood  and  agreed  that 
the  Tenant  shall  still  remain  liable  for  the  full  rent  and  for  all 
other  terms  and  conditions  of  this  Lease. 

,  Twenty-first.  Said  landlord  covenants  and  agrees  that  the 
Tenant  upon  paying  the  said  yearly  rent  and  performing  the 
covenants  aforesaid,  shall  and  may  peaceably  and  quietly  have, 
hold  and  enjoy  the  said  demised  premises  for  the  term  aforesaid. 
It  is  further  understood  and  agreed  that  the  covenants  and  agree- 
ments herein  contained  are  binding  on  the  parties  hereto,  their 
heirs,  executors,  administrators,  successors  and  assigns. 

m  WITNESS  WHEREOF  the  party  of  the  first  part  has 
caused  these  presents  to  be  signed  and  its  corporate  seal  to  be 
afiixed  by  its  officer  duly  authorized  thereto,  and  the  party  of  the 
second  part  has  caused  these  presents  to  be  signed  and  its  corpo- 
rate seal  to  be  hereunto  affixed  by  its  officers  duly  authorized 
thereto,  the  day  and  year  first  above  written. 
{FOUR  HUNDRED  SIXTY-SEVENTH  AVE.  CO.,  INC.) 

By  {Edward  Bell,) 

PrcsidGnt. 
(ROBERT  RAVEN  COMPANY,  INC.) 

By  (James  Marx,) 

Vice-President. 
Attest : 

[seal.]     (HENRY  HALL.) 
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Lease  —  Place  of  Business 


THIS  AGREEMENT,  made  this  (first)  day  of  (May,  1916,) 
between  (The  James  Realty  Corporaiion,)  of  (the  Borough  of 
Manhattan,  City,  County  and  State  of  New  York,  a  corporation 
created  under  the  laws  of  the  State  of  New  York,)  hereinafter 
described  as  lessor,  and  (the  National  Bank  of  New  York,  a  cor- 
poration created  under  the  laws  of  the  United  States  of  America,) 
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S^  ^T'^'xi''  (i^eS~^ough  of  Manhattcm,  City,  County  and 
i^.^rlJj'"  ^'"■^'^  thereinafter  described  as  tenant. 
WITNESSETH,  that  the  said  lessor  does  hereby  lease  nnto 
the  said  tenant,  and  the  said  tenant  does  hereby  hire  and  take  from 
the  said  lessor  {all  that  part  of  the  ground  floor  of  the  premises 
known  as  80  Broadway,  in  the  Borough  of  Manhattan  and  City, 
County  and  State  of  New  York,)  bounded  and  described  as 
follows : 

(Description.) 

Reserving  and  excepting  from  the  operation  of  this  lease  all 
the  {elevator  shaft  avd  stairway)  and  also  all  that  part  of  the 
{basement)  of  said  premises  bounded  as  follows: 

(Description.) 

For  the  term  of  {five)  years  to  commence  on  the  {first)  day  of 
{September,  1916,)  and  to  end  on  the  {first)  day  of  {September, 
1921,)  to  be  used  and  occupied  as  a  {bank)  and  not  otherwise, 
upon  the  conditions  and  covenants  following: 
.  First.  That  the  tenant  shall  pay  the  rent  of  {nine  thousand 
($9,000)  dollars)  per  annum  therefor.  Such  rent  to  be  payable 
in  monthly  payments  of  {seven  hundred  and  fifty  ($750)  dollars) 
each  in  advance,  on  the  first  day  of  each  month  of  said  term. 

Second.  That  in  addition  to  the  rental  so  specified  the  tenant 
shall  pay  to  the  landlord  the  rent  or  charge,  which  may,  during 
the  demised  term,  be  assessed  or  imposed  for  the  water  used  or 
consumed  in  or  on  the  said  premises,  whether  determined  by  meter 
or  otherwise,  as  soon  as  and  when  the  same  may  be  so  assessed  or 
imposed,  and  will  also  pay  the  expenses  for  the  setting  of  a  water 
meter  in  the  said  premises  should  the  latter  be  required.  If  such 
rent  or  charge  or  expenses  are  not  so  paid  the  same  shall  be  added 
to  the  next  month's  rent  thereafter  to  become  due. 

Third.  That  the  tenant  shall  take  good  care  of  the  premises, 
keep  the  same  in  proper  sanitary  condition,  free  from  waste  and 
rubbish  and  shall  keep  the  premises  in  good  tenantable  condition 
and  make  all  repairs  necessary  for  that  purpose;  and  shall  not 
cut,  drill  into  nor  otherwise  disfigure,  nor  permit  the  disfigure- 
ment of  the  iron,  marble,  stone  or  brickwork  of  the  building ;  nor 
obstruct  nor  permit  obstruction  of  any  lights,  nor  skylights,  nor 
injure  nor  deface  the  premises,  nor  use  nor  suffer  to  be  used, 
under  the  penalty  of  forfeiture  and  damage,  the  whole  or  any 
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part  thereof  for  any  purpose  more  injurious  than  that  above 
expressed,  and  at  the  end  or  other  expiration  of  the  term  shall 
deliver  up  the  demised  premises  in  good  order  and  condition. 

Fourth.  That  the  tenant  shall  promptly  execute  and  comply 
with  all  rules,  orders,  ordinances  and  regulations  of  the  State  or 
City  Government,  and  of  any  and  all  of  its  Departments  and 
Bureaus  applicable  to  said  premises;  and  sh^U  also  promptly 
comply  with  and  execute  all  rules,  orders  and  regulations  of  the 
Board  of  Fire  Underwriters. 

Fifth.  That  the  tenant  shall  not  assign  this  agreement,  or 
underlet  or  underlease  the  premises,  or  any  part  thereof,  nor  make 
any  alterations  on  the  premises  without  the  landlord's  consent  in 
writing,  nor  occupy  or  permit  or  suffer  the  same  to  be  occupied 
for  any  business  or  purpose  deemed  disreputable  or  extra-hazard- 
ous on  account  of  fire,  under  the  penalty  of  forfeiture  and  damages. 

Sixth.  That  the  tenant  shall,  in  case  of  fire,  give  immediate 
notice  thereof  to  the  landlord,  who  shall  thereupon  cause  the 
damage  to  be  repaired  forthwith ;  but  if  the  premises  be  so  dam- 
aged that  the  landlord  shall  decide  to  rebuild,  the  term  shall  cease 
and  the  accrued  rent  be  paid  up  to  the  time  of  the  fire,  provided, 
however,  that  such  fire  be  not  caused  by  carelessness,  negligence 
or  improper  conduct  on  the  part  of  the  tenant  or  the  agents,  or 
employees  thereof. 

Seventh.  That  the  landlord  shall  have  the  right  to  enter  into 
and  upon  said  premises,  or  any  part  thereof,  at  all  reasonable 
hours,  for  the  purpose  of  examining  the  same,  or  making  such 
repairs  or  alterations  therein  as  may  be  necessary. 

Eighth.  That  the  landlord  shall  have  the  right  to  show  the 
premises  to  persons  wishing  to  hire  or  purchase  the  same;  and 
that  during  the  three  months  next  preceding  the  expiration  of 
the  term  hereby  granted,  the  landlord  shall  have  the  right  to  place 
notices  on  the  front  of  said  premises,  or  any  part  thereof,  offering 
the  premises  "  To  Let "  or  "  For  Sale,"  which  notices  are  to 
remain  thereon  without  hindrance  or  molestation. 

Ninth.  That  if  the  said  premises,  or  any  part  thereof,  shall 
become  vacant  during  the  said  term,  the  landlord  may  re-enter  the 
same,  either  by  force  or  otherwise,  without  being  liable  to  prosecu- 
tion therefor,  and  re-let  the  said  premises  as  the  Agent  of  the 
tenant  and  receive  the  rent  thereof,  applying  the  same,  first  to  the 
payment  of  such  expenses  as  the  landlord  may  be  put  to  in 
re-entering,  and  then  to  the  payment  of  the  rent,  due  by  these 
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presents;  the  balance  (if  any)  to  be  paid  over  to  the  tenant,  who 
shall  remain  liable  for  any  deficiency. 

Tenth.  That  the  tenant  shall  keep  the  area,  sidewalk  and  gutter 
in  front  of  the  demised  premises  free  from  snow,  ice  and  other 
obstructions,  and  sihall  not  encumber  nor  obstruct  the  same,  nor 
the  hallways,  or  any  other  portion  of  said  premises,  nor  allow  the 
same  to  be  obstructed  or  encumbered  in  any  manner. 

Eleventh.  That  the  tenant  shall  neither  place,  or  cause,  or 
allow  to  be  placed,  any  sign  or  signs  of  any  kind  whatsoever  at, 
in  or  about  the  entrance  to  or  exterior  of  said  premises,  except  in 
or  at  such  place  or  places  as  may  be  indicated  by  the  said  landlord 
and  consented  to  by  the  same  in  writing,  the  landlord  reserving 
the  right  to  remove  and  replace  such  signs  whenever  necessary  in 
order  to  paint  the  said  building  or  make  any  other  repairs,  altera- 
tions or  improvements  in  or  upon  the  same  or  any  part  thereof; 
such  removal  and  replacing  to  be  done  at  the  landlord's  expense. 

Twelfth.  That  the  landlord  shall  not  be  liable  for  any  damage 
or  injury  by  water,  which  may  be  sustained  by  the  tenant  or  any 
other  person;  or  for  any  other  damage  or  injury  resulting  from 
the  carelessness,  negligence,  or  improper  conduct  on  the  part  of 
any  other  tenant  or  of  any  other  person  in  said  premises,  or  by 
reason  of  the  breakage,  leakage  or  obstruction  of  the  water  or  soil 
pipes  or  other  leakage  in  or  about  the  said  premises. 

Thirteenth.  That  if  default  be  made  on  the  part  of  the  tenant 
in  any  of  the  covenants  herein  contained,  that  then  the  term  hereby 
granted  shall,  at  the  option  of  the  landlord,  forthwith  cease  and 
determine,  and  it  shall  be  lawful  for  the  landlord,  by  summary 
proceedings  or  otherwise,  to  re-enter  the  said  premises,  take  pos- 
session of  the  same  and  remove  all  persons  therefrom.  And  in 
Ease  of  such  removal,  dispossession  and  re-entry  the  said  lessor 
shall  with  due  diligence  let  the  premises  for  the  remainder  of  the 
term,  either  in  his  own  name  or  as  the  agent  of  the  tenant,  who 
shall  pay  any  deficiency  which  the  lessor  shall  suffer  between  the 
rents  hereby  reserved  and  those  received  by  the  lessor  during  the 
residue  of  the  time  remaining  from  the  re-entry,  and  the  said 
tenant  shall  be  liable  for  the  performance  of  the  covenants  and 
conditions  of  the  said  lease  during  the  residue  of  the  term  remain- 
ing after  the  re-entry. 

Fourteenth.  That  no  waiver  at  any  time  of  forfeiture  for  the 
breach  of  any  covenant,  shall  impair  the  right  of  the  landlord  to 
insist  upon  such  forfeiture  for  any  subsequent  breach,  nor  shall 
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the  acceptance  of  rent  at  any  time  constitute  a  waiver  of  for- 
feiture for  the  breach  of  any  covenant  or  condition,  or  of  the 
damages  sustained  by  the  landlord. 

Fifteenth.  That  if  the  whole  or  any  part  of  the  premises  hereby 
demised,  shall  be  taken  by  any  competent  authority  for  any  public 
use  or  purpose,  then  the  term  hereby  granted  shall  at  the  option  of 
the  landlord  cease  from  the  time  when  possession  of  the  part  so 
taken  shall  be  required  iot  such  public  purpose,  and  without 
apportionment  of  award,  the  current  rent,  however,  in  such  case 
to  be  apportioned. 

Sixteenth.  That  any  demand  to  be  made  or  notice  to  be  given 
hereunder  may  be  made  on  or  given  to  the  tenant  either  personally, 
or,  as  now  directed  by  law,  or  at  the  landlord's  option  by  sending 
a  copy  of  such  demand  or  notice  by  mail,  addressed  to  the  tenant 
at  the  demised  premises. 

Seventeenth.  That  the  tenant  hereby  expressly  waives  any 
right  of  redemption  under  the  provisions  of  Section  2256  of  the 
Code  of  'Civil  Procedure  of  the  State  of  New  York  in  the  event 
of  the  termination  of  this  lease  prior  to  the  expiration  of  the 
demised  term  by  reason  of  any  default  on  the  part  of  the  tenant 
in  the  payment  of  the  rent  reserved  hereby. 

Eighteenth.  That  this  lease  shall  be  subject  and  subordinate  to 
the  lien  of  any  mortgage  or  mortgages  of  record  now,  or  which 
may  hereafter  be  placed  against  said  premises  and  the  recording 
of  said  mortgage  or  mortgages  shall  be  prior  in  lien  to  this  lease, 
irrespective  of  the  date  of  recording;  and  the  tenant  agrees  to 
execute  any  instrument  without  cost,  which  may  be  deemed  neces- 
sary to  further  effect  the  subordination  of  this  lease  to  any  such 
mortgage  or  mortgages. 

JSTineteenth.  That  if  the  tenant  shall  default  in.  the  perform- 
ance of  any  of  the  covenants  in  this  lease  contained,  or  in  the 
event  that  the  tenant  shall  become  insolvent  or  bankrupt,  or  shall 
make  an  assignment  for  the  benefit  of  creditors,  the  landlord  may 
give  ten  days'  notice  to  the  tenant  of  the  election  to  terminate 
said  lease  and  at  the  expiration  of  such  ten  days,  the  term  of  this 
lease  shall  terminate  as  if  it  were  the  expiration  of  the  original 
term. 

Twentieth.  That  in  the  event  of  the  institution  of  summary 
proceedings  and  the  issuance  of  the  warrant  thereunder  the  lia- 
bility of  the  tenant  for  the  payment  of  rent  reserved  herein  shall 
nevertheless  continue  for  the  full  term  of  this  lease. 
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Twenty-first.  That  in  the  event  that  the  tenant  shall  fail  or 
neglect  to  make  any  repairs,  required  by  the  terms  of  this  lease, 
then  the  landlord  may  make  all  such  repairs  and  add  the  cost 
thereof  to  the  next  month's  rent  thereafter  to  become  due. 

Twenty-second.  That  in  the  event  of  a  sale  of  the  leased  prem- 
ises the  landlord  shall  have  the  right  to  transfer  any  security 
deposited  hereunder  to  the  vendee  for  the  benefit  of  the  tenant 
and  the  landlord  shall  be  considered  released  from  all  liability 
for  the  return  of  such  security. 

Twenty-third.  That  the  landlord  shall  not  be  liable  to  any  one 
in  any  way  for  any  personal  damage  or  injury  while  in  the  leased 
premises  or  the  appurtenances  connected  therewith  and  the  tenant 
shall  idemnify  and  save  harmless  the  landlord  from  any  liability 
thereunder. 

Twenty-fourth.  That  the  tenant  has  this  day  deposited  with 
the  landlord  the  sum  of  (five  thousand  ($5,000)  dollars)  as 
security  for  the  faithful  performance  of  the  covenants  herein  con- 
tained. In  the  event  or  the  failure  of  the  tenant  to  perform  any 
of  said  covenants  then  the  sums  so  deposited  shall  belong  to  the 
landlord  as  liquidated  damages,  the  exact  amount  of  damage  in 
such  an  event  not  being  ascertainable.  If  all  of  the  covenants  shall 
have  been  complied  with  by  the  tenant  then  said  security  shall  be 
returned  at  the  expiration  of  this  lease. 

IIST  WITIn'ESS  whereof,  the  parties  hereto  have  caused 
this  instrument  to  be  executed  by  their  duly  authorized  officers 
and  their  corporate  seals  to  be  hereto  affixed  the  day  and  year  first 

above  written. 

(TEE  JAMES  REALTY  CORPORATION,) 

By  (Arthur  Davison,  Treas.) 

The  James         \ 
Realty  Corporation  V 

^'^^'        (THE  NATIONAL  BANK  OF  THE  CITY  OF 
NEW  YORK,) 

By  (C.  Van  Orden,  President.) 

(seal.) 

Attest:   (William  Hart,) 

( Cashier. ) 
Signed,  sealed  and  delivered  in  the  presence  of 
(EMMET  O'NEILL.) 

(Acknowledgment) 
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FORM  No.  607 
Lease  of  Place  of  Business 

THIS  AGREEMENT,  made  tlie  (30th)  day  o£  (March,)  in 
the  year  one  thousand  nine  hundred  and  (sixteen,)  by  and  between 
(WUliam  Thom,pson  Company,)  a  corporation  created  by  and 
existing  under  the  laws  of  the  State  of  (New  York,)  party  of  the 
first  part,  hereinafter  called  the  lessor,  and  (John  Johnson  Sons, 
Inc.,)  of  the  (Borough  of  Manhattan,  City,  County  and  State  of 
New  York,)  party  of  the  second  part,  hereinafter  called  the  lessee. 

WITISTESSETH,  that  the  lessor  does  hereby  lease  unto  the 
lessee,  and  the  lessee  does  hereby  hire  from  the  lessor,  the  follow- 
ing described  premises:  [Description.]  Said  premises  being 
known  as  (number  514  West  Tenth  Street,)  for  the  term  of  (seven 
years)  to  commence  on  the  (first)  day  of  (May,)  one  thousand 
nine  hundred  and  (sixteen,)  and  to  end  on  the  (first)  day  of 
(May,)  one  thousand  nine  hundred  and  (twenty-three;)  at  the 
yearly  rent  or  sum,  (for  the  first  two  years  and  eight  months  of 
said  term,  of  forty  thousand  dollars,  ($40,000)  and  for  the 
remainder)  of  said  term,  (commencing  on  the  first  day  of  May, 
one  thousand  nine  hundred  and  nineteen,  the  yearly  rental  or  sum 
of  fifty  thousand  dollars,  ($50,000))  to  be  paid  in  (equal 
monthly)  payments  in  advance  on  the  (first)  day  of  (each  and 
every)  month  during  said  term. 

The  above  letting  is  upon  the  following  conditions,  all  and 
every  one  of  which  the  lessee  COVENANTS  and  AQiREES  with 
the  lessor  to  keep  and  perform : 

1.  The  lessee  shall  pay  the  specified  rent  at  the  times  and 
in  the  manner  provided. 

2.  The  lessee,  on  or  before  the  (first  day  of  May,  one  thousand 
nine  hundred  and  sixteen,)  shall  deposit  with  the  party  of  the 
first  part  the  sum  of  (seven  thousand  dollars)  ($7,000,)  or  at  his 
option,  in  lieu  thereof,  securities  of  a  character  acceptable  to  the 
lessor  of  the  market  value  of  (seven  thousand  dollars)  ($7,000;) 
said  sum  or  said  securities  to  be  held  and  retained  by  the  lessor 
as  and  for  security  for  the  payment  of  the  rent  agreed  to  be  paid 
hereunder  and  for  the  reimbursement  of  the  lessor  for  any  expense 
or  damage  incurred  or  suffered  because  of  the  failure  of  the  lessee 
to  keep  and  perform  each  and  every  of  the  covenants,  conditions 
and  agreements  herein  agreed  by  him  to  be  kept  and  performed 
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during  the  entire  term  hereby  leased;  and  the  lessor,  upon  the 
determination  of  this  lease,  and  when  the  lessee  shall  have  in  all 
respects  complied  with  the  covenants,  conditions  and  agreements 
herein  contained,  if  cash  shall  have  been  deposited,  will  repay  to 
the  lessee  the  said  sum  of   (seven  thousand  dollars)    ($7,000,) 
together  with  interest  thereon,  at  the  rate  of  {four)  (4)  per  cent, 
per  annum,  or,  if  securities  shall  have  been  deposited,  deliver  up 
the  said  securities  so  deposited,  with  the  accretions ;  if,  in  accord- 
ance herewith,  securities  are  deposited  in  lieu  of  cash,  then  it  is 
also  agreed  that,  if  the  market  value  of  the  aggregate  of  such 
securities  shall  at  any  time  be  less  than  {seven  thousand  dollars) 
($7,000,)  then  and  in  that  event  the  lessee  will  immediately,  upon 
written  demand,  deposit  additional  securities  acceptable  to  the 
lessor,  or  cash,  so  that  the  principal  fund  of  such  security  shall  be 
restored  to  its  original  amount;  and  upon  failure  so  to  do,  the 
lessor  may,  at  its  option,  sell  such  securities  at  public  or  private 
sale,  and  the  proceeds  thereof  shall  be  and  remain  as  the  security 
provided  herein ;  and  if  the  proceeds  of  the  sale  of  such  securities 
amount  to  less  than  {seven  thousand  dollars)   ($7,000,)  or  if  the 
security  deposited  in  accordance  herevsdth  shall  be  decreased  by 
the  application  of  the  same,  or  any  portion  thereof,  for  the  pay- 
ment of  any  rent  in  arrear  or  to  the  payment  of  any  loss  sustained 
through  the  breach  of  any  of  the  covenants  and  conditions  herein 
contained,  then  and  in  either  of  said  events,  the  lessee  will,  within 
■{jive  days)  after  written  demand,  deposit  with  the  lessor  a  sum 
sufficient  to  restore  the  principal  fund  of  said  security  to  its  orig- 
inal amount;  if  the  lessee  shall  deposit  securities  as  herein  pro- 
vided, {it)  may  at  any  time  substitute  in  lieu  thereof  the  sum  of 
{seven  thousand  dolUi/rs)   ($7,000)  plus  interest  on  said  amount 
at  and  after  the  rate  of  {fowr)  per  centum  per  annum  from  the 
{first)  day  of  {September,)  one  thousand  nine  hundred  and  {six- 
teen,) to  the  date  of  such  substitution,  and  in  that  event  the  lessor 
shall  deliver  to  the  lessee  the  securities  so  deposited,  if  same  have 
iot  been  sold  as  herein  provided,  with  the  accretions,  aud  there- 
after the  sum  so  deposited  shall  constitute  the  security  herein 

provided.  , 

3  The  lessee  shall  punctually  pay  and  discharge,  when  due, 
all  rents,  or  rates  or  meter  charges  for  city  or  other  water  which 
during  the  term  hereby  granted  may  be  assigned  or  imposed  upon 
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or  grow  due  and  payable  out  of  or  for  tlie  premises  known  as 
number  (514  West  Tenth)  Street. 

4.  The  lessee  shall  take  good  care  of  the  premises  hereby  leased 
and,  at  (its)  own  cost  and  expense,  make  all  repairs  of  whatever 
nature  and  description,  both  inside  and  outside,  which  are  or  may 
become  necessary  or  proper  to  make  and  keep  the  said  premises 
in  perfect  condition,  except  such  as  may  be  necessitated  by  fire; 
and  the  lessor,  its  agents  and  employees,  may  at  all  times  enter 
to  view  said  premises  and  to  make  any  repairs  which  it  or  they 
may  find  necessary  to  make,  to  protect  its  interest  in  said  estate 
and  the  cost  of  making  such  repairs  shall  be  paid  by  the  lessee 
upon  demand. 

5.  The  lessee  shall  not  assign  this  lease,  nor  let,  underlet,  nor 
sublet,  the  premises  .or  any  part  thereof,  without  the  written  con- 
sent of  the  lessor ;  nor  occupy  nor  use  nor  permit  the  same  to  be 
occupied  or  used  for  any  business  or  purpose  deemed  extra 
hazardous  on  account  of  fire,  under  the  penalty  of  forfeiture  and 
damages. 

6.  The  lessee  shall,  at  (its)  own  cost  and  expense,  promptly 
observe  and  keep  all  laws,  rules,  orders,  ordinances  and  regulations 
of  the  Federal,  State  and  City  Governments  and  any  and  all  their 
departments  and  bureaus,  and  those  of  any  other  competent 
authority,  applicable  to  said  premises,  as  also  all  repairs  and 
alterations  which  may  be  made  thereon,  as  herein  provided;  and 
also,  at  (its)  own  cost  and  expense,  shall  promptly  comply  with 
all  laws,  rules,  orders,  regulations  and  requirements  of  the  Board 
of  Fire  Underwriters  or  of  any  similarly  constituted  body.  Upon 
failure  so  to  comply  with  any  of  the  foregoing  requirements,  the 
lessor  may  comply  with  the  same  for  account  of  the  lessee,  and  the 
cost  of  such  compliance  shall  be  paid  to  the  lessor  upon  demand. 

7.  The  lessee  shall  allow  the  lessor  or  (its)  agents  to  show  said 
premises  to  persons  for  purpose  of  sale  and  hire ;  and  on  and  after 
the  first  day  of  (Av^vM)  next  preceding  the  expiration  of  the  term 
hereby  granted,  to  place  in  a  conspicuous  part  of  the  exterior  of 
the  premises  the  usual  notices  offering  the  premises  "  To  Let"  or 
"  For  Sale,"  and  will  permit  the  same  to  remain  thereon  without 
hindrance  or  molestation. 

8.  The  management  and  control  of  said  premises,  except  as 
herein  restricted,  shall  be  exclusively  in  the  hands  of  the  lessee 
during  said  term  and  he  shall  keep  the  sidewalks  abutting  on  the 


Lease  1211 

Place  of  Business 


said  premises  free  from  all  snow  and  ice  and  other  obstructions, 
and  sliall  neither  encumber  nor  obstruct  the  sidewalk,  gutters,  hall- 
ways or  stairways,  nor  allow  the  same  to  be  obstructed  or  encum- 
bered in  any  manner. 

9.  The  lessor  shall  not  in  any  event  be  liable  for  any  injury 
or  damage  to  any  property  or  to  any  person  happening  on  or 
about  said  premises,  no  matter  how  occurring,  unless  due  to  (its) 
own  negligence. 

10.  The  lessee  shall  and  will  save  and  keep  the  lessor  harmless 
and  indemnified  from  all  penalties,  claims  or  demands  that  may 
be  made  against  it  by  reason  of  any  defect  in  the  premises  leased 
or  the  appurtenances  thereto;  or  of  any  neglect  or  default  in  the 
keeping  or  maintaining  of  the  same  as  herein  provided ;  or  of  any 
f aihire  by  the  lessee  to  keep,  perform  and  observe  each  and  every 
of  the  covenants,  conditions  and  agTeements  herein  contained  on 
(its)  part  to  be  kept,  performed  and  observed. 

11.  If  the  lessee  shall  fail,  neglect,  or  refuse  to  pay  any  charge 
imposed  or  expense  incurred  or  other  sum  required  by  (it)  to  be 
expended,  paid  or  deposited,  as  the  case  may  be,  under  the  terms 
of  this  lease,  then  the  amount  of  such  charge  or  expense  or  sum 
required  to  be  expended,  paid  or  deposited,  as  the  case  may  be, 
shall  be  added  to  and  form  part  of  the  rent  to  become  due  under 
the  terms  of  this  lease  on  the  first  day  of  the  month  next  ensuing 
the  time  when  such  sum  shall  have  been  assessed  or  imposed  or 
required  to  be  paid  or  deposited  or  demanded ;  and  the  non-pay- 
ment thereof  shall  have  the  same  effect,  and  such  proceedings  may 
be  taken  by  the  lessor  in  reference  thereto,  as  is  herein  provided 
in  case  of  default  in  payment  of  the  rent  reserved  by  this  lease. 

12.  If,  during  the  term  of  this  lease,  the  demised  premises  are 
destroyed  by  fire  or  the  elements,  or  partially  destroyed  so  as  to 
render  said  premises  wholly  unfit  for  occupancy,  or  if  they  shall 
be  so  badly  injured  that  they  cannot  be  repaired  with  reasonable 
diligence,  within  (four)  months  from  the  happening  of  such  in- 
jury, then  this  lease  shall  cease  and  become  null  and  void  from 
the  date  of  such  damage  or  destruction,  and  the  lessee  shall  imme- 
diately surrender  the  premises  and  all  interest  therein  to  the 
lessor,  and  shall  pay  rent  only  to  the  time  of  such  surrender;  and 
in  case  of  destruction  or  partial  destruction  as  above  mentioned, 
the  lessor  may  resume  possession  of  the  premises  discharged  of 
this  lease,   and  may  remove  all  parties  therefrom;   and  if  the 
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premises  shall  be  repairable  within  (four)  months  as  aforesaid, 
then  the  lessor  shall  repair  the  same  with  all  reasonable  speed,  and 
the  rent  shall  cease  until  such  repairs  shall  be  completed;  pro- 
vided, however,  that  in  case  any  portion  of  the  premises  shall, 
during  the  period  of  such  repairs,  be  fit  for  occupancy  by  the  lessee 
for  the  purpose  for  which  these  premises  are  demised,  then  the 
rent  shall  be  equitably  apportioned  and  paid  for  the  part  so  fit 
for  occupancy. 

13.  The  lessee,  at  the  determination  of  the  term  hereby  granted 
either  by  lapse  of  time,  forfeiture,  or  as  herein  provided,  or  other- 
wise, will  quit  and  surrender  the  premises  leased  to  the  lessor,  in 
perfect  condition,  reasonable  use  and  wear  thereof  being  allowed 
for;  and  all  improvements  and  additions,  alterations  and  repairs 
to  or  upon  said  premises,  shall  remain  and  be  surrendered  with 
the  premises  leased  at  the  determination  of  this  lease  without 
disturbance,  molestation  or  injury. 

14.  In  case  the  lessee  shall  default  in  the  payment  of  the  rent 
or  any  part  thereof,  or  of  any  other  sum  of  money  to  be  by  him 
paid,  under  the  terms  of  this  lease,  or  in  the  performance  and 
observance  of  any  of  the  covenants  and  conditions  herein  contained 
or  if  the  said  premises  or  any  part  thereof  shall  become  vacant  or 
are  abandoned  during  the  said  term,  the  lessor  shall  and  may  have 
possession  of  the  same  by  summary  proceedings  or  by  any  other 
lawful  method ;  and  shall  and  may  re-enter  the  same  and  use  such 
force  for  that  purpose  as  (it)  shall  think  fit  without  being  liable 
for  any  prosecution  therefor;  and  thereupon  the  lessor,  in  (Us) 
own  name,  may  re-let  the  said  premises  as  the  agent  of  the  party 
of  the  second  part,  applying  the  avails  thereof  first  to  the  payment 
of  the  expense  incurred  or  paid  in  recovering  possession,  and  then 
to  the  payment  of  the  rent,  and  any  other  sum.  of  money  unpaid 
and  required  by  this  lease  to  be  paid  by  the  lessee. 

If  the  lessor  shall  recover  or  take  possession  of  the  said  premises 
as  aforesaid  and  shall  be  unable  to  re-let  the  same  or  obtain  suffi- 
cient rent  therefor  to  make  up  the  amount  of  rent  hereby  reserved 
and  also  any  sum  of  money  required  by  the  terms  hereof  to  be 
paid  by  the  lessee,  the  lessee  shall  and  will  pay  to  the  lessor  any 
and  all  loss  or  difference  of  rent  for  the  residue  of  said  term  and 
any  and  all  loss  or  deficiency  of  any  other  sum  of  money  required 
by  the  terms  hereof  to  be  paid  by  (it) ;  and  the  security  provided 
herein  shall  be  held  for  all  the  purposes  herein  mentioned;  and 
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the  lessee  expressly  waives  all  right  to  quit  possession  or  terminate 
this  lease  under  the  statute  (section  227,  Keal  Property  Law), 
and  also,  for  (itself)  and  all  persons  claiming  under  (it),  expressly 
waives  all  right  to  redeem  the  premises  (under  sections  2256  and 
2257,  Code  of  Civil  Procedure,  or  otherwise)  after  a  warrant  to 
dispossess  shall  have  been  issued  or  after  a  judgment  in  an  action 
of  ejectment  shall  have  been  made  and  rendered. 

15.  The  lessee,  at  (its)  own  cost  and  expense,  may  make  altera- 
tions in  and  upon  the  premises  leased ;  before  any  alteration  shall 
be  made,  the  plans  therefor  shall  be  submitted  to  an  architect 
designated  by  the  lessor  who  shall  determine  if  the  proposed  altera- 
tions are  permanent  improvements  to  the  premises  and  shall  fix 
the  amount  which,  in  (its)  judgment,  will  be  required  to  restore 
said  premises  if  such  alterations  are  made;  and  the  lessee,  upon 
depositing  with  the  lessor  security  for  the  faithful  performance 
of  the  covenant  to  restore  said  premises  to  their  original  condition, 
in  the  amount  ifixed  by  said  architect  and  in  form  acceptable  to 
the  lessor,  and  the  payment  of  the  architecfs  charges,  may  make 
such  alterations,  and  the  lessee  shall  pay  any  additional  insurance 
premium  required  to  be  paid  by  the  lessor  because  of  such  altera- 
tions and,  upon  the  determination  of  this  lease  or  the  expiration 
of  the  term  hereby  demised,  (it)  will,  at  his  own  expense,  restore 
the  premises  leased  to  the  condition  same  were  in  before  alteration. 

16.  The  lessor  will  keep  the  said  premises  warmed  by  a  heating 
apparatus  from  the  (tenth)  day  of  (October,)  in  the  year,  to  the 
(tenth)  day  of  (May,)  following,  excepting  on  Sundays  and  holi- 
days, provided,  however,  that  in  the  event  that  it  shall  be  necessary 
or  convenient  to  stop  the  heating  apparatus  or  any  thing  apper- 
taining thereto  for  repairs  or  alterations  or  because  of  accident, 
the  lessor  may  stop  the  operation  of  such  heating  apparatus  for 
such  reasonable  time  as  shall  be  necessary  for  the  purpose  above 
stated ;  and  the  lessee  covenants  and  agrees  to  permit  free  access  to 
that  part  of  the  building  wherein  is  contained  the  heating  appa- 
ratus and  other  machinery,  and  that  ashes  may  be  removed  from 
the  boiler  room  of  said  building  through  the  basement  thereof  to 
the  street  and  by  way  of  the  freight  elevator  therein. 

17.  The  lessee  hereby  silbordinates  this  lease  to  any  mortgages 
which  the  lessor  may  from  time  to  time  place  upon  the  premises, 
provided  that  the  amount  of  such  mortgages  shall  not  exceed  in 
the  aggregate  seventy^ve  per  cent,  of  the  actual  value  of  the 
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premises  at.  the  time  when  said  mi>rtgages  are  placed  thereon  and 
provided  that  if  the  same  be  in  substitution  of  the  present  mort- 
gages on  the  premises  and  such  present  mortgages  exceed  said  per- 
centage they  do  not  exceed  the  amount  of  the  present  incum- 
brances, and  such  mortgages  whenever  recorded  shall  be  superior 
and  prior  in  lien  to  this  lease  and  the  lessee  agrees  that  he  will 
execute  any  instrument  which  may  be  deemed  necessary  or  desir- 
able to  properly  effect  the  subordination  of  this  lease  to  any  such 
mortgages  and  upon  the  refusal  of  the  lessee  after  reasonable  notice 
to  execute  any  such  instruments  the  lessor  may  cancel  this  lease 
and  the  term  hereby  granted  shall  thereupon  cease. 

18.  If  the  whole  or  any  part  of  the  premises  hereby  demised, 
shall  be  taken  by  any  competent  authority  for  any  public  use  or 
purpose,  then  the  term  hereby  granted  shall  at  the  option  of  the 
lessor  cease  from  the  time  when  possession  of  the  part  so  taken  shall 
be  required  for  such  public  purpose,  and  without  apportionment 
of  award,  the  current  rent,  however,  in  such  case  to  be  apportioned. 

19.  If  the  lessee  shall  default  in  the  performance  of  any  of  the 
covenants  in  this  lease  contained,  or  in  the  event  that  the  lessee 
shall  become  insolvent  or  bankrupt,  or  shall  make  an  assignment 
for  the  benefit  of  creditora,  the  lessor  may  give  (ten)  days'  notice 
to  the  lessee  of  (its)  election  to  terminate  said  lease  and  at  the 
expiration  of  such  (ten)  days,  the  term  of  this  lease  shall  terminate 
as  if  it  were  the  expiration  of  the  original  term. 

20.  The  failure  of  the  lessor  to  insist  upon  strict  performance 
of  any  of  the  covenants  or  conditions  of  this  lease,  or  to  exercise 
any  option  herein  conferred  in  any  one  or  more  instances,  shall  not 
be  construed  as  a  waiver  or  relinquishment  for  the  future  of  any 
covenants,  conditions  or  options,  but  the  same  shall  be  and  remain 
in  full  force  and  effect. 

21.  And  the  lessor,  for  (itself,  its  successors)  and  assigns,  does 
covenant  that  the  lessee,  and  (its  successors,)  upon  paying  the 
said  yearly  rent,  and  performing  and  observing  the  covenants,  con- 
ditions and  agreements  on  his  part  to  be  performed  and  observed, 
shall  and  may  peaceably  have,  hold  and  enjoy  the  said  premises 
for  the  term  aforesaid. 

22.  And  it  is  further  understood  and  agreed  that  this  agree- 
ment and  lease  and  the  covenants  and  agreements  and  conditions 
contained  herein  shall  apply  and  inure  to  and  are  binding  on  the 
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{successors)  and  assigns,  and  the  legal  representatives  of  the  parties 
hereto,  respectively. 

IN  WITNESS  WliEEEOF  the  parties  hereto  have  caused 
these  presents  to  be  executed  by  their  duly  authorized  officers,  in 
duplicate  of  even  date  and  tenor,  and  their  corporate  seals  to  be 
affixed  hereto,  the  day  and  year  first  above  written. 

[COEPOEATE  SEAL.] 

{WILLIAM  THOMPSON  COMPANY.) 

By  (William  ThoTnpson,  President.) 
'(JOHN  JOHNSON  SONS,  INC.,) 

By  (Ralph  Johnson,  Treasurer. ) 
[seal] 
Attest:     (James  Piatt,  Secretary.) 

( Acknovpledgment) 


IN  CONSIDEKATION  of  the  letting  of  the  premises  within 
mentioned  by  the  lessor  within  described,  and  of  the  sum  of  one 
dollar  to  me  in  hand  paid  by  the  said  lessor,  the  receipt  of  which 
is  hereby  acknowledged  I  do  hereby  become  surety  for  the  punctual 
payment  of  all  the  rent  and  the  performance  of  all  the  covenants 
in  the  within  written  agreement  mentioned  to  be  paid  and  per- 
formed by  the  lessee,*  as  herein  specified ;  and  if  any  default  shall 
at  any  time  be  made  herein  I  do  hereby  promise  and  agree  to  pay 
unto  the  lessor  in  said  agreement  named  the  said  rent,  or  any 
arrears  thereof  that  may  be  due,  and  to  fully  satisfy  the  conditions 
of  said  agreement  and  to  pay  all  damages  that  may  accrue  by 
reason  of  the  non-fulfillment  thereof,  without  requiring  notice  of 
default  or  proof  of  demand  being  made. 

Given  under  my  hand  and  seal  the  (IMh)  day  of  (March, 
1916.) 

(JOHN  D.  CORNROCK.)      (seal.) 
In  presence  of 
(THOMAS  ATKINS.) 

(Acknowledgment) 


*  See  Mwrphy  v.  Ottmam,,  127  App.  Div.  563. 
39 
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FORM  No.  608 
Lease  of  Office 

THIS  INDENTUKE.,  made  the  (15^^)  day  of  (October,) 
nineteen  hundred  and  {sixteen,)  between  {MODERN  OFFICE 
BUILDING  CORPORATION,)  incorporated  under  the  laws  of 
the  State  of  New  York,  hereinafter  called  "  Landlord,"  and 
{JAMES  BACON,  of  tie  Borough  of  Manhattan,  City  of  New 
York,)  hereinafter  called  "  Tenant." 

WITISTESSETH,  that  the  Landlord  hereby  leases  to  the  Tenant, 
and  the  Tenant  hereby  hires  from  it  as  Landlord,  the  rooms  num- 
bered (602,  603  and  604)  as  indicated  in  red  on  the  diagram 
hereto  attached,  in  the  {sixth)  floor  of  its  building,  (99  Broadway, 
in  the  Borough  of  Manhattan,  City  of  New  York,)  for  the  term  of 
{three)  years  (or  until  the  said  term  shall  sooner  cease  under  the 
provisions  hereof,)  to  commence  on  the  {1st)  day  of  -{November, 
1916,)  and  to  end  at  noon  on  the  {^Ist)  day  of  {October,  1919,) 
at  the  annual  rent  of  {three  thousand  six  hundred  ($3,600))  dol- 
lars, lawful  money  of  the  United  States,  which  the  Tenant  cove- 
nants to  pay  to  the  Landlord  at  its  principal  oiBce  in  the  City  of 
ISTew  York,  in  equal  monthly  instalments  in  advance  on  the  first 
day  of  each  month  during  the  said  term,  the  receipt  of  ($800,) 
being  the  rent  for  the  first  month  of  said  term,  being  hereby 
acknowledged. 

This  lease  is  subject  to  all  present  or  future  mortgages  or  deeds 
of  trust  affecting  the  demised  premises. 

This  letting  is  upon  the  following  express  conditions,  each  of 
which  the  Tenant  covenants  will  be  observed  and  performed 
throughout  the  said  term,  and  any  violation  of  any  thereof,  if  fol- 
lowed by  written  notice  so  declaring,  given  by  the  Landlord  or  its 
duly  authorized  agent  and  served  upon  the  Tenant  or  left  upon 
the  demised  premises,  shall  terminate  the  estate  hereby  granted, 
that  is  to  say : 

(a)  The  premises  hereby  leased  shall  be  used  and  occupied  by 
the  Tenant  as  its  office  for  the  transaction  of  its  business  {as  a 
mercantile  agency)  and  for  no  other  purpose. 

(b)  Without  the  prior  written  consent  of  the  Landlord  the  term 
hereby  demised  shall  not  be  assigned,  nor  shall  any  right  or  interest 
thereto  or  therein  be  conferred  on  or  vested  in  anyone  other  than 
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the  Tenant,  whetlier  by  operation  of  law  or  otherwise,  nor  shall  the 
Tenant  let,  underlet,  or  permit  the  leased  premises  or  any  part 
thereof  to  be  used  by  others  for  hire. 

(c)  The  Tenant  shall  not  make  any  alterations  in,  additions  or 
improvements  to  the  leased  premises  without  the  prior  written 
consent  of  the  Landlord. 

(d)  The  Tenant  and  the  clerks,  servants,  agents  and  visitors  of 
the  Tenant  shall  faithfully  comply  with  and  observe  the  rules  and 
regulations  hereinafter  set  forth  or  hereafter  to  be  made  in  accord- 
ance with  the  provisions  of  this  lease. 

(e)  The  Tenant  shall  pay  the  rent  in  advance  on  the  first  day 
of  each  month  during  the  said  term. 

The  parties  covenant  as  follows: 

Deseetion 
First.  In  case  the  leased  premises  shall  be  deserted  or  vacated, 
the  Landlord-  shall  have  the  right  and  authority  to  enter  the  same 
as  the  agent  of  the  Tenant,  either  by  force  or  otherwise,  without 
being  liable  to  any  prosecution  or  claim  therefor,  and  to  relet  the 
same  as  the  agent  of  the  Tenant,  and  receive  the  rent  therefor,  and 
to  apply  the  same  to  the  payment  of  the  rent  due  hereunder,  hold- 
ing the  Tenant  liable  for  any  deficiency. 

Tenant's  Caee 
Second.  The  Tenant  shall  take  good  care  of  the  leased  premises 
and  the  fixtures  therein,  and,,  at  the  expiration  or  other  termination 
of  the  term,  shall  surrender  the  said  premises  and  fixtures  in  as 
good  condition  as  reasonable  use  will  permit.  All  injury  to  the 
building  or  fixtures  caused  by  moving  the  property  of  the  Tenant 
in  or  out  of  the  said  building,  and  all  breakage  or  other  injury 
done  by  the  Tenant  or  the  agents,  clerks,  servants  or  visitors  of 
the  Tenant,  as  well  as  any  damage  caused  by  the  overflow  or  escape 
of  water,  steam,  gm,  electricity  or  other  substance,  due  to  the 
negligence  of  tte  Tenant,  or  the  agents,  clerks,  servants  or  visitors 
of  the  Tenant,  shall  be  repaired  by  the  Landlord  at  the  expense  of 
the  Tenant.  The  cost  thereof  shall  be  determined  on  statements 
rendered  by  the  Landlord  to  the  Tenant,  and  the  sum  so  determined 
shall  be  payable  to  the  Landlord  upon  delivery  of  such  statement, 
and  if  not  paid  within  ten  days  thereafter,  the  said  sum  shall 
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become  so  much  additional  rent  for  the  succeeding  month,  payable 
with  the  instalment  of  rent  next  becoming  due,  and  collectible  as 
such. 

Alterations 

Third.  All  alterations,  additions  or  improvements  upon  the 
leased  premises  or  the  building  made  by  either  party  (except 
movable  furniture  and  fixtures  put  in  at  the  expense  of  the  Tenant 
and  removable  without  defacing  or  injuring  the  building  or  leased 
premises)  shall  become  the  property  of  the  Landlord,  and  shall 
remain  upon  and  be  surrendered  with  the  premises  as  a  part 
thereof  at  the  end  of  the  term  without  disturbance,  molestation  or 
injury. 

FlEE 

Fourth.  In  case  of  injury  to  the  demised  premises  or  appurte- 
nances by  fire  or  other  cause,  the  Tenant  shall  give  immediate 
notice  thereof  to  the  Landlord.  If  the  demised  premises  shall  be 
damaged  by  fire  or  other  cause  without  the  fault  or  neglect  of  the 
Tenant,  or  the  agents,  clerks,  servants  or  visitors  of  the  Tenant, 
the  injury  shall  be  repaired  as  speedily  as  possible  after  such  notice 
at  the  expense  of  the  Landlord;  but  if,  without  such  fault  or 
neglect,  the  demised  premises  shall  be  rendered  untenantable  by 
the  elements  or  any  other  cause,  the  rent  shall  cease  until  the  same 
shall  be  repaired  as  aforesaid.  If,  without  such  fault  or  neglect, 
the  building  shall  be  destroyed  by  the  elements  or  any  other  cause, 
or  so  nearly  destroyed  as  to  require  rebuilding,  the  rent  shall  be 
paid  up  to  the  time  of  such  destruction,  and  from  thenceforth  this 
lease  shall  cease  and  come  to  an  end.  No  compensation  or  claim 
will  be  allowed  by  the  Landlord  by  reason  of  inconvenience,  annoy- 
ance or  injury  to  business  arising  from  the  necessity  of  repairing 
any  portion  of  the  building,  however  the  necessity  may  occur. 

Damage 

Fifth.  The  Landlord  shall  not  be  liable  for  any  damage  to  any 
property  or  person  at  any  time  in  the  leased  premises  or  in  said 
building  from  steam,  gases^  or  electricity,  or  from  water,  rain  or 
snow,  whether  they  may  leak  into,  issue  or  flow  from  any  part  of 
said  building,  or  from  the  pipes  or  plumbing  works  of  the  same, 
or  from  any  other  place  or  quarter.  The  Tenant  shall  give  to  the 
Landlord  or  to  its  agent  prompt  written  notice  of  any  accident  to. 


Lease  1219 

Office 

or  defect  in,  the  water  pipes,  gas  pipes,  warming  apparatus  or 
electric  wires,  and  the  same  will  be  remedied  by  the  Landlord  with 
due  diligence,  subject  to  the  provisions  of  the  paragraph  "  Second," 
above. 

Elevatoes,  Heat,  Light  anb  Janitoe  Seevice 
Sixth.  The  Landlord  covenants  that  at  its  expense  passenger 
elevators  will  be  run  on  business  days  from  8  a.  m.  to  6  p.  m.,  and 
that  two  elevators  will  be  subject  to  call  at  all  other  times;  that 
at  its  expense  its  janitor  will  clean  and  keep  in  order  the  leased 
premises,  it  being  understood  and  agreed  between  the  parties 
hereto  that  no  person  or  persons  other  than  the  said  janitor,  and 
his  assistants  will  be  permitted  to  enter  the  leased  premises  for 
such  purpose;  that  at  its  expense  it  will  furnish  steam  heat  to 
warm  the  halls  and  offices  from  the  first  day  of  October  to  the 
twentieth  day  of  May  in  each  year,  if  necessary,  and  a  reasonable 
amount  of  artificial  light  for  lighting  the  same ;  but  the  Landlord 
shall  not  be  liable  for  any  failure  to  supply  such  elevator,  heating, 
lighting  or  janitor  service  not  due  to  gross  negligence  on  its  part; 
nor  shall  the  Landlord  be  responsible  to  the  Tenant  for  loss  of 
property  in  or  from  said  leased  premises,  or  for  any  damage  done 
to  furniture  or  effects  therein,  however  occurring.  The  Landlord 
reserves  the  privilege  of  stopping  the  service  of  the  steam,  elevator, 
water  or  lighting  systems  at  such  times  as  may  be  necessary  by 
reason  of  accident,  repairs,  alterations  or  improvements  desirable 
or  necessary  to  be  made,  until  such  time  as  said  repairs,  alterations 
or  improvements  shall  have  been  completed. 

Inspections 
Seventh.  The  Landlord  or  its  agents  shall  have  the  right  to 
enter  the  leased  premises  at  any  time  to  examine  the  same  or  to 
make  alterations  and  repairs,  or  for  any  purpose  which  it  may 
deem  necessary  for  the  operation  or  maintenance  of  the  building 
or  its  equipment,  or  to  exhibit  the  leased  premises  to  applicants 

to  hire. 

Eepaies 

Eighth.  The  Landlord  covenants  to  keep  the  said  building  in 
good  structural  repair,  so  far  as  concerns  the  Tenant,  except  as 
herein  otherwise  provided;  but  no  liability  to  the  Tenant  shall 
accrue  under  this  covenant  until  the  Tenant  has  given  notice  in 
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writing  to  the  Landlord  or  its  agent  of  the  specific  repairs  which 
are  so  required  to  be  made.  Nothing  herein  contained  shall  affect 
the  liability  of  the  Landlord  in  case  of  the  destruction  of  the 
building  or  the  demised  premises  or  injury  to  the  same  by  fire  or 
other  cause. 

Rules  and  Regulations 

Ninth.  The  Tenant  covenants  that  the  rules,"  regulations  and 
stipulations  printed  on  the  back  of  this  lease,  and  such  other 
and  further  rules  and  regulations  as  the  Landlord  may  make, 
being  in  its  judgment  needful  for  the  reputation,  safety,  care  or 
cleanliness  of  the  building  and  premises,  or  the  operation  or 
maintenance  of  the  building  and  its  equipment,  or  the  comfort  of 
the  tenants,  shall  be  faithfully  observed  and  performed  by  the 
Tenant  and  by  the  clerks,  servants,  agents  and  visitors  of  the 
Tenant.  The  Landlord,  however,  shall  have  the  right  to  change 
said  rules  and  to  waive  in  writing  any  or  all  of  said  rules  in  the 
case  of  any  one  or  more  tenants  and  the  Landlord  shall  not  be 
responsible  to  the  Tenant  for  the  non-observance  or  violation  of 
any  of  said  rules  and  regulations  by  any  other  tenant. 

Default 
Tenth.  The  Tenant  further  agrees  that  its  covenants  and  agree- 
ments herein  contained  shall  be  deemed  conditions  as  well  as  cove- 
nants, and  that  if  default  be  made  in  any  of  such  covenants  or 
agreements,  this  lease  shall  become  null  and  void  thereupon  if 
the  Landlord  so  elect,  and  the  Landlord  shall  have  the  right  to 
re-enter  the  demised  premises  either  by  force  or  otherwise,  and 
dispossess  and  remove  therefrom  the  Tenant  or  other  occupants 
thereof  and  their  effects,  to  store  at  the  cost  of  the  Tenant  any 
personal  property  then  on  the  leased  premises,  and  to  hold  said 
premises  as  if  this  lease  had  not  been  made ;  and  the  Tenant  hereby 
expressly  waives  the  service  of  notice  of  intention  to  re-enter  or  of 
instituting  legal  proceedings  to  that  end.  In  case  of  such  default 
and  re-entry,  or  in  case  the  Tenant  shall  be  dispossessed  by  or  at 
the  instance  of  the  Landlord  for  any  cause,  the  rent  shall  be  paid 
up  to  the  time  of  such  re-entry,  dispossession  or  cessation  of  the 
term,  pro  rata,  and  thereafter  if  demanded  by  the  Landlord,  the 
Tenant  shall  pay  to  the  Landlord  at  the  end  of  each  month  until 
the  date  hereinabove  specified  for  the  end  of  the  full  term  pro- 
vided for  herein,  the  deficiency  of  the  net  receipts  by  the  Landlord 
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up  to  that  time  for  rent  of  said  premises  (after  deducting  from  the 
gross  receipts  the  expenses  of  every  kind  of  the  Landlord  in  con- 
nection with  letting  said  premises,  and  all  other  costs  and  pay- 
ments which  in  accordance  with  the  terms  of  this  lease  would 
have  been  borne  by  the  Tenant),  as  compared  with  the  full  amount 
receivable  by  the  said  Landlord  up  to  that  time  for  such  rent  under 
the   foregoing   provisions  hereof;   but   such   payments  shall  be 
returned  to  the  Tenant  at  the  end  of  the  period  herein  specified 
for  said  full  term,  so  far  as  may  be  out  of  any  excess  of  rents 
received  by  the  Landlord  from  said  premises  over  the  rents  receiv- 
able according  to  the  said  provisions  during  said  period.     No 
right  of  redemption  shall  be  exercised  under  any  present  or  future 
law  in  case  the  Tenant  shall  be  dispossessed  for  any  cause,  or  if 
the  Landlord  shall  in  any  other  manner  obtain  possession  of  the 
premises  in  consequence  of  the  violation  of  the  covenants  of  the 
Tenant  herein  contained.    The  Landlord  may  restrain  any  threat- 
ened breach  of  the  covenant  to  observe  the  conditions  of  this 
lease  or  of  any  other  covenant  herein  contained ;  but  the  mention 
herein  of  any  particular  remedy  shall  not  preclude  the  Landlord 
from  any  remedy  it  might  have  either  in  law  or  equity ;  nor  shall 
consent   to  one  act,   which  would  otherwise  be   a  violation,  or 
waiver  of,  or  redress  for,  one  violation,  either  of  covenant  or  con- 
dition,  prevent  a   subsequent  act  which  would  originally  have 
constituted  a  violation  from  having  all  the  force  and  effect  of  an 
original  violation. 

In  case  the  Landlord  shall  in  the  exercise  of  any  right  hereby 
granted  store  any  personal  property  belonging  to  a  Tenant,  the 
Landlord  shall  not  be  obliged  to  store  such  personal  property  for 
more  than  two  months,  and  thereafter  may  dispose  of  such  per- 
sonal property  in  any  way  that  it  sees  fit  upon  ten  days'  notice  m 
writing  mailed  in  the  usual  manner  to  Tenant  at  the  demised 
premises  or  to  such  other  address  as  shall  have  been  designated  m 
writing  by  the  Tenant  for  that  purpose.  If  the  Landlord  shall  sell 
any  such  personal  property,  it  shall  be  entitled  to  retain  from  the 
proceeds  thereof  the  expenses  of  the  sale  and  the  cost  of  storage. 

Completion  of  Building 
Eleventh      The  parties  hereto  agree  that  if  the  premises  be 
not  completed  so  that  the  space  hereby  leased  is  ready  for  occu- 
pancy at  the  date  upon  which  the  term  hereby  demised  is  to  begin, 
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the  rent  under  this  lease  shall  not  conunenee  until  the  demised 
premises  are  ready  for  occupancy,  whereupon  this  lease  and  the 
covenants,  conditions  and  agreements  herein  contained  shall  be 
given  full  force  and  eifect;  and  the  said  allowance  of  rent  shall 
be  received  hj  the  tenant  in  full  settlement  of  all  claims  which 
the  tenant  might  otherwise  have  by  reason  of  said  demised 
premises  not  being  ready  for  occupancy  on  said  date.  The  cer- 
tificate of  the  architect  in  charge  of  the  construction  of  said  build- 
ing shall  fix  conclusively  the  date  upon  which  the  premises  hereby 
demised  are  ready  for  occupancy. 

The  parties  also  agree  that  for  the  purpose  of  completing,  or  of 
making  repairs  or  alterations  in  any  portion  of  said  building,  the 
landlord  may  use  one  or  more  of  the  street  entrances,  the  halls, 
passageways  and  elevators  of  said  building,  provided,  however, 
that  there  be  no  unnecessary  obstruction  of  the  right  of  entry  to 
the  demised  premises  while  same  are  occupied. 

AND  IT  IS  AGREED  that  the  provisions  hereof  shall  bind 
and  enure  to  the  legal  representatives,  successors  and  assigns  of 
the  parties. 

IN  WITNESS  WHEREOF,  the  said  landlord  has  caused  its 
corporate  seal  to  be  hereto  affixed,  and  these  presents  to  be  signed 
by  one  of  its  officers  thereunto  duly  authorized,  and  the  said  tenant 
has  signed  and  sealed  these  presents  the  day  and  year  first  above 
written. 

(MODERN  OFFICE  BUILDING 

CORPORATION,) 
By  (John  Smith,  as  President.) 

(JAMES  BA  CON. )     [l.  s.  ] 
Attest:     (Albert  Doll,) 

Secretary. 
[seal] 
Executed  by  tenant  in  the  presence  of 

(James  Du  Vivier.) 
Approved:     (Francis  Burhe,) 

Renting  Manager. 

(  Acknowledgments  ) 
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FOE  VALUE  KECEIVED,  and  in  consideration  of  the  giv- 
ing of  the  within  lease,  the  undersigned  guarantees  to  the  land- 
lord, its  successors  and  assigns,  the  full  performance  and  observ- 
ance of  aU  the  covenants,  conditions  and  agreements  therein  pro- 
vided to  be  performed  and  observed  by  the  tenant,  without  requir- 
ing any  notice  of  non-payment,  non-performance  or  non-observ- 
ance, or  proof  or  notice  or  demand  whereby  to  charge  the  under- 
signed therefor,  nor  shall  failure  of  the  landlord  to  enforce  its 
rights  against  the  tenant,  or  concessions  made  by  the  landlord  to 
the  tenant  affect  the  liability  hereunder. 

Dated,  New  York. 


Rules  and  Regulations 

1.  No  tenant  shall  sell  or  permit  the  sale,  at"  retail,  of  news- 
papers, magazines,  periodicals  or  theatre  tickets,  in  or  from  its 
premises;  nor  shall  any  tenant  carry  on  or  permit  or  allow  any 
employee  or  other  person  to  carry  on  the  business  of  stenography, 
typewriting  or  any  similar  business  in  or  from  its  premises  for 
the  service  or  accommodation  of  the  occupants  of  any  other  por- 
tion of  said  building,  or  the  business  of  a  public  barber  shop  or  a 
manicuring  or  chiropodist  business,  or  any  business  other  than 
that  specifically  provided  for  in  tenant's  lease. 

2.  The  sidewalks,  entries,  passages,  elevators  and  staircases 
shall  not  be  obstructed  or  used  by  any  tenant  or  the  servants, 
agents  or  visitors  of  any  tenant  for  any  other  purpose  than  ingress 
and  egress  to  and  from  the  respective  ofBces. 

3.  The  sashes,  sash-doors,  windows,  glass  floors  and  any  lights 
or  skylights  that  reflect  or  admit  light  into  the  halls  or  other 
places  of  said  building,  shall  not  be  covered  or  obstructed,  nor 
shall  anything  be  placed  upon  or  hung  from  the  window  sills. 
The  water  and  wash  closets  and  urinals  shall  not  be  used  for  any 
other  purpose  than  the  purposes  for  which  they  were  respectively 
constructed,  and  the  expense  of  any  breakage,  stoppage  or  damage 
resulting  from  a  violation  of  this  rule  shall  be  borne  by  the  tenant 
or  tenants,  who,  or  whose  clerks,  agents,  servants  or  licensees  shall 
have  caused  it.  JSTo  tenant  shall  mark,  paint,  drill  into  or  in  any 
way  deface  the  walls,  ceilings,  partitions,  floors,  wood,  stone  or 
iron  work,  or  make  or  permit  any  improper  noises  in  the  building. 

4.  N'o  sign,  advertisement  or  notice  shall  be  inscribed,  painted 
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or  affixed  on  any  part  of  the  outside  or  inside  of  the  building, 
except  on  the  directories  and  sash-doors  of  offices,  and  then  only 
of  such  size,  color  and  style  as  the  Landlord  shall  determine. 
Directories  or  information  bureaus  will  be  maintained  at  the 
expense  of  the  Landlord. 

5.  The  workmen  of  the  Landlord  must  be  employed  by  tenants 
for  repairs,  painting,  lettering,  interior  moving  and  other  similar 
work  that  may  be  done  on  the  demised  premises. 

6.  'No  tenant  shall  do  or  permit  anything  to  be  done  on  said 
premises,  or  bring  anything  therein  which  shall  in  any  way 
increase  the  rate  of  fire  insurance  on  said  building,  or  on  the 
property  kept  therein,  or  obstruct,  or  interfere  with  the  rights  of 
other  tenants,  or  in  any  way  injure  or  annoy  them  or  those  having 
business  with  them;  or  conflict  with  the  regulations  of  the  Fire 
Department,  or  the  fire  laws,  or  with  any  insurance  policy  upon 
said  building  or  part  thereof,  or  with  any  rules  or  ordinances 
established  by  the  Board  of  Health  or  other  governmental  author- 
ity. No  tenant  shall  use  any  other  method  of  heating  than  that 
supplied  by  the  Landlord. 

7.  Only  persons  authorized  by  the  Landlord  will  be  permitted 
to  furnish  ice,  drinking  water,  towel  and  other  similar  services  to 
tenants,  and  only  at  hours  and  under  regulations  fixed  by  the 
Landlord. 

8.  The  Landlord  shall  have  power  to  prescribe  the  weight  and 
position  of  safes,  which  shall,  if  considered  necessary  by  the 
Landlord,  stand  on  two-inch  thick  plank  strips  to  distribute, the 
weight.  All  damage  done  to  the  building  by  taking  in  or  putting 
out  a  safe  or  any  other  article  of  any  tenant's  office  equipment,  or 
due  to  its  being  on  the  premises,  shall  be  repaired  at  the  expense 
of  the  tenant.  The  moving  of  safes  shall  occur  only  between 
7  A.  M.  and  9  a.  m.  and  between  4  p.  m.  and  6  p.  m.,  upon  previous 
notice  to  the  janitor,  and  the  persons  employed  to  move  the  safes  in 
and  out  of  the  building  must  be  acceptable  to  the  Landlord.  ISTo 
freight,  furniture  or  bulky  matter  of  any  description  will  be 
received  into  the  building  or  carried  in  the  elevators,  except 
during  hours  approved  by  the  Landlord. 

9.  ISTo  tenant  shall  cause  unnecessary  labor  by  reason  of  care- 
lessness and  indifference  to  the  preservation  of  good  order  and 
cleanliness  in  its  premises  and  in  the  building. 
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10.  Nothing  shall  be  thrown  by  the  tenants,  their  clerks,  serv^- 
ants  or  licensees  out  of  the  windows  or  doors,  or  down  the  passages 
of  the  building.  No  animals  shall  be  brought  or  kept  in  or  about 
the  building. 

11.  The  Landlord  shall  have  the  right  to  prohibit  any  advertis- 
ing by  any  tenant,  which,  in  its  opinion,  tends  to  impair  the 
reputation  of  the  building  or  its  desirability  as  a  building  for 
offices  or  for  financial,  insurance  and  other  institutions  and  busi- 
nesses of  like  nature ;  and  upon  written  notice  from  the  Landlord 
tenants  shall  refrain  from  or  discontinue  such  advertising. 

12.  Each  tenant  shall  promptly  and  at  its  expense  execute  and 
comply  with  all  laws,  rules,  orders,  ordinances  and  regulations, 
of  the  city,  county  or  state  government,  and  of  any  department 
or  bureau  of  any  of  them,  and  of  any  other  governmental  author- 
ity having  jurisdiction  over  the  said  premises,  affecting  the  ten- 
ant's occupancy  of  the  demised  premises  or  the  tenant's  business 
conducted  thereon. 

13.  The  building  will  be  closed  daily  at  7  p.  m.,  after  which 
hour  the  Landlord  will  have  the  right  to  prevent  any  person  from 
entering  or  leaving  the  building  unless  provided  with  a  pass  issued 
by  the  Landlord,  and  any  person  found  in  the  building  after  that 
hour  without  such  pass  will  be  subject  to  the  surveillance  of  the 
employees  and  agents  of  the  Landlord.  On  written  application 
by  any  tenant,  passes  will  be  issued  enabling  him  to  enter  or 
depart"  from  the  building  after  said  hour  upon  presenting  same  to 
the  watchman.  This  rule  is  made  for  the  protection  of  tenants, 
but  Landlord  shall  be  under  no  responsibility  for  failure  to  enforce 
the  same. 


FORM  No.  609 
long  Term  Lease  With  Building  Loan  Agreement  by  Lessor 
THIS  INDENTUKE,  made  the  (10^)  day  of  (May,  1914,) 
between  {George  W.  Yates,  as  sale  surviving  trustee  of  the  trust 
created  hy  the  last  will  amd  testament  of  Willia\m  Taiylor,  de- 
ceased,) residing  at  (800  5th  Avenue,  New  York  City,)  and  here- 
inafter designated  as  the  landlord,  and  (Barnard  Bemlty  Cowr 
pany.  Inc.,)  a  corporation  organized  and  existing  under  the  laws 
of  the  State  of  (New  YorTc,)  and  having  its  principal  office  and 
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place  of  business  at  (No.  1580  Broadway ^  in  the  Borough  of  Man- 
hattan, City  of  New  York,)  hereinafter  referred  to  as  the  tenant, 
WITNESSETH,  that  the  landlord  has  agreed  to  let  and  hereby 
does  let,  and  the  tenant  has  agreed  to  hire  and  hereby  does  hire 
from  the  landlord  the  premises  in  {the  Borough  of  Manhattan, 
City  and)  State  of  New  York,  described  as  follows,  to  wit: 

(Description) 

Together  with  the  'buildings  and  improvements  to  be  erected 
upon  the  above-described  premises  in  the  manner  hereinafter  pro- 
vided, for  a  term  of  {twenty-one  [21])  years,  which  said  term 
shall  begin  on  the  {first)  day  of  {Maiy,  1914,)  and  shall  end  at 
midnight  of  {April  30,  1935,)  unless  sooner  terminated  as  here- 
inafter provided,  at  a  rental  which  shall  be  paid  at  the  rate  of 
{twenty-one  thousand)  dollars  ($21,000)  per  annum,  which  said 
rental  shall  begin  {Felnjim-y  1,  1915,)  and  be  due  and  payable 
by  the  tenant  to  the  landlord  on  said  date  and  thereafter  in  equal 
monthly  installments  of  ($1,750.00)  in  advance  on  the  {first) 
day  of  each  and  every  month  until  the  expiration  of  the  term 
herein  granted,  or  the  sooner  termination  of  this  lease  as  herein- 
after provided;  and  upon  the  execution  and  delivery  of  this 
lease  the  tenant  shall  deposit  with  the  landlord  collateral  security 
of  the  value  of  at  least  {ten  thousand  five  hundred)  dollars 
($10,500),  which  shall  be  of  a  kind,  nature  and  character  satis- 
factory to  the  landlord,  and  which  shall  be  held  by  the  landlord 
as  security  for  the  true  and  faithful  performance  of  the  covenants 
herein  contained  upon  the  part  of  the  tenants  to  be  kept  and  per- 
formed with  respect  to  the  rent  which  shall  accrue  and  be  payable 
hereunder. 

It  is  agreed  that,  when  the  tenant  shall  have  completed,  accord- 
ing to  the  true  intent  and  meaning  of  the  provisions  hereinafter 
contained, ,  the  building  provided  by  this  agreement  to  be  erected 
upon  the  said  premises,  and  has  made  leases  to  responsible  tenants 
of  portions  of  said  building,  which  said  leases  and  tenants  are  sub- 
ject to  the  approval  of  the  landlord,  whereby  the  income  from  said 
premises,  exclusive  of  overhead  and  carrying  charges  of  said 
premises  will  amount  to  {twenty-one  thousand)  dollars  ($21,000) 
per  annum;  then  and  in  that  event  the  said  collateral  security 
hereinabove  mentioned  shall  be  returned  by  the  landlord  to  the 
tenant.     During  the  time  the  above-mentioned  security  is  held  by 
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the  landlord  the  same  shall  be  in  addition  to  any  other  security 
which  may  be  delivered  by  the  tenant  to  the  landlord  in  pursuance 
of  this  lease  or  any  part  thereof. 

Should  the  tenant  make  default  in  the  payment  of  the  rent  as 
above  set  forth  and  while  said  collateral  security  is  held  by  the 
landlord,  the  said  landlord  may  sell  the  same,  either  at  public  or 
private  sale,  and  apply  the  proceeds  thereof  in  payment  on  account 
of  any  rent  which  may  then  be  due  by  the  tenants  to  the  landlord, 
and  the  tenant  agrees  to  pay  to  the  landlord  any  deficiency  between 
the  amount  of  the  proceeds  of  any  such  sale  and  the  amount  of  rent 
then  due  and  unpaid.  The  rent  payable  upon  this  instrument 
shall  begin  and  be  due  and  payable  to  the  landlord  upon  the 
(first)  day  of  (Febrmiry)  next  ensuing  and  monthly  thereafter 
as  hereinbefore  provided. 

The  tenant  covenants  and  agrees: 

First.  To  pay  the  rent  as  aforesaid  in  the  manner  hereinbefore 
set  out. 

Second.  To  make  all  repairs,  both  exterior  and  interior,  to  the 
building  to  be  erected  upon  the  above-described  premises,  includ- 
ing tihe  sidewalks,  and  the  shoring  of  walls  of  adjoining  buildings, 
and  of  the  building  to  be  ereoted  upon  the  demised  premises,  and 
also  all  repairs  to  any  and  all  the  equipment  and  other  apparatus 
which  from  time  to  time,  during  the  term  of  this  lease,  may  be- 
come a  part  of  or  be  installed  in  or  upon  the  building  to  be  erected 
upon  the  said  premises;  and  the  landlord  shall  not,  during  the 
term  of  this  lease,  be  liable  for  any  manner  of  repairs  in  or  about 
said  premises,  or  to  any  part  of  the  street,  sidewalk  or  walls 
adjacent  or  appurtenant  thereto.  In  case  of  default  by  the  tenant 
under  this  paragraph,  then  and  in  that  event  the  landlord,  his 
successors  and  assigns  may  make  such  repairs  as  may  be  necessary, 
and  all  necessary  expenses  consequent  thereupon  shall  be  borne  by 
the  tenant  and  shall  be  deemed  to  be  and  be  collected  as  addi- 
tional rent  hereunder,  and  the  same  shall  be  due  and  payable  by 
the  tenant  to  the  landlord  immediately  after  the  costs  of  any  such 
repairs  shall  have  been  paid  and  the  amount  thereof  be  due  and 
payable  by  the  landlord ;  and  the  landlord  shall  have  the  right  to 
enter  in  and  upon  said  premises  to  make  any  and  all  such  repairs. 
If  during  the  term  hereof  the  tenant  shall  be  put  to  any  expense 
or  loss  by  reason  of  any  changes  made  by  public  authority  in  the 
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street,  sidewalks  or  otherwise,  and  upon  account  of  which  the  land- 
lord is  entitled  to  and  is  awarded  and  receives  damages  from  the 
municipality  or  otherwise,  the  tenant  shall  be  made  whole  for 
such  expenses  or  losses  to  an  amount  equal  to,  but  not  exceeding, 
the  amount  received  by  the  landlord,  but  if  such  damage  be  based 
on  diminution  of  the  landlord's  interest  in  the  fee  of  such  prem- 
ises this  provision  shall  not  apply,  and  nothing  herein  contained 
shall  impose  .any  obligation  on  the  landlord  to  take  any  aiErmative 
steps  to  recover  any  such  expenses  or  damage,  and  in  any  affirm- 
ative action  taken  by  the  landlord  upon  the  tenant's  written  re- 
quest, he  shall  be  indemnified  by  the  tenant  for  the  expenses  and 
costs  to  which  the  landlord  may  be  put,  in  excess  of  any  award. 

Third.  In  case  the  tenant  shall  have  repairs  made  to  the  build- 
ing, or  in  the  event  of  a  demolition  of  the  existing  building  now 
on  said  premises,  and  a  lien  shall  be  filed  against  the  said  prem- 
ises or  any  part  thereof,  the  tenant  shall  forthwith  take  such 
action  as  will  remove  the  lien  from  the  said  premises,  and  in  de- 
fault thereof  for  (ten)  (10)  days  the  landlord  may  pay -the 
amount  of  any  such  lien,  or  discharge  the  same  by  deposit  or  by 
bond,  and  the  amount  so  paid  or  deposited  for  the  expense  of  and 
liability  on  any  bond  procured  for  the  discharge  of  any  such  lien 
shall  be  deemed  additional  rent  reserved  under  this  lease,  and 
shall  be  payable,  with  interest  from  the  date  of  any  such  pay- 
ment, or  bond  liability  incurred,  upon  the  next  date  upon  which 
tent  shall  accrue  under  this  lease. 

Fourth.  To  make  good  any  and  all  damage  resulting  to  said 
premises  and  the  building  to  be  erected  thereon  resulting  from 
misuse  or  neglect. 

Fifth.  To  take  good  care  of  the  premises  and  the  building  to  be 
erected  thereupon  and  to  suffer  no  waste  or  injury,  and  not  to  use 
the  premises  nor  any  part  thereof,  nor  to  suffer  the  same  to  be 
used  for  any  purpose  deemed  disreputable  or  contrary  to  law. 

■Sixth.  The  tenant  covenants  to  pay  and  discharge  within 
(sixty)  (60)  days  after  the  same  shall  be  due  and  paya)ble,  all 
duties,  taxes,  assessments  (except  :as  hereinafter  set  out)  and 
water  rates,  payments  and  charges  of  every  kind  or  nature  what- 
soever, extraordinary  as  well  as  ordinary,  which  shall  or  may, 
during  the  term  hereby  granted,  be  levied,  charged,  assessed  or 
imposed  upon  or  grow  due  or  payjible  out  of  or  for  the  demised 
premises  and  the  building  to  be  erected  thereupon  or  any  part 
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thereof,  or  upon  the  rent  or  income  thereof,  whether  the  same  be 
under  the  term  or  upon  the  reversion,  or  upon  the  income  or  either 
or  both,  which  shall  or  may  be  payable  or  due  and  owing  by  virtue 
of  any  present  or  future  law,  rule,  requirement,  direction  or  ordi- 
nance of  the  {United  States  of  America,)  of  the  State  of  (New 
York,)  or  of  the  corporation  of  the  City  of  (New  York)  or  of  any 
other  lawful  authority  whatsoever  (provided  that  any  such  pay- 
ment may  lawfully  be  made  by  the  tenant,  and  if  any  such  pay- 
ment herein  provided  for  is  now  prohibited  by  law,  then  this  clause 
as  to  such  prohibited  payment  shall  be  inapplicable  and  shall  not 
have  reference  thereto,  otherwise  to  be  and  remain  in  full  force 
and  effect) ;  so  that  the  premises  demised  and  the  interest  of  the 
landlord  thereunder  shall,  so  far  as  it  may  lawfully  be  done,  be 
free  from  all  such  duties,  assessments,  water  rates,  payments  and 
charges  as  aforesaid  and  that  this  lease  shall  yield  the  landlord 
not  less  than  the  rents  reserved  upon  the  annual  basis  hereinbefore 
contained  throughout  the  term  hereof.  If,  during  the  term  of 
this  lease,  there  should  be  levied  upon  the  above-described  prem- 
ises, by  the  City  of  (New  York,)  any  assessment  for  local  im- 
provements, the  amount  of  which  shall  exceed  (one  hundred) 
dollars  ($100,)  then  as  and  so  often  as  any  such  assessment  exceed- 
ing said  sum  of  (one  hundred)  dollars  ($100)  shall  be  levied,  the 
same  shall  be  paid  by  the  landlord ;  and  from  the  time  of  levying 
any  such  assessment  the  annual  rental  payable  under  this  lease 
shall  be  increased  by  an  amount  which  shall  be  equal  to  interest 
at  the  rate  of  (six)  per  centum  (Q%)  per  annum  on  the  amount 
of  any  such  assessment  paid  by  the  landlord  and  such  increased 
rent  the  tenant  agrees  to  pay  in  equal  monthly  installments  with 
the  installments  of  original  rent  hereinbefore  reserved. 

Each  and  every  other  assessment  for  local  improvement  laid  or 
levied  on  said  premises  shall  be  paid  by  the  tenant  as  other  similar 
payments  are  hereinbefore  provided  for. 

Seventh.  The  tenant  agrees  that  it  will,  at  all  times  during  the 
term  of  this  lease,  insure  and  keep  insured  the  building  to  be 
erected  upon  the  said  premises  for  an  amount  equal  to  at  least 
(ninety)  per  centum  (90%)  of  the  actual  cash  value  thereof, 
exclusive  of  foundations,  in  good  and  solvent  insurance  companies 
satisfactory  to  the  landlord  against  loss  or  damage  to  the  building 
to  be  erected  on  said  premises  and  any  other  improvements  and 
appurtenances,  by  fire,  and  the  policies  for  such  insurance  shall 
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be  delivered  to  the  landlord  or  to  the  nominee  of  the  landlord, 
and  shall  provide  for  the  payment  to  the  landlord,  and  any  mort- 
gagee of  the  fee  of  the  premises  who  may  he  designated  by  the 
landlord,  of  the  amount  of  any  loss  which  may  be  payable  and 
collectible  under  any  such  policies  of  insurance  and  all  cost,  ex- 
pense and  premiums  upon  any  such  policies  of  insurance  shall  be 
paid  by  the  tenant ;  the  percentage  of  insurance  provided  for  above 
is  upon  the  understanding  that  the  tenant  will  equip  and  maintain 
a  sprinkler  system  in  said  building.  All  policies  of  insurance 
shall  be  in  the  custody  of  the  landlord  or  of  mortgagees  designated 
by  the  landlord. 

During  the  demolition  of  the  existing  buildings  upon  said 
premises  and  during  the  erection  of  the  building  hereinafter  pro- 
vided to  be  erected  upon  said  premises  and  throughout  the  term 
of  this  lease  the  tenant  will,  at  its  own  cost  and  expense,  procure 
insurance  payable  to  the  landlord  in  good  and  solvent  insurance 
companies  satisfactory  to  the  landlord,  whereby  the  landlord  and 
tenant  will  be  indemnified  and  saved  harmless  from  any  damage, 
loss  or  liability  of  any  kind  or  nature  whatsoever  under  and  by 
virtue  of  any  Employers'  Liability  Law,  whether  State  or  national, 
whether  now  in  effect  or  which  may  be  enacted  during  the  term 
of  this  lease. 

In  case  of  fire  the  tenant  shall  give  immediate  notice  thereof 
to  the  landlord  and  shall  take  such  steps  as  may  be  necessary  to 
protect  the  building  erected  upon  said  premises  from  depredation 
'or  further  damage,  and  shall  give  all  information  and  aid  in  its 
power  to  assist  the  landlord  in  collecting  the  loss  from  the  in- 
surers. In  the  event  of  partial  or  total  destruction  to  the  leased 
premises  by  fire,  the  rent  under  this  lease  shall  not  be  diminished 
or  cease,  but  such  rent  shall  nevertheless  be  paid  by  the  tenant, 
and  this  lease  shall  not  cease  or  terminate.  In  the  event  of  fire 
which  shall  damage  or  destroy  the  building  to  be  erected  upon  the 
said  premises,  or  which  shall  at  any  time  stand  thereon,  during 
the  continuance  of  this  lease,  the  tenant  shall  repair,  reconstruct 
and  replace  the  building,  so  as  to  restore  the  same  to  the  condition 
existing  'before  any  such  fire,  and  it  is  understood  and  agreed  that 
any  sums  of  money  ctollected  by  the  landlord  from  the  insurance 
companies  'by  reason  of  any  such  damage  or  loss  by  fire  will  be 
applied  by  the  landlord  toward  the  cost  of  any  such  repair,  re- 
placement or  reconstruction.      The  provision  hereinbefore  con- 
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tained  as  to  the  custody  of  fire  policies  applies  likewise  to  policies 
affecting  employers'  liability  and  rent. 

The  tenant  agrees  that  it  will  not  put  the  said  premises  or  suffer 
the  aaid  premises  to  be  put  to  any  use  which  will  render  the  build- 
ing to  be  erected  thereupon  uninsurable. 

At  the  end  or  other  termination  of  this  lease  the  tenant  shall 
quit  and  surrender  the  leased  premises  to  the  landlord  or  his  suc- 
cessors together  with  any  additions  and  improvements  thereon, 
other  than  detachable  movable  business  fixtures,  in  as  good  order 
and  condition  as  proper  maintenance  and  care  of  said  premises 
will  permit. 

Eighth.  The  tenant  agrees  that  it  will,  during  the  term  of  this 
lease  or  any  renewal  thereof  for  the  account  of,  and  as  further 
security  to  the  landlord,  insure  the  rent  hereunder  for  the  full 
amount  thereof  in  good  and  solvent  insurance  companies  satis- 
factory to  the  landlord  against  loss  of  rent  by  fire,  such  policies 
to  provide  for  the  payment  to  the  landlord  of  any  amounts  which 
may  be  collected  from  such  insurance  companies,  and  the  landlord 
shall,  in  the  case  of  damage  to  or  destruction  of,  the  leased  prem- 
ises, apply  any  sums  received  from  the  insurers  of  the  rent  to  the 
rent  payable  under  this  lease  by  the  tenant  to  the  landlord  during 
the  period  for  which  the  premises  hereby  leased  shall  be  untenant- 
a'ble  owing  to  such  damage  or  destruction,  repayiaag  to  the  tenant 
any  amounts  so  received  over  and  above  the  rent  payable  here- 
under from  the  tenant  to  the  landlord  during  the  said  period,  and 
the  tenant  agrees  to  remain  liable  for  and  pay  any  deficiency 
between  the  amount  so  collected  and  the  rent  reserved  by  this 

lease. 

It  is  understood  and  agreed  that  in  the  adjustment  by  the  land- 
lord with  any  insurance  company  for  the  amount  of  loss  to  said 
premises  by  fire,  and  to  the  loss  of  rents  occasioned  thereby,  the 
tenant  shall  be  represented,  and  should  the  insurance  company 
and  the  landlord  agree  upon  the  amount  of  any  such  loss  by  reason 
of  any  such  damage,  and  such  agreement  should  not  be  satisfactory 
to  the  tenant,  the  landlord  will,  if  the  same  may  lawfully  be  done, 
assign  to  the  tenant  the  claim  of  the  landlord  against  any  such 
insurance  company  upon  receiving  from  the  tenant  a  sum  equal 
to  the  amount  of  loss  agreed  upon  to  be  payable  to  the  landlord 
by  such  insurance  company  under  any  such  agreement  as  afore- 
said between  the  landlord  and  insurance  company. 
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JSTinth.  At  all  times  during  the  term  of  this  lease  or  any  re- 
newal  thereof,  the  tenant  agrees  to  ins.ure  and  keep  insured  in 
favor  of  the  landlord  all  plate  glass  which  may  be  in  the  store 
fronts,  windows  and-  doors  of  the  building  to  be  erected  upon  the 
premises  so  as  to  procure  the  replacement  of  any  such  glass  as  may 
be  broken  or  destroyed,  and  to  furnish  the  landlord  policies  of 
insurance  covering  the  same. 

Tenth.  In  case  the  tenant  fails  to  furnish  such  insurance  as 
above  provided  or  to  pay  the  premium  or  premiums  upon  the 
same,  or  in  case  the  tenant  shall  fail  to  pay  any  or  all  the  duties, 
taxes,  assessmen-t  or  water  rates,  payments  and  charges  at  the 
times  and  in  the  manner  hereinbefore  provided  for,  the  landlord 
may  in  each  and  every  case  procure  the  said  insurance  or  pay  any 
such  amounts  and  penalties  thereon,  and  may  add  the  amount  of 
each  and  all  of  such  premiums  or  payments  so  made  by  the  land- 
lord to  the  next  installment  of  rent  falling  due  under  this  lease, 
together  with  interest  thereon  from  the  date  of  payment,  and  said 
payments  and  interest  shall  be  additional  rent  reserved  hereunder 
payable  on  the  next  day  provided  for  the  payment  of  rent  suc- 
ceeding the  payment  of  such  premium  or  other  payments  by  the 
landlord,  and  for  any  default  in  any  such  payments  which  are 
deemed  additional  rent  as  aforesaid,  the  landlord  shall  have  the 
same  rights  and  remedies  as  if  the  same  were  original  rent  as 
hereinbefore  set  out. 

Eleventh.  The  tenant  shall  pay  and  discharge,  within  (sixty) 
(60)  daysi  after  the  same  are  due  and  payable,  such  taxesi  for  the 
second  half  of  the  year  1914,  as  will  become  a  lien  upon  the  said 
premises  on  the  first  day  of  November,  1914,  notwithstanding  the 
fact  that  the  building  hereinafter  provided  for  to  be  erected  upon 
the  said  premises  shall  not  at  such  date  be  completed  or  ready  for 
occupancy.  Such  taxes  as  shall  become  a  lien  on  said  premises 
upon  May  1, 1914,  to  wit :  taxes  for  the  first  half  of  the  year  1914, 
are  to  be  paid  bji  the  landlord. 

Twelfth.  The  tenant  agrees  to  admit  representatives  of  the 
landlord  in  and  to  said  premises  at  all  times  for  the  purpose  of 
making  such  alterations  or  repairs,  including  shoring  of  walls  in 
case  of  an  adjacent  excavation,  as  may  be  necessary  and  proper 
for  the  safety  and  preservation  of  the  building  on  said  premises, 
and  nothing  herein  contained  shall  be  construed  as  imposing  any 
obligation  or  liability  upon  the  landlord  to  make  any  such  altera- 
tions, shoring  or  repairs. 


Lease  1233 

— ( ■ — -  — —^ 

Long  Term  — With  Building  Loan 


Thirteenth.  The  tenant  agrees  that  it  will  at  its  own  cost  and 
expense,  during  the  term  of  this  lease,  comply  with  and  execute 
any  and  all  laws,  rules,  regulations,  ordinances,  orders  and  re- 
quirements whatsoever  of  the  city,  county,  state  or  national  gov- 
ernment or  any  of  their  respective  bureaus  applicable  to  the  said 
premises  and  of  the  New  York  Board  of  Fire  Underwriters  or 
any  board  taking  its  place  and  performing  like  functions,  and  the 
tenant  further  agrees  that  it  will  protect  and  hold  harmless  and 
indemnify  the  said  landlord  of  and  from  any  and  all  claim  or 
claims  for  expense  and  damages  of  every  kind  and  nature  arising 
out  of  any  failure  to  comply  with  any  or  all  of  any  such  laws, 
rules,  regulations,  ordinances,  orders  and  requirements. 

Fourteenth.  The  tenant  agrees  that  in  the  demolition  of  the 
present  building  on  said  premises,  and  that  in  any  repairs  or 
alterations  which  may  be  made  to  the  building  to  be  erected  upon 
the  said  premises,  the  tenant  shall  comply  with  the  rules,  ordi- 
nances, laws,  regulations  and  requirements  of  any  and  all  of  the 
departments  of  the  city,  county,  State  or  national  government 
which  may  be  applicable  thereto,  and  that  any  such  improvements 
will  be  of  a  good  and  workmanlike  character  and  shall  be  such  as 
will  not  render  the  title  to  the  dbove-mentioned  premises  un- 
marketable or  subject  the  premises  or  the  landlord  to  a  claim 
for  damages  or  correction  upon  the  part  of  any  authority  having 
jurisdiction  thereof. 

Fifteenth.  The  tenant  agrees  that,  unless  written  consent  of  the 
landlord  shall  first  be  obtained,  not  to 

(a)  Sublet  the  premises  or  any  part  thereof  for  any  business 
which  may  be  obnoxious  or  detrimental  to  the  neighborhood ; 

(b)  To  use  the  said  premises  or  any  part  thereof  for  any  pur- 
pose deemed  extra-hazardous; 

(c)  Assign  or  mortgage  this  lease. 

Sixteenth.  The  tenant  agrees  to  indemnify  and  save  harmless 
the  landlord  from  and  against  any  and  all  liability,  losses,  dam- 
ages and  expenses,  cause  of  action,  suits,  claims  and  judgments 
arising  from  injury  to  person  or  property  of  any  and  every  kind 
and  nature,  and  from  any  matter  or  thing  growing  out  of  the 
demolition  of  the  present  building,  or  growing  out  of  the  con- 
struction and  occupation  of  the  building  to  be  erected  upon  the 
said  premises,  or  arising  or  growing  out  of  the  use,  management. 
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possession  or  control  of  the  said  demised  premises  or  o£  any  tiuild- 
ing  thereon  or  of  the  streets,  sidewalks,  or  walls  adjacent  thereto 
occasioned  by  the  tenant,  the  agents,  employees  and  assigns  of  the 
tenant,  or  by  subtenants,  or  by  their  siibtenants,  their  agents^  or 
employees,  subtenants  or  employees  respectively,  or  which  may  be 
occasioned  by  any  person  or  thing  whatever  at  any  time  during 
this  lease. 

Seventeenth.  The  tenant  agrees  to  hold)  the  landlord  harmless 
from  and  indemnify  him  against  all  damage,  including  counsel 
fees  and  expenses  to  any  person  by  reason  of  an  act  commonly 
known  as  the  "  Civil  Damage  Law,"  or  by  reason  of  section  42 
of  the  Liquor  Tax  Law  or  any  other  act  of  similar  import,  now 
in  force  or  hereafter  enactei  Should  any  claim  be  made  against 
the  landlord  under  any  civil  damage  or  other  law,  as  set  out  in 
this  clause,  notice  of  such  claim  shall,  as  soon  thereafter  as  is 
reasonably  convenient,  be  given  to  the  tenant,  and  should  legal 
action  be  begun  against  the  landlord,  thereupon  the  tenant  and  its 
counsel  may  participate  in  the  defense  of  any  such  action,  but 
any  such  defense,  at  the  option  of  the  landlord,  shall  be  under 
the  direction  and  control'  of  the  counsel  for  the  landlord,  learned 
in  the  law;  but  nothing  herein  contained  shall  be  construed'  to 
imposed  any  liability  or  expense  upon  the  landlord  by  reason  of 
any  such  direction  or  control  of  such  defense,  or  otherwise. 

Eighteenth.  That  in  case  of  default  in  the  payment  of  any  rent 
hereinbefore  provided  for  a  period  of  (fifteen)  (15)  days,  or  in 
case  of  default  in  the  payment  of  any  of  the  additional  rents 
reserved  herein,  or  in  making  any  other  payment  under  this  lease, 
or  in  the  performance  on  the  part  of  the  tenant  of  any  of  the 
covenants  contained  herein,  on  its  part  to  be  kept  and  performed, 
neither  the  tenant  nor  any  other  person,  firm  or  corporation  shall 
have,  or  claim,  any  right  of  redemption  ia  said  premises  under 
sections  2256  or  2i257  of  the  Code  of  Civil  Procedure,  mor  under 
any  law  now  in  force,  or  hereafter  enacted,  after  (moiety)  (90) 
days  shall  have  expired  from  any  termination  of  this  lease  by  re- 
entry of  the  landlord,  or  by  the  landlord's  obtaining  possession 
of  the  premises  under  summary  proceedings  or  otherwise  in  any 
lawful  manner,  and  when  (ninety)  (90)  days  shall  have  expired 
after  any  such  event  the  tenant,  for  itself  and  every  such  person 
or  corporation  hereby  releases  any  and  all  such  right  of  redemp^ 
tion  and  irrespective  of  whether  the  same  exists  under  the  law  or 
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in  equity.  And  the  tenant,  for  itself  and  every  such  person  or 
corporaticm,  agrees  thait  in  the  event  of  an  action  of  ejectment 
broitght  by  the  landlord,  "his  successors  or  assigns,  for  failure  to 
perfomn  any  of  the  covenants  herein,  or  in  any  renewal  hereof, 
the  tenant  for  itself  or  any  such  person  or  corporation  waives  all 
rights  to  any  second  or  other  trial  as  matter  of  right  or  favor 
under  any  law  now  existing,  or  which  may  hereafter  be  enacted, 
but  nothing -herein  contained  shall  be  construed  as  waiving  tenant's 
right  to  a  new  trial  granted  nipon  appeal. 

Nineteenth.  The  landlord  or  his  agent  may  at  any  time  during 
the  continuance  of  this,  lease  show  said  premises  at  any  reason- 
able hour  to  persons  wishing  to  purchase  the  same ;  also  during  the 
three  months  prior  to  the  expiration  of  this  lease  or  renewal,  the 
tenant  shall  allow  the  landlord  or  his  agents  to  show  the  premises 
to  persons  wishing  to  hire  the  same,  and  to  place  on  the  exterior 
of  the  premises  notices  offering  the  premises  to  let  or  for  sale,  and 
such  notices  shall  remain  without  hindrance  or  molestation. 

Twentieth.  This  lease,  and  all  rights  thereunder,  is  and  shall 
be  subject  and  subordinate  to  the  lien  of  any  mortgage  or  mort- 
gages which  may  at  any  -time  during  the  tem»  hereby  granted  be 
executed  by  any  owner  of  or  holder  of  the  title  to  the  above 
described  premises  and  be  made  a  lien  upon  the  same ;  and  is  and 
shall  be  further  subject  to  any  building  loan  agreement  in  pur- 
suance of  which  any  such  mortgage  may  be  made ;  provided  that 
the  total  principal  indebtedness  of  any  such  mortgages  which  at 
any  time  may  be  a  lien  upon  said  premises  prior  in  lien  and  right 
to  this  lease,  shall  not  exceed  the  sum  of  (two  hundred  thousand) 
dollairs  ($200,000,)  and  any  such  mortgage  and  building  loan 
agreement  so  executed  may  cover  and  have  reference  to,  and  be  a 
lien  upon,  the  building  to  be  erected  upon  the  described  premises 
by  the  tenant  as  hereinafter  provided,  and  any  such  mortgage  or 
mortgages  may  be  changed  and  replaced  and  extended,  either  in 
like  amount  or  otherwise,  and  this  lease  and  all  rights  thereunder 
shall  be  and  remain  subject  and  subordinate  to  any  sudh  mort- 
c^ac^e  or  mortgages.  The  tenant,  for  itself,  its  successors  and 
assigns,  agrees  to  execute  and  deliver  any  agreement  which  may 
be  required  by  any  mortgagee,  so  as  to  carry  this  clause  into  full 
force  and  effect.  Should  the  landlord  at  any  time  be  m  default 
in  the  payment  of  interest  on  any  mortgage  or  mortgages  which 
he  or  his  successors  may,  during  the  term  hereof,  place  upon  said 
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premises  pursuant  to  the  foregoing  clause  for  a  period  of  (thirty) 
days,  such  interest  may,  at  the  tenant's  option,  be  paid  by  the  ten- 
ant to  the  holder  of  any  such  mortgage  upon  which  interest  is  in 
default,  and  the  amount  of  such  payment,  with  interest  thereon, 
may  be  charged  against  the  rent  next  or  subsequently  falling  due 
under  the  terms  of  this  lease. 

Twenty-first.  No  structural  alterations,  additions  or  improve- 
ments shall  be  made  in  or  to  the  building  to  be  erected  upon  the 
said  premises  without  the  consent  of  the  landlord  in  writing  and 
upon  plans  and  specifications  submitted  to  and  approved  by  the 
landlord.  It  is  expressly  and  distinctly  understood  and  agreed 
between  the  parties  hereto : 

(a)  All  improvements  mad©  in,  to  or  on  the  premises  and  all 
additions  thereto  and  to  the  machinery  and  appurtenances,  except 
detachable  movable  business  fiixtures,  shall,  upon  the  delivery  of 
the  same  to  the  said  premises,  become  the  unencumbered  property 
of  the  landlord  and  remain  and  be  surrendered  with  the  premises 
as  part  thereof  at  the  termination  oi  this  lease. 

(b)  This  lease  is  subject  and  subordinate  to : 

(1)  State  of  facts  shown  on  a  survey  made  by 

dated  April  28,  1913 ; 

(2)  That  no  representations  have  been  made  herein  by 

the  landlord  that  he  has  or  could  obtain  and 
maintain  vaults  under  the  sidewalks  of  said 
premises. 

(c)  The  landlord  shall  not  be  liable  for  any  personal  or  prop- 
erty damage  caused  by  or  to  other  tenants  or  persons  in  the 
building  resulting  from  electricity,  water,  rain,  snow  or  gas  which 
may  leak  or  flow  from  any  part  of  the  building,  or  from  the  pipes 
or  plumbing  work  of  the  same,  or  from  any  place  or  cause,  or  for 
any  interference  witb  the  use  of  the  premises  or  any  part  thereof 
caused  by  the  operations  of  the  City  of  (New  Yorh)  or  other  pub- 
lic authority  in  the  construction  of  any  public  work. 

(d)  The  landlord  shall  not  be  responsible  for  any  latent  defect 
or  change  in  the  condition  of  the  existing  building  on  said  prem- 
ises or  in  any  building  which  may  be  erected  thereon,  nor  shall  the 
rent  be  withheld  or  diminished  on  account  of  any  such  defect  or 
change. 
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(e)  If  the  tenant  shall  make  default  in  fulfilling  any  of  the 
covenants  and  conditions  of  this  lease  or  in  making  any  payment 
hereinafter  provided  for  or  in  case  the  tenant  abandons  the  prem- 
ises, the  landlord  may  re-enter  the  said  premises  and  remove  all 
persons  therefrom,  either  by  any  suitable  action  or  proceeding  at 
law  or  by  force  or  otherwise  without  being  liable  to  indictment, 
prosecution  or  damage  therefor ;  and  in  any  such  case  the  landlord 
may  give  the  tenant  notice  of  his  election  to  end  the  term  of  this 
lease  and  if  such  default  be  not  immediately  made  good,  the  term 
hereby  granted  shall  expire  and  all  right  of  occupation  hereunder 
on  the  part  of  the  tenant  shall  end  and  the  tenant  will  quit  and 
surrender  the  said  premises  to  the  landlord,  or,  at  the  landlord's 
option,  the  landlord  may  relet  the  premises  as  the  agent  of  the 
tenant  and  receive  the  rents  thereof,  applying  the  same,  first,  to 
the  payment  of  any  such  expenses  as  he  may  be  reasonably  put  to 
in  re-entering  and  leasing  said  premises,  and  then  to  the  payment 
of  the  amount  which  would  be  payable  as  rent  and  other  payments 
which  might  or  would  become  due  and  payable  by  the  tenant 
according  to  the  terms  of  this  lease  if  the  same  had  not  been  termi- 
nated, and  the  balance,  if  any,  at  the  expiration  of  this  lease  or 
any  renewal  thereof,  shall  be  paid  over  to  the  tenant. 

(f )  In  case  of  re-entry,  or  of  termination  of  this  lease  by  sum- 
mary proceedings,  or  other  legal  proceedings  instituted  by  the 
landlord,  or  on  behalf  of  the  landlord,  whether  the  premises  be  re- 
let or  not,  the  tenant  shall  remain  liable  until  the  time  when  this 
lease  or  renewal  thereof  would  have  expired  but  for  the  termina- 
tion thereof,  for  the  amount  which  would  have  become  due  as  rent 
and  additional  rent  as  reserved  herein  if  this  lease  had  not  been 
terminated,  less  the  avails  of  reletting,  if  any  there  be,  and  shall 
pay  the  same  monthly,  or  otherwise  as  hereinbefore  provided  for 

payment  of  rent. 

(g)  The  failure  of  the  landlord  to  insist  in  any  one  or  more 
instances  upon  strict  performance  of  any  of  the  covenants  or  con- 
ditions of  this  lease,  or  to  exercise  any  option  herein  conferred, 
shall  not  be  construed  as  a  waiver  or  relinquishment  for  the  future 
of  any  such  covenant,  condition  or  option,  but  the  same  shall  con- 
tinue and  remain  in  full  force  and  effect. 

(h)  All  notices  provided  for  in  this  lease  shall  be  given  m 
writing,  and  may  be  given  by  mailing  and  depositing  the  same  at 
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any  post  office,  station  or  letter  box,  enclosed  in  a  postpaid  envolope 
addressed  to  the  tenant  at  the  deomised  premises. 

As  further  and  additional  consideration  moving  from  the  tenant 
to  the  landlord  hereunder,  and  to  induce  the  landlord  to  enter 
iato  this  tease,  the  tenant  further  agrees  as  follows,  to  wit : 

First.  That  it  will,  with  all  due  speed  and  diligence,  demolish 
and  remove  from  the  above-described  premises  the  building  now 
erected  thereon,  and  will  then  straightway  begin  and  will,  with 
like  speed  and  diligence,  erect  upon  said  premises  a  twelve-story 
and  basement  brick  and  stone  store  and  loft  building,  of  steel 
frame,  and  of  fireproof  construction,  and  which  shall  conform  to 
plans  and  specifications  therefor  now  in  course  of  preparation  by 
(Messrs.  Warren  &  Curtis,)  and  which  plans  and  specifications 
shall  be  subject  to  the  approval  of  the  landlord  and  tenant;  it 
being  understood  and  agreed  that  said  building  is  to  be  of  a 
character  and  quality  and  similar,  but  not  inferior,  to  the  build- 
ing now  erected  upon  the  premises  (Nos  31  amd  33  East  2>2nd 
Street,  New  York.) 

Said  building,  and  the  plans  and  specifications  therefor  shall 
conform  with  all  laws  and  regulations  both  State  and  municipal, 
and  the  tenant  shall,  upon  obtaining  the  landlord's  approval  of  the 
said  plans  and  specifications,  continuously  proceed  with  the  erec- 
tion upon  said  land  of  the  said  building  so  that  the  same  will  be 
completely  finished  and  ready  for  use  and  occupancy  on  or  before 
February  1,  1915. 

In  the  event  that  said  building  to  be  erected  by  the  tenant 
should  not  be  wholly  completed  and  ready  for  occupancy  by  said 
February  1,  1915,  through  no  fault  of  the  tenant,  but  by  reason  of 
the  fault  of  the  landlord,  or  by  reason  of  strikes,  lockouts,  act  of 
God  or  the  public  enemy,  then  the  time  lost  through  any  such 
cause  shall  be  added  to  the  time  herein  fixed  for  the  first  payment 
of  the  original  annual  rent  reserved  herein,  provided  the  tenant 
employs  only  union  labor  in  the  construction  of  said  building 
and  bears  the  carrying  charges  of  the  said  premises  and  building 
until  the  said  building  is  completed  and  ready  for  occupancy. 

Second.  That  said  building  when  completed,  and  all  materials 
entering  into  the  construction  thereof  during  its  course  of  erection, 
shall  be  and  become,  as  said  materials  are  delivered  upon  the 
said  premises,  the  free  and  unencumbered  property  of  the  landlord, 
free  and  clear  of  any  lien,  chattel  mortgage  of  any  kind  or  nature 
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whatsoever  —  the  intent  being  that  said  materials  and  said  build- 
ing shall  be  and  become  real  estate  and  the  property  of  the  land- 
lord "without  any  elaim  thereon  by  the  tenant  or  other  person  as 
to  the  ownership  thereof. 

Third.  That  any  and  all  sums  necessary  and  required  to  com- 
plete the  said  building  according  to  the  said  plans  and  specifica- 
tions over  and  above  the  sum  of  (one  hundred  and  sixty  thousand 
dollars  ($160,000))- — (to  be  supplied  by  the  landlord  as  herein- 
after set  out) —  shall  be  paid  and  advanced  by  the  tenant  as 
additional  irent  hereunder  and  without  claim  therefor  either 
against  the  landlord  or  the  said  premises,  and  a  failure  of  the 
tenant  to  make  such  advances  or  any  of  them,  as  required  by  the 
progress  of  said  building  or  pursuant  to  contracts  made  by  the 
tenant  incident  to  the  erection  of  said  building,  shall  be  deemed  a 
default  hereunder,  and  all  right  of  the  tenant  under  this  lease  shall 
immediately  cease  and  determine  and  the  landlord  shall  have  any 
and  all  rig'hts  that  he  would  possess  according  to  law  upon  the 
default  by  the  tenant  in  the  payment  of  the  original  rent  hereunder. 

Fourth.  That  during  the  construction,  and  until  the  comple- 
tion of  the  building  to  be  erected  upon  said  premises  by  the  tenant, 
the  tenant  shall  pay  to  the  landlord,  as  additional  rent  hereunder, 
interest  at  the  rate  of  (dx  per  cent  (6%))  per  annum  upon  such 
sums  of  money  as  shall,  pursuant  to  the  terms  of  this  lease,  be 
advanced  by  the  landlord  to  the  tenant;  such  interest  is  to  be 
computed  from  the  respective  dates  upon  which  any  such  advances 
are  made  and  shall  be  payable  on  {February  1,  1915,)  and  upon 
the  first  day  of  each  month  thereafter  until  the  completion  of 
said  building. 

Fifth.  That  the  tenant  will  well  and  truly  observe  the  follow- 
ing provisions  in  and  about  the  construction  of  said  building: 

(a)  The  building  shall  be  constructed  in  strict  accordance  with 
the  plans  and  specifications  approved  and  agreed  upon  by  the 

parties  hereto;  . 

(b)  The  landlord  or  his  architect  shall  have  sufiicient  notice  to 
permit  an  examination  of  the  bottom  of  the  trenches  before 
foundation  concrete  is  started ;  j.    ,      v   -u- 

(c)  The  steel  entering  into  the  construction  of  the  building 
shall  be  painted  after  construction  a  field  coat  additional  to  the 
shop  coat,  and  of  a  quality  of  paint  approved  by  the  landlord; 

(d)  The  details  of  the  floor  construction  and  framing  plans 
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shall  be  submitted  to  the  landlord  before  the  contract  therefor 
is  let; 

(e)  Permanent  stairs  with  temporary  treads  shall  be  erected  as 
rapidly  as  the  frame-work  is  erected,  but  if  the  permanent  stairs 
shall  be  delayed,  temporary  plank  stairs  shall  be  erected  in  lieu 
thereof ; 

(f )  After  floor  filling  is  completed  and  before  the  wood  flooring 
is  laid  in  each  story,  sufficient  notice  shall  be  given  to  the  land- 
lord to  enable  inspection  of  the  same; 

(g)  The  landlord  shall  have  sufficient  notice  when  tests  of  the 
plumbing  and  framing  systems  and  structural  work  are  to  be 
made,  and  any  further  tests  required  by  the  landlord  shall  be 
made  by  the  contractors  for  such  work  under  the  direction  of  the 
landlord,  at  the  expense  of  the  tenant; 

(h)  The  frame-work  of  the  building  shall  be  of  steel  and  all 
connections  within  a  three  foot  radius  of  columns  shall  be  riveted ; 

(i)  The  landlord  or  his  architect  shall  be  given  an  opportunity 
to  examine  all  cast  iron  work  used  in  the  construction  of  the 
building  before  it  is  painted,  and  no  cast  iron  members  shall  be 
used  which  are  not  approved  by  the  landlord  and  the  building 
department.  Any  such  member  which  may  not  have  been  so 
approved  which  shall  be  incorporated  in  the  building  shall  be 
removed  whenever  required  by  the  landlord; 

(j)  During  the  construction  of  the  building,  the  landlord  and 
the  holder  of  any  mortgage  placed  on  said  premises  by  the  land- 
lord, and  the  landlord's  architects  and  engineers,  may  from  time 
to  time,  inspect  the  building  and  shall  be  furnished,  if  required  by 
them  with  copies  of  all  plans,  detailed  plans,  shop  drawings  and 
specifications  relating  to  the  construction  of  the  building,  and  they 
may  examine  all  plans,  detailed  plans,  shop  drawings  and  specifi- 
cations which  are  kept  at  the  work; 

(k)  No  advance  to  be  made  by  the  landlord  shall  be  due  unless 
all  work  usually  done  at  the  stage  of  construction  when  the 
advance  is  payable  under  the  terms  of  the  schedule  of  payments 
hereinafter  set  out  be  done  in  a  good  and  workmanlike  manner, 
and  all  materials  and  fixtures  usually  furnished  and  installed  at 
such  stage  of  construction,  be  furnished  and  installed;  nor  unless 
all  iron  work  and  construction  be  approved  by  an  engineer  satis- 
factory to  the  landlord ; 
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Parts  or  the  whole  of  any  installments  to  be  advanced  by  the 
landlord  may  be  made  before  they  become  due  if  the  landlord  or 
the  holder  of  any  mortgage  placed  by  the  landlord  believe  it 
advisable  so  to  do,  and  aU  such  advances  or  payments  shall  be 
deemed  to  have  been  made  in  pursuance  of  this  agreement  and 
not  to  be  modifications  thereof.  The  making  of  any  advance  or 
any  part  of  an  advance  shall  not  be  deemed  an  approval  or  accept- 
ance by  the  landlord  or  the  holder  of  any  such  mortgage  of  the 
work  theretofore  done.  The  landlord  or  the  holder  of  the  mort- 
gage may  make  any  advances  or  parts  of  any  advances  after  the 
happening  of  any  of  the  events  specified  in  the  next  clause  of  this 
agreement  without  thereby  waiving  the  right  to  declare  a  default 
of  this  lease  and  without  becoming  liable  to  make  any  other  or 
further  advance.     All  advances  are  to  be  made  at  the  office  of 

and  the  tenant  is  to  give 

the  landlord  (three)  (3)  days'  notice  in  writing  before  demanding 
any  advance; 

(1)  If  the  construction  of  the  building  is  not  carried  on  with 
reasonable  dispatch,  or  should  be  discontinued  at  any  time,  the 
landlord  or  the  holder  of  any  mortgage  placed  by  the  landlord, 
may  protect  or  complete  the  building.  If  any  mechanic's  lien  or 
liens  should  be  filed  against  said  premises,  such  holder  or  the 
landlord  may  retain  or  deposit  in  behalf  of  the  tenant,  with  the 
clerk  of  the  county  in  which  said  premises  are  situated,  sums 
sufficient  to  discharge  such  lien  or  liens;  if  the  building  be  not 
completed  or  be  untenanted,  such  holder  or  the  landlord  may  take 
possession  thereof,  employ  watchmen  to  protect  the  building  from 
depredation  or  injury,  and  may  preserve  and  protect  the  fixtures 
and  property  therein;  if  any  taxes,  assessments  or  water  rates 
affecting  said  premises  should  become  due  and  remain  unpaid, 
the  landlord  may  pay  the  same;  any  sums  paid  or  expended  in 
accordance  with  any  of  the  foregoing  provisions  of  this  clause 
shall  be  deemed  to  be  advanced  to  the  tenant  and  at  the  option 
of  the  landlord  may  be  deducted  from  any  advance  thereafter 
becoming  due; 

(m)  Whenever  and  as  often  as  any  of  the  following  events 
occur  before  the  sum  of  (one  hundred  and  sixty  thousand)  dollars 
($160,000,)  is  fully  advanced,  all  obligation  on  the  part  of  the 
landlord  to  make  or  procure  any  further  advances  shall  cease 
and  if  the  landlord  so  elect,  he  may  at  once  re-enter  and  take 
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possession  of  the  said  premises,  anything  herein  contained  to  the 
contrary  notwithstanding ; 

(1)  If  a  copy  of  the  plans  and  specifications  of  the  building 
and  of  any  modifications  thereof  be  not  furnished  to  the  land- 
lord whenever  he  shall  require  the  same; 

(2)  If  the  plans  and  specifications  shall  not  be  satisfactory  to 
the  landlord; 

(3)  If  the  plans  be  not  approved  by  the  building  department 
before  an  advance  is  demanded; 

(4)  If  the  building  be  not  erected  in  strict  accordance  with 
the  jilans  and  specifications  appToved  by  the  landlord ; 

(5)  If  the  materials  or  construction  of  the  building  be  not 
satisfactory  to  the  landlord  or  his  architects; 

(6)  If  any  materials,  fixtures  or  articles  used  in  the  construc- 
tion of  the  building  or  appurtenant  thereto  should  be  purchased  by 
the  borrower  or  any  contractor  or  other  person  furnishing  labor 
or  materials  to  the  building,  so  that  the  absolute  ownership  of 
such  materials,  fixtures  or  articles  will  not  vest  in  the  landlord 
immediately  on  delivery  at  the  building; 

(7)  If  the  tenant  do  not  disclose  to  the  landlord  the  names  of 
all  persons  with  whom  the  borrower  contracts  or  intends  to  con- 
tract for  the  construction  of  the  building  or  the  furnishing  of  labor 
or  materials  therefor  and  obtain  the  acceptance  by  the  landlord 
of  such  persons  as  contractors  upon  the  building; 

(8)  If  the  borrower  does  not  produce  upon  demand  the  con- 
tracts, bills  of  sale  or  agreements  or  any  of  them  under  which  the 
tenant  claims  title  to  the  materials,  fixtures  and  articles  used  in 
the  construction  of  the  building  and  appurtenant  thereto ; 

(9)  If  the  tenant  should  not  proceed  continuously  with  the 
erection  and  completion  of  the  building  (stoppage  by  reason  of 
actual  strikes,  lock-outs  and  other  conditions  over  which  the  tenant 
has  no  control,  excepted) ; 

(10)  If  a  survey  should  show  that  the  building  encroaches  upon 
property  other  than  that  described  herein,  to  an  extent  deemed 
material  by  the  landlord;. 

(11)  If  there  should  be  at  any  time  any  note  or  notice  of  viola- 
tion of  law  or  of  any  State  or  municipal  regulation  or  ordinances 
filed  in  or  issued  by  a  ptiblic  department  or  authority  against  the 
building  or  against  the  tenant. by  reason  of  any  matter  in  or  about 
the  construction  of  the  building; 
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(12)  If  the  buUding  should  be  materially  injured  or  destroyed 
by  fire  or  other  casualty ; 

(13)  If  the  borrower  does  not  observe  the  provisions  of  the 
clauses  of  this  agreement ; 

(14)  If  the  tenant  should  assign  this  contract  or  any  interest 
therein,  or  any  rights  to  receive  any  payment  or  portion  of  a  pay- 
ment herein  provided  for,  or  give  or  issue  an  order  on  the  landlord 
for  the  payment  of  any  money  payable  under  this  agreement ; 

(15)  If  a  petition  in  bankruptcy  should  be  filed 'by  or  against 
the  tenant; 

(16)  If  the  borrower  should  encumber  this  lease  or  any  interest 
therein ; 

(17)  If  the  premises  should  become  encumbered  by  any  lien  or 
encumbrance  not  herein  provided  for,  through  any  act  of  the  tenant, 
whether  such  act  be  an  act  of  omission  or  commission ; 

(18)  If  default  should  be  made  in  the  payment  of  any  sum 
herein  provided  to  be  made  by  the  tenant ; 

(19)  At  the  option  of  the  landlord  no  advance  need  be  made 
so  long  as  there  is  noted  in  any  municipal  or  other  public  depart- 
ment, any  note  or  notice  that  the  building  violates  any  provision 
of  law  or  any  ordinance  applicable  thereto.  The  tenant  shall 
furnish  to  the  landlord  ofiicial  searches  made  in  such  departments 
whenever  required  so  to  do; 

(2.0)  So  much  of  any  advance  as  may  be  necessary  may  be 
applied  to  the  payment  of  any  sums  owed  by  the  tenant  for  sur- 
veys, architect's  fees  and  other  proper  charges,  after'  the  same  shall 
be  due  and  payable. 

All  notices  herein  provided  for  to  be  given  to  the  landlord  in 
connection  with  and  concerning  the  construction  of  said  building 
shall  be  sufficient  if  given  to  (Messrs.  Warren  &  Curtis,)  architects 
for  the  landlord,  and  their  approval  and  acceptance  of  any  material 
and  work  herein  provided  for  to  be  approved  by  the  landlord  shall 
be  sufficient  and  be  deemed  the  acceptance  and  approval  of  the 
landlord. 

Sixth.  That  the  tenant  shall,  to  the  extent  of  {four  thousand) 
dollars  ($4,000)  and  as  additional  rent  hereunder,  pay  the  fees, 
expenses  and  charges  of  (Messrs.  Warren  <&  Curtis,)  for  drawing 
the  plans  and  specifications  of  the  buildings,  the  inspection  thereof 
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during  tlie  construction ;  other  expenses  and  charges  of  this  char- 
acter, not  incurred  by  the  tenant  and  arising  out  of  the  construction 
of  the  building  in  pursuance  hereof  shall  be  paid  by  the  landlord. 
But  the  landlord  may,  at  the  expense  of  the  tenant,  procure  sur- 
veys of  said  premises  to  be  made  by  a  surveyor  satisfactory  to  the 
landlord  as  and  when  he  may  be  advised  surveys  are  proper  and 
necessary  for  his  protection. 

The  tenant  shall  pay,  as  additional  rent  hereunder,  to  the  land- 
lord, the  further  sum  of  (five  thousand)  dollars  ($5,000,)  to 
reimburse  the  landlord  to  that  extent  for  such  fees,  expenses,  dis- 
bursements and  charges  as  the  landlord  may  or  shall  incur  in  plac- 
ing any  mortgage  or  mortgages,  or  renewals  or  extensions  thereof, 
on  the  said  premises,  for  the  purpose  of  obtaining  f unds'with  which 
to  procure  the  advances  herein  provided  for  to  be  made  by  the 
landlord  to  the  tenant  towards  the  erection  of  the  building  to  be 
erected  on  said  premises,  or  other  purposes;  and  said  sums  of 
{four  thousand)  dollars  ($4,000)  and  {five  thousand)  dollars 
($5,000)  respectively,  and  any  other  payments  provided  for  and 
set  out  in  this  paragraph  "  Sixth,"  shall  be  due  and  payable  by 
the  tenant  to  the  landlord  on  the  tenth  day  after  payment  of  said 
sumsi  shall  be  requested  by  the  landlord  of  the  tenant. 

Seventh.  That  the  tenant  shall,  before  this  lease  shall  take  effect 
and  be  binding  upon  the  landlord,  furnish  and  deliver  to  the  land- 
lord such  security  satisfactory  to  the  landlord  as  will,  in  the  judg- 
ment of  the  landlord,  provide  for  and  secure  the  performance  by 
the  tenant  of  each  and  every  covenant  herein  contained  on  its  part 
to  be  kept  and  performed,  but  such  security  shall  not  be  deemed  to 
release  the  tenant  or  any  guarantor  hereof  of  any  liability  here- 
under, and  said  security  shall  be  returned  to  the  tenant  upon  the 
full  completion  of  the  building,  and  upon  the  payment  of  the  cost 
of  the  same  and  of  the  materials  and  fixtures  entering  into  the 
construction  thereof. 

The  Landloed  Covenants  to  and  with  the  Tenant 
First.    That  if  the  tenant  proceeds  with  the  performance  of  the 
covenants  hereinbefore  contained  according  to  the  true  intent  and 
meaning  thereof,  the  landlord  will  advance  or  procure  to  be  ad- 
vanced to  the  tenant  toward  the  construction  of  the  building  to  be 
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erected  on  the  premises,  the  sum  of  (one  hundred  and  sixty  thovr 
sand)  dollars  ($160v000,)  to  be  advanced  in  installments  as  set 
forth  in  "  Schedule  A,"  hereto  attached  and  made  a  part  hereof, 
but  each  and  every  such  advance  is,  and  shall  be,  conditioned  as 
hereinbefore  set  forth. 

Second.  The  landlord  will  suffer  no  default  in  the  payment  of 
the  principal  sum  of  any  mortgage  that  may  be  placed  on  said 
premises  by  the  landlord. 

Third.  That  if,  and  so  long  as  the  tenant  pays  the  rents  and 
additional  rents  reserved  under  this  lease  and  in  all  respects 
observes  the  terms  hereof,  the  tenant  shall  quietly  enjoy  the 
demised  premises  and  every  part  thereof,  subject,  however,  to  the 
terms  and  provisions  hereof. 

IT  IS  FURTHEK  COVENANTED  AND  AGEEED  by  and 
between  the  parties  hereto  that  this  lease,  in  each  and  every  of 
its  terms  and  provisions,  and  all  liability  of  the  landlord  there- 
under, is  subject  to  and  contingent  upon  the  landlord's  obtaining 
the  consent,  permission  and  direction  of  the  supreme  court  of  the 
State  of  New  York  to  make  and  enter  into  this  lease.  Should  such 
consent,  permission  and  direction  of  the  Supreme  Court  be  with- 
held upon  the  landlord's  application  to  the  court  for  the  same,  then 
this  lease  is  as  to  the  landlord  and  tenant  void  and  of  no  effect ; 
should  such  consent,  permission  and  direction  of  the  court  be 
granted,  then  written  notice  thereof  shall  be  given  to  the  tenant, 
and  from  the  date  of  such  notice,  this  lease  shall  be  binding  upon 
the  parties  hereto,  their  respective  successors  and  assigns,  and  the 
said  lease  shall  be  in  full  force  and  effect.  The  landlord  will,  with 
due  diligence,  make  application  to  the  Supreme  Court  of  the  State 
of  New  York,  County  of  New  York,  for  the  consent,  permission 
and  direction  contemplated  hereby,  and  will,  with  all  reasonable 
despatch,  prosecute  such  proceedings  as  may  be  necessary  until 
the  consent,  permission  and  direction  is  either  granted  or  withheld. 

IT  IS  FUETHER  COVENANTED  AND  AGEEED  by  and 
between  the  landlord  and  the  tenant  that  this  Indenture  of  lease 
and  all  of  its  terms,  covenants,  conditions  and  provisions  shall 
apply  to  and  bind  the  landlord  and  the  tenant,  their  respective 
successors  and  assigns. 
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IN  WITNESS  WHEEEOF  the  parties  hereto  have  executed 
this  agreement  the  day  and  year  first  above  written. 

[seal] 
(GEORGE  W.  YATES), 
(As  Sole  Surviving  Trustee,  Etc.) 
(Barnatrd  Realty   Company,  Inc.), 

By  (George  Gray),  President. 
Attest : 

(Albert  Bumard), 
[seal]  Secretary. 

(Acknowledgment) 


rOHM  No.  610 
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BY  THIS  LEASE  executed  this  (twenty-seventh)  day  of 
(April,  1916,)  in  consideration  of  the  following  conditions  and 
covenants  entered  into  by  the  parties  hereto  for  themselves,  their 
heirs,  successors,  legal  representatives  and  assigns,  (John  Cox)  of 
(Roxbury,  Mass.,)  as  lessor,  does  lease  unto  (Investors  Realty 
Compan/y,  a  corporation  duly  organized  and  existing  under  the 
laws  of  the  State  of  New  York,)  as  lessee,  ALL  that  certain, 
(etc.) 

(Description) 

TO  HAVE  AND  TO  HOLD  the  said  above-deserihed  and 
hereby  leased  premises  unto  the  said  lessee  for  a  term  of  (twenty) 
(20)  years,  commencing  on  the  (first)  day  of  (May,  1916,)  and 
ending  on  the  (SOth)  day  of  (April,  1936,)  yielding,  rendering 
and  paying  therefor  unto  the  said  lessor  yearly  and  every  year 
during  the  said  term  hereby  granted  the  yearly  rent  or  sum  of 
(six  hundred)  ($600)  dollars  in  equal  (quarter  yearly)  payments 
of  (oTie  hundred  and  fifty)  ($150)  dollars  each  on  the  first  days 
of  (August,  November,  February  and  May)  in  each  and  every 
year  of  said  term  [except  the  last  (quarter  yearly)  payment, 
which  is  to  be  made  on  the  C^Oth)  day  of  (April,)  the  day  of  the 
expiration  of  the  term,]  in  addition  to  all  taxes,  assessments  and 
water  rates  and  other  charges  which  may  be  imposed  on  said 
premises  during  the  term; 
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PROVIDED  ALWAYS,  NEVERTHELESS,  that  if  the 
yearly  rent  above  reserved,  or  any  part  thereof,  shall  be  behind  or 
unpaid  on  any  day  of  payment  whereon  the  same  ought  to  be 
paid  as  aforesaid,  or  if  default  shall  be  made  in  any  of  the  cove- 
nants and  conditions  herein  contained  on  the  part  and  behalf  of 
the  said  lessee  to  be  paid,  kept  and  performed,  then  and  from 
thenceforth  it  shall  and  may  be  lawful  for  the  said  lessor  into  and 
upon  the  said  demised  premises  and  every  part  thereof,  wholly  to 
re-enter  and  the  same  to  have  again,  repossess  and  enjoy  as  in  his 
iirst  and  former  estate  anything  herein  contained  to  the  contrary 
in  anywise  notwithstanding; 

PROVIDED  ALWAYS  and  the  said  lessee  does  hereby  cove- 
nant and  agree  to  and  with  the  said  lessor  in  manner  following, 
•  that  is  to  say :  That  the  said  lessee  during  the  said  term  hereby 
granted,  shall  and  will  well  and  truly  pay  unto  the  said  lessor  the 
said  yearly  rent  or  sum  of  (six  hundred)  ($600)  dollars  above 
reserved  on  the  days  and  times  and  in  the  manner  mentioned  and 
prescribed  as  aforesaid  for  the  payment  thereof,  without  any 
deduction,  fraud  or  delay,  according  to  the  true  intent  and  mean- 
ing of  these  presents. 

Second.  That  the  said  lessee  shall  and  will  at  its  own  proper 
cost  and  charge  bear,  pay  and  discharge  all  such  taxes,  assess- 
ments, water  rates,  expenses  of  water  meters,  their  connections 
and  settings,  and  all  other  payments  of  what  kind  or  nature, 
soever  as  shall  during  the  term  hereby  granted,  be  imposed  on  or 
grow  due  or  payable  out  of  or  for  or  by  reason  of  the  said  demised 
premises  or  any  part  thereof,  by  virtue  of  any  present  or  future 
law,  ordinance  or  authority  whatsoever,  as  soon  as  they  become 
due' and  payable  and  will  keep  said  demised  premises  free,  clear, 
discharged  and  unencumbered  from  all  taxes,  assessments  and 
encumbrances  of  what  nature  or  kind  soever;  it  being  intended 
that  said  sum  shall  be  net  rent  to  said  lessor. 

Third.  That  the  said  lessee  shall  not  at  any  time  or  times  here- 
after sell,  assign,  or  otherwise  transfer  or  set  over  this  lease  or  said 
demised  premises  or  any  part  thereof,  or  any  of  its  terms,  time  or 
interest  therein,  to  any  person  or  persons  whatsoever,  without  the 
permission  or  consent  of  the  said  lessor  for  that  purpose,  in  writ- 
ing under  his  hand  and  seal,  first  had  and  obtained,  the  granting, 
..iving  or  waiving  any  one  or  more  of  such  consents  shall  not 
render  unnecessary  any  subsequent  consent  or  consents;  and  that 
40 
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the  said  lessee  will  comply  with  all  the  laws,  regulations  and  ordi- 
nances of  the  State  of  {New  York,)  and  all  other  public  ordi- 
nances of  the  State  of  {New  York,)  and  all  other  public  author- 
ities which  are  now  or  may  hereafter  be  in  force  and  applicable 
to  said  premises  during  said  term,  and  that  the  said  lessee  will 
during  said  term,  at  its  own  proper  cost  and  charge,  well  and 
sufficiently  level  and  pave  and  keep  in  order  such  part  of  the 
streets  on  which  said  lots  are  bounded,  and  to  the  middle  thereof, 
including  the  sidewalk  or  walks  in  front  of  the  said  lots,  in  such 
sufficient  and  proper  manner  as  may  be  required  by  public  author- 
ity, and  will  also  have  proper  connections  made  and  maintained 
with  the  sewers. 

Fourth.  That  the  said  lessee  will  on  or  before  the  last  day  of 
said  term,  or  other  sooner  determination  of  the  estate  hereby 
granted,  remove  from  the  said  premises  any  and  all  buildings  now 
or  which  may  hereafter  be  erected  on  the  same  and  will  enclose 
the  said  land  within  by  a  good  and  sufficient  fence,  and  will  well 
and  truly  surrender  and  deliver  up  the  said  hereby  demised  prem- 
ises so  enclosed  into  the  possession  of  the  lessor  without  fraud  or 
delay. 

IlSr  WITNESS  WHEEEOF,  the  party  of  the  first  part  to  these 
presents  has  hereunto  set  his  hand  and  seal  and  the  party  of  the 
second  part  has  caused  its  corporate  seal  to  be  hereunto  affixed 
and  these  presents  to  be  signed  by  its  {president)  and  {secretary) 
the  day  and  year  first  above  written. 

[i,.s.J 
{JOHN  COX,) 

{INVESTORS  REALTY  COMPANY,) 
By  {William  Smith,)      (l.  s.) 
as  President. 
{Alel  White,) 

Secretary. 
Signed,  sealed  and  delivered  in  the  presence  of 
{HENRY  HARRIS)  as  to  {JOHN  COX.) 

(Acknowledgments) 
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FORM  No.  611 
Clause  That  Tenant  is  to  Pay  All  Charges — Ordinary  or  Extraordinary 

It  is  hereby  agreed  between  the  parties  hereto  that  it  is  their 
intention  that  the  rent  above  specified  shall  be  net  rent,  and  shall 
not  be  stibject  to  any  deduction  or  reduction  for  any  purpose  or 
purposes  whatsoever,  and  that  the  tenant  is  to  pay  all  charges 
of  whatsoever  kind  or  nature  against  the  said  premises  or  any 
part  thereof,  whether  ordinary  or  extraordinary  and  whether 
exacted  or  imposed  by  virtue  or  reason  of,  any  present  or  future 
law,  ordinance,  order,  notice,  regulation,  rule  or  requirement  of 
any  municipal,  State  or  Federal  authority,  or  of  any  department, 
board,  bureati,  commission  or  of  any  agency  thereof ;  of  the  Board 
of  Fire  Underwriters  or  any  authority  directing  any  act  to  be 
done,  compliance  of  which  is  necessary  or  proper,  except  and 
excluding  only  the  {taxes  or  assessments  on  the  real  estate,  the 
interest  upon  the  mortgage  covering  said  premises,  and  the 
premiums  for  fire  insurance  covering  the  huilding  and  fixtures 
therein,  and  premiums  for  any  other  insurance,  secured  hy  the 
owner  for  the  benefit  of  the  owner  or  his  mortgagees)  and  he  shall, 
during  the  term  hereby  granted,  at  his  own  expense,  observe  and 
perform  all  lawful  rules,  orders,  ordinances,  notices,  violations, 
regulations  and  requirements,  whether  ordinary  or  extraordinary, 
of  the  municipal  and  other  public  authorities  or  any  of  its  depart- 
ments or  bureaus  respecting  the  said  premises  or  the  use,  occupa- 
tion or  cleanliness  thereof,  including  all  sanitary  or  police  laws, 
ordinances  and  rules  and  orders  of  the  Board  of  Health,  depart- 
ment of  fire,  or  any  bureau  of  fire  prevention,  labor,  factory 
buildings,  or  any  other  public  department  of  the  City  of  (New 
YorTc,)  or  of  the  State  of  {New  York,)  or  of  the  {United  States 
of  America,)  which  may  be  applicable  to  the  said  premises  or  in 
any  way  affect  the  net  rent  thereof,  and  comply  with  and  execute 
any  and  all  rules,  orders  and  regulations  made  for  the  enforce- 
ment or  by  reason  of  or  pursuant  to  the  Workmen's  Compensation 
Act  and  the  said  Tenant  covenants  and  agrees  to  indemnify  and 
save  harmless  the  said  Landlord  against  any  loss,  expense  or 
damage,  of  any  character,  by  reason  of  his  failure  to  perform 
any  of  the  aforesaid  laws,  ordinances,  orders,  notices,  violations, 
regulations,  requirements  or  rules,  it  being  understood  and  agreed 
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and  intended  that  the  foregoing  shall  apply  even  though  the  same 
result  in  making  permanent  structural  changes  in  the  building  or 
premises  hereby  leased,  and  whether  ordinary  or  extraordinary, 
but  nothing  herein  contained  shall  require  the  said  lessee,  his 
successors  or  assigns  to  pay  any  income,  transfer  or  inheritance 
tax,  or  any  tax  imposed  on  account  of  the  death  or  the  devolution 
of  title  to  the  heirs  or  devisees  of  the  owner  or  owners  of  the 
premises  hereby  leased.     (See  215  N.  Y.  427,  and  213  N.  Y.  685.) 


MORTGAGES 


FORM  No.  612 
Mortgage 

THIS  INDENTURE,  made  the  (fifteenth)  day  of  (June)  in 
the  year  nineteen  hundred  and  (sixteen,)  between  (Samuel  E. 
Lay  ton  of  the  Borough  of  Manhattan,  New  York  City,)  herein- 
after described  as  party  of  the  first  part  (and  Susan  E.  Layton, 
his  wife,)  and  (Title  Guarantee  &  Trust  Company,  a  corporation 
organized  under  the  Laws  of  the  State  of  New  York,  whose  prin- 
cipal office  is  at  number  176  Broadway,  in  the  Borough  of  Man- 
hattan, City  of  New  York,)  hereinafter  descjribed  as  party  of 
the  second  part. 

WHEREAS,  the  said  (party  of  the  first  part)  by  virtue  of  For  recitai  m 
a  certain  bond  or  obligation  bearing  even  date  herewith,    (is)  !^oJ^ase'''s^ 
justly  indebted  to  the  said  party  of  the  second  part  in  the  sum  of  p.  1255. 
(Five   thousand)   dollars,  lawful  money  of  the  United  States', 
secured  to  be  paid,  together  with  the  interest  thereon,  at  the  time 
and  in  the  manner  expressed  in  said  bond  or  obligation. 

IT  BEING  THEREBY  EXPRESSLY  AGREED,  that  the 
whole  of  the  principal  sum  shall  become  due  after  default  in  the 
pavment  of  interest,  taxes,  or  assessments,  as  hereinafter  provided. 

NOW  THIS  INDENTURE  WITNESSETH,  that  the  party 
of  the  first  part,  for  the  better  securing  the  payment  of  the  sum 
of  money  mentioned  in  the  said  bond  or  obligation,  with  the 
interest  thereon,  and  also  for  and  in  consideration  of  one  dollar 
paid  by  the  party  of  the  second  part,  the  receipt  whereof  is  hereby 
acknowledged,  does  hereby  grant  and  release  unto  the  party  of  the 
second  part,  and  to  (its  successors)  and  assigns  forever,  all 

[^Description] 

*         -■■■         -"-         *         *         TOGETHER   with  the   appur-  Clause  to  be 
tenances,  and  all  the  estate  and  rights  of  the  party  of  the  first  ^l^  ^^'^"^^ 
part    in  and  to  said  premises,  TO  HAVE  AND  TO  HOLD  the  mortgage,  see 
above  granted  premises  unto  the  party  of  the  second  part,   (its  ^'  ■^^®' 
successors)  and  assigns  forever.   PROVIDED  ALWAYS,  that  if 
the  party  of  the  first  part  or  the  heirs,  executors,  or  administrators 
of  the  party  of  the  first  part,  shall  pay  unto  the  party  of  the 
second  part,  (its  successors)   or  assigns,  the  said  sum  of  money 

[1251] 
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In'  install- 
ment mort- 
gage substi- 
tute for 
"  Third  " 
'  Clause  for 
installment 
mortgage," 
p.  1256. 


mentioned  in  the  said  bond  or  obligation,  and  the  interest  thereon, 
at  the  time  and  in  the  manner  mentioned  in  the  said  bond  or  obli- 
gation, that  then  these  presents  and  the  estate  hereby  granted, 
shall  cease,  determine  and  be  void. 

AND  the  party  of  the  first  part  covenants  with  the  party  of  the 
second  part  as  follows : 

First.  That  the  party  of  the  first  part  will  pay  the  indebtedness 
as  provided  in  this  mortgage  and  if  default  be  made  in  the  pay- 
ment of  any  part  thereof,  the  party  of  the  second  part  shall  have 
power  to  sell  the  premises  herein  described,  according  to  law. 
Said  premises  may  be  sold  in  one  parcel,  any  provision  of  law  to 
the  contrary  notwithstanding. 

Second.  That  the  party  of  the  first  part  will  keep  the  buildings 
on  the  said  premises  insured  against  loss  by  fire  for  the  benefit  of 
the  party  of  the  second  part.  Should  the  party  of  the  second  part 
by  reason  of  such  insurance  against  loss  by  fire,  as  aforesaid, 
receive  any  sum  or  sums  of  money,  such  amount  may  be  retained 
and  applied  by  the  party  of  the  second  part  toward  payment  of 
the  sum  hereby  secured,  or  the  same  may  be  paid  over  either 
wholly  or  in  part  to  the  party  of  the  first  part,  (his  heirs)  or 
assigns,  to  enable  the  party  of  the  first  part  to  repair  said  build- 
ings or  to  erect  new  buildings  in  their  place,  or  for  any  other  pur- 
pose or  object  satisfactory  to  the  party  of  the  second  part,  without 
affecting  the  lien  of  this  mortgage  for  the  full  amount  secured 
thereby  before  such  damage  by  fire,  or  such  payment  over,  took 
place.* 

Third.  And  it  is  hereby  expressly  agreed  that  tht.  whole  of 
the  said  principal  sum  shall  become  due  at  the  option  of  the  party 
of  the  second  part  after  default  in  payment  of  interest  for  thirty 
days,  or  after  default  in  the  payment  of  any  tax  or  assessment  for 
thirty     days     after     notice     and     demand,     or     after     default 

*  If  subject  to  prior  mortgage,  add: 

"  This  mortgage  Is  subject  and  subordinate  to  two  mortgages,  one  given  to 
secure  ten  thousand  ($10,000)  dollars  and  interest  and  the  other,  five  thousand 
($5,000)  dollars  and  interest,  respectively,  now  prior  liens  on  said  premises. 

AND  IT  IS  HEREBY  EXPRESSLY  AGREED,  that  should  any  default  be 
made  in  the  payment  of  the  interest  on  either  or  both  said  prior  mortgages, 
and  should  such  interest  remain  unpaid  and  in  arrears  for  the  space  of  ten 
days,  or  should  any  suit  be  commenced  to  foreclose  either  said  prior  mortgages, 
then  the  amount  secured  by  this  mortgage  and  the  accompanying  bond  shall 
become  and  be  due  and  payable  at  any  time  thereafter  at  the  option  of  the 
owner  or  holder  of  this  mortgage. 

AND  IT  IS  HEREBY  FURTHER  EXPRESSLY  AGREED,  that  should  any 
default  be  made  in  the  payment  of  the  interest  on  either  or  both  said  prior 
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for  thirty  days  after  notice  and  demand  in  the  payment 
of  any  installment  of  any  assessment  for  local  improvement  here- 
tofore or  hereafter  laid  which  is  or  may  become  payable  in  annual 
installments,  and  which  has  affected,  now  affects  or  hereafter  may 
affect  the  said  premises,  notwithstanding  that  such  installment  be 
not  due  and  payable  at  the  time  of  such  notice  and  demand ;  and 
also,  that  the  whole  of  the  said  principal  sum  shall  become  due 
at  the  option  of  the  party  of  the  second  part  upon  any  default  in 
keeping  the  buildings  on  the  premises  insured  against  loss  by  fire 
as  required  by  paragraph  marked  "  second  "  above,  or  immediately 
upon  the  actual  or  threatened  demolition  or  removal  of  any  build- 
ing erected  or  to  be  erected  upon  said  premises,  or  if  after  appli- 
cation by  any  holder  of  this  mortgage  to  two  or  more  fire  insur- 
ance companies  lawfully  doing  business  in  the  State  of  New  York, 
and  issuing  policies  upon  real  property  situate  in  the  place  where 
the  mortgaged  premises  are  situate,  the  companies  to  which  such 
application  has  been  made  shall  refuse  to  issue  such  policies. 

Fourth.  That  the  holder  of  this  mortgage,  in  any  action  to  fore- 
close it,  shall  be  entitled,  without  notice  and  without  regard  to  the 
adequacy  of  any  security  for  the  debt,  to  the  appointment  of  a 
receiver  of  the  rents  and  profits  of  said  premises ;  and  in  the  event 
of  any  default  or  defaults  in  paying  said  principal  or  interest, 
such  rents  and  profits  are  hereby  assigned  to  the  holder  of  this 
mortgage  as  further  security  for  the  payment  of  said  indebtedness. 

Fifth.  That  until  the  amount  hereby  secured  is  paid,  the  party 
of  the  first  part  will  pay  all  taxes,  assessments  and  water  rates 
which  may  be  assessed  or  become  liens  on  said  premises,  and,  in 
default  thereof,  the  holder  of  this  mortgage  may  pay  the  same, 
and  the  party  of  the  first  part  will  repay  the  same  with  interest, 
and  the  same  shall  be  liens  on  said  premises  and  secured  by  this 
mortgage. 

mortgages,  the  holder  of  this  mortgage  may  pay  such  interest,  and  the  amount 
so  paid,  with  legal  interest  thereon  from  the  time  of  such  payment,  may  be 
added  to  the  indebtedness  secured  by  this  mortgage  and  the  accompanying 
bond,  and  shall  be  deemed  to  be  secured  by  this  mortgage  and  said  bond,  and 
may  be  collected  thereunder." 

If  to  be  subordinated  to  new  mortgage  to  take  place  of  existing  building 
loan,  insert: 

"  This  mortgage  is  and  shall  at  all  times  be  subject  and  subordinate  m  lien 
to  the  lien  of  a  building  loan  mortgage  and  to  any  permanent  first  mortgage 
in  an  amount  not  exceeding  $135,000  and  interest  and  to  all  amounts  which 
may  at  any  time  be  advanced  thereon  not  exceeding  in  the  aggregate  $135,000 
and  interest  and  the  holder  of  this  mortgage  agrees  to  execute  any  proper 
agreement  to  evidence  such  subordination." 
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Sixth.  Ill  the  event  of  the  passage  after  the  date  of  this  mort- 
gage of  any  law  of  the  State  of  New  York,  deducting  from  the 
value  of  land  for  the  purposes  of  taxation  any  lien  thereon,  or 
changing  in  any  way  the  laws  for  the  taxation  of  mortgages  or 
debts  secured  by  mortgage  for  State  or  local  purposes,  or  the  man- 
ner of  the  collection  of  any  such  taxes,  so  as  to  affect  this  mort- 
gage, the  holder  of  this  mortgage,  and  of  the  debt  which  it  secures, 
shall  have  the  right  to  give  thirty  days'  written  notice  to  the  owner 
of  said  land  requiring  the  payment;  of  the  mortgage  debt,  and  it 
is  hereby  agreed  that  if  such  notice  be  given,  the  said  debt  shall 
become  due,  payable  and  collectible  at  the  expiration  of  said 
thirty  days. 

Seventh.  That  the  mailing  of  a  written  notice  or  demand  by 
depositing  it  in  any  post  office,  station  or  letter  box,  enclosed  in  a 
post-paid  envelope  addressed  to  the  owner  of  record  of  said  mort- 
gaged premises  and  directed  to  such  owner  at  the  last  address 
actually  furnished  to  the  holder  of  this  mortgage,  or,  if  no  such 
address  has  been  furnished,  then  to  such  record  owner  at  the 
mortgaged  premises,  shall  be  sufficient  notice  and  demand  in  any 
case  arising  under  this  instrument. 

Eighth.  That  the  party  of  the  first  part  will  execute  any  further 
neces-sary  assurance  of  the  title  to  said  premises,  and  will  forever 
warrant  said  title. 

Ninth.  The  party  of  the  first  part,  and  any  subsequent  owner 
of  the  premises  described  herein,  upon  request,  made  either  per- 
sonally or  by  mail,  shall  certify,  by  a  writing  duly  acknowledged, 
to  the  party  of  the  second  part  or  to  any  proposed  assignee-  of  this 
mortgage,  the  amount  of  principal  and  interest  then  owing  on  this 
mortgage  and  whether  any  offsets  or  defences  exist  against  the 
mortgage  debt;  upon  failure  to  furnish  such  certificate  after  the 
expiration  of  six  days  in  case  the  request  is  made  personally,  or 
after  the  expiration  of  thirty  days  after  the  mailing  of  such 
request  in  case  the  request  is  made  by  mail,  this  mortgage  shall 
become  due  at  the  option  of  the  holder  thereof. 

Tenth.  If  any  action  or  proceeding  be  comrneneed  by  any  per- 
son other  than  the  holder  of  this  mortgage,  (except  an  action  to 
foreclose  this  mortgage  or  to  collect  the  debt  secured  thereby)  to 
which  action  or  proceeding  the  holder  of  this  mortgage  is  made  a 
party,  or  in  which  it  becomes  necessary  to  defend  or  uphold  the 
lien  of  this  mortgage,  all  sums  paid  by  the  holder  of  this  mort- 
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gage  for  the  expenee  of  any  litigation  to  prosecute  or  defend  the 
rights  and  lien  created  by  this  mortgage  (including  reasonable 
counsel  fees) ,  shall  be  paid  by  the  party  of  the  first  part,  together 
with  interest  thereon  at  the  rate  of  six  per  cent,  per  annum,  and 
any  such  sum  and  the  interest  thereon  shall  be  a  lien  on  said 
premises,  prior  to  any  right,  or  title  to  interest  in  or  claim  upon 
said  premises  attaching  or  accruing  subsequent  to  the  lien  of  this 
mortgage,  and  shall  be  deemed  to  be  secured  by  this  mortgage  and 
by  the  bond  which  it  secures.  In  any  action  or  proceeding  to  fore- 
close this  mortgage,  or  to  recover  or  collect  the  debt  secured 
thereby,  the  provisions  of  law  respecting  the  recovery  of  costs, 
disbursements  and  allowances  shall  prevail  unaffected  by  this 
covenant. 

IN  WITN.ESS  WHEKEOF,  the  said  party  of  the  first  part 
has  signed  and  sealed  this  instrument  the  day  and  year  first  above 
written. 

(SAMUEL  E.  LAYTON,) 
(SUSAN  E.  LAYTON,)      [seal.] 

Witness : 

(CLAUDE  V.  PALLET Z.) 

(Acknowledgment) 


If  building  loan  mortgage,  substitute  following  recital : 

Recital  for  Building  Loan  Mortgage 

WHEEEAS,  the  said   executed  and 

delivered  a  certain  bond  or  obligation  bearing  even  date  herewith, 

conditioned  for  the  payment  on the . 

dav  of ,  nineteen  hundred  and ,  to  said 

party  of  the  second  part, or  assigns,  of 

the  sum  of "  ■  " 

dollars,  lawful  money  of  the  United  States,  or  so  much  thereof  as 
may  be  advanced,  with  the  interest  on  so  much  thereof  as  is 
advanced  at  any  time,  to  be  computed  on  each  sum  advanced 

from  the  date  of  such  advance  at  the  rate  of 

per  centum  per  annum,  ^^" 

to  be  paid  on  the day  of next  ensumg 

the  date  hereof  and  semi-annually  thereafter,  TOGETHER  with 
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all  fixtures  and  articles  of  personal  property  attached  to,  or  used 
in  connection  with  said  premises,  all  of  which  it  is  declared  are  to 
be  covered  by  this  mortgage. 


If  purchase  money  mortgage,  add  after  description : 

Clause  to  be  Added  in  Purchase  Money  Mortgage 

("  Said  premises  being  known  as  No.  43  West  105th  Street  and 
being  those  which  were  conveyed  to  the  said,  party  of  the  first  part 
by  Arthur  Butler  Graham,  by  deed  dated  June  15,  1916,  and 
delivered  simultaneously  herewith;  this  mortgage  being  gimen  to 
secure  a  portion  of  the  consideration  named  in  said  deed.") 


If  mortgage  secures  bond  payable  in  installments,  substitute 
the  following: 

Clause  for  Installment  Mortgage 

Third.  And  it  is  hereby  expressly  agreed'  that  the  whole  of  the 
said  principal  sum  shall  become  due  at  the  option  of  the  party 
of  the  second  part  after  default  in  payment  of  any  installment  of 
principal,  or  after  default  in  payment  of  interest  for  thirty  days, 
or  after  default  in  the  payment  of  any  tax  or  assessment  for  thirty 
days  after  notice  and  demand,  or  after  default  for  thirty  days 
after  notice  and  demand  in  the  payment  of  any  installment  of  any 
assessment  for  local  improvement  heretofore  or  hereafter  laid 
which  is  or  may  become  payable  in  annual  installments,  and  which 
has  affected,  now  affects  or  hereafter  may  affect  the  said  premises, 
notwithstanding  that  such  installment  be  not  due  and  payable  at 
the  time  of  such  notice  and  demand ;  and  also,  that  the  whole  of 
the  said  principal  sum  shall  become  due  at  the  option  of  the  party 
of  the  second  part  upon  any  default  in  keeping  the  buildings  on 
the  premises  insured  against  loss  by  fire  as  required  by  paragraph 
marked  "  second "  above,  or  immediately  upon  the  actual  or 
threatened  demolition  or  removal  of  any  building  erected  upon 
said  premises,  or  if  after  application  by  any  holder  of  this  mort- 
gage to  two  or  more  fire  insurance  companies  lawfully  doing  busi- 
ness in  the  State  of  New  York,  and  issuing  policies  upon  real 
property  situate  in  the  place  where. the  mortgaged  premises  are 
situate,  the  companies  to  which  such  application  has  been  made 
shall  refuse  to  issue  such  policies. 
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FORM  No.  613 

Power  of  Attorney  —  Short  Form 

KNOW  ALL  MEN"  BY  THESE  PEESENTS,  that  the 
{Tomplcins  Machine  Company,  a  corporation  organized  and  doing 
business  under  the  laws  of  the  State  of  New  York,  with  its.  prin- 
cipal office  and  place  of  business  in  the  City  of  Buffalo,  New 
York,)  does  hereby  make,  constitute  and  appoint  {A.ustin  Baker,) 
of  {the  Borough  of  Manhattan,  City  of  New  York,)  its  true  and 
lawful  attorney  for  it  and  in  its  name  to  (receive  any  dividends 
which  are  or  shall  become  payable  on  any  of  the  stock  standing  in 
the  name  of  the  Tompkins  Machine  Company  on  the  boohs  of  the 
Cooper  Engine  Company,  of  New  York,  and  to  give  receipt 
therefor. ) 

(TOMPKINS  MACHINE  COMPANY,) 

By  (Alvin  Tompkins,)  Treasurer. 
Attest : 

(FRANK  FOSTER,) 
(seal)  Secretary. 

(  Acknowledgment ) 


FORM  No.  614 
Power  of  Attorney  —  To  Manage  Business  and  Real  Property 
KNOW  ALL  MEN  BY  THESE  PEESENTS,  that  I,  (Her- 
bert C.  Morton,)  of  the  (Borough  of  Brooklyn,  City  of  New  York, 
being  about  to  depart  from  the  City  of  New  York  for  a  period  of 
eighteen  months,)  have  made,  constituted  and  appointed,  and  by 
these  presents  do  make,  constitute  and  appoint  (Frederick  Mor- 
ton) my  true  and  lawful  attorney  in  fact,  for  me  in  my  name, 
and  to  my  use,  (during  my  absence  from^  the  City  of  New  York,) 
to  ask,  demand,  sue  for,  recover  and  receive  all  manner  of  goods, 
chattels,  debts,  rents,  interest,  sums  of  money  and  demands  what- 
soever, due  or  hereafter  to  become  due  and  owing,  or  belonging  to 
me,  on  account  of  the  business  now  carried  on  by  me  as  (a  whole- 
sale dealer  in  leather  and  findings,)  at  (No.  5  Dey  street,  in  the 
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Borough  of  Manhattan,  City  af  New  York,)  and  to  make,  give  and 
execute  acquittances,  receipts,  releases  or  other  discharges  for  the 
same,  whether  under  seal  or  otherwise,  and  to  make,  execute, 
indorse,  accept  and  deliver  in  my  name  or  in  the  name  of  my  said 
attorney  all  checks,  notes,  drafts,  warrants,  acknowledgments, 
agreements  and  all  other  instruments  in  writing,  of  whatsoever 
nature,  as  to  my  said  attorney  may  seem  needful  for  the  carrying 
on  of  the  said  business ;  and  also  for  me  and  in  my  name  and  stead 
to  employ  all  workmen,  clerks,  assistants  and  servants  necessary 
and  proper  to  enable  my  said  attorney  more  effectually  to  conduct 
and  carry  on  my  said  business,  and  to  discharge  any  and  all  such 
workmen,  clerks,  assistants  or  servants,  and  to  do,  execute  and 
perform  and  finish  for  me,  in  my  name  and  stead,  all  and  singular 
those  things  which  shall  be  necessary  and  expedient,  or  which  my 
said  attorney  shall  judge  necessary  and  expedient  in  and  about, 
for  or  concerning  my  said  business;  and  to  enter  into  and  take 
possession  of  any  lands,  real  estate,  tenements,  houses,  stores  or 
buildings,  or  parts  thereof,  belonging  to  me,  that  may  become 
vacant  or  unoccupied,  or  to  the  possession  of  which  I  may  be  or 
may  become  entitled,  and  to  receive  and  take  for  me  and  in  my 
name  and  to  my  use  all  or  any  rents,  profits  or  issues  of  any  real 
estate  to  me  belonging,  and  to  let  the  same  in  such  manner  as  to  my 
attorney  shall  seem  needful  and  proper,  and  from  time  to  time  to 
renew  leases,  (hut  not  for  a  period  extending  beyond  the  first  day 
of  May  in  the  year  one  thousand  nine  hundred  and  five;)  and  also 
to  execute  and  deliver  all  deeds,  leases,  mortgages  and  writings  in 
that  behalf  requisite  and  necessary,  and  for  me  and  in  my  name  to 
commence,  and  prosecute  any  suits  or  actions  or  other  legal  pro- 
ceedings for  the  recovery  of  possession  of  ainy  of  my  lands  or  for 
any  goods,  chattels,  debts,  duties,  demands,  cause  or  thing  whatso- 
ever, due  or  to  become  due  or  belonging  to  me,  and  to  prosecute  and 
follow  and  discontinue  the  same,  if  he  shall  deem  pisoper,  and  for 
me  and  in  my  name  to  take  all  steps  and  remedies  necessary  and 
proper  for  the  condupt  and  management  of  my  said  business,  and 
for  the  recovery,  receiving,  obtaining  and  holding  possession  of  any 
lands,  tenements,  rents  or  real  estate,  goods  and  chattels,  debts, 
interest,  demands,  duties,  sum  or  sums  of  money  or  any  other 
thing  whatsoever,  that  is,  are  or  shall  be  by  my  said  attorney 
thought  to  be  due,  owing,  belonging  to  or  payable  to  me  in  my  own 
right  or  otherwise ;  and  also  for  me  and  in  my  name  and  stead  to 
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appear,  answer  and  defend  in  all  actions  and  suits  whatsoever 
which,  shall  he  commenced  against  me ;  and  also  for  me  and  in  my 
name  to  compromise,  settle  and  adjust,  with  each  and  every  person 
or  persons,  all  actions,  accounts,  dues  and  demands,  subsis.ting  or 
to  subsist  between  them  or  any  of  them,  and  in  such  manner  as  my 
said  attorney  shall  think  proper ;  and  for  the  better  doing,  execut- 
ing or  performing  of  any  or  all  of  the  premises,  I  do  hereby  fur- 
ther give  unto  my  said  attorney  full  power  to  constitute,  appoint 
and  authorize  in  his  place  and  stead,  and  as  his  substitute,  one  or 
more  attorney  or  attorneys,  for  me,  with  full  power  of  revocation, 
hereby  giving  to  my  said  attorney  power  and  authority  to  do, 
execute,  and  perform  and  finish  for  me  and  in  my  name  all  and 
singular  those  things  which  shall  be  expedient  and  necessary,  or 
which  my  said  attorney  shall  judge  expedient  and  necessary  in 
and  about,  for  or  concerning  the  premises,  or  any  of  them,  as  fully 
as  (I,)  the  said  (Herbert  0.  Morton,)  could  do  if  personally 
present,  hereby  ratifying  and  confirming  whatever  my  said  attor- 
ney or  his  substitute  shall  do  or  cause  to  be  done  in,  about  or  con- 
cerning the  premises,  and  any  part  thereof. 

IN  WITNESS  WHEEEOF,  I  have  hereunto  set  my  hand  and 
seal,  this  (fifteenth)  day  of  (September,)  one  thousand  nine 
hundred  and  (two.) 

(HERBERT  C.  MORTON.)      [seal] 

(Acknowledgment) 


FORM  No.  615 
Power  of  Attorney  —  By  a  Partnership,  to  Borrow  Money 
KNOW  ALL  MEN  BY  THESE  PRESENTS,  that  we, 
(Benjamin  Muller,  Aran  Muller  and  Gabriel  Milller,  composing) 
the  firm  of  (Aran  Milller  &  Sohn,)  of  (Halberstadt,  Germany,) 
have  made,  constituted  and  appointed,  and  by  these  presents  do 
make,  constitute  and  appoint  (Rudolf  Conried,)  of  (the  City, 
County  and  State  of  New  York,)  our  and  each  of  our  true  and 
lawful  attorney  in  fact,  for  us  in  the  name  of  the  said  firm  to  open 
an  account  in  I'xie  name  of  (Aron  Milller  &  Sohn,)  with  the 
(Second  National  Bank,)  of  (New  York,)  to  borrow  money  in 
the  name  of  said  firm  from  said  (Bank,)  and  to  indorse  and 
deposit  therewith  as  collateral  to  such  loans,  warehouse  receipts. 
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bills  of  lading,  storage  receipts,  and  refinery  certificates,  and  in 
connection  therewith  to  sign,  indorse,  draw,  accept,  make,  execute 
and  deliver  all  such  notes,  checks,  bills  of  exchange  and  other 
contracts  or  instruments  in  writing  with  or  without  seal  and.  to 
deposit  collateral  therewith  and  convey  thfe' title  thereto  to  said 
(Banhj)  and  also  to  sign  our  firm  name  as  attorney  to  any  transfer 
of  any  stocks,  bonds  or  other  securities  whatsoever  or  agreements 
or  papers,  or  paper-writings  or  evidences  of  debt,  or  property  in 
any  way  connected  with  or  belonging  to  our  said  business,  and 
to  do  any  act  or  acts  or  to  make  any  contract  or  contracts  or  sign 
any  paper  or  papers  connected  with  (the  American  branch  of) 
our  said  business  or  in  which  it  shall  be  necessary  to  sign  the 
name  of  our  said  firm  and  to  buy  and  sell  exchange;  to  negotiate 
notes,  drafts  or  bills  of  exchange  and  to  provide  for  the  security 
of  notes,  bills  or  other  obligations  discounted  by  said  {Banh) '  on 
behalf  of  said  firm  and  in  the  name  of  said  firm  to  deposit  security 
with  said  (Banh)  against  such  discounts;  and  to  borrow  money 
against  the  stocks  and  bonds  of  said  firm;  to  sign  any  paper  or 
papers  in  connection  therewith  or  in  which  it  shall  be  necessary 
to  sign  the  name  of  our  said  firm;  it  being  intended  to  give,  and 
hereby  giving  and  granting  unto  our  said  attorney  power  and 
authority  to  do  and  perform  all  and  every  act  and  thing  whatso- 
ever requisite  and  necessary  to  be  done  in  and  about  the  premises 
as  fully  to  all  intents  and  purposes  as  we  might  or  could  do  if 
personally  present';  hereby  ratifying  and  confirming  all  that  our 
said  attorney  shall  do  or  cause  to  be  done  by  virtue  hereof;  and 
any  such  notes,  checks,  bills  of  exchange,  contracts  or  instruments, 
stocks,  bonds  or  securities  or  other  paper  of  whatsoever  nature 
signed,  indorsed,  drawn,  accepted,  made,  transferred,  executed  or 
delivered  by  our  said  attorney  shall  bind  and  are  hereby  ratified 
and  confirmed  by  the  undersigned. 

IN"  WITNESS  WHEREOF,  we  have  hereunto  set  our  hands 
and  seals  the  (fourth)  day  of  (June,)  in  the  year  one  thousand 
nine  hundred  and  (four. ) 

■      (BENJAMIN  MULLEB,)     (seal.) 
(AEON  MULLEB,)  (seal.) 

(GABRIEL  MULLEB.)  (seal.) 

Sealed  and  delivered 
in  the  presence  of 
(JONATHAN  EDWARDS.) 

( Acknowledgment) 
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FORM  No.  616 
Power  of  Attorney 

KNOW  ALL  MEN  BY  THESE  PEESENTS,  that  I, 
(Charles  Coe  of  Englewood,  State  of  New  Jersey,)  being  about 
to  depart  from  the  State  to  enter  into  the  defense  of  my  country, 
have  made,  "constituted  and  appointed,  and  by  these  presents,  do 
make,  constitute  and  appoint  my  wife,  (Laura  Coe  of  the  same 
place,)  my  true  and  lawful  attorney  in  fact  for  me  and  in  my 
name,  to  do  any  and  all  acts  which  I  could  do  if  personally  pres- 
ent, hereby  intending  to  give  her  the  fullest  power  and  not  intend- 
ing by  anything  hereinafter  contained  to  limit  or  cut  down  such 
full  power,  giving  and  granting  unto  her  full  power  to  ask,  de- 
mand, sue  for,  recover  and  receive  all  manner  of  goods,  chattels, 
debts,  rents,  interest,  sums  of  money  and  demands  whatsoever, 
due  or  hereafter  to  become  due  and  owing  or  belonging  to  me  on 
any  account,  and  to  make,  give  and  execute  acquittances,  receipts, 
releases  or  other  discharges  for  the  same,  whether  under  seal  or 
otherwise,  and  to  make,  execute,  indorse,  accept  and  deliver  in 
my  name  or  in  the  name  of  my  said  attorney,  all  checks,  notes, 
drafts,  warrants,  acknowledgments,  agreements  and  all  other  in- 
struments in  writing  of  whatsoever  nature,  as  to  my  said  attorney 
may  seem  needful. 

With  full  power  and  authority  to  sell,  transfer  or  do  any  other 
act  concerning  any  stocks  or  bonds  which  I  may  have  or  possess, 
and  to  transfer  the  same  in  any  manner  required  by  any  corpor- 
ation, company  or  law;  with  full  power  and  authority  to  enter 
into  and  take  possession  of  any  and  all  lands,  real  estate,  tene- 
ments, houses  or  other  buildings  or  parts  thereof,  belonging  to 
me,  whether  vacant  or  otherwise  or  to  the  possession  of  which  I 
may  be  or  may  become  entitled,  and  to  receive  and  take  for  me 
and  in  my  name  and  to  my  use  all  or  any  rents,  profits  or  issues 
of  any  real  estate  to  me  belonging,  and  to  let  the  same  in  such 
manner  as  my  attorney  shall  deem  needful  and  proper  and  from 
time  to  time,  to  renew  any  and  all  leases;  with  full  power  and 
authority  to  grant,  convey,  mortgage  or  lease  any  such  lands  or 
property  and  to  execute  and  deliver  any  and  all  deeds,  leases  and 
mortgages  and  writings  in  that  behalf,  requisite  and  necessary 
and  for  me  and  in  my  name  to  commence  and  prosecute  any  suits 
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or  actions  or  other  legal  proceedings  for  the  recovery  of  the  pos- 
session of  any  such  lands  or  property  or  for  any  goods,  chattels, 
debts,  duties,  demands,  cause  or  thing  whatsoever,  due  or  to  be- 
come due  or  belonging  to  me  and  to  prosecute  and  follow  and  dis- 
continue the  same,  if  she  shall  deem  proper,  and  for  me  and  in 
my  name  to  take  all  steps  and  remedies  necessary  and  proper  for 
the  conduct  and  management  of  my  affairs  and  business  and  for 
the  recovery,  receiving,  obtaining  and. holding  possession  of  any 
lands,  tenements,  rents  or  real  estate,  goods  and  chattels,  debts, 
interest,  demands,  duties,  sum  or  sums  of  money  or  any  othei' 
thing  whatsoever,  that  is  or  shall  be  by  my  said  attorney  thought 
to  be  due,  owing,  belonging  to  or  payable  to  me  in  my  own  right 
or  otherwise;  and  also  for  me  and  in  my  name  and  stead,  to 
appear,  answer  and  defend  in  all  actions  and  suits  whatsoever, 
which  may  be  commenced  against  me ;  and  also  for  me  and  in  my 
name  to  compromise,  settle  and  adjust  with  each  and  every  per- 
son or  persons  all  actions,  accounts,  du^  and  demands,  subsisting 
or  to  subsist  between  them  or  any  of  them,  and  in  such  manner  as 
my  said  attorney  shall  think  proper;  and  for  the  better  doing, 
executing  or  performing  of  -any  or  all  of  the  premises,  I  do 
hereby  further  give  unto  my  said  attorney  full  power  to  consti- 
tute, appoint  and  authorize  in  her  place  and  stead  and  as  her 
sutoitute  one  or  more  attorney  or  attorneys  for  me  with  full 
power  of  revocation,  hereby  giving  to  my  said  attorney 
power  and  authority  to  do,  execute  and  perform  and  finish  for 
me  and  in  my  name  all  and  singular  those  things  which  ahaU  be 
expedient  or  necessary  or  which  my  said  attorney  shall  judge  ex- 
pedient or  necessary  in  and  about,  for  or  concerning  the  premises, 
or  any  of  them,  as  fuUy  as  I,  the  said  (Charles  Coe)  could  do  if 
personally  present,  hereby  ratifying  and  confirming  whatever  my, 
said  attorney  or  her  substitute  shall  do  or  cause  to  be  done  in, 
about  or  concerning  the  premises,  and  any  part  thereof. 

IlSr  WITNESS  WHEEEOF,  I  have  hereunto  set  my  hand  and 
seal  this  (28f/i)  day  of  {June,)  one  thousand  nine  hundred  and 
(sixteen.) 

{CHARLES  COE.) 
(Acknowledgment) 
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FORM  No.  617 

Bankruptcy  — General  Power  of  Attorney  in  Fact,  by  Partnership 

IN  THE  DISTEICT  COURT  OF  THE  UNITED  STATES 
FOR  THE  (Eastern)  DISTRICT  OF  (New  YorJc.) 


In  the  Matter 

of, 

(RALPH  JUD80N,) 

Bankrupt. 

To  (Oliver  James,  William  Henry  amd  Austin  Shaw,  composing 
the  firm  of  James,  Henry  &  Shaw,  attorneys,)  or  any  of  them, 
or : 

We,  (Henry  Weston)  'and  (Alfred  James,  both  of  the  City  of 
Poughkeepsie,)  in  the  County  of  (Dutchess)  and  State  of  (New 
York,)  composing  the  firm  of  (Weston  &  James,)  do  hereby 
authorize  you,  or  any  one  of  you,  to  attend  the  meeting  or  meetings 
of  creditors  of  the  bankrupt  aforesaid  at  a  court  of  bankruptcy, 
wherever  advertised  or  directed  to  be  holden,  on  the  day  and  at 
the  hour  appointed  and  notified  by  said  court  in  said  matter,  or 
at  such  other  place  and  time  as  may  be  appointed  by  the  court  for 
holding  such  meeting  or  meetings,  or  at  which  such  meeting  or 
meetings,  or  any  adjournment  or  adjournments  thereof,  may  be 
held,  and  then  and  there  from  time  to  time,  and  as  often  as  there 
may  be  occasion,  for  us  and  in  our  name  to  vote  for  or  against 
any  proposal  or  resolution  that  may  be  then  submitted  tinder  the 
Acts  of  Congress  relating  to  bankruptcy;  and  in  the  choice  of 
trustee  or  trustees  of  the  estate  of  the  said  bankrupt,  and  for  us  to 
assent  to  such  appointment  of  trustee;  and  with  like  powers  to 
attend  and  vote  at  any  other  meeting  or  meetings  of  creditors,  or 
sitting  or  sittings  of  the  court,  which  may  be  held  therein  for  any 
of  the  purposes'  aforesaid ;  also  to  accept  any  composition  pro- 
posed by  said  bankrupt  in  satisfaction  of  his  debts,  and  to  receive 
payment  of  dividends  and  of  money  due  us  under  any  composition, 
and  for  any  other  purpose  in  our  interest  whatsoever,  with  full 
power  of  substitution. 
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IN  WITNESS  WHEREOF,  we  have  hereamto  signed  our 
names  and  affixed  our  seals  the  (fifth)  day  of  (April,  A.  D., 
1916.) 

(HENRY  WESTON, )      (seal.) 
(ALFRED  JAMES.)        (seal.) 

UNITED    STATES    OF    AMERICA,] 

rSS  ' 

(Southern)  District  of  (New  York,)       J 

On  this  (fifth)  day  of  (April,  1916,)  before  me  personally 
appeared  (Henry  Weston,)  to  me  known  and  known  to  me  to  be 
the  individual  who  executed  the  foregoing  instrument  as  a  mem- 
ber of  the  firm  of  (Weston  &  Jot/nes,)  who,  being  by  me  duly 
sworn,  did  say:  That  he  resides  in  (the  City  of  Poughheepde, 
New  York;)  that  he  is  a  member  of  the  above-named  firm  of- 
(Weston  &  James;)  that  he  executed  the  foregoing  letter  of  attor- 
ney in  behalf  of  said  firm  for  the  purposes  therein  mentioned,  and 
that  he  was  authorized  <to  execute  the  same. 

(ARTHUR  EASTON,) 

Not-ary  Public, 

(New  York)  County. 


FORM  No.  618 

Bankruptcy — Special  Power  of  Attorney  in  Fact 

IN  THE  DISTRICT  COURT  OF  THE  UNITED  STATES, 
FOR  THE  (Southern)  DISTRICT  OF  (New  York.) 

-In  Bankruptcy. 


In  the  Matter 
of 


(CHARLES  P.  LAW  SON,) 

Bankrupt. 

To  (J amies  Vernon,  or  Alfred  Benjwmin,)  or  ( ) : 

The  (Americam,  Refining  Company)  of  (74  Wall  Street,  in  the 
Borough  of  Manhattan,  City  of  New  York,)  County  of  (New 
York)  and  State  of  New  York,  hereby  authorizes  you,  or  any  one 
of  you,  to  attend  the  meeting  of  the  creditors  in  this  matter,  adver- 
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tised  or  directed  to  te  holden  at  (No.  115  Broadway,  Borough  of 
Manhattam.,  City  of  New  Yorhj)  on  the  (fifteenth)  day  of  (May, 
1916,)  before  (William  H.  Willis,)  Esq.,  referee,  or  any  adjourn- 
ment thereof,  and  then  and  there,  and  from  time  to  time,  as  often 
as  may  he  necessary,  for  it  and  in  its  name  to  vote  for  or  against 
any  proposal  or  resolution  that  may  be  lawfully  made  or  passed 
at  such  meeting  or  adjourned  meeting,  and  in  the  choice  of  trustee 
or  trustees  of  the  estate  of  the  said  bankrupt. 

IN  WITNESS  WHEREOF,  The  (American  Refining  Com- 
pany) has  caused  its  corporate  seal  to  be  hereunto  affixed  and 
these  presents  to  be  signed  by  its  duly  authorized  officers,  this 
(fifth)  day  of  (September,  A.  D.,  1916.) 

(AMERICAN  REFINING  COMPANY,) 

By  (Frederick  Warde,) 

(President.) 
Attest : 

(ANTHONY  POLLOCK,) 
(seal.)  Secretary. 

(  Acknowledgment) 
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FORM  No.  619 
Satisfaction  of  Mechanic's  Lien 

STATE  OF  NEW  Y0EK,1   ^  . 
Gonnty  oi  (New  Yorkj)      J 

(I,)  (Thomas  Wentworth,)  of  (724  Lexington  Avenue,  in  the 
Borough  of  Manhattcm,  City  of  New  York,)  do  hereby  certify, 
that  a  certain  mechanic's  lien,  filed  in  the  ofiice  of  the  clerk  of 
the  County  of  (New  York,)  on  the  (30th)  day  of  (August,)  one 
thousand  nine  hundred  and  (fifteen,)  at  (eleven)  o'clock  (20 
Tninutes,)  in  the  (/o»-e)noon,  in  favor  of  (Thomas  Wentworth,) 
claimant,  against  the  building  and  lot  situate  on  the  (north)  side 
of  (East  54:th)  Street,  (in  the  Borough  of  Manhattan,  City  of 
New  York,)  and  known  as  No.  (324,)  in  said  street,  for  the  sum 
of  ($764  59/100,)  claimed  against  (James  Robinson,)  as  owner, 
and  (Patrick  Mullen,  as  contractor,)  is  paid  and  satisfied,  and  (I) 
do  hereby  consent  that  the  same  be  discharged  of  record. 

WITNESS,  (my)  hand  and  seal,  this  (5th)  day  of  (January, 
1916.) 

(THOMAS  WENTWOBTH.)    ■ 

(  Acknowledgment ) 


FORM  No.  620 
Discharge  of  Municipal  Lien  * 

To  the  (Comptroller  of  the  City  of  New  York,)  the  (Armory 
Board  of  the  City  of  New  York,)   and  to  Whom  it  May 
Concern : 
(JAMBS  MATHEWS,)  of  (75  West  76th  Street,  Borough  of 
Manhattan,  City  of  New  York,) 

(DOES)  HEREBY  CERTIFY,  thait  a  certain  lien  filed  in 
the  office  of  the  (Comptroller  of  the  City  of  New  York)  «,nd  with 
the  (Armory  Board  of  the  City  of  New  York,)  on  the  (21st) 
day  of  (May,  1916,)  against  the  moneys  of  the  (City  of  New 

*  Should  be  executed  in  duplicate,  one  copy  being  with  the  financial  oflScer 
in  whose  office  the  notice  of  lien  was  filed ;  and  the  other  copy  with'  the  officer, 
board,  bureau  or  department  with  which  the  lien  is  filed. 
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York)  applicable  to  tlie  public  improvement  therein  described 
and  to  the  contract  in  writing  entered  into  on  the  (Sd)  day  of 
(March,  1913,)  between  the  (City  of  New  York,  acting  by  the 
Armory  Board  of  said  city,)  and  (Murphy  Brothers  Contracting 
Co7npan/y,)  as  contractor  for  the  (erection  and  completion  of  an 
Armory  Building  for  the  8th  Regiment  of  Field  Artillery, 
National  Guard  of  the  State  of  New  York,)  for  the  sum  of  (eight 
hundred  and  fifteen)  ($815.00)  dollars,  claimed  against  (Murphy 
Brothers  ContraJcting  Company,  contractor,)  and  the  moneys  due 
and  to  grow  due  to  said  (contractor)  out  of  said  contract,  is  paid, 
satisfied  and  discharged,  and  said  lienor  does  hereby  consent  that 
the  same  may  be  discharged  of  record. 

(JAMES  MATHEWS.) 
Dated  (New  York,  September  15,  1916.) 
(  Acknowledgment ) 


[In  cities  of  the  first  class  the  original  mortgage  must  be  pro- 
duced for  cancellation  of  signature  or  an  order  obtained  under 
Laws  1912,  Ch.  254.  j 

FORM  No.  621 

Satisfaction  of  Mortgage  —  Individual 

KNOW  ALL  MEN  BY  THESE  PKESENTS,  that  (/,  John 
Bowers,)  DO  HEREBY  CERTIFY  that  a  certain  indenture  of 
mortgage,  bearing  date  the  (eleventh)  day  of  (December,)  nine- 
teen hundred  and  (twelve,)  made  and  executed  by  (William  Dean 
of  the  Borough  of  Manhattan,  in  the  City  of  New  York,)  to  secure 
payment  of  the  principal  sum  of  (twelve  thousand  ($12,000)) 
dollars  and  interest,  and  duly  recorded  in  the  oifice  of  the 
(Register)  of  the  County  of  (New  York,)  in  liber  (126)  of 
mortgages,  of  Section  (4,)  page  (275,)  on  the  (twelfth)  day  of 
(December,)  nineteen  hundred  and  (twelve,) 

IS  PAID,  and  do  hereby  consent  that  the  same  be  discharged 
of  record. 

Dated  the  (twenty-fifth)  day  of  (April,)  nineteen  hundred  and 

(sixteen.) 

(JOHN  BOWERS.)      (l.  s.) 

In  presence  of 

(WALTER  BURT.) 

( Acknowledgment ) 
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FOBM  No.  622 
Satisfaction  of  Mortgage  —  Corporation 

KNOW  ALL  MEN  BY  THESE  PRESENTS,  that  {The 
Pelham  Realty  Company  of  the  Borough  of  Manhattan  in  the 
City  of  New  Yorh,) 

DOES  HEEEBY  CERTIFY,  that  a  certain  indenture  of 
mortgage,  bearing  date  the  {twenty-third)  day  of  {Fehrua/ry,) 
nineteen  hundred  and  {thirteen,)  made  and  executed  by  {Wil- 
liam Schley  of  the  Borough  of  Manhattan  in  the  City  of  New 
Yorh,)  to  secure  payment  of  the  principal  sum  of  {fifteen  thou- 
sand) dollars  and  interest,  and  duly  recorded  in  the  office  of  the 
{Register)  of  the  County  of  {New  Yorh,)  in  liber  (320)  of 
mortgages,  of  Section  (6,)  page  (112,)  on  the  {twenty-fourth) 
day  of  {February,)  nineteen  hundred  and  {thirteen.) 

IS  PAID,  and  does  hereby  consent  that  the  same  be  discharged 
of  record. 

IN  WITNESS  WHEREOF,  the  said  {Pelham  Realty  Com- 
pany,) has  caused  its  corporate  seal  to  be  hereunto  affixed  and 
these  presents  to  be  signed  by  its  duly  authorized  officers  on  the 
{tenth)  day  of  {March,)  nineteen  hundred  and  {sixteen.) 
{THE  PELHAM  REALTY  CO.,) 

(seal.)  By  {CHARLES  NOBEL,)  Pres. 

Attest:    {FRANK  BARROWS,) 

iSecretary. 
( Acknowledgment ) 


FORM  No.  623 
Eeiease  of  Part  of  Mortgaged  Premises  —  Individual  or  Corporation 

THIS  INDENTURE,  made  the  {1th)  day  of  {March,)  nine- 
teen hundred  and  {sixteen,)  between  {Samuel  Wallace,)  of  {the 
Borough  of  Manhattan,  City  of  New  Yorh,)  party  of  the  first 
part,  and  {Manhattan  Realty  Corporation,  a  domestic  corporation, 
whose  principal  place  of  husiness  is  at  number  54  Canal  Street, 
Borough  of  Manhattan,  City  of  New  Yorh,)  party  of  the  second 
part, 
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WHEREAS,  {the  Manhattan  Realty  Corporation,)  by  inden- 
ture of  mortgage,  bearing  date  the  (second)  day  of  (December,) 
nineteen  hundred  and  (fifteen,)  recorded  in  the  office  of  the 
(Register)  of  the  County  of  (New  York,)  in  liber  (314)  of  mort- 
gages, of  Section  (6,)  page  (260,)  on  the  fourth  day  of  December, 
nineteen  hundred  and  fifteen,  for  the  consideration  therein  men- 
tioned, and  to  secure  the  payment  of  the  money  therein  specified, 
did  convey  certain  lands  and  tenements,  of  which  the  lands  here- 
inafter described  are  part,  unto  the  (above-mentioned  Samuel 
Wallace  who  thereafter  duly  assigned  said  mortgage  to  the  Neiv 
York  Trust  Company  by  an  assignment  dated  December  2,  ]915, 
and  recorded  December  4,  1915,  in  liber  314,  section  6,  of  mort- 
gages, at  page  264,  which  said  mortgage  luas  thereafter  duly 
assigned  by  the  said  The  New  York  Trust  Company  to  the  party 
hereto  of  the  first  part  by  an  assignment,  dated  March  6,  1916, 
and  intended  to  be  recorded  simultaneously  herewith,) 

AXD  "\^rEEEEAS,  the  party  of  the  first  part,  at  the  request 
of  the  party  of  the  second  part,  has  agreed  to  give  up  and  surren- 
der the  lands  hereinafter  described  unto  the  party  of  the  second 
part,  and  to  hold  and  retain  the  residue  of  the  mortgaged  lands 
as  security  for  the  money  remaining  due  on  said  mortgage, 

NOW  THIS  IXDEIS^TUEE  WITNESSETH,  that  the  party 
of  the  first  part,  in  pursuance  of  said  agreement,  and  in  considera- 
tion of  (thirty  thousand  ($30,000))  dollars,  lawful  money  of  the 
United  States,  paid  by  the  party  of  the  second  part,  does  grant, 
release  and  quitclaim  unto  the  party  of  the  second  part,  all  that 
part  of  said  mortgaged  lands  described  as  follows: 

(Description.) 
together  with  the  hereditaments  and  appurtenances  thereunto 
belonging,  and  all  the  right,  title  and  interest  of  the  party  of  the 
first  part,  of,  in  and  to  the  same,  to  the  intent  that  the  lands 
hereby  conveyed  may  be  discharged  from  said  mortgage,  and  that 
the  rest  of  the  land  in  said  mortgage  specified  may  remam  to  the 
party  of  the  first  part  as  heretofore,  .       ,       , 

TO  HAVE  AND  TO  HOLD,  the  lands  and  premises  hereby 
released  and  conveyed  to  the  party  of  the  second  part,  (Us  suc- 
cessors) and  assigns  to  (its)  and  (their)  own  proper  use  benefi 
and  behoof  forever,  free,  clear  and  discharged  of  and  from  all 
lien  and  claim  under  and  by  virtue  of  the  indenture  of  mortgage 
aforesaid. 
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IJSr  WITNESS  WHEEEOF,  the  party  of  the  first  part  (has 
hereunto  •  set  his  hand  and  seal  the  day  and  year  first  aJbove 
written. ) 

{SAMUEL  WALLACE.)     (l.  s.) 
In  presence  of: 

{HARRY  BURKE.) 

( Acknowledgment ) 


WILLS 

FORM  No.  624 
Short  Will  —  Devising  and  Bequeathing  Entire  Estate  to  Wife 

I,  {David  Jones,)  of  {the  Borough  of  Brooklyn,  in  the  City  of 
New  York,)  do  make,  publish  and  declare  this  to  be  my  last  will 
and  testament,  hereby  revoking  all  wills  and  codicils  by  me  at 
any  time  heretofore  made. 

I 

I  devise  and  bequeath  all  the  estate  and  effects  whatsoever,  both 
real  and  personal,  to  which  I  may  be  entitled,  or  which  I  may  have 
power  to  dispose  of  at  my  decease,  unto  my  wife,  absolutely  and 
forever;  and  I  appoint  her  sole  executrix  of  this  my  will  and 
guardian  of  my  infant  children  during  their  respective  minori- 
ties ;  and  I  direct  that  she  shall  not  be  required  to  give  any  bond 
or  security  whatsoever  any  law  to  the  contrary  notwithstanding. 

IN  WITNESS  WHEREOF,  I  have  hereto  subscribed  my 
name  at  the  end  hereof  and  hereto  set  my  hand  and  seal  this 
{15th)  day  of  {March,)  in  the  year  nineteen  hundred  and 
{sixteen.) 

{DAVID  JONES.)      (seal.) 
(Attestation  clause) 


FORM  No.  625 
Short  Will 


I,  {Clara  Coster,)  of  the  {Borough  of  Manhattan,  City,  County 
and  State  of  New  York,)  being  of  sound  and  disposing  mind  and 
memory,  but  realizing  the  uncertainty  of  this  life  and  the  cer- 
tainty of  death,  do  hereby  make,  publish  and  declare  this  to  be 
mv  Last  Will  and  Testament,  in  manner  and  form  following,  that 

is  to  say: 

FiEST : 

I  hereby  direct  that  all  my  just  debts,  funeral  and  testamentary 
expenses  be  paid  by  my  executor  hereinafter  named  as  soon  as 
conveniently  may  be  after  my  decease. 

[1271] 
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Second : 

All  the  rest,  residue  and  remainder  of  my  estate,  both  real  and 
personal,  of  whatsoever  kind  and  nature,  and  wheresoever  the 
same  may  be  situate,  of  which  I  shall  die  seized  or  possessed, 
or  to  which  I  may  in  any  wise  be  entitled  at  the  time  of  my  de- 
cease, I  give,  devise  and  bequeath  unto  my  beloved  husband, 
(George  Coster ,)  To  Have  and  To  Hold  the  same  unto  him,  his 
heirs,  legal  representatives  and  assigns,  absolutely  and  forever. 

In  the  event  that  my  said  beloved  husband  shall  have  prede- 
ceased me,  or  that  we  shall  both  die  by  the  same  accident,  then  in 
either  of  such  events,  I  hereby  give,  devise  and  bequeath  my  en- 
tire residuary  estate,  as  aforesaid,  unto  any  child  or  children  that 
may  be  born  to  me,  equally  share  and  share  alike.  To  Have  and 
To  Hold  the  same  unto  them  and  each  of  their  heirs,  legal  repre- 
sentatives and  assigns  absolutely  and  forever. 

Thied  : 
In  the  event  that  m;^  said  beloved  husband  shall  have  prede- 
ceased me,  or  that  we  shall  both  die  by  the  same  accident,  and 
that  I  shall  not  leave  any  child  or  children,  or  descendant  or  de- 
scendants of  any  deceased  child  or  children  me  surviving,  then 
and  in  that  event  I  hereby  give,  devise  and  bequeath  my  entire 
residuary  estate  as  aforesaid,  unto  my  brother,  (Albert  Godwin,) 
To  Have  and  To  Hold  the  same  unto  him,  his  heirs,  legal  repre- 
sentatives and  assigns  absolutely  and  forever. 

roTTETH : 
I  hereby  nominate,  constitute  and  appoint  my  said  beloved 
husband,  (George  Coster,)  executor  of  this  my  last  Will  and 
Testament,  hereby  fully  authorizing  and  empowering  my  said 
executor,  for  the  more  convenient  distribution  of  my  estate,  or 
for  any  other  reason  that  my  executor,  in  the  exercise  of  his  dis- 
cretion may  deem  proper,  to  contract  for,  sell,  convey  and  dis- 
pose of  at  public  or  private  sale  any  property,  real  or  personal, 
that  I  may  own  at  the  time  of  my  decease,  and  to  make,  execute 
and  deliver  the  necessary  and  proper  instruments  of  transfer 
thereof,  or  any  part  thereof,  and  to  mortgage  or  lease  the  whole 
or  any  part  of  my  real  estate,  and  in  his  discretion  to  invest  and 
re-invest  in  real  or  personal  property,  or  such  securities  as  to  him 
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may  seem  proper,  the  whole  or  any  part  of  my  estate,  and  to  exe- 
cute and  deliver  the  necessary  and  proper  instruments  in  connec- 
tion therewith. 

In  the  event  that  my  said  beloved  husband  shall  have  prede- 
ceased me,  or  that  we  shall  both  die  by  the  same  accident,  and 
that  I  shall  leave  me  surviving  no  child  or  children,  or  descend- 
ant or  descendants  of  any  deceased  child  or  children,  then  in 
either  of  such  events,  I  hereby  nominate,  constitute  and  appoint 
my  brother,  (Albert  Godwin,)  executor  of  this  my  Last  Will  and 
Testament,  hereby  directing  that  he  shall  have  the  same  privi- 
leges and  authority  above  conferred  upon  my  said  husband  as  ex- 
ecutor, with  the  same  force  and  effect  as  though  said  (Albert 
Godwin)  had  been  originally  named  as  such  executor. 

I  hereby  direct  that  none  of  my  said  executors  shall  be  required 
to  furnish  bonds  conditioned  for  the  faithful  performance  of  their 
duties  as  such  executors. 

Fifth  : 

I  hereby  revoke  all  other  and  former  Wills  and  Codicils  by  me 
at  any  time  heretofore  made. 

IN  WITNESS  WHEREOF,  I  have  hereunto  subscribed  my 
name  and  affixed  my  seal  this  (16th)  day  of  (February,)  in  the 
year  one  thousand  nine  hundred  and  (sixteen.) 

(OLABA  COSTER.)      (l.  s.) 

Witnesseth : 

(HENRY  BAYER,) 
(BENJAMIN  TUCK.) 

(Add  attestation  clause) 


FORM  No.  626 

Common  Form  of  Will 

I,  (James  Lyon,)  of  the  (Borough  of  Manhattan,  City,  County 
and  State  of  New  York,)  husband  of  (Mary  Lyon,)  of  the  same 
place,  being  of  sound  and  disposing  mind  and  memory  and  mind- 
ful of  the  uncertainty  of  human  life  and  intending  to  dispose  of 
all  my  property  of  whatsoever  kind  and  nature  upon  my  death,  do 
hereby  make,  publish  and  declare  this  to  be  my  last  will  and 
testament,  hereby  revoking  all  other  wills  and  codicils  by  me  at 
any  time  heretofore  made. 
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Item 
FIEST.  I  direct  that  my  funeral  expenses  and  just  debts  be 
paid  by  my  executors  as  soon  after  my  decease  as  is  practicable. 

Item 
SECOND.   I  give;  and  bequeath  unto  my  friend    (FrmiMin 
Barrett,)  my  (author's  copy  of  the  first  edition  of  "  Spring,"  by 
Jonathan  Jones,  now  in  my  library.) 

Item 
THIED.  I  give  and  bequeath  unto  my  (niece,  Mabel  Jones,) 
of  (Newark,  New  Jersey,)  daughter  of  my  sister  (Arabel  Lyon 
Jones,)  the  sum  of  (ten  thousand)    ($10,000)  dollars. 

Item 
FOURTH.  I  give  and  bequeath  unto  my   (nephew,  Thomas 
Lyon)  of  (New  York  City,  son)  of  my  late  brother  (Peter  Lyon,) 
the  sum  of  (fifty  thousand)   ($50,000)  dollars. 

Item 
FIFTH.  All  the  rest,  residue  and  remainder  of  my  property 
and  estate,  as  well  real  as  personal,  and  wheresoever  situated, 
which  at  the  time  of  my  death  shall  belong  to  me  or  be  subject 
to  my  disposal  by  will,  I  give,  devise  and  bequeath  unto  (my 
beloved  wife,  Mary  Lyon,)  absolutely  and  in  fee-simple  to  (her) 
and  (her)  heirs,  executors,  administrators  and  assigns  forever, 
according  to  the  nature  of  the  property. 

Item 

SIXTH.  I  hereby  nominate,  constitute  and  appoint  my  (wife, 
Mwry  Lyon,)  execut(ria;)  of  this  my  Last  Will  and  Testament 
and  I  hereby  direct  that  my  said  executrix  shall  not  be  required 
to  furnish  bond  for  the  faithful  performance  of  her  duties  as 
such  6xecut(rw;.) 

IlSr  WITJSTESS  WHEEEOF,  I  have  hereunto  subscribed  my 
name  at  the  end  hereof  and  sealed  these  presents,  and  do  publish 
and  declare  the  foregoing  as  and  for  my  last  will  and  testament. 
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this  (2Srd)  day  of  {January,)  in  the  year  of  our  Lord  one  thou- 
sand nine  hundred  and  {sixteen.) 

{JAMES  LYON.)     (seal.) 
Witnesses : 

{JOHN  EVERETT,) 
{FREDERICK  WALTER,) 
{AARON  LOWEN.) 

(Attestation  clause) 


FORM  No.  627 
Common  Form  of  Will 
I,  {John  Tuck,)  of  the  {City,  County  and  State  of  New  York, 
Borough  of  Manhattan,)  husband  of  {Caroline  Tuck,)  of  the 
same  place,  being  of  sound  and  disposing  mind  and  memory  and 
mindful  of  the  uncertainty  of  human  life,  and  intending  to  dis- 
pose of  all  my  property  of  whatsoever  kind  and  nature  upon  my 
death,  do  hereby  make,  publish  and  declare  this  to  be  my  last 
will  and  testament,  hereby  revoking  all  former  wills  and  codicils 
by  me  at  any  time  heretofore  made. 

Item 

FIRST.  I  direct  that  my  funeral  expenses  and  just  debts  be  Efnerat  ex- 
paid  by  my  executors  as  soon  after  my  decease  as  is  practicable.      pe»ses. 

Item 
SEOO^N'D.  I  give  and  bequeath  unto  my  brother  {James  Tuck,)  f^^^^^° 
my  gold  watch,  which  formerly  belonged  to  our  father,  and  the 
portrait  of  our  father,  and  the  portrait  of  our  mother,  now  in  our 

residence. 

Item 

THIRD.  I  give  and  bequeath  unto  my  nephew    {Frederick  i||aoy^' 
White,)  the  son  of  my  sister,  {Mary  White,)  of  {MechanicvilU, 
New  York,)  the  sum  of  {ten  thou^samd)  dollars. 

Item 
FOURTH.  I  give  and  bequeath  unto  my  friend  {Elmer  Leeds,) 
of  (New  York  Oiiy,)  the  sum  of  {five  thousand)  dollars. 
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Provision 
in  lieu  of 
dower. 


Item 

FIFTH.  All  the  rest,  residue  and  remainder  of  my  property 
and  estate,  as  well  real  as  personal,  and  -wheresoever  situated,  which 
at  the  time  of  my  death  shall  belong  to  me  or  he  subject  to  my  dia^ 
posal  by  will,  I  give,  devise  and  bequeath  to  my  trustees  herein- 
after named  in  trust,  nevertheless,  to  invest  the  same  and  to  keep 
the  same  invested,  and  to  receive  the  rents,  issues,  income  and 
profits  therefrom,  and  after  defraying  all  taxes  and  other  lawful 
charges  upon  the  same,  to  pay  the  net  income  thereof  to  the  use 
of  my  wife,  (Oaralirue,)  during  her  life. 

The  provision  herein  to  my  said  wife  as  aforesaid  I  hereby  de- 
clare is  intended  to  be  and  is  so  given  to  her  in  full  satisfaction 
and  in  lieu  of  and  for  her  dower,  which  she  may  or  can  in  any 
wise  claim  or  demand  out  of  my  estate. 


Residuary 
bequest. 


Item 
■SIXTHL  Upon  the  death  of  my  said  wife,  (Caroline,)  I  direct 
my  trustees  to  divide  the  said  estate  so  held  in  trust  into  as  many 
shares  as  I  shall  have  left  children  me  surviving,  and  I  give,  devise 
and  bequeath  one  of  each  of  the  said  shares  unto  each  of  my  said 
children  respectively,  absolutely,  and  in  fee-simple  absolute. 


Power  to 
continue  in- 
vestments. 


Item 

SEVENTH.  I  hereby  authorize  and  empower  my  executors  and 
trustees,  or  the  survivor  or  survivors,  successor  or  successors,  or  the 
one,  or  those,  thereof,  who  shall  qualify  and  shall  be  executor  and 
trustee  or  executors  and  trustees  for  the  time  being,  of  this  my 
last  will  and  testament,  if,  in  his  or  their  discretion,  it  shall  seem 
expedient  to  retain  any  of  my  property  in  the  same  form  of  in- 
vestment in  which  it  may  be  at  the  time  of  my  death,  any  law  to 
the  contrary  notwithstanding. 

And  I  hereby  declare,  and  it  is  my  will,  that  my  trustees,  op 
those  who  may  be  acting,  or  their  successor  or  successors,  shall  not 
be  restricted  to  the  investments  provided  by  law  in  which  executors 
or  trustees  may  invest,  but  shall  have  full  power  and  authority 
to  invest  in  any  securities,  stocks,  bonds,  or  other  investments 
which  in  his  or  their  judgment  are  safe,  and  for  the  best  interest 
of  my  estate,  and  that  all  such  property,  whether  in  the  original 
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or  the  converted  state,  shall  be  subject  to  the  powers,  provisions, 
regulations  and  trusts  herein  contained. 

Item 
EIGHTH.  It  is  my  will,  and  I  direct,  that  my  executors  and 
trustees  herein  named,  or  either  of  them,  shall  not  be  required  to 
give  any  bond  or  security  whatsoever,  any  law  to  the  contrary 
notwithstanding. 

Item 
ISriNTH.  I  hereby  nominate,  constitute  and  appoint  my  brother  P^o^^r  °* 
(Raphael  TucTc,)  to  be  executor  and  trustee,  and  my  friend  {Wil- 
liam Crow,)  of  {New  York  City,)  to  be  executor  and  trustee  of 
this  my  last  will  and  testament,  hereby  authorizing  and  empower- 
ing them,  or  the  survivor  or  survivors,  successor  or  successors,  or 
the  one,  or  those  thereof,  who  shall  qualify,  and  shall  be  executor 
and  trustee  or  executors  and  trustees  for  the  time  being  of  this  my 
last  wiU  and  testament,  if  in  his  or  their  discretion  it  shall  seem 
expedient,  to  sell  either  at  public  or  private  sale  and  at  such  times 
and  in  such  manner  and  upon  such  terms  and  conditions  as  he, 
or  they  may  deem  most  advantageous  and  for  the  best  interest 
of  my  estate,  the  whole  or  any  part  of  the  real  estate  of  which 
I  may  die  seized  or  possessed,  or  any  interest  therein,  and  to 
execute  and  deliver  any  and  all  conveyances,  deeds  or  other  instru- 
ments that  may  be  necessary  or  proper  to  transfer  said  property 
or  to  carry  out  the  intention  of  this  provision. 

And  I  further  give  and  grant  unto  my  said  trustees,  or  those  ^^^^^^^ 
who  may  be  acting  for  the  time  being,  or  their  successor  or  sue-  ^nd  lease, 
cessors,  full  power  and  authority  to  mortgage  or  lease  any  and  all 
of  my  real  estate,  or  any  interest  therein  on  any  terms  and  in 
any  manner  as  he,  or  they,  in  their  discretion,  shall  deem  for  the 
best  interests  of  my  estate,  and  I  authorize  and  empower  him  or 
them  to  execute  and  deliver  good  and  sufficient  instruments  there- 
for to  carry  out  the  intention  of  this  provision. 

Item 
TENTH.  I  hereby  authorize  my  executors  and  trustees  herein-  ^o°^fnul° 
before  named  to  continue  the  business  now  owned  and  carried  on  f^co?pora^e 
by  me-  in  the  City  of  New  York  until  he  shall  be  .able  to  sell  or  ^'""*- 
dispose  of  the  same  with' advantage  to  my  estate.    I  authorize  and 
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empower  them  to  sell  the  same  at  public  or  private  sale,  in  their 
discretion,  and  upon  such  terms  as  in  their  judgment  shall  be  most 
beneficial  to  my  estate.  I  furthermore  authorize  and  empower 
them  to  incorporate  such  business,  and  to  transfer  the  same  for 
that  purpose  and  to  take  back  the  stock  or  bonds,  or  both,  of  the 
Company  so  incorporated  in  payment  thereof,  in  whole  or  in  part., 
and  to  do  and  to  perform  any  other  act  or  thing  that  they  may 
deem  necessary  or  proper  to  bring  albout  a  sale  or  other  disposi- 
tion of  my  said  business,  and  to  dispose  of  the  stock  or  bonds 
thereof  in  whole  or  in  part,  or  to  retain  the  same  and  to  use  and 
employ  the  proceeds  thereof  in  their  discretion  in  carrying  out  the 
provisions  of  this,  my  will. 

IX  WITNESS  WHEREOF,  I  have  hereunto  subscribed  my 
name  at  the  end  hereof  and  sealed  these  presents,  and  do  publish 
and  declare  the  foregoing  as  and  for  my  last  will  and  -testament, 
this  {20th)  day  of  (Jammry,)  in  the  year  of  our  Lord  one  thou- 
sand nine  hundred  and  (sixteen.) 

(JOHN  TUCK.)      [seal.] 
(Attestation  clause) 


FORM  No.  628 

Will  of  Marcus  Daly 

In  the  name  of  God,  Amen. 

(I,  Marcus  Daly,)  of  (Anaconda,  Montana,  sojourning  in  the 

City  of  New  York,)  do  hereby  make  this  my  will,  revoking  aU 

former  wiUs  by  me  made. 

I.  I  give,  devise  and  bequeath  to  my  wife  one-third  of  all  my 
property,  real  and  personal,  the  same  to  be  in  lieu  of  aU  dower 
and  rights  of  succession,  and  I  hereby  appoint  her  the  executor  of 
this  will, 

II.  I  direct  that  my  said  executor  divide  the  remaining  two- 
thirds  of  my  estate  into  four  equal  shares,  and  I  give,  devise  and 
bequeath  said  shares  to  her  to  be  held  by  her  in  trust  for  the  benefit 
of  my  children,  one  share  for  each  child,  to  pay  the  income  of  each 
child's  share  to  that  child  until  he  or  she  attains  the  age  of  thirty 
years,  and  then  to  pay  over  to  that  child  the  principal  of  such 
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share.  During  the  minority  of  any  child  such  portion  of  the 
income  of  that  child's  share  is  to  be  used  by  my  executor  for  that 
child's  support,  maintenance  and  education  as  she  deems  best,  and 
the  remainder  of  such  income  is  to  be  accumulated  with  or  without 
interest  until  majority,  and  my  said  executor  shall  not  be 
held  accountable  for  any  failure  to  obtain  interest  on  such 
accumulations. 

III.  In  case  of  the  death  of  any  one  of  said  children  before 
attaining  the  age  of  thirty  years,  I  give  that  child's  share  to  that 
child's  heirs,  according  to  the  present  laws  of  the  State  of  Montana. 

IV.  I  appoint  my  wife  as  guardian  of  my  minor  children,  and 
direct  that  she  shall  not  be  required  to  give  any  security  as  such. 

V.  In  the  event  of  the  death  of  my  wife  before  all  the  trusts 
herein  are  executed,  I  appoint  my  said  four  children  or  the  sur- 
vivors of  them  as  trustees  to  execute  the  trusts  then  unperformed, 
and  also  I  appoint  them  as  executors  in  her  place  in  the  event  of 
her  death,  without  security  either  as  executors  or  as  trustees,  and 
I  direct  that  my  wife  shall  not  be  required  to  give  security  either 
as  executor  or  trustee. 

VI.  I  give  to  my  said  executor  and  trustee  and  to  her  said 
successors  as  executors  and  trustees  full  power  to  sell,  without 
application  to  court,  any  and  all  of  my  said  property,  whether 
real  or  personal,  and  to  invest  and  reinvest  the  proceeds  thereof 
as  in  her  or  their  judgment  she  or  they  may  deem  best. 

VII.  I  hereby  empower  any  child  during  the  life  of  the  trust 
for  that  child  to  dispose  by  will  of  the  share  so  left  in  trust  for 
him  or  her. 

IN  WITNESS  WHEEEOF,  I  have  hereunto  set  my  hand 
this  (Wth)  day  of  {September,  1900.) 

(Signed)       {MARCUS  DALY.)      [seal.] 

Witnesses : 

(Signed)      {GUY  WILLIAMS,) 
{JOHN  C.  LAMSON,) 
{ARTHUR  DILLON.) 

The  foregoing  instrument  was  subscribed  in  our  presence  by  the 
testator,  this  {ISth)  day  of  {September,  1900,)  and  at  the  time 
thereof  he  declared  to  us,  being  all  together,  that  the  instrument 
41 
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was  liis  will,  and  at  his  request  and  in  his  presence  and  in  the 

presence  of  each  other,  we  subscribed  our  names  as  such  witnesses. 

(GUY  WILLIAMS,) 

Residing  at  {Butte,  Montana.) 
(JOHN  0.  LAM  SON,) 

Residing  at  (Anaconda,  Montana.) 
(ARTHUR  DILLON,) 

Residing  at  (New  York  City.) 


FOR]\I  Ho.  629 
Will  of  Eussell  Sage 

"  I,  (Russell  Sage,)  of  the  (Oity  and  State  of  New  York,)  do 
hereby  make,  publish  and  declare  this  my  last  will  and  testament 
in  manner  and  form  following: 

"  FIRST.  I  direct  that  all  my  just  debts  and  funeral  expenses 
be  paid  as  soon  after  my  decease  as  conveniently  can  be  done. 

"  SECOND,  I  give  and  bequeath  to  my  sister,  (Fanny 
Chapin,)  wife  of  (Samuel  Chapin.,)  of  (Oneida,  N.  Y.,)  should 
she  survive  me,  the  sum  of  (ten  thousamd)  ($10,000)  dollars. 

"  THIRD.  I  give  and  bequeath  to  each  and  every  of  my 
nephews  and  nieces  of  my  own  blood  me  surviving  the  sum  of 
(twenty-five  thousand)  ($25,000)  dollars,  and  in  the  event  that 
any  of  such  nephews  or  nieces  shall  have  died  before  me,  leaving 
lawful  issue  him  or  her  surviving,  then  I  give  and  bequeath  a  like 
sum  of  (twenty-five  thousand)  ($25,000)  dollars  to  the  surviving 
lawful  issue  of  each  nephew  or  niece  so  dying  before  me,  the 
same  to  be  distributed  among  such  issue  share  and  share  alike  per 
stirpes  and  not  per  capita. 

"  FOURTH.  All  the  rest,  residue  and  remainder  of  my  estate, 
real,  personal  and  mixed,  wheresoever  situate,  of  which  I  may 
die  seized  or  possessed,  or  to  which  I  may  be  entitled  at  the  time 
of  my  decease,  I  give,  devise  and  bequeath  to  my  wife,  (Margaret 
Olivia  Sage,)  to  have  and  to  hold  the  same  to  her  absolutely 
and  forever. 

"  FIFTH.  This  provision  for  my  wife  is  to  be  in  lieu  of  all 
right  of  dower  in  my  estate. 

"  SIXTH.  I  authorize  and  empower  my  executors,  hereinafter 
named,  and  the  survivors  or  survivor  of  them,  to  sell  and  dispose 
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of  all  or  any  of  the  real  estate  of  which  I  shall  die  seized  or  pos- 
sessed at  public  or  private  sale,  at  such  times  and  on  such  terms 
and  conditions  as  they,  the  survivors  or  survivor  of  them,  shall 
deem  best  or  proper,  and  to  execute,  acknowledge  and  deliver  all 
proper  writings,  deeds  of  conveyance  and  transfers  therefor. 

'  SEVENTH.  Should  any  of  the  gifts  and  bequests  made  by 
me  in  the  second  and  third  paragraphs  of  this,  my  will,  lapse  or 
fail  for  any  reason  I  direct  that  the  bequests  so  lapsing  or  failing 
shall  go  to  and  form  part  of  my  residuary  estate  and  be  disposed 
of  under  and  in  accordance  with  the  provisions  of  the  fourth  para- 
graph of  this,  my  will. 

"  EIGHTH.  I  nominate,  constitute  and  appoint  my  wife, 
(Margaret  Olivia  8age,  Dr.  John  P  Mwrm,  of  the  City  of  New 
York;  Almon  Goodwin,  of  said  city,  and  Charles  W.  Osborne, 
long  my  confidential  and  trusted  assistant,)  the  survivors  and 
survivor  of  them,  executrix  and  executors  of  this,  my  last  will 
and  testament. 

"  In  the  event  of  the  death,  refusal  or  inability  to  act  of  said 
(Charles  W.  Osborne,)  I  hereby  nominate  and  appoint  (Edward 
C.  Osbom,)  also  for  some  years  past  in  my  employment,  as  exec- 
utor in  his  place  and  stead.  I  further  direct  that  none  of  the 
persons  above  named  as  executors  shall  be  required  to  give  any 
bond  or  security  for  the  proper  discharge  of  their  duties. 

"  NINTH.  I  hereby  authorize  and  direct  my  said  executors  to 
rent  a  suitable  office  for  the  transaction  of  the  business  of  my 
estate  and  to  employ  and  pay  out  of  the  funds  of  my  estate  all 
the  clerks  and  bookkeepers  that  may  be  necessary  for  the  proper 
care  and  management  thereof. 

"  TENTH.  I  hereby  revoke  all  former  or  other  wills  and  testa- 
mentary dispositions  by  me  at  any  time  heretofore  made. 

"  ELEVENTH.  Should  any  of  the  beneficiaries  under  this  my 
will  other  than  my  said  wife  object  to  the  probate  thereof  or  in 
any  wise  directly  or  indirectly  contest  or  aid  in  contesting  the  same 
or  any  of  the  provisions  thereof  or  the  distribution  of  my  estate 
thereunder,  then  and  in  that  event  I  lannul  any  bequest  herein 
made  to  such  beneficiary,  and  it  is  my  will  that  such  beneficiary 
shall  be  absolutely  barred  and  cut  off  from  any  share  in  my 

estate. 

"  IN  WITNESS  WHEREOF,  I  have  hereunto  subscribed  my 
name  and  affixed  my  seal  at  (No.  2  Wall  Street,  New  York  City, 
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Borough  of  Mcunhattan,)  this  (11th)  day  of  (February,  1901,)  in 
the  presence  of  (Edivard  Townsend  and  Richard  W.  Preedman,) 
whom  I  have  requested  to  become  attesting  witnesses  hereto. 

(RUSSELL  SAGE.)  [l.  s.] 
"  The  foregoing  instrument  was  subscribed,  sealed,  published 
and  declared  by  (Russell  Sage,)  as  and  for  his  last  will  and  testa- 
ment in  our  presence  and  in  the  presence  of  each  of  us,  and  we 
at  the  same  time  at  his  request  in  his  presence  and  in  the  presence 
of  each  other  hereunto  subscribe  our  names  and  residences  as 
attesting  witnesses  this  (11th)  day  of  (Febnmry,  1911.) 

(EDWARD  TOWNSEND,) 
("No.  130  West  One  Hundred  and  Twenty- 
first  Street,  New  York.") 
(R.  W.  FREEDMAN,) 
("  No.  32   West  One  Hundred  and  Twenty- 
third  Street,  New  Yorlc.") 


rOEM  No.  630 

Devise  of  Dwelling,   and  Bequest  of  Immediate  Legacy  to  Wife; 
Eesiduary  Estate  in  Trust  for  Benefit  of  Wife,  Etc. 

I  give  and  devise  to  my  wife,  (Viola  Jones,)  my  dwelling  house, 
with,  the  buildings  and  grounds  connected  therewith,  situate  on 
(North  Broadway)  in  the  (Village  of  Tarrytown,  Westchester 
County,  New  York,)  in  fee,  for  her  use  and  benefit,  absolutely 
and  forever. 

I  bequeath  to  my  said  wife  all  my  household  goods,  furnishings 
and  effects,  including  libraries,  plate  and  paintings,  and  all  my 
horses,  carriages,  motor  vehicles  and  other  property  which  at  my 
death  may  be  in  or  about  my  said  dwelling  house,  in  (Tarrytown, 
New  York) ,  or  the  buildings  or  grounds  connected  therewith.  And 
I  also  bequeath  to  my  said  wife  the  sum  of  (ten  thousand  dollars) 
($10,000,)  to  be  paid  to  her  within  three  calendar  months  after 
my  decease. 

I  devise  and  bequeath  all  my  real  and  personal  estate  wha.tsoever, 
excepting  only  my  dwelling  house,  and  the  buildings  and  grounds 
connected  therewith,  and  also  the  household  goods  and  effects  and 
other  property  in  and  about  said  dwelling  house,  buildings  and 
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grounds,  whicli  I  have  hereinbefore  given-  to  my  said  wife,  to 
(William  Randolph)  and  (John  Mason)  and  their  successors,  and 
the  survivors  of  them,  to  have  and  to  hold  the  said  property  and 
estate  upon  and  for  the  following  trust  and  purposes :  That  they, 
the  said  (William  Randolph)  and  (John  Mason,)  or  the  survivor 
of  them,  or  their  or  his  successor  or  successors  for  the  time  being, 
hereinafter  referred  to  as  said  trustees,  shall,  in  such  manner  and 
upon  such  terms  and  conditions  as  in  their  or  his  discretion  shall 
seem  most  advantageous  and  for  the  best  interest  of  my  estate,  sell, 
either  at  public  or  private  sale,  the  whole  or  any  part  of  the  real 
or  personal  property  of  which  I  may  die  seized  or  possessed,  or  any 
interest  therein,  and  shall  collect,  or  otherwise  convert  into  money, 
such  parts  of  the  trust  premises  as  shall  not  consist  of  money ;  and 
shall  out  of  the  proceeds  of  the  said  trust  estate,  pay  my  funeral 
and  testamentary  expenses  and  debts  and  the  pecuniary  legacy 
bequeathed  by  this  will,  and  shall  invest  the  residue  of  the  said 
moneys  in  the  names  or  name,  or  under  the  legal  control,  of  the 
said  trustees  or  trustee,  in  any  bonds  of  the  United  'States,  or  in 
the  bonds  or  stocks  of  any  commercial  corporation  regularly  paying, 
dividends,  or  in  the  bonds  or  notes  of  any  municipal  corporation 
regularly  paying  its  interest,  or  in  mortgages  of  improved  real 
property  situate  within  the  United  States ;  and  I  hereby  authorize 
and  empower  the  said  trustees  or  trustee  to  vary  the  securities  or 
investments  at  their  or  his  discretion,  or  if  it  shall  seem  expedient, 
to  retain  any  of  my  property  in  the  same  form  of  investment  in 
which  it  may  be  at  the  time  of  my  death,  any  law  to  the  contrary 
notwithstanding. 

I  direct  my  trustees  to  pay  the  income  of  the  said  trust  estate, 
and  the  moneys  and  investments  for  the  time  being  representing 
the  same,  to  my  said  wife,  during  her  life,  in  quarterly  payments; 
and  I  request  my  said  wife,  not,  however,  desiring  hereby  to 
impose  any  legal  obligation  upon  her,  to  maintain  and  educate 
such  of  my  children  as  shall  for  the  time  being  be  minors  and 
unmarried,  and  to  make  proper  annual  or  other  allowances  to  such 
of  my  children  as  shall  for  the  time  being  have  attained  the  age  of 
twenty-one  years,  and  shall  in  her  opinion  require  the  same. 

After  the  death  of  my  said  wife,  I  hereby  declare  that  the  said 
trustees  or  trustee  may  postpone  the  sale,  conversion  and  collection 
of  all  or  any  part  or  parts  of  my  said  real  and  personal  estate, 
respectively,  so  long  as  they  or  he  shall  deem  proper,  but  my  real 
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estate  shall  be  considered  personalty  from  the  time  of  my  death ; 
and  during  such  postponement,  the  said  trustees  or  trustee  may 
manage  and  let  upon  lease,  or  mortgage,  my  real  estate  or 
any  interest  therein,  as  they  in  their  discretion  shall  deem  to  be 
for  the  best  interest  of  the  trust  estate  hereinbefore  created,  and 
make  out  of  the  income  or  capital  of  my  real  and  personal  estate 
any  outlay  which  such  trustee  or  trustees  may  consider  proper, 
for  improvements,  repairs,  insurance,  premium  on  policies,  or 
otherwise  for  the  benefit  of  the  said  trust  estate. 

I  hereby  declare  that  my  said  wife  shall  have  the  power  of 
appointing  a  new  trustee  or  new  trustees  of  this  my  will,  should 
any  vacancy  occur  during  her  lifetime. 

I  hereby  constitute  and  appoint  the  above-named  (William 
Randolph)  and  (John  Mason)  to  be  executors  of  this  my  will  and 
trustees  for  the  purposes  therein  named. 


FORM  No.  631 

Bequest  of  Income  of  Trust  Estate  for  life  —  With  Power  of 
Appointment 

All  the  rest,  residue  and  remainder  of  my  estate,  both  real  and 
personal,  of  whatsoever  kind  and  nature,  and  of  or  to  which  I 
may  die  seized,  possessed  or  entitled,  I  give,  devise  and  bequeath 
to  the  executors  of  this  my  will,  upon  trust,  to  receive  the  income 
thereof  and  to  apply  the  net  income  realized  therefrom  to  the  use 
of  my  wife,  (Mary  E.  Lamb,)  during  her  natural  life,  and  upon 
her  decease  to  pay  over  and  transfer  a  part  or  parts  of  the  prin- 
cipal, not  exceeding  ten  thousand  dollars  ($10,000.00),  to  such 
of  the  lineal  descendants  of  my  wife  or  of  my  father  as  by  her  last 
will  and  testament  my  wife  may  direct  and  appoint ;  and  subject 
to  the  life  use  therein  of  my  wife  and  the  exercise  by  her  of  the 
said  power  of  appointment,  I  give,  devise  and  bequeath  the  bene- 
ficial right  and  title  in  and  to  my  said  residuary  estate  to  (my  two 
brothers,  Samuel  and  Richard,)  who  or  their  heirs  or  assigns  are 
to  be  entitled  to  the  possession  thereof  upon  and  after  the  decease 
of  my  wife. 
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FOBM  No.  632 

Devise  in  Trust  for  the  Benefit  of  Several  Children  — For  Life,  With 

Power  of  Appointment 

"  I  direct  that  my  executors  hereinafter  named,  or  such  of 
them  as  shall  qualify  and  act,  divide  all  the  rest,  residue  and 
remainder  of  the  property  and  estate,  both  real  and  personal,  of 
every  kind  and  description  and  wheresoever  situated  which  shall 
belong  to  me  or  be  subject  to  my  disposal  at  the  time  of  my  death, 
into  such  number  of  equal  s.hares  as  shall  be  equal  to  the  number 
of  children  who  shall  survive  me,  and  of  my  children  who  shall 
have  died  before  me  leaving  issue  who  shall  survive  me,  and  set 
apart  one  of  such  equal  shares  for  each  of  my  children  who  shall 
survive  me,  and  one  of  such  equal  shares  for  the  issue  of  each 
child  of  mine  who  shall  have  died  before  me,  leaving  issue  me 
surviving;  and  convey,  transfer,  deliver  and  pay  over  one  of  such 
equal  shares  to  the  issue  of  each  one  of  my  children  who  shall  have 
died  before  me  leaving  issue  me  surviving,  in  equal  shares,  per 
stirpes  and  not  per  capita,  to  whom  I  give,  devise  and  bequeath 
the  same  accordingly ;  and  that  my  said  executors  set  apart  one  of 
such  equal  shares  for  the  benefit  of  each  of  my  children  who  shall 
survive  me,  and  I  give,  devise  and  bequeath  the  same  to  my 
executors  and  to  such  of  them  as  shall  qualify  and  act,  as  trustees, 
to  have  and  to  hold  each  share  so  set  apart  for  the  benefit  of  a  child 
of  mine  (or  the  portion  thereof  not  paid  over  and  transferred  to 
such  child  as  hereinafter  directed),  upon  a  separate  trust,  for  the 
benefit  of  such  person  for  whom  or  for  whose  benefit  the  same  shall 
have  been  set  apart  as  aforesaid  during  his  or  her  natural  life, 
which  trusit,  as  to  each  share  of  such  property  or  estate  by  this 
article  of  my  will  hereinbefore  directed  to  be  held  in  trust  for  the 
benefit  of  a  child  of  mine,  shall  be  to  collect  and  receive  the  rents, 
issues,  income  and  profits  of  so  much  thereof  as  shall  be  real 
property  and  to  invest  and  keep  invested  so  much  thereof  as  shall 
be  personal  property  with  power  to  call  in  and  change  the  invest- 
ments thereof  from  time  to  time  and  to  collect  and  receive  the 
income  thereof  and  after  paying  thereout  all  lawful  expenses  and 
charges,  fo  apply  the  net  income  from  the  said  trust  estate  arising, 
from  time  to  time  as  received,  to  the  use  of  the  person  in  trust  for 
whom  such  trust  estate  shall  be  held  as  aforesaid,  for  so  long  dur- 
ing the  life  of  such  person  as  he  or  she  shall  remain  under  the  age 
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of  twenty-five  years,  the  income  of  any  such  share  held  in  trust  for 
any  daughter  of  mine  to  be  free  from  the  debts,  control  or  inter- 
ference of  any  husband  she  may  have ;  and  upon  the  arrival  at  the 
age  of  twenty-five  years,  of  the  person  in  trust  for  whom  such  trust 
estate  shall  be  so  held,  to  convey,  transfer,  deliver  and  pay  over 
one  equal  fourth  part  of  the  capital  of  such  trust  estate  with  all 
gains  and  increase  of  capital  thereof,  if  any,  in  fee,  simple  and 
absolutely  to  such  person ;  and  after  such  person  in  trust  for  whom 
such  trust  estate  shall  be  held  in  trust  as  aforesaid  shall  have 
attained  the  age  of  twenty-five  years,  thenceforward  for  so  long 
during  the  natural  life  of  such  person  as  he  or  she  shall  remain 
under  the  age  of  thirty  years  to  continue  to  hold  the  residue  of 
such  trust  estate,  in  trust,  to  collect  and  receive  the  rents,  issues, 
income  and  profits  of  so  much  thereof  as  shall  be  real  property 
and  to  invest  and  keep  invested  so  much  thereof  as  shall  be  per- 
sonal property,  with  power  to  call  in  and  change  the  investments 
thereof  from  time  to  time  and  to  collect  and  receive  the  income 
thereof  and  after  paying  thereout  all  lawful  expenses  and  charges, 
to  apply  the  net  income  from  the  said  trust  estate  arising  from 
time  to  time  as  received  to  the  use  of  the  person  in  trust  for  whom 
such  trust  estate  shall  be  held  as  aforesaid,  the  income  of  such 
trust  estate  held  in  trust  for  any  daughter  of  mine  to  be  free  from 
the  debts,  control  or  interference  of  any  husband  she  may  have; 
and  upon  the  a,rrival  at  the  age  of  thirty  years  of  such  person  in 
trust  for  whom  such  trust  estate  shall  be  held  to  convey,  transfer, 
deliver  and  pay  over  one  equal  third  part  of  the  capital  of  such 
trust  estate  then  remaining  including  all  gains  and  increase  of 
capital  thereof,  if  any,  in  fee  simple  and  absolutely  to  such  person 
in  trust  for  whom  such  trust  estate  shall  be  held ;  and  from  and 
after  such  person  shall  have  attained  the  age  of  thirty  years  thence- 
forward, during  the  residue  of  the  natural  life  of  such  person  in 
trust  for  whom  such  trust  estate  shall  have  been  held  to  continue  to 
hold  the  residue  of  such  trust  estate  in  trust  to  collect  and  receive 
the  rents,  issues,  income  and  profits  of  so  much  thereof  as  shall  be 
real  property  and  to  invest  and  keep  invested  so  mrch  thereof  as 
shall  be  personal  property  with  power  to  call  in  and  change  the 
investments  thereof  from  time  to  time  and  to  collect  and  receive 
the  income  thereof,  and  after  paying  thereout  all  lawful  expenses 
and  charges,  to  apply  the  net  income  from  the  said  trust  estate 
arising  from  time  to  time,  as  received  to  the  use  of  the  person  in 
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trtist  for  whom  such  trust  estate  shall  be  held  as  aforesaid,  the 
income  of  any  such  trust  estate  held  in  trust  for  any  daughter  of 
mine  to  be  free  from  the  debts,  control  or  interference  of  any 
husband  she  may  have,  and  upon  the  death  of  such  person  in  trust 
for  -whom  such  trust  estate  shall  be  held,  to  convey,  transfer, 
deliver  and  pay  over  the  capital  of  such  trust  estate  as  it  shall 
then  exist,  vf ith  all  gains  and  increase  of  capital  thereof,  if  any,  in 
fee  simple  and  absolutely  to  such  person  or  persons  and  in  such 
shares  and  proportions  as  the  person  in  trust  for  whom  such  trust 
estate  shall  have  been  held,  shall  by  will  direct  and  appoint ;  and 
in  default  of  such  direction  or  appointment,  or  in  so  far  as  such 
direction  or  appointment  may  liot  extend  or  be  effectual,  to  the 
issue  then  surviving  of  such  person  in  trust  for  whom  such  trust 
estate  shall  have  been  held,  in  equal  shares  per  stirpes  and  not  per 
capita,  or  if  such  person  in  trust  for  whom  such  trust  estate  shall 
have  been  held  as  aforesaid  shall  leave  no  issue  him  or  her  surviv- 
ing, to  the  next  of  kin  of  such  person  in  trust  for  whom  such  trust 
estate  shall  have  been  held,  in  the  shares  and  proportions  to  which 
under  the  laws  of  the  State  of  New  York  as  they  shall  then  exist, 
they  would  be  entitled  to  the  same,  if  the  same  were  personal 
property  and  such  person  in  trust  for  whom  such  trust  estate  shall 
have  been  held  had  died  possessed  thereof  intestate." 


FORM  No.  633 
Bequest  in  Trust  for  Son,  Giving  Him  Power  of  Appointment 
And  I  direct  my  executors  hereinafter  named,  and  their  suc- 
cessors to  convey,  assign,  transfer  and  set  over  the  remaining  one 
of  said  shares  to  themselves  upon  the  special  trust  and  confidence, 
to  have  and  to  hold  the  same  for  and  during  the  term  of  the 
natural  life  of  my  son,  {DoTifild  Fish,)  and  to  receive  the  income, 
rents,  issues  and  profits  thereof,  and  to  apply  the  same  to  his  use, 
maintenance  and  support  so  long  as  he  shall  live,  and  from  and 
after  his  death  I  give,  devise  and  bequeath  the  said  share  of  my 
residuary  estate  to  his  issue  in  such  shares  and  with  such  estates 
as  he  may  by  last  will  and  testament,  or  instrument  in  the  nature 
thereof,  limit  and  appoint,  and  in  default  of  such  appointment  I 
give,  devise  and  bequeath  the  same  to  his  children  in  equal  shares. 


1288  Will 

Charging  Annuity  Upon  Estate 

the   issue   of   a   deceased   child   taking  the   parent's   share   by 
representation. 

In  the  event  that  my  said  son  shall  leave  no  issue  him  surviving, 
I  give,  devise  and  bequeath  the  said  share  of  my  residuary  estate 
to  his  brother,  (Henry  Fish,)  or  his  issue  if  the  said  (Henry 
Fish)  shall  have  predeceased  his  brother. 


FORM  No.  634 

Charging  Annuity  Upon  Estate 

I  charge  upon  my  estate  as  an  annuity  in  favor  of  my  wife,  and 
direct  the  payment  by  my  executors,  of  such  yearly  sum  as  shall  be 
suiEcient  to  pay  all  taxes,  assessments,  insurance  and  charges  of 
every  kind  and  nature  which  may  be  imposed  on  any  of  the  lands 
and  premises  herein  given  to  my  said  wife  and  which  shall  be 
sufficient  to  pay  the  rent  of  my  pew  No.  16,  in  Trinity  Church,  in 
the  City  of  New  York,  hereinafter  given  to  my  wife,  during  the 
time  that  the  above  shall  'be  held  and  enjoyed  by  her. 


FORM  No.  635 
Bequest  to  Wife  for  Life,  to  Revert  in  Case  of  Her  Remarriage 

I  give,  devise  and  bequeath  to  my  dear  wife,  (Adelaide  F.  Hodg- 
son,) for  and  during  the  term  of  her  natural  life,  if  she  shall 
remain  my  widow,  and  if  not  I  give,  devise  and  bequeath, to  her 
until  she  shall  remarry,  my  dwelling  house  and  stable,  with  the 
ground  attached  to  the  same,  being  my  present  residence,  situate 
at  (the  northwesterly  comer  of  M'adison  av'emue  and  Sixty-eighth 
street,  in  the  Borowgh  of  Mcmhattan,  City  of  New  York,)  and  also 
my  country  place,  known  as  ("  The  Oaks,")  situate  at  (Pawling, 
Massachi^&tts,)  together  with  all  the  lands,  stables  and  buildings 
belonging  thereto ;  also  all  my  horses,  carriages  and  motor  vehicles, 
and  all  the  furniture  and  articles  of  use  and  ornament  of  every 
kind  and  nature  in  either  of  my  said  residences  at  the  time  of  my 
decease. 

All  of  the  aforesaid  lands  and  personal  property  shall  revert  to 
and  form  a  part  of  my  residuary  estate  on  the  death  of  my  wife 
or  her  marriage,  if  she  shall  again  marry 
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FORM  No.  636 
Legacy —  Cutting  Off  Wife 
I  give  and  bequeath  unto  my  wife, 


the  sum  of  five  dollars,  which  is  intended  by  me  to  be  in  full  and 
in  lieu  and  bar  of  her  dower  and  all  and  every  other  right  or 
interest  in  and  to  my  estate.  I  make  only  this  provision  for  her 
for  the  reason  well  known  to  her  and  to  all  my  friends  and  for  the 
further  reason  that  during  our  married  life  she  was  wilfully  and 
wastefuUy  extravagant  and  brought  upon  me  much  unnecessary 
suffering. 


FORM  No.  637 
Legacy  —  Cutting  Off  Son 
I  give  and  bequeath  unto  my  son. 


the  sum  of  five  dollars,  and  it  is  my  will  that  this  provision  be  in 
lieu  and  bar  of  every  right  and  interest  in  and  to  my  estate. 

I  make. only  this  provision  for  him  for  reasons  well  known  to 
him  and  to  all  my  family  and  friends,  and  for  the  further  reason 

that  during  his  whole  lifetime  since  he  attained ,  he 

has  been  disobedient  and  ungrateful. 


FORM  No.  638 
Clause  Revoking  Legacy  in  Case  of  Contest  * 
If  any  person  named  in  this  my  last  will  and  testament  shall 
directly  or  indirectly  institute  or  become  an  acting  party  to  any 
proceedings  to  set  aside,  interfere  with,  or  make  null  any  pro- 
vision of  this  will  or  to  offer  any  objections  to  the  probate  thereof, 
or  shall  in  any  manner  directly  or  indirectly  contest  the  probate 
thereof,  then  and  in  that  event  I  revoke  the  provision  of  this  my 
will  in  his  or  her  or  their  favor,  and  such  act  or  proceedings  shall 
operate  and  be  effective  as  a  release  on  the  part  of  such  heir,  next 
of  kin,  legatee  or  devisee  to  any  part  of  my  property  or  estate, 
and  any  provision  of  my  will  in  favor  of  such  party  I  do  hereby 
abrogate,  annul  and  make  void,  and  I  direct  and  will  that  the 

*  See  also  Will  of  Russell  Sage,  Form  629,  supra. 
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person  so  acting,  proceeding  or  contesting  shall  receive  no  part 
or  portion  whatsoever  of  my  estate  either  under  this  will  or  other- 
wise, and  the  said  property  that  would  have  gone  to  him,  her  or 
them  shall  go  and  become  a  part  of  my  residuary  estate. 


FORM  No.  639 

Bevokiug  Bequests  in  Case  of  Farticipation  in  Contest 

I  will  and  direct  that  in  case  any  person  shall  institute,  conduct 
or  share  in  any  proceedings  to  oppose  the  probate  of  this  my  last 
will  and  testament  or  to  impeach  or  impair  or  set  aside  or  in- 
validate any  of  its  provisions,  any  devise  or  legacy  to  or  for  the 
benefit  of  such  person  or  persons  under  this  my  last  will  and  tes- 
tament shall  thereupon  be  revoked  and  shall  become  and  remain 
null  and  void,  and  such  person  or  persons  shall  be  excluded  from 
any  participation  in  and  shall  not  receive  any  share  or  portion  of 
my  property  or  estate,  real  or  personal,  and  the  portion  to  which 
such  person  might  be  entitled  if  I  had  died  intestate  as  to  the 
whole  or  any  portion  of  my  property  or  estate  or  any  share  or  por- 
tion to  which  such  persons  might  be  otherwise  entitled,  I  give, 
devise  and  bequeath  to  such  of  the  following  beneficiaries,  to  wit : 
my  wife,  (Sarah  Clarke  Hohson,)  my  four  children,  {Catherine 
Louise,  Adelaide  Frances,  Arthur)  and  {Charles  Garretson,)  and 
my  two  grandchildren,  {Oliver  S.  Wilson  and  Margaret  Hohson 
Wilson,)  children  of  my  deceased  daughter,  {Alice  Hohson  Wil- 
son,) as  shall  not  participate  in  such  action,  in  equal  shares  as  to 
my  said  wife  and  children,  and  as  to  my  said  grandchildren  in 
such  proportion  as  their  motiier  would  be  entitled  to  if  living. 


FORM  No.  640 


Directing  Trustees  to  Disregard  Any  Assignment  or  Anticipation  of 
Beneficiary's  Interest 

"  1^0  person  for  whose  benefit  any  trust  is  hereby  created  shall 
have  power  to  anticipate  or  to  dispose  of  any  income  directed  to 
be  paid  or  applied  to  the  use  of  such  person  until  the  same  shall 
have  fully  accrued  and  become  payable  to  such  person,  and  the 
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trustees  of  said  respective  trusts  are  empowered  and  requested  to 
disregard  and  defeat  every  assignment  or  other  act  in  contraven- 
tion of  this  clause  in  my  will." 


FOEM  No.  641 

Declaring  Trust  to  be  Made  With  Eeference  to  the  laws  of  the 
State  of  New  York 

"  I  declare  that  this,  my  will,  and  every  part  thereof,  is  made 
with  reference  to  the  present  existing  laws  and  statutes  of  the 
State  of  New  York,  relating  to  trust  and  trust  estates  by  will  or 
legal  distribution,  and  without  regard  to  the  laws  and  regulations 
of  any  State  or  country  where  I  may  happen  to  be  at  the  time  of 
my  decease,  or  where  any  portion  of  my  estate  may  be  situated. ' 


FORM  No.  642 
Bequest  for  Celebration  of  Masses 
I  give  and  bequeath  to  the  (Society  of  Saint  Vincent  De  Paul 
in  the  City  of  New  York,)  the  sum  of  (two  thousand  five  hundred) 
($2,500)  dollars,  to  be  applied  to  the  benevolent  uses  and  pur- 
poses of  the  branch  of  said  society  connected  with  (The  Church  of 
Saint  Ignatius  Loyola,)  and  I  also  give  and  bequeath  unto  the 
pastor  of  the  (Church  of  Saint  Ignatius  Loyola,)  the  sum  of 
(two  thousand  five  hundred)  ($2,500)  dollars,  with  the  request 
that  he  shall  celebrate  masses  for  the  repose  of  my  soul,  but  this 
bequest  is  made  to  him  absolutely  and  is  not  conditioned  upon  the 
performance  of  such  request. 


FORM  No.  643 
Directing  Payment  of  Transfer  Tax  Out  of  Estate 
I  hereby  direct  my  executors  hereinafter  named  to  pay  out  of 
my  residuary  estate  all  transfer  or  inheritance  tax  that  may  be 
imposed  upon  any  devise  or  legacy  herein  contained,  or  any  transr 
fer  thereof,  and  that  the  same  shall  not  be  chargeable  to,  or  paid 
by,  any  devisee  or  legatee  herein  named. 
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FORM  No.  644 

Suggesting  Legal  Counsel  to  Executors 

It  is  my  desire,  and  I  so  advise,  that  my  executors  and  trustees 
consult  my  esteemed  counsel,  Messrs.  Ayres  &  Austin,  as  their 
attorneys,  in  connection  with  the  discharge  of  their  duties  as  ex- 
ecutors and  trustees  under  this  Will.  I  have  directejj  that  this 
provision  be  inserted  herein,  absolutely  without  any  suggestion 
other  than  my  own. 


FORM  No.  645 
Bequest  in  Trust — Payable  in  Installments 

I  give  and  bequeath  unto  my  executors  hereinafter  named  the 
sum  of  {three  hundred  thousand)  ($300,000)  dollars  in  trust, 
nevertheless,  to  be  held  in  three  (3)  separate  and  distinct  trusts, 
each  one  {one  hundred  thousand)  ($100,000)  dollars,  to  be  sepa- 
separately  managed  and  invested  and  from  time  to  time  as  need 
be  re-invested,  and  to  apply  all  the  net  income,  interest,  issues 
and  profits  from  each  of  said  trust  funds  for  the  use,  benefit  and 
enjoyment  of  each  of  my  beloved  sons,  {Robert  Lawson,  John  J. 
Lawson)  and  {Edward  Lawson,)  until  he  shall  have  attained  the 
age  of  {twenty-one)  (21)  years,  and  thereafter  to  pay  and  deliver 
to  him  said  income,  interest,  issues  and  profits  during  the  term 
of  the  respective  trusts  herein  created,  subject  to  the  payment  of 
installments  of  principal  as  hereinafter  provided. 

When  each  of  my  said  sons  in  this  subdivision  named  shall 
reach  the  age  of  {twenty-one)  (21)  years,  or  in  the  event  that  he 
shall  have  attained  that  age  at  the  time  of  my  decease,  then  I 
direct  my  said  executors  and  trustees  to  pay  to  him  out  of  the 
separate  trust  fund  so  held  for  him  the  sum  of  {ten  thousand) 
($10,000)  dollars,  and  upon  his  arrival  at  the  age  of  twenty- 
five  (25)  years  the  further  sum  of  {ten  thousand  ($10,000)) 
dollars  out  of  said  separate  trust  funds;  and  I  further  authorize 
and  empower  my  said  executors  and  trustees,  in  the  exercise  of 
their  sound  judgment  and  discretion,  to  pay  the  whole  or  any 
part  of  the  remainder  of  said  separate  trust  fund  to  the  son  for 
whom  the  same  is  so  held,  at  any  time  during  his  life,  after  he 
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shall  have  attained  the  age  of  (twenty-one)  (21)  years,  at  such 
time  and  in  such  installments  and  manner  as  to  my  executors  and 
trustees  may  seem  proper  and  for  the  benefit  of  my  said  son. 

Upon  the  decease  of  said  son,  and  in  the  event  that  said  separ- 
ate trust  fund  so  held  for  his  benefit  shall  not  have  been  wholly 
paid  and  delivered  to  him  in  his  lifetime,  or  in  the  event  that  he 
shall  predecease  me,  then  the  whole  or  so  much  of  said  trust  fund, 
with  all  accumulations  thereon,  as  may  remain  in  the  hands  of  my 
said  executors  and  trustees,  I  give  and  bequeath  unto  the  child  or 
children  of  such  deceased  son,  equally  share  and  share  alike,  and 
if  he  shall  leave  no  issue  surviving  then  to  his  brothers  or  brother 
in  this  subdivision  named,  in  equal  shares,  and  to  the  issue  of  any 
of  his  said  brothers  that  may  be  then  deceased,  per  stirpes  and  not 
per  capita. 


FORM  No.  646 

Power  to  Continue  Busine&s  for  Advantageous  Liquidation 

I  hereby  expressly  authorize  and  empower  my  executor  here- 
inafter named,  or  the  survivors  of  them,  or  those  who  may  qualify 
as  such  executors,  to  continue  the  conduct  and  management  of 
my  business,  if  I  shall  continue  to  be  engaged  in  business  until 
the  time  of  my  decease,  for  such  reasonable  time  as  they  may  con- 
sider proper,  in  order  that  the  same  may  be  liquidated  and  wound 
up  to  the  best  advantage  of  my  estate,  hereby  expressly  absolving 
them  from  all  personal  liability  in  the  conduct  and  management 
of  said  business  during  such  period. 


FORM  No.  647 
Bequest  in  Trust  of  Stated  Income  for  life 
For  the  benefit  of  my  beloved  brother,  (Edward  Lawson,)  I 
direct  my  executors  and  trustees  hereinafter  named,  or  the  sur- 
vivors or  successors  of  them,  to  set  apart  out  of  my  estate  such  sum 
as  in  their  judgment  will  be  sufficient  to  yield,  under  all  probable 
contingencies,  in  the  judgment  of  my  said  executors  and  trustees, 
an  income  which  will  amount  to  (one  thousand  two  hundred) 
($1  200)  dollars  a  year,  and  I  give  and  bequeath  said  sum  so  set 
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apart  unto  my  said  executors  and  trustees,  in  trust,  nevertheless 
to  be  held,  managed  and  invested  as  authorized  by  law  for  the  in- 
vestment of  trust  funds,  and  out  of  the  net  income,  interest,  issues 
and  profits  thereof  to  pay  and  deliver  unto  my  said  brother  in 
each  year  during  his  life  the  sum  of  (one  thovsand  two  hundred) 
($1,200)  dollars,  payable  in  monthly  or  quarterly  installments, 
as  may  best  suit  the  convenience  of  my  said  brother.  If  in  any 
year  the  income  of  the  sum  so  bequeathed  to  my  executors  and 
trustees  shall  be  insufficient  to  make  up  the  full  sum  of  {one 
thovsamd  two  hvmdred)  ($1,200)'  dollars,  then  and  in  such  case  I 
direct  my  executors  and  trustees  to  make  up  the  deficiency  for 
such  year  out  of  the  capital  so  bequeathed  to  them  in  trust. 


FORM  No.  648 

Bequest  in  Trust  —  Stated  Income  to  Wife  —  Reduced  to  Legacy  in 

Case  of  Remarriage 

For  the  benefit  of  my  said  wife,  {Louise  Lawson,)  I  direct  my 
executors  and  trustees  hereinafter  named,   or  the  survivors  or 
successors  of  them,  to  set  apart  out  of  my  estate  such  sum  as  in 
their  judgment  will  be  sufficient  to  yield,  under  all  probable  con- 
tingencies, in  the  judgment  of  my  said  executors  and  trustees,  an 
income  which  will  amount  to  {ten  thovmnd)  ($10,000)  dollars  a 
year,  and  I  give  and  bequeath  said  sum  so  set  apart  unto  my  said 
executors  and  trustees,  in  trust,  nevertheless,  to  be  held,  managed 
and  invested  as  authorized  by  law  for  the  investment  of  trust 
funds  and  out  of  the  net  income,  interest,  issues  and  profits  thereof 
to  pay  and  deliver  unto  my  said  wife,  in  each  year  during  her 
life,   and  until  she  shall  remarry,  the  sum  of   {ten  thousand) 
($10,000)  dollars,  payable  in  monthly  or  quarterly  installments, 
as  may  best  suit  the  convenience  of  my  said  wife.    If  in  any  year 
the  income  of  the  sum  so  bequeathed  to  my  executors  and  trustees 
shall  be  insufficient  to  make  up  the  full  sum  of  {ten  thousand) 
($10,000)  dollars,  then  and  in  such  case  I  direct  my  executors 
and  trustees  to  make  up  the  deficiency  for  such  year  out  of  the 
capital  so  bequeathed  to  them  in  trust. 

Upon  the  decease  of  my  said  wife,  or  in  case  she  shall  die 
before  my  decease,  or  in  the  event  of  her  remarriage,  the  said  trust 
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funds,  with  all  accumulations  thereon,  if  any,  shall  be  and  be- 
come a  part  of  my  residuary  estate,  to  be  disposed  of  as  herein- 
after provided,  except  that  in  the  event  of  the  remarriage  of  my 
said  wife,  I  direct  that  my  said  executors  and  trustees  shall  pay 
unto  my  said  wife  out  of  my  estate  the  sum  of  {ten  thousand) 
($10,000)  dollars,  for  her  own  use  and  benefit,  absolutely  and 
forever. 

In  the  event  of  the  death  before  my  decease  of  any  of  my  said 
daughters,  (Margaret  Daily,  Winifred  Thomas  and  Agnes 
Burke,)  I  give  and  bequeath  the  share  to  which  such  daughter 
would  have  been  entitled  had  she  survived  me,  and  in  the  case 
of  (Agnes  Burhe)  free  from  any  trust,  to  the  child  or  children  of 
such  deceased  daughter,  in  equal  shares,  and  in  default  of  such 
issue,  then  to  the  survivors  or  survivor  of  my  said  daughters  and 
the  issue  of  any  deceased  daughter,  per  stirpes  and  not  per  capita. 


FORM  No.  649 
Appointing  Executors  and  Alternates 

I  hereby  nominate,  constitute  and  appoint  my  said  wife,  (Alice 
Weher,)  and  my  beloved  brother,  (George  Weber,)  executors  of 
this  my  Last  Will  and  Testament,  hereby  fully  authorizing  and 
empowering  them,  for  the  more  convenient  distribution  of  my 
estate,  or  for  any  other  reason  that  they,  in  the  exercise  of  their 
discretion,  may  deem  proper,  to  contract  for,  sell,  convey,  exchange 
or  dispose  of,  at  public  or  private  sale,  any  property  real  or  per- 
sonal that  I  may  own  at  the  time  of  my  decease,  and  to  make,  exe- 
cute and  deliver  the  necessary  and  proper  instruments  of  transfer 
thereof,  or  any  part  thereof,  and  to  mortgage  or  lease  the  whole  or 
any  part  of  my  real  estate,  and  to  execute  and  deliver  the  neces- 
sary and  proper  instruments  in  connection  therewith;  and  to 
manage  any  real  estate  that  I  may  own  at  the  time  of  my  decease, 
to  collect  the  rents,  issues  and  profits  thereof,  and  to  pay  all 
expenses  that  may  be  incurred  in  connection  therewith. 

In  the  event  that  my  said  brother,  (George  Weier,)  shall  have 
died  before  my  decease,  then  I.  nominate,  constitute  and  appoint 
my  beloved  brother,  (Jacob  Weher,)  such  executor  in  his  place  and 
stead,  if  living ;  if  he  too  shall  have  died  before  my  decease,  then 
I  nominate,  constitute  and  appoint  my  beloved  brother,  (Frederick 
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Weber^)  executor  of  this  my  Last  Will  and  Testament ;  in  any  of 
which  events  I  hereby  confer  upon  such  executor  the  same  power 
and  authority  hereinbefore  granted  my  said  wife  and  my  said 
brother,  {^George  Weber,)  as  though  such  executor  had  been 
originally  named  herein. 

In  the  event  that  my  said  wife  shall  have  died  before  my 
decease,  or  in  case  we  shall  both  die  by  the  same  accident,  then  in 
either  of  such  events  I  nominate,  constitute  and  appoint  my  said 
brothers,  {George  Weber  and  Jacob  Weber,)  executors  of  this  my 
last  Will  and  Testament,  hereby  granting  unto  them  the  same 
power  and  authority  hereinbefore  conferred  upon  my  said  wife 
and  my  said  brother,  {George  Weber,)  as  though  they  had  been 
originally  named  herein.  If  either  of  my  said  brothers  shall  have 
died  before  my  decease,  then  I  nominate,  constitute  and  appoint 
my  said  brother,  {Frederick  Weber,)  in  the  place  of  such  deceased 
brother,  with  the  same  power  and  authority  as  though  he  had  been 
originally  named  herein  as  such  executor. 


FORM  No.  650 

Appointing  Testamentary  Guardian 

In  the  event  that  my  said  wife  shall  have  died  before  my 
decease,  or  in  case  we  shall  both  die  by  the  same  accident,  then  in 
either  of  such  events  I  nominate,  constitute  and  appoint  my  said 
brothers,  {George  Weber  and  Jacob  Weber,)  guardians  of  the  per- 
son and  property  of  my  said  children  during  the  term  of  their 
respective  minority.  If  either  of  my  said  brothers  shall  have  died 
before  my  decease,  then  I  nominate,  constitute  and  appoint  my 
said  brother,  {Frederich  Weber,)  in  the  place  and  stead  of  such 
deceased  brother,  with  the  same  power  and  authority  as  though  he 
had  been  originally  named  herein  as  such  guardian. 


FORM  No.  651 

Direction  for  Cremation  of  Remains 

It  is  my  desire  and  request  that  upon  my  decease  my  remains  be 
cremated,  and  that  my  ashes  be  scattered  in  any  way  decided  upon 
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by  my  executors,  but  it  is  my  express  wisb  tbat  my  said  ashes  shall 
not  be  retained  in  any  receptacle  or  urn. 


FOKM  No.  652 
Bequest  of  Proceeds  of  Life  Insurance  Policy 

I  give  and  bequeath  the  sum  of  (five  thousand)  ($5,000)  dol- 
lars unto  my  beloved  mother,  (Farmy  Newton,)  to  be  paid  to  her 
by  my  executors  hereinafter  named,  as  soon  as  conveniently  may 
be  after  my  decease,  for  her  own  use,  absolutely  and  forever. 

I  have  already  made  provision  that  my  said  mother  shall 
receive  as  beneficiary  the  sum  of  (five  thousand)  ($5,000)  dol- 
lars under  and  by  virtue  of  a  certain  policy  of  life  insurance  upon 
my  life  which  I  now  hold,  issued  by  the  Mutual  Life  Insurance 
Company  of  New  York,  Number  678,190. 

In  the  event  that  my  said  mother  shall  have  died  before  nay 
decease,  or  in  case  we  shall  both  die  by  the  same  accident,  then  in 
either  of  such  events  I  give  and  bequeath  the  said  sum  of  (five 
thousamd)  ($5,000)  dollars,  hereinbefore  bequeathed  to  her,  as 
well  as  all  moneys  made  payable  to  my  said  mother  under  the 
aforesaid  policy  of  life  insurance  upon  my  life,  issued  by  the 
Mutual  Life  Insurance  Company  of  New  York,  Number  678,190, 
unto  my  beloved  sister,  (Adele  Newton,)  for  her  own  use,  abso- 
lutely and  forever. 

POEM  Wo.  653 
Residuary  Bequest  to  Wife  —  Alternate  Bequest  to  Children 

All  the  rest,  residue  and  remainder  of  my  estate,  both  real  and 
personal,  of  whatsoever  kind  and  nature,  and  wheresoever  situate, 
of  which  I  shall  die  seized  or  possessed,  or  to  which  I  may  in  any 
wise  be  entitled  at  the  time  of  my  decease  or  over  which  I  have  the 
power  of  disposal,  I  give,  devise  and  bequeath  unto  my  beloved 
wife,  (Dorothy  Newton,)  to  have  and  to  hold  the  same  unto  her, 
her  heirs,  legal  representatives  and  assigns,  absolutely  and  forever. 

In  the'event,  however,  that  my  said  beloved  wife  shall  have  died 
before  my  decease,  or  in  case  we  shall  both  die  by  the  same  acci- 
dent, then  in  either  of  such  events  I  give,  devise  and  bequeath  my 
entire  residuary  estate,  as  aforesaid,  in  the  following  manner: 

A    Two  (2)  equal  one-third  (1/3)  parts  thereof  unto  my  said 
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wife's  beloved  daughter,  (Marjorie  Bromby,)  now  residing  in  the 
City  of  Springfield,  State  of  Illinois,  to  have  and  to  hold  the 
same  unto  her,  her  heirs,  legal  representatives  and  assigns,  abso- 
lutely and  forever.  In  the  event  that  said  Marjorie  Bromby  shall 
have  died  before  the  decease  of  my  said  wife  or  myself,  then  I 
give,  devise  and  bequeath  the  share  in  my  estate  to  which  she 
would. have  been  entitled  if  living,  unto  her  child  or  children,  in 
equal  shares,  absolutely  and  forever. 

B.  The  remaining  equal  one-third  (%)  part  or  share  thereof 
unto  the  survivors  of  my  executors  hereinafter  named,  in  trust, 
nevertheless'  for  the  following  uses  and  purposes,  namely:  To  be 
held,  managed  and  invested  by  them,  and  from  time  to  time  as 
need  be  re-invested,  and  to  apply  all  of  the  net  income,  interest, 
issues  and  profits  thereof  and  therefrom  to  and  for  the  use  and 
enjoyment  of  my  beloved  mother,  (^Fanny  Newton,)  for  and  dur- 
ing the  term  of  her  natural  life,  upon  her  own  order  and  receipt, 
without  accounting,  and  upon  the  decease  of  my  said  beloved 
mother,  to  pay,  convey,  transfer  and  deliver  the  said  equal  one- 
third  (%)  part  of  my  said  estate,  with  all  accumulations  thereon, 
if  any,  or  so  much  thereof  as  shall  at  that  time  remain  in  the 
hands  of  the ,  survivors  of  my  executors,  unto  my  said  beloved 
sister,  {Adele  Newton,)  to  have  and  to  hold  the  same  unto  her,  her 
heirs,  legal  representatives  and  assigns,  absolutely  and  forever. 
In  the  event  that  my  said  beloved  sister  shall  have  died  before  the 
.  decease  of  my  said  beloved  mother,  then  the  share  to  which  she 
would  have  been  entitled  if  living,  shall  be  paid,  conveyed,,  trans- 
ferred and  delivered  unto  her  child  or  children,  in  equal  shares, 
absolutely  and  forever. 


FORM  No.  654 


Spendthrift  Trust 

"Second.  I  give,  devise  and  bequeath,  to  my  daughter-in-law, 
{Lizzie  Morris,)  all  of  my  estate,  both  real  and  personal,  of  every 
name  and  nature,  in  trust,  for  the  purpose  hereinafter  declared. 

"  Third.  I  direct  that  she  keep  the  real  estate  and  all  the  per- 
sonal property,  invested  in  good  securities,  and  apply  such  portion 
of  the  income  of  the  estate  from  time  to  time  as  her  judgment 
may  deem  necessary  for  the  maintenance  and  support  of  my  son 
{Adon  Morris,)  and  his  family  as  long  as  my  son  may  live,  (unless 
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my  property  is  sooner  exhausted).  And  at  the  death  of  my  son, 
{Adon  S.  Morris,)  I  direct  that  my  property  (or  so  much  thereof 
as  may  be  left  (after  supporting  my  son,  (Adon  S.  Morris,)  shall 
be  divided  equally  or  in  equal  proportions,  to  share  and  share  alike 
to  my  son's  (Adon  8.  Morns')  children. 

"  Fourth.  I  hereby  express  and  emphatically  declare  that  no 
part  of  my  estate,  so  given  in  trust  to  (Lizzie  Morris,)  for  the 
maintenance  and  support  of  my  son,  (Adon  8.  Morris,)  shall  go  to 
or  be  had  by,  or  be  obtained  in  any  manner  by  any  creditor  of  the 
said  (Adon  8.  Morris.) 

"  Fifth.  I  further  order  and  direct,  that  in  the  event,  or  in  case 
thajt  my  son,  (Adon  8.  Morris,)  shall  at  any  time  during  his  life- 
time, become  free  and  discharged  from  all  his  debts,  judgments, 
claims  and  demands  against  him,  that  then  and  in  that  case,  the 
said  (Lizzie  Morris)  shall  on  request  of  my  said  son,  (Adon  S. 
Morris,)  and  without  unnecessary  delay,  deed,  transfer,  and  de^ 
liver  and  pay  over  to  my  son,  (Adon  8.  Morris,)  all  of  my  estate 
so  entrusted  and  remaining  in  her  hands,  and  the  same  shall  be 
received  by  my  son,  (Adon  8.  Morris,)  and  thereafter  become  his 
absolute  property,  to  be  had,  used  and  controlled  by  him,  and 
trusteeship  of  the  said  (Lizzie  Morris)  shall  thereupon  cease." 
(See  169  App.  Div.  412.) 


FORM  No.  655 
Attestation  Clause 

.The  foregoing  instrument  was  subscribed  by  the  above-named 
testatrix,  (Clara  Coster,)  at  (the  Borough  of  Manhattan,  City, 
County  and  State  of  New  York,)  on  this  (Wth)  day  of  (Fehi-u- 
ary,)  in  the  year  one  thousand  nine  hundred  and  (sixteen,)  in  our 
presence,  and  was  at  the  same  time  and  place  published  and 
declared  by  her  to  us  to  be  her  Last  Will  and  Testament,  and 
thereupon  we,  at  her  request,  and  in  her  presence,  and  in  the 
presence  of  each  other,  did  subscribe  our  names  thereto  as  attestmg 
witnesses,  this  attestation  clause  haying  first  been  read  aloud  to 
us  in  the  presence  of  the  said  testatrix. 

ISJ-AMES  EeSIDENCBS 

(HENRY  BAYER,  906  Park  Avenue,  New  York  City.) 

(BENJAMIN  TUCK,         746  West  161  th  8t.,  New  York  City. ) 
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FORM  No.  656 

Attestation  Clause  to  Codicil 

Subscribed,  sealed,  published  and  declared  by  said  {Joseph 
Pulitzer,)  Testator,  as  and  for  a  Codicil  to  his  last  Will  and. Testa- 
ment in  the  presence  of  each  of  us,  who,  at  his  request,  in  his 
presence  and  in  the  presence  of  each  other,  hereunto  subscribe  our 
names  as  witnesses  this  {twelfth)  day  of  {July,  1911.) 
{NORMAN  G.  THWAITES, 

Limber  Magna,,  BrocMedy, 

Linconshire,  England.) 
{MATTHEW  G.  FLEMING,  ' 
441  Park  Avenue, 

New  York  City,  N.  Y.) 


FORM  No.  657 

Attestation  Clause  from  CoUis  P.  Huntington's  Will 

On  this  {thirteenth)  day  of  {March,)  one  thousand  eight  hun- 
dred and  {ninety-seven,)  the  above-named  testator,  {Collis  P. 
Huntington,)  in  our  presence  subscribed  and  sealed  the  foregoing 
instrument,  and  declared  the  same  to  be  his  last'  will  and  testa- 
ment, and  thereupon  we,  at  his  request,  and  in  his  presence,  and 
in  the  presence  of  each  other  have  hereunto  subscribed  our  names 
as  attesting  witnesses. 

{MAXWELL  EVABTS, 

231  Second  avenue.  New  York  city.) 
{ANDBEW  K.  VANDEBVENTEB, 

531  North  Broad  street,  Newwrk,  N.  J.) 
{GEORGE  E.  DOWNS, 

628  Carlton  avenue,  Brooklyn,  N.  Y.) 


Note. —  It  is  always  well  to  have  three  witnesses  to  prove  a 
will,  as  it  may  be  necessary  to  prove  the  will  under  the  laws  of 
another  State  where  three  witnesses  are  required,  as  for 'example: 

If  it  involve  real  estate  in  a  'State  requiring  three  witnesses,  and 
the  will  had  only  two,  testator  would  die  intestate,  as  to  the  foreign 
real  estate. 
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FORM  No.  658 
Codicil  No.  2  to  the  last  Will  and  Testament  of  Joseph  Pulitzer 

I  (Joseph  Pulitzer)  do  make,  publish  and  declare  this  Codicil 
to  my  last  Will  and  Testament  dated  (sixteenth)  of  (Aprilj,  one 
thousand  nine  hundred  and  four.) 

First.  Whereas  my  friend  (Dumont  Clarke)  mentioned  therein 
as  Executor  and  Trustee  is  lately  deceased,  I  hereby  nominate  and 
appoint  (Charles  Evans  Hughes)  now  or  late  Governor  of  the 
State  of  (New  York)  to  be  executor  and  Trustee  in  place  of  the 
said  (Dumont  Clarke)  with  like  force  and  effect  as  if  he  had  been 
originally  named  as  Executor  and  Trustee. 

Second.  I  nominate  and  appoint  (Frederick  Newton  Judson) 
of  St.  Louis,  lawyer,  and  (/.  Angus  Shaw)  now  in  the  office  of 
the  New  York  World  both  Executors  and  Trustees  of  my  said 
Will  in  addition  to  the  Executors  and  Trustees  named  in  my  said 
Will  or  in  the  Codicil  dated  the  (twenty-third)  of  (March,  one 
thousand  nine  hundred  and  nine)  with  like  force  and  effect  as  if 
they  had  been  originally  named  as  Executors  and  Trustees  pro- 
vided however  that  the  said  (Frederick  Newton  Judson)  shall 
only  act  as  Executor  and  Trustee  until  my  son  (Joseph)  reaches 
the  age  of  thirty  years  and  that  the  said  (/.  Angus  Shaw)  shall 
only  act  as  Executor  and  Trustee  until  my  son  (Herbert)  reaches 
the  age  of  (twenty-one)  years  and  I  direct  that  the  power  of 
removal  given  under  my  said  Will  shall  not  extend  to  the  Executors 
and  Trustees  appointed  by  this  Codicil. 

Third.  In  case  the  said  (Frederick  Newton  Judson)  and 
(/.  Angus  Shaw)  or  either  of  them  shall  decline  to  act  as  Executors 
and  Trustees  or  having  so  acted  shall  either  by  death  or  disability 
or  of  his  own  wish  cease  so  to  act  then  I  nominate  and  appoint 
(Robert  Weeks  de  Forest)  of  (New  York)  lawyer,  as  Executor 
and  Trustee  of  my  said  Will  in  place  of  the  said  (Frederick  New^ 
ton  Judson)  or  (J.  Angus  Shaw)  so  ceasing  to  act. 

Fourth.  I  give  and  bequeath  to  the  said  (Charles  Evans 
Hughes)  the  sum  of  (owe  hundred  thousand)  dollars  ($100,000) 
to  the  said  (Frederick  Newton  Judson)  the  sum  of  (fifty  thousand) 
dollars  ($50,000)  to  the  said  (/.  Angus  Shaw)  the  like  sum  of 
(Fifty  thousand  dollars)  ($50,000)  and  to  the  said  (Robert  Weeks 
de  Forest)  the  like  sum  of  (Fifty  thousand  dollars)  ($50,000)  to 
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be  received  and  accepted  by  them  respectively  in  lieu  of  commis- 
sions as  Executors  and  Trustees  and  I  direct  that  no  compensation 
or  commission  as  such  shall  be  paid  to  them  except  that  in  the  case 
of  the  Trusts  created  under  my  said  will  this  provision  shall  not 
apply  to  the  Commissions  allowed  by  law  for  receiving  and  paying 
out  the  income  of  the  respective  Trust  funds  and  I  direct  that  no 
bond  or  other  security  shall  be  required  from  them. 

m  TESTIMONY  WHEEEOF,  I  have  to  this  Codicil  sub- 
scribed my  name  and  affixed  my  seal  this  (seventeenth)  day  of 
{January,  one  thousand  nine  hundred  and  ten.) 
(Attestation  Clause) 

JOSEPH  PULITZER,     [seal] 


FORM  No.  659 
Codicil 


I,  George  Rose,  of  the  City,  County  and  State  of  New  York, 
having  made  my  last  will  and  testament  bearing  date  the  21st 
day  of  July,  in  the  year  one  thousand  nine  hundred  and  fifteen,  do 
now  make  and  publish  this  codicil  thereto  which  is  to  be  taken  as 
an  addition  to  and  a  part  of  my  said  last  will  and  testament. 

First.  I  revoke  the  appointment  of  Roger  Main  as  one  of  my 
executors  of  my  said  last  will  and  testament,  and  declare  that  it  is 
my  intention  and  desire  that  my  executrix  and  executor  shall  be 
my  wife,  Mary  Rose,  and  my  friend,  Harry  Stafford. 

Second.  I  also  authorize  my  said  executors  to  invest  and  keep 
invested  my  said  estate  as  provided  in  the  "  fourth  "  paragraph 
of  my  said  last  will  and  testament  in  any  securities  or  other  forms 
of  investment  which  they,  in  their  discretion,  shall  deem  proper 
or  advisable,  irrespective  of  the  law  governing  investments  by 
executors  and  trustees,  and  I  also  authorize  my  said  executors  to 
continue  any  of  my  present  investments  as  long  as  my  said  exec- 
utors shall  in  their  discretion  determine  to  be  advisable  and  to  the 
interest  of  my  estate. 

And  I  hereby  ratify  and  confirm  my  said  last  will  and  testa- 
ment in  every  respect  save  so  far  as  any  part  of  the  same  is  incon- 
sistent with  this  codicil. 

IN"  WITNESS  WHEREOF,  at  the  end  of  this  codicil  to  my 
last  will  and  testament  I  have  subscribed  my  name  and  affixed  my 
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seal  this  twenty-first  day  of  May,  in  the  year  one  thousand  nine 
hundred  and  sixteen. 

GEORGE  ROSE,  (seal.) 
'Suhscribed  by  the  above-mentioned  testator  in  the  presence  of 
each  of  us,  and  at  the  same  time  declared  by  him  to  be  a  codicil  to 
his  last  will  and  testament,  and  thereupon  we  at  his  request  and 
in  his  presence  and  in  the  presence  of  each  other  signed  our  names 
as  subscribing  witnesses. 
Witnesses : 

JOHN  J.  JAMES,  Hotel  Netherlands,  N.  Y.  City. 
DAVID  WILLCOX,  12  Portland  avenue,  Brooklyn. 


FORM  No.  660 
letter  to  Accompany  Will 

Letter  of  Instruction  in  Case  of  My  Death 

First.  I  own burial  lot ,   and  desire  to 

be  buried 

Second.  I  desire to  examine  my  papers  and 

destroy  such  as  are  of  no  value. 

Third.  I  have safe  deposit  vault. 

Fourth.  I  have  valuable  papers  in  the  following  places : 
Fifth.  I  have  deposits  in  the  following  banks  and  trust  com- 
panies : 

Sixth.  I  am  insured  in  the  following  companies : 

Seventh.  I  have mortgages  on  my  property. 

Eighth.  My  estate  consists  principally  of: 

Ninth.  In  case  of  my  death  I  desire  the  following  persons  to  be 

notified  at  once :    My  family 

My  executors • ; ;  •  •  •  '  '  •  ' 

My  counsel,  Kent  &  Blackstone,  No.  1  ^^  all  street,  New  York 

city,  and ''''/'''.''''  l'  " 

Tenth.  My  last  will  and  testament  is  m  the  safe-keeping  of  my 

counsel,  Kent  &  Blackstone,,  1  Wall  street,  New  York  city. 

Notice.— Tfeliver  this  letter  of  instructions  to  some  one  who 

would  in  all  probability  be  notified  at  once  of  your  death,  and 

whom  you  are  in  the  habit  of  seeing  daily. 


INDEX 
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before  commencing  proceeding,  note 898 

petition  for  voluntary  accounting  —  executor 901 

account  of  proceedings 903 

copy  of  transfer  tax  order  to  accompany,  note 900 

proof  of  payment  of  transfer  tax  to  accompany,  note 899 

petition  for  compulsory 910 

waiver  of  citation  on 911 

citation  on   912 

order  designating  person  to  receive  citation  on  behalf  of  infant 

or  incompetent    913 

order  for  publication  of  citation 914 

affidavit  of  service  of  citation  on  adults,  infants,  incompetents 

and  by  mailing 916 

affidavit  of   regularity 917 

decree    settling    accounts - 919 

bill  of  costs  on 924 

see   Administbator ;    Executor;    General   Guardian;    Costs  and 
Disbursements. 

ACKNOWLEDGMENT : 

seal  of  notary  on,  note 1030 

by  administrator    1036 

by  attorney  in  fact 1032 

by  corporation     152,  1033,  1034 

by  executor    1036 

by  husband  and  wife,  known  to  officer 1034 

New  Jersey    1037 

by  individual 1030 

not  known  to  officer 1030 

by  one  of  several  individuals 1031 

[1307] 
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ACKNOWLEDGMENT  —  ( Continued)  : 

by  firm,  by  one  partner 1035 

by  subscribing  witness   1033 

by  trustee    1035 

by  two  individuals 1031 

one  known,  one  not  known  to  officer 1032  . 

before  United  States  Consul 1037 

before  foreign  commissioner    ' 1038 

ACTION  TO  RECOVER  A  CHATTEL: 

see  Replevin  334 

ADJOURNMENT  OE  TRIAL: 
affidavit  to  procure: 

absence  of  counsel 629 

engagement  of  counsel 632 

illness    of   party 630,  631 

ADMINISTRATION: 

outlvne  of  prooecki/re •.  .  .  .  837 

before  applying  for  letters,  note 836 

application  for  general  letters: 

petition,  general  form 838,  841 

renunciation  845 

designation  of  clerk  of  Surrogate's  Court  to  receive  service  of 

process 846 

order  that  citation  issue 847 

citation     848 

application  for  limited  letters: 

petition  for    843 

decree  making  limited  letters  full  and  complete 850 

petition  for 849 

with  will  a/nnemed: 

petition  for    851 

decree  granting 854 

oath  of  administrator,  by  corporation 855 

order  that  citation  issue 857 

citation   858 

ADMINISTRATOR: 

acknowledgment  by   1036 

accounting  by    898 

notice  by,  under  Labor  Law 264 

complaint  by,  for  negligently  causing  death 313 

letter  of  instructions  to 165 

verification  by 345 

oath  of   ". 840 

see  Accounting  in  Subbogate's  Cottbt;  Administration;  Advertis- 
ing FOE  Claims. 
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ADOPTION: 

outline  of  procedure 962 

of  minor  under  18  in  custody  of  institution: 

petition   9g4 

adoption  instrument   966 

proof  of  custody 968 

surrender  of  child 969 

order  allowing  and  confirming 970 

of  miliar  under  18  ire  custody  of  parents: 

petition   972 

adoption  instrument    974 

proof   of   custody 976 

order  allowing  and  confirming 977 

ADVERTISING  FOR  CLAIMS: 
of  decedent: 

order   to    publish 834 

notice  to  present  claims. . . . 835 

by  assignee  for  benefit  of  creditors 182 

AFFIDAVIT: 

taken  in  another  State,  certificate  of  Clerk  to  accompany,  note 6 

must  be  folioed  6 

answering  and  replying  affidavits,  note 5 

on  ex  parte  application,  note 6 

on  arrest,  what  to  contain,  note 245 

on  attachment,  what  to  contain,  note 224 

other  affidwvits  are  indexed  under  special  topics. 

AFFIDAVIT  OF  MERITS: 

when  necessary,  note 4,  365 

hy  party: 

plaintiff^ 365 

defendant 366 

iy  counsel: 

for  plaintiff  367 

counterclaim  interposed,  extension  of  time 369 

for  defendant    368 

see  Extension  of  Time. 

AFFIDAVIT  OF  NO  OPINION 73,  95,  99 

AFFIDAVIT  OF  REGULARITY: 

on  accounting  in  Surrogate's  Court 917 

in  divorce  798 

in  mortgage  foreclosure: 

motion  for  reference  to  compute 750 

on  application  for  judgment  of  sale 762 
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AFFIDAVITS  OF  SERVICE: 

of  summons   436 

and  complaint  437 

in  divorce 438 

on  corporation    439 

on  officer  of  foreign   corporation: 

note    441 

form  441 

of  summons  and  complaint  on  infant: 

note 443 

on  party  designated  to  receive  for  infant 443 

on  infant 444 

of  summons  and  complaint  personally  teithout  the  State: 

form  445 

note 445 

of  papers  other  than  summons 446 

of  citation  in   Surrogate's  Court 823 

upon  adults,  .infants  and  by  mailing 824,  916 

of  judge's  order 447 

of  court  order   448 

on  attorney,  office  closed 449 

in   his   absence 450 

person  in   charge 451 

by  mail  452 

of  subpoena  on  one  witness 453 

on  several  witnesses 454 

AFFIDAVIT  OF  TITLE 1038 

AGREEMENT: 

execution  of,  note 1041 

in  testimonium  clause    {corporation) 1041 

short  form 1042 

of    adoption    966,  974 

construction 1046 

composition    1056 

conditional  sale 1130 

construction  —  contractor   with   subcontractor 1061 

credit  extension 1059 

for  exchange  of  real  property 1063 

to  share  expenses  of  law  suit 1058 

extension    of    mortgage 1154,  1158 

of  indemnity   1077 

party-wall  , 1044 

retainer  on  contingent  basis 1042 

for  sale  of  real  estate 1061,  1066 

building  loan  by  seller 1068 

manufacturer  with  distributor 1086 

service  and  hiring 1043 

employer  and  employee,  covering  invention  and  trade  secrets 1090 

syndicate 1079 
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ALLOWANCE: 

notice  of  motion  for 666 

affidavit  on  motion  for,  by  attorney 669 

by  guardian  ad  litem 667 

ALLOWANCE  TO  ATTORNEY: 

notice  of  motion 666 

affidavit  for    669 

ALLOWANCE  FOE  INFANT: 
see  General  Guardian. 

AMENDMENTS  TO  PROPOSED  CASE  ON  APPEAL: 

Supreme  Court   65 

endorsement  on   66 

Surrogate's  Court    120 

endorsement  on   66 

see  Appeals. 

ANSWER: 

what  to  consider  before 419 

by  corporation  in  action  on  note,  etc.,  note 429 

bills  of  particulars  before,  note 458 

extension  of  time  to,  note  and  forms 371 

pending  appeal  from  interlocutory  judgment: 

order    90 

stipulation    89 

affidavit    91 

denials  : 

general    419 

on  information  and  belief 420 

of  knowledge  or  information  sufficient  to  form  a  belief 421 

mixed  denials  and  admissions 422 

alleging  affirmative  defenses: 

accord   and   satisfaction 424 

general  release    428 

payment    423 

Statute  of  Frauds 426,  427 

Statute  of  Limitations 426 

usury  425 

verification  of ,  note 344 

see  Demurrer  to  Answer;  Motions  Relating  to  Pleadings. 

APPEALS : 

from  judgments: 

of  Supreme  Court,   Trial   Term 55 

Special   Term    83 

of  New  York  City  Court,  Trial  Term 130 

of  New  York  City  Court,  no  jury 138 

42 


1312  Ikdex. 

[All  references  are  to  pages.] 

A.PPEALS—( Contmtted) : 

from  demurrer: 

note   87 

from  interlocutory  judgment 88 

order   97 

extension  of  time  to  answer  pending 89 

stay  pending 91 

argument  of 82 

from  Surrogate's  Court: 

procedure  on,  note 107 

from  decree Ill 

from  orders: 

of  Supreme  Court,  Special  Term 101 

disposing  of  motion  for  judgment  on  the  pleadings 97 

of  Special  Term,  C^ty  Court  of  the  City  of  New  York  to  Appel- 
late Term 142 

argument  of 106 

calendar  practice: 
from  judgments: 

First  Department  76 

Second  Department 77 

Third  Department   79 

Fourth  Department   81 

from  orders   104 

undertaking  on,  see  Undertaking  on  Appeal. 
case  on  appeal,  see  Cask  on  Appeal. 
proposed  amendments,  see  Case  on  Appeal. 

see  Case  on  Appeal;  Certipication ;  Crrr  CotiBT  op  the  City  or 
New  York;  Costs  and  Disbursements;  Exception  to  Sureties; 
Notice  op  Appeal;  PHEPHasEKCES ;  Printed  Papers  on  Appeal; 
Proposed  Amendments;  Proposed  Case  on  Appeal;  Settlement; 
Statement  under  Rule  41;  Stipulation;  Sureties;  Sukeogate's 
Court. 

APPEARANCE: 

see  Notice  of  Appearance. 

APPELLATE  DIVISION: 

argument  of  appeal  in  judgments 82 

orders    ■ 106 

notice  of  argument  in 729 

calendar  practice: 
from  judgments: 

First  Department  76 

Second  Department 77 

Third  Department   79 

Fourth  Department   81 

from  orders   ; 106 

see  Appeals. 
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APPELLATE  TERM: 

calendar  practice   136 

notice  of  appeal  to 722 

see  Appeials;  City  Coubt  op  the  City  of  New  York. 

ARREST: 

what  aflSdavits  should  contain,  note 245 

affidavit  to  obtain,  grounds : 

removal  of  goods  with  intent  to  defraud  creditors 246,  248 

fraud,  miaiepreaentations 249 

order  of    242 

undertaking  on 243 

approval  of    244 

ASSIGNEE  FOR  BENEFIT  OF  CREDITORS: 

letter  of  instruction  to  170 

letter  of,  to  debtors  of  assignor 180 

to  bank  of  assignor 180 

guide  for 181 

advertising  for  claims,  by 182 

verification  by  345 

ASSIGNMENT: 

short  form  by  indorsement  on  instrument 1093 

with  power  to  sue 1093 

of  account   1094 

as  security  for  an  indorsement 1095 

of  judgment 1095 

of  lease  1097 

of  mechanic's  lien    1102 

of  mortgage,  note ■.  .  1099 

without  recourse 1102 

with  covenant  of  amount  due 1099 

without  covenant   ".  1101 

of 'patent: 

note   11 05 

before  letters  granted 1105 

after  letters  granted 1107 

license   1109 

of  savings  bank  deposit 1103 

ATTACHMENT: 

warrant  of 221 

undertaking  on   222 

affidavits  to  obtain: 

what  to  contain,  note 224 

grounds : 

defendant  non-resident   226 

defendant  foreign  corporation 227 

departure  of  defendant 231 

debtor's  false  statement  to  secure  credit 237 
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ATT ACHMEN'T  —{Continued)  : 

affidavit  to  obtain  —  {Continued)  : 

by  assignee  of  cause  of  action 229,  234 

of  correctness  of  copies  attached 233 

on  assigned  cause  of  action 234 

by  an  agent  —  ground  —  defendant  has  disposed  of  property ....  236 

by  an  accountant 241 

ATTESTATION  CLAUSE 1299,  1300 

ATTORNEY: 

relation  to  client,  note 1043 

absence  of,  as  ground  for  adjournment 629 

engagement  of,  as  ground  for  adjournment 632 

allowance  to 666 

retainer  on  contingent  fee  to 1042 

satisfaction   of    judgment   by 694 

substitution  of 559 

verification  by 347 

see  Verification. 

BANKRUPTCY: 

how  to  prepare  proof  of  debt 986 

general  power  of  attorney  in 1263 

special  power  of  attorney  in 1264 

proof  of  debt: 

by  corporation,  secured  debt 979 

on  a  judgment,  agent  or  attorney 98] 

unsecured  debt 982 

skeleton  form 984 

letter  of  instructions  to  receiver  in 184 

BARGAIN  AND  SALE  DEED: 
see  Deed. 

BEQUEST: 

see  SrEciAL  Clauses  in  Wills. 

BILL  OF  COSTS: 

see  Costs  and  Disbursements. 

BILL  OE  PARTICULARS : 

in  wha.t  actions,  note 457 

before  answer,  note 458 

demand  for,  goods  sold 459 

action  for  negligence 460,  461 

demand  for.  copy  of  account 455 

copy  of  account 456 

form  of  473 

order  directing  service  of 472 
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BILL  OF  FARTiOVLARS—iOomtmuwl!)  : 
notice  of  motion  for: 

action  for  services 462 

negligence    464,     466 

affidavit  to  secure,  action  for  services 469 

notice  of  motion  for  preclusion 475 

aflBdavit  of  attorney  on  motion  for 476 

BILL  OF  SALE: 

of  stock  in  trade  and  good  will 1112 

of  goods  in  bulk,  when  fraudulent,  note 1111 

BOND: 

secured  by  mortgage 1114 

installment  form 1114 

building  loan  1115 

with  sureties  for  payment  of  judgment 1117 

of  indemnity  against  mechanics'  liene 1119 

for  faithful  performance  of  contract 1120 

BUYER: 

see  Vehdee.  i 

BY-LAWS: 

memorandum  for  drawing 32 

CALENDAR  PRACTICE   (NEW  YORK  COUNTY)  : 
Trial  Term: 

note    C68 

preference,  note <iOO 

ready  notice 570 

notice  of  motion  for  postponement  after  ready  notice,  note  and 

form' 571 

notice  of  motion  to  reserve  generally  after  ready  notice 572 

consent  to  reserve  case  generally 576 

restoring  case: 

after  jury  disagrees: 

notice  of  motion 574 

affidavit 575 

case  reserved  generally  by  consent 577 

after  reversal: 

notice  of  motion  to  restore 578 

affidavit 579 

consent    580 

after  withdrawal  of  juror: 

notice  of  motion 581 

affidavit 582 

after  judgment  on  inquest  vacated: 

notice  of  motion 583 

affidavit 584 
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CALENDAR  PRACTICE  (NEW  YORK  COUNTY)  — (Contwmed) : 
restoring  case  —  (Contirmed)  : 

to  ready  calendar: 

notice  of  motion 585 

affidavit 586 

striking  from  general  calendar: 

notice  of  motion 587 

affidavit 588 

Special  Calendab,  (New  Yoek  County)  : 

Trial  Term: 

note  589 

positive   obligation   to   pay   monej/: 

notice  of  motion,  to  place  on 590 

dilatory   defense,  note 589,  591 

notice  of  motion  to  advance  to 592 

affidavit 593 

supporting  affidavit  594 

Shobt  Causes. 

note    589 

notice  of  motion  to  place  on  Special  Calendar 595 

affidavit 596 

affidavit  in^  opposition  to  advance  short  cause 597 

see  Pbefekences. 

CASE  ON  APPEAL: 
what  to  contain: 

Supreme  Court,  Trial  Term 69 

Special   Term    85 

Surrogate's  Court 123 

City  Court,  City  of  New  York 135 

see  PROPOSBa)  Case. 

CERTIFICATE: 

of  estoppel   1141 

of  incorporation,  memorandum  for  drawing 32 

of  protest  1142 

of  secretary  of  corporation-  authenticating  resolution 153 

of  persons  using  assumed  name ■  1141 

of  referee    46 

see  Paetneeship;  Limited  Paetnebship;  County  Cleek's  Cektipicate. 

CERTIFICATION: 

of  papers  on  appeal  by  County  Clerk 95 

waiver  of: 

on  appeal  from  final  judgment: 

Supreme  Court,  Trial  Term 73 

Special  Term  86 

Interlocutory  judgment  on.  demurrer 94 

order  granting  judgment  on  pleadings 98 

orders    102 
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ClERTimCATlOJJi —(Continued)  : 
waiver  of —  {Continued)  : 

on  appeal  from  Surrogate's  Decree,  when  case  made 127 

when  no  case  made 127 

on  appeal  from  City  Court  Of  the  City  of  New  York 135 

CHATTELS: 

see  Bill  of  Sale;  Conditional  Sale;  Reiplevin. 

CHATTEL  MORTGAGE : 

usual  form  1122 

statement  for  renewal  of 1125,  1127,  1128 

renewal  of,  how  made,  note 1126 

filing    1124 

CITATION: 

on  probate  of  will 821 

when  to  be  filed,  note 821 

on  application  for  letters  of  administration 843 

on  application  for  letters  of  administration  c.  t.  a 858 

on  accounting    912 

see  Waives  of  Citation. 

CITY  COURT  OF  THE  CITY  OF  NEW  YORK: 

security  for  costs 357,  358 

appeal  from  judgment: 

Trial  Term 130 

no  jury   138 

appeal  from  order 142 

see  Appeals;  Case  on  Appeal;  Peoposbd  Case  on  Appeal. 

CLOSING  OF  TITLE: 

affidavit  of  title 1038 

when  acting  for  vendor 201 

vendee   205 

mortgagor 210 

mortgagee 214 

CODICIL  1301,  1302 

COMMISSIONS: 

to  administrator  169 

executor    164 

assignee  for  creditors 179 

COMMISSION  TO  TAKE  TESTIMONY: 

requirements  for,  note 478 

notice  of  motion  for 478 

affidavit  on  motion 479 

order  for  issuance  of ' 481 

indorsement  on  proposed  interrogatories 482 
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COMMISSION  TO  TAKE  TESTIMONY —(Continited) : 

interrogatories 483 

settlement  of,  note 484 

notice  of  settlement  of 484 

commission  to  take  testimony 485 

consent  to  issue  commission 486 

affidavit  on  application  on   consent 488 

order  for  open  commission  on  consent 491 

order  for  commission  on  consent  with  interrogatories 493 

COMMISSIONER: 

foreign,  acknowledgment  before 1038 

COMPLAINT: 

for  goods  sold,  and  delivered 305 

agreed  price 303 

reasonable  value  304 

plaintiff  foreign  corporation 306 

upon  account  stated 329 

foreclosure,  long  form 741 

short  form   736 

for  installment  of  rent  due  upon  lease 309 

by  administrator,  for  damages  for  causing  intestate's  death, 313 

for  loss  of  baggage,  against  hotelkeeper 327 

for  money  had  and  received 308 

for  personal  injuries  against  employer 315 

railroad,  passenger 317 

municipal  corporation   321 

owner  of  property 311 

contractor  by  pedestrian 324 

for  damage  to  property 

against  municipal  corporation 319 

on  promissory  note,  payee  against  maker 330 

setting  forth  copy  of  note 331 

payee  against  maker  and  indorse 332 

replevin   334,  338 

unlawful  detention 334,  336 

unlawful  taking 337,  338 

for  services  rendered  by  physician 307 

for  recovery  of  statutory  penalty 333 

see    Dismissal    or    Complaint;     Motions    Relating    to    Pleadings; 
Veehtcation. 

COIVIPOSITION  AGREEMENT 1056 

CONDITIONAL  SALE: 

Agreement    1130 

filing  of,  note 1130 

CONFESSION  OF  JUDGMENT: 

statement  for 672 

judgment  entered  on 673 

costs  on  judgment  xipon 673 
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CONSENT: 

substdtution  o-f  attorneys  upon 559 

discontintianoe  of  action  by 561 

CONTINUANCE  OF  ACTION: 
see  Revival  of  Action. 

■CONTRACT: 

see  Agreement,  Real  Pbopebtt. 

notice  of  claim  on,  against  municipal  corporation 260 

CORPORATION: 

acknowledgment  by 152,  1033,  1034 

acknowledgment  by  (statutory) 152 

answer  by,  in  action  on  note,  etc.,  note  and  forms 429 

in  testimonium,  clause 1041,  1042 

verification  by  "  346 

facts  to  ascertain  before  forming 32 

for  preparing  by-laws 32 

guide  for  completing  orgamization 35 

letter  to  new  corporation 147 

form  of  resolution 153 

certificate  of  secretary  ajuthienticaiting  resolution 153 

notice  of  incorporation  of  partn^-ship  business 153 

notice  of  dissolution  of  old  partnersMp 151 

service  on  foreign  corporation 441 

see  FoEEiGN  Cobpoeahon. 

COSTS  AND  DISBURSEMENTS : 

items  of 681 

on  judgment  by  confession 673 

by  default 675 

see  Sectieitt  foe  Costs. 

COUNSEL: 

adjournment  of  trial  because  of  absence  of 629 

affidavit  of  merits  by  counsel: 

for  plaintiff   367 

for  defendant , 368 

see  Attorney. 
CXDNSULAR  OFEICEE: 

acknowledgment  before   1037 

COUNTY  CLERK'S  CERTIFICATE: 

of  notary's  authority 4 

in  Surrogate's  Court 805 

on  application  for  final  judgment  in  divorce 797 

in    foreclosure,    note 764 

of  papers  on  appeal : 95 

see  Cebtification. 
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COURT  ORDER: 

caption.    644 

affidavit  of  service  of 448 

DEATH: 

see  Revival  of  Action. 

DECISION: 

when  to  submit  proposed ^ 83 

procedure  on  appeal  from: 

Supreme  Court 83,       87 

dismissing  complaint,  Special  Term 664 

Surrogate's  Court,  note 107 

of  judge,  after  trial  without  jury 661 

dismissing  complaint  662  T 

dismissing  complaint.  Special  Term 064 

on  demwrers: 

note    652 

overruling  demurrer  to  complaint 652 

interlocutory  judgment  overruling  demurrer  to  complaint 654 

leave  to  plead  over,  note 653 

interlocutory  judgment  sustaining  demurred  to  complaint 655 

decision  overruling  demurrer  to  counterclaim '. 656 

interlocutory  judgment  on  same 657 

interlocutory  judgment  sustaining  demurrer  to  separate  defense  658 

interlocutory  judgment  sustaining  demurrer  to  counterclaim . .  659 

costs  on,  note 660 

see  Appeals. 

DECREE: 

see  Divorce;  Judgmentb;  'Sukbooatei's  Decree;  Decision. 

DEED: 

information  to  obtain  for  drawing 15 

bargain  and  sale 1146,  1147,  1148,  1149 

checks  on  closing  when  acting  for  vendor 201 

checks  on  closing  when  acting  for  vendee 205 

short  form,  warranty  —  individual  to  corporation 1144 

corporation  to  corporation 1145 

quit  claim 1150 

of  referee  in  foreclosure 774 

executor's   1151 

referee's  in  partition 1152 

DEFAULTS : 

danger  of,  note 611 

opening  and  setting  aside  judgment  in  pleading: 

order  to  show  cause 616 

affidavit 617 

order  opening 615 
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DEFAULTS—  (Continued)  ■- 

on  call  of  calendar   (complaint  dismissed) 

order  to  show  cause 619 

affidavit    620 

order  opening  and  restoring  case 622 

(money  judgment  entered) 

order  to  show  cause 623 

affidavit 625 

filing  pleading  nunc  pro  tunc 627 

dismissal  for  failure  to  prosecute: 

notice  of  motion 612 

affidavit 613 

order    614 

see  Judgmentt 

DEFECTIVE  VERIFICATION : 

notice  as  to 356 

DEFENSE: 

verification  of   344 

interlocutory  judgment  sustaining  demurrer  to 

demurrers  to 412,     413 

see  Answees;   Calendar  Practice,  New  York  County;  MonoKS 

Relating    to    Pleadings;     Motion    for    Judgment    on    the 

Pleadigs. 

DEMAND: 

for  bill  of  particulars 459,  460,     461 

for  copy  of  account 466 

see  Bill  of  Pabuculabs. 

DEMURRER: 

before  serving,  what  to  consider 401 

need  not  be  verified 344 

by  corporation  in  action  on  note,  etc.,  note 401 

to  complaint: 

in  language  of  code 401 

no  jurisdiction  of  subject  matter 402 

defendant   401 

no  legal  capacity  to  sue 403 

another  action  pending 403 

misjoinder  of  parties 404 

defect  of  parties 405 

misjoinder  of  causes  of  action 406,  407,  408 

facts  insufficient  to  constitute  a  cause  of  action 409 

upon  several  grounds 410 

extension  of  time  to  plead  on  appeal,  from  judgment  overruling.  88 

to  answer: 

note   412 
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DEMURRER—  {Continued)  : 

to  defense: 

inaufScient  in  law 413 

and  counterclaim . .  .     413 

to  counterclami : 

facts  do  not  state  proper  counterclaim 413 

lack  of  jurisdiction 414 

another  action  pending 414 

not  of  character  stated  in  section  501,  C.  C.  P 414 

lack  of  capacity  to  recover  on 415 

procedure  on  appeal  from  judgment  overruling 93 

to  reply: 

insufficient  in  law ^ 415 

disposition  of: 

choice  of  methods 87,     416 

see  Decisions;  iNTEBLOCDTORir  Judgments;  Appeal. 

DEPOSITIONS  AND  CXDMMISSIONS : 

must  be  f olioed,  note 6 

see  Examination  Bepoee  Trial;  Commission  to  Take  Testimony. 

DEVISE: 

see  Wills;  Special  Claims  in  Wills. 

DILATORY  ANSWER  AND  DEFENSES. 

see  Motions  Relating   to  Pleadings;   Calendar  Practice;   New 
York  County. 

DISCONTINUANCE  OF  ACTION: 

consent    561 

order  on.  New  York  County 562 

order  on,  outside  New  York  County 563 

DISCOVERY  AND  INSPECTION: 

how  obtained,  note 527 

petition  for ■ 527 

order  for  531 

petition  for  discovery  of  a  document 532 

DISMISSAL  OF  COMPLAINT: 

decision  on: 

Trial  Term,  without  jury  on  the  merits 662 

Special  Term  664 

for  failure  to  prosecute 612 

judgment  on: 

Trial  Term 678 

Special  Term   .• 679 

on  the  merits 680 

notice  of  appeal  from  judgment  on 714 
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DISMISSAL  OP  COMPLAINT—  {Continued)  : 
on  default: 

order  to  show  cause  to  open 619 

affidavit 620 

,  order  opening  and  restoring  case 622 

DIVORCE: 

reference  in,  note 793 

indorsement  on  summons  in  action  for 268 

interlocutory  judgment: 

filing  oi,  note 793 

on  default : 793 

contested 799 

final  judgment: 

when  to  be  entered,  note 795,  800 

on  default: 

application  for,  when  made,  note 793 

Coimty  Clerk's  certificate  on 797 

affidavit  of  regularity 798 

contested: 

notice  of  motion 801 

affidavit  on  motion 802 

final  judgment 803 

County  Clerk's  certificate  on 797 

affidavit  of  regularity 798 

DOMESTIC  RELATIONS: 
see  Adoption;  Divoece. 

EMPLOYERS'  LIABILITY  ACT: 

notice  to  employer  under,  note 262 

see  Complaint;  Notice  of  CtAiM. 

ENDORSEMENT: 

see  Indorsement;  Summons. 

ESTOPPEL  CERTIFICATE   1141 

EXAMINATION  BEPORE  TRIAL: 

note   498 

of  party: 

outline  of  affidavit 495 

order  for  defendant 500 

affidavit  to  examine  plaintiff 502 

order  to  examine  plaintiff SOI 

affidavit  for  examination 505 

order   for    508 

affidavit  for  examination  of  adverse  party 509 

affidavit  in  support  of  same 512 

order  to  examine  corporation  defendant 514 
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EXAMINATION  BEFORE  TRIAL—  {Continued)  : 
of  party  —  ( Continued )  : 

affldavlt  to  examine  corporation  defendant 515 

order  to  show  cause  staying  examination  pending  appeal 618 

affidavit  in  support  of  same 519 

of  witness,  note 497 

aflSdavit  to  obtain  examination 521 

order  of  referee  to  examine 524 

order   for  examination  of 525 

notice  of  examination  of,  before  referee 526 

see  Phtsical  Examination  Before  Trial;  Discgyebt  and  In- 
spection; Commission  to  Take  Testimony. 

EXCEPTION  TO  SURETIES: 
see  Notice  or  Exceptions. 

EXCEPTIONS  TO  DECISION: 

notice  of    708,  709,     711 

see  Notice  of  Exceptions. 

EXCHANGE  OF  REAL  PROPERTY: 

contract  for   106d 

EXECUTION: 

agwinst  income: 

note   700 

notice  of  application  for 701 

aflSdavit  on  application  for 702 

order  directing  issuance  of 704 

execution .' 706 

against  property 692 

undertaking  to  stay,  on  appeal 723 

EXECUTOR: 

acknowledgment  by   1036 

accounting  by   898 

deed  of   1151 

letter  of  instructions  to . . ; 159 

when  required  to  give  bond,  note 817 

oath  of ; 817 

veiification  by  345 

see  Advektising  foe  Claims;  Special  Clauses  in  Wills. 

EX  PARTE  APPLICATION,  note 6 

EXTENSION  OF  MORTGAGE 1154,  1158 

EXTENSION  OF  TIME: 

to  serve  proposed  case,  note 59 
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EXTENSION"  OF  TIME  TO  PLEAD: 

note   371 

pending   appeal   from   interlocutory   judgment  and   from  order   for 

judgment  on  pleadings 97 

order    90 

stipulation 89 

affidavit 91 

by  stipulation   37 1 

by  ex  parte  application 372 

affidavit  by  party  to  obtain 374 

of  attorney  to  accompany  same 375 

FAILURE  TO  PROSECUTE: 

see  Dismissal  of  Complaint. 

FALSE  STATEMENT: 

as  ground  for  attachment 237 

as  ground  for  arrest 249 

FILING  PAPERS  IN  ACTION: 

New  York  and  Bronx  counties,  note 3 

note   269 

nunc  pro  tunc 627 

FINDINGS : 

see  Decision. 

FIRST  DEPARTMENT: 

see  Appellate  Division. 

FIRST  INTERVIEW  WITH  CLIENT: 
useful  questions  on: 

generally 7 

in  actions  for  personal  injury 10 

to  prepare  notice  of  mechanic's  lien 13 

forming  corporation    32 

FORECLOSURE  OF  MORTGAGE: 

notice  to  foreclose,  by  mortgagor  to  owner  of  mortgage 20O 

outline  of  procedure 730 

notice  of  object  of  action  with  notice  of  no  personal  claim 735  - 

notice  of  pendency  of  action 736 

notice  of  appearance  and  waiver 737 

complaint,  short  form 7p8 

long  form 741 

reference  to  compute: 

note   748 

notice  of  motion  for  appointment  of  referee 748 

affidavit  of  regularity  750 

order  of  reference  to  compute  amount  due 754 

summons  to  attend  before  referee 756 

oath  of  referee 767 

report  of  referee 758 
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FORECLOSURE  OP  MORTGAGE—  (Continued)  : 
reference  to  sell: 

notice  of  filing  of  referee's  report  and  of  application  for  judg- 
ment of  foreclosure  and  sale 760 

affidavit  of  regularity » 762 

note  on  application  for  final  judgment 764 

judgment  of  foreclosure  and  sale 766 

notice  of  sale,  note 771 

terms  of  sale 772 

referee's  deed   (standardized  form) 774 

referee's  report  of  sale 776 

filing  of,  note 781 

notice  of  filing  of  referee's  report  of  sale 782 

see  Guardian  Ad  Litem;  Surplus  Money  Proceedings. 

FOREIGN  COMMISSIONER: 

acknowledgment  before   1038 

iFOREIGN  CORPORATION: 

attachments  by  and  against,  note 228 

complaint  by,  for  goods  sold  by 306 

notice  of  mechanic's  lien  by 702 

service  of  summons  on,  note 441 

verification   by    346 

attorney  of 347 

of  answer  by 348 

see  Attachment. 

FRAUDULENT  SALE  OF  GOODS  IN  BULK 1111 

FRIVOLOUS  ANSWER: 

note  376,     398 

motion  to  overrule  and  for  judgment 376-382 

see  Motions  Relating  to  Pleadings. 

FOURTH  DEPARTMENT: 
see  Appellate  Division. 

GENERAL  ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS: 

note   1160 

by   individual    1160 

by  corporation 1167 

by  partnership 1162 

composition  agreement   1056 

letter  of  instructions  to  general  assignee 170 

see  Assignee  for  Benefit  op  Creditors. 

GENERAL  GUARDIAN: 

letter  of  instructions  to 156 

before  malcing  application  for,  note 859 

maintenance  of  infant  by,  note 876 

oath  of    864,  872 
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GENERAL  GUARDIAN"—  (Continued)  : 

release  of  by  minor  on  reaching  majority 1176 

investments  by   156 

allowance  to,  for  support  and  maintenance: 

note   876 

infant  under  fourteen: 

New  York  county  and  counties  having  similar  practice : 

order   for    886 

petition  for    887 

infant  over  fourteen: 

Kings  county  and  counties  having  similar  practice: 

order  granting   876,     881 

petition  for 877,     882 

supporting  affidavit    880,     884 

annual  inventory  and  account  of 888 

see  Lettebs  op  Gtjaedianship. 

GENERAL  LEGACY 1275 

GENERAL  RELEASE: 

effect  of  seal  on,  note 1171 

answer  pleading   428 

usual  form   1171 

short  form   1172 

covenant  not  to  sue 1172 

mutual  releases  1174 

reserving  rights  against  some  of  several  jmnint  debtors 1172 

general  guardian  and  surety  by  minor  on  reaching  majority 1176 

by  guardian  ad  litem  1178 

GOODS  SOLD  AND  DELIVERED : 

complaints  in  action  for 303 

GUARDIAN  AD  LITEM: 

not  required  to  give  security  for  costs 357 

infant  plaintiff  under  fourteen: 

order  appointing 275 

petition  276 

infant  plaintiff  over  fourteen: 

order  appointing 278 

petition  279 

infant  defendant  over  fourteen: 

notice  to  guardian 281 

petition  282 

consent   and    affidavit 284 

order   285 

infamt  defendant  under  fourteen: 

notice  to  guardian 286 

petition 287 

order   290 
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GUARDIAN  AD  LITEM—  (Continued)  : 

conditional  appointment  for  nonresident  infant  defendant : 

order    292 

affidavit  on  application 295 

consent  and  affidavit  of 294 

making  conditional  appointment  absolute: 

affidavit 297 

order    299 

release,  by    1178 

see  FoKEOLOSUKE ;  Partition;  Allowance. 

HINTS  TO  ATTORNEY: 

of  executor 159 

of  administrator  165 

of  general  guardian  156 

of  assignee  for  benefit  of  creditors 181 

of  receiver  in  banliruptcy    184 

on  closing  of  title: 

when  acting  for  vendor 201 

vendee   205 

mortgagor 210 

mortgagee 214 

on  drawing  partnership  agreement 37 

on  organization  of  a  corporation 35 

on  preparation  for  trial .^ 39 

on  supplementary  proceedings    41 

on  ascertaining  residence   47 

on  examining  witness  as  to  mental  capacity  of  testator 51 

on  locating  standards  of  handwriting 49 

on  steps  to  take  in  foreclosure  action 730 

on  appeal  procedure 55 

hints  on  practice  generally,  notes 3 

see  Closing  op  Title;  Appeals. 

INCOME: 

execution  against   549 

INCORPORATION: 

memorandum  for  drawing  certificate  of 32 

INDEFINITENBSS  OF  PLEADING: 

see  Motions  Relating  to  Pleadings. 

INDORSEMENT: 

assignment  of  account  as  security  for 1095 

assignment  of  instrument  by 1094 

on  proposed  amendments  to  case  on  appeal: 

Supreme  Court   65 

Surrogate's  Court 120 

see  Summons. 
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INFANT: 

order  designating  party  to  receive  service  for 272 

petition  for  order 273 

how  service  made  on 443 

affidavit  of  service  upon 324 

see  Adoption;  Affidavit  op  Sebvice;  Genebai.  Guardian;  Guard- 
lAiT  Ad  Litem;  Special  Guardian. 

INFORMATION  TO  BE  OBTAINED  FROM  CLIENTS : 

general  questions  on  first  intervievc  with 7 

in  action  for  personal  injury  10 

to  file  mechoMic's  lien 13 

to  draw  deed  15 

mortgage  18 

contract  to  sell  real  property,  vendor 21 

contract  to  buy  real  property,  vendee 27 

to  form  -a,  corporation  32 

to  draw  by-laws  32 

partnership)  agreement    37 

INSOLVENCY: 

see  Bankruptcy;  General  Assignment. 

INSTRUCTIONS  TO  CLIENTS: 

to  tdministrator 165 

assignee  for  benefit  of  creditors 170 

new  corporation    147 

eooecutor 159 

general  guardian  of  infant 156 

surviving  pa/rtner  193 

receiver  in  bankruptcy 184 

vendor  of  real  property 192 

widow  as  to  inheritance  of  husband's  property 197 

toidoicer  as  to  inheritance  of  wife's  property 199 

INTERLOCUTORY  JUDGMENT: 

in  divorce    793,  799 

in  foreclosure    754 

hints  on  appeal  from 88 

stipulation  extending  time  to  answer  pending  appeal  from 97 

order  granting  stay,  pending  appeal  from 90 

overruling  demurrer  to  complaint 654 

sustaining  demurrer  to  complaint 655 

overruling  demurrer  to  counterclaim 657 

sustaining  demurrer  to  separate  defense 658 

sustaining  demurrer  to  counterclaim^ 659 

notice  of  appeal  from 721 

see  Demurrer. 
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INTERROGATORIES : 

see.  Commission  to  Take  Testimony. 

IN  TESTIMONIUM  CLAUSE   (corporation) 1041,  1042 

INVENTIONS : 

see  Agreements;  Assignments. 

INVESTMENTS  OF  TRUST  FUNDS: 

by  executor 163 

general  guardian 163 

administrator  not  to  make 168 

IRRELEVANT  MATTER: 

motion  to  strike  out 376,     392 

see  Motion  Relating  to  Pleadings. 

JOINT  DEBTORS: 

release  of  judgment  against 693 

release  reserving  rigkts  against  some,  of  several 1172 

JUDGE'S  ORDER: 

afBdavit  of  service  of 447 

caption   for    644 

JUDGMENT: 
appeal  from: 

Supreme  Court: 

Trial  Term 55 

Special  Term  83 

City  Court  of  the  City  of  New  York: 

Trial  Term 130 

no  jury   138 

Surrogate's  Court,  final  decree Ill 

assignment  of 1095 

on  confession   ~; 672 

statement  for    672 

jiudgment  with  bill  of  costs 673 

on  default  in  pleading 676 

statement  for 675 

granting  on  pleadings 434 

for  sum  of,  money  after  trial 677 

dismissing! complaint^  Supreme  Court: 

Trial  Term 678 

Special  Term 679 

on  the(  merits 680 

satisfactioli  of 693 

by  attorney,  one  of  firm 694 

more  than  two  years  after  entry 695 

costs  on  final fi81 
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JUDGMENT    {Continued): 

in  foreolbsii/re : 

notice  of  motion  for 760 

aflBdavit  on  motion  for 762 

judgmient    766 

see  Appeals^  Costs  and  DiSBUKSEiiia^TS;  Decision 

JUSTIFICATION  OF  SURETIES: 

on  appeal  undertaking,  note 58 

Surrogate's   Court 113 

notice  of  exception  to  sureties 650 

justification   651 

allowance  of  undertalcing  after 72 

on  appeal  undertalcing : 

notice  of  exception  to  sureties 727 

justification  of    727 

allowance   after 728 

LABOR: 

see  Mechanic's  Lien;  Employees'  Liability  Act. 

LANDLORD  AND  TENANT: 

complaint  for  installment  of  rent  in  lease 309 

see  Lease. 

LEASE: 

of  apartment   1179 

of  house,  private  dwelling  1189 

of  office    1216 

of  place  of  business 1202,  1208 

loft  1194 

floor  space   1 196 

assignment  of    1097 

guaranty  of  rent 1186,  1193,  1215 

power  in  will  to 309 

complaint  for  installment  of  rent  under 309 

long  term  with  building  loan  agreement 1225 

parcel  of  land • 1246 

clause  that  tenant  is  to  pay  all  charges 1249 

LEGACY: 

general 1275 

specific    1275 

in  lieu  of  dower 1276 

residuary  1276 

see  Special  Clauses  in  Will. 

LETTERS  OF  ADMINISTRATION: 
see  Administration. 
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LETTERS  OF  GUAEDIANSHIP : 

before  applying  for,  note 859 

infant  under  fourteen: 
petition  for 

in  New  York  County  and  counties  using  similar  forms     859 
in  Kings  County  and  counties  using  similar  forms.  .  . .     866 
infant  over  fourteen: 
petition  for 

in  New  York  County  and  counties  using  similar  forms  862 
in  Kings  County  and  counties  using  similar  forms.  .  .  .  868 
In  Bronx  County  and  counties  using  similar  forms . .  .      870 

decree  appointing  875 

waiver  of  citation 874 

see  General  Guardian. 

LETTERS  TO  CLIENTS: 

to  administrator    ; 165 

to  assignee  for  benefit  of  creditors 170 

to  executors    159 

to  general   guardian    156 

to  new  corporation    147 

to  receiver  in  bankruptcy 184 

to  surviving  partner   193 

to  special  partner    154 

to  vendor  or  real  property 192 

to  widow    197 

to  widower     199 

see  iNSTEUcnoNS  to  Clients. 

LICENSE: 

of  patent  rights 1109 

see  Assignment  op  Patent. 

LIEN: 

see  Mechaiihos'  Liens. 

LIMITATION  OF  ACTIONS: 
see  Statute  op  Limitations. 

LIMITED  PARTNERSHIP: 

letter  to  special  partner 154 

certificate  of  formation  of 1 135 

certificate  to  renew 1137 

affidavit  of  payment  of  capital 1136 

LIS  PENDENS: 

note   271 

in  foreclosure    736 

in  partition    • 271 
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MAIL: 

affidavit  of  service  by 452 

MASTfiR  AND  SERVANT: 

agreement  of  hiring 1043,  1090 

MATRIMONIAL  ACTIONS: 

endorsement  on  summons  in 268 

see  Divorce. 

MECHANIC'S  LIEN: 

information  to  obtain  for  drawing  notice 13 

what  notice  to  contain,  note 990 

filing  of  notice,  note 991 

notice  of: 

for  materials  supplied  to  oicner  by  partnershAp    991 

for  materials  supplied  to  mvner  by  corporation    993 

for  materials  supplied  to  contractor  by  individual 995 

for  materials  supplied  ±o  owner  amd  contractor  by  domestic  cor- 
poration      997 

for  labor  and  materials  supplied  to  owner  by  domestic  corpora- 
tion       999 

for  labor  and  materials  supplied  to  owner  and  contractor  by 

domestic  corporation  1001 

for  labor  and  materials  supplied  to  owner  by  i/ndvoidual 1003 

for  materials  supplied  to  contractor  by  foreign  corporation ....   1005 
for  materials  supplied  to  subcontractor   by    domestic    corpora- 
tion     t 100b 

for  labor,  by  individual  against  corporation 1008 

satisfaction  of  1266 

on  account  of  public  improvement 1010,  1011 

continuing  : 

affidavit  for  continuation  of 1013 

note    1014 

order  continuing    1015,  1016 

discharging,  iy  giving  hond: 

surety  company  bond,  note 1021 

order  fixing  amount  of  undertaking 1017 

petition     1018 

notice  of  application  for  order 1020 

order  discharging  lien  upon  giving  surety  company  bond 1022 

order  fixing  amount  of  undertaking  to  discharge  lien  against 

real   property    1024 

petition   for  order 1025 

notice  of  justification  of  personal  sureties  and  of  application  for 

order  to  discharge  lien 1027 

order  discharging  lien  against  real  property 1028 

discharge  of  municipal  lien 1266 

assignment  of   1102 

bond  of  indemnity  against 1119 
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MERITS: 

necessity  for  no  motions 4 

aflSdavit  of,  by  party: 

plaintiff    365 

defendant    366 

by  counsel: 

for  plaintiff   367 

counterclaim  interposed,  extension  ai  time ...  369 

for   defendant    368 

see  Extension  of  Time. 

MORE  DEFINITE  AND  CERTAIN: 

see  Motions  Relating  to  Peeadings. 

MORTGAGE: 

information  to  obtain  for  drawing 18 

asaigmnent  of,  note 1099 

withotit  recourse    1101 

with  covenant  as  to  amount  due 1099 

extension  agreement   1154,  1159 

general  form   1251 

recital  for  building  loan 1255 

clause  for  installment 1256 

clause  for  subordination: 

to   existing  mortgage 1252 

to  new  mortgage 1253 

purchase  money   1256 

satisfaction  of: 

individual     1267 

corporation    1268 

release  of  part  of  mortgaged  premises 1268 

outline  of  procedure  in  an  action  to  foreclose 730 

see  FoEBCLosTiBE;  Spkcial  Clauses  in  Mortgages. 

MORTGAGEE: 

notice  to,  by  mortgagor ^  to  foreclose 200- 

memorandum  on  closing,  when  acting  for 214 

MORTGAGOR: 

notice  by,  to  mortgagee  to  foreclose 200 

memorandum  on  closing  when  acting  for 210 

MOTIONS  AND  ORDERS: 

papers  must  be  folioed 6 

notice  of  motion 640 

order  to  show  cause 641 

papers  on  application  for,  note 5 

answering  and  replying  affidavits,  note 5 

notice  of  settlement  of  order 642 
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MOTIONS  AND  ORDERS   {Continued)  : 

notice  of  entry  of  order 643 

caption  for  court  order 644 

jugde's  order 644 

resettlement  of  order: 

notice  of  application 645,  646 

affidavit  on  notice 647 

order   resettling    648 

MOTIONS  RELATING  TO  PLEADINGS: 

note  376 

disposition  of  dilatory  answers,  note 398 

demurrers     416 

to  strike  out  sham  defense  and  for  judgment: 

notice  of  motion 377 

affidavit    378 

order    379 

final   judgment 380 

to  overrule  frivolous  answer  and  for  judgment-: 

note 382 

notice  of  motion 382 

order    383 

to  strike  out  redundant  matter : 

notice  of  motion 384 

affidavit 385 

order    386 

to  make  answer  more  definite  and  certain  and  strike  out: 

notice  of  motion 387 

order    389 

to  make  comploMit  more  definite  and  certain: 

notice  of  motion 390 

to  strike  out  irrelevant  matter: 

order  to  slow  cause 393 

note    5,  376 

affidavit 394 

order   : 396 

motion  for  judgment  on  the  pleadings 398 

made  on  pleadings  only 431 

notice  of  motion  for,  by  plaintilff 432 

by  defendant   433 

judgment    ." •■ 434 

order  denying  motion 435 

appeal  from  order 431 

MUNICIPAL  CORPORATION: 

notice  of  intention  to  sue 256 

notice  of  claim  against,  when  necessary,  note 252 

see  Complaints. 
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MUNICIPAL  LIENS: 

information  to  obtain  for  preparing 13 

notice  of  lien 1010,  1011 

discharge  of,  by  giving  bond 1268 

MUTUAL  RELEASE    1174 

NEW  JERSEY: 

acknowledgment  for 1037 

NEW  TRIAL: 

motion  for,  note v  •  .  55 

orders  denying  motion  for 689  690 

NEW  YORK  COUNTY: 

discontinuance  of  action  by  consent  in 562 

notes  of  issue  in 566 

calendar  practice  in 568 

preferences  in   600 

short  cause  calendar  in 595 

special  calendar  in    589 

NOTE  OF  ISSUE: 

y/f   fact    564 

of  law  '. 565 

in  undefended  matrimonial  action 566 

lor  motion   567 

note  as  to  New  York  County 566 

NOTICE  OF  APPEAL: 
to  Appellate  Divisioti: 
from  judgment : 

Trial   Term    712 

Special    Term    713 

dismissing  complaint  714 

from  order 715 

from  part  of  order '. 716 

from  order  assessing  transfer  tax 953 

from  order     under  §  547,  C.  C.  P 717 

from  order  and  judgment  under  §  547,  C.  C.  P 718 

from  interlocutory  judgment    721 

from  decree  of  surrogate 719 

from  order  of  surrogate 720 

to  Appellate  Term: 

from  judgment  of  City  Court  of  the  City  of  New  York 722 

NOTICE  OF  APPEAKANCE: 

general    301 

special     302 

in  foreclosure    737 

NOTICE  OF  ARGUMENT: 

Appellate  Division  729 
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NOTICE  OF  CLAIM: 

in  surplus  money  proceedings 784 

agwi/nst  municipality : 

note  generally   252 

against  the  City  of  New  York 252 

for   personal    injury 256,  257 

injury  to  property 25!) 

upon,  contract  claim  ( New  York  City  )■ 260 

against  village    261 

against  employer  for  personal  injury 263 

note    262 

by  administrator    264 

for  preference   601,  602,  604 

see  Pbepeeences. 

NOTICE  OF  ENTRY  OF   ORDER 643 

NOTICE  OF  EXCEPTIONS: 

must  be  f olioed,  note 6 

■to  decision  or  report  of  referee 708 

of  judge   709 

of  Surrogate    , 711 

note 114 

'to  sureties   650 

on  undertaking  on  appeal 727 

NOTICE  OF  FILING: 

of  report  of  referee  in  foreclosure: 

to  compute 760 

to  sell  782 

NOTICE  OF  INTENTION  TO  SUE: 

when   necessary,   note 252 

to  municipal  corporation: 

for  personal  injuries 256,  257 

on   contract   claim 260 

damage  to  property 259 

to  village   261 

NOTICE  OF  JUSTIFICATION: 

of  sureties   651 

on  undertaking  on  appeal 727 

on  bond  to  discharge  mechanic's  lien 1027 

see  Appeals;  Justification  op  Sureties. 

NOTICE  OF  MECHANIC'S  LIEN: 
see  Mechanic's  Lien. 

NOTICE  BY  MORTGAGOR  REQUIRING  FORECLOSURE 20O 

NOTICE  OF  MOTION: 

must  be  folioed,  note 6 

see  same  vnder  Special  Topics;  Motions  and  Obdebs. 


1338  Index. 

[All  references  are  txj  pages.] 

NOTICE  OF  OBJECT  OF  ACTION  AND  NO  PERSONAL  CLAIM 269 

in  foreclosure    735 

NOTICE  OF  PENDENCY  OF  ACTION: 
see  Lis  Pendens. 

NOTICE  OF  PROBATE 828 

NOTICE  TO  PRODUCE: 

form     638 

NOTICE  OF  SALE  IN  FORECLOSURE: 

see  note    771 

NOTICE  OF  SETTLEMENT: 

of  order    642 

of  surrogate's  order    959 

interrogatories    484 

note ' 9S4 

proposed  amendments: 

Supreme  Court   67 

Surrogate's  Court    122 

NOTICE  OF  TRIAL: 

note 54P- 

by  plaintiff: 

Trial   Term    542 

Special  Term  544 

City  Court  of  the  City  of  New  York 546 

by  defendant; 

Trial   Term    543 

Special  Term  545 

with  claim  for  preference 602,  604 

OATH  OF  REFEREE: 

general  form   637 

in  supplementary  proceedings  41 

in  foreclosure    '.. 757 

OPENING  DEFAULT: 
see  Defaults. 

ORDER: 

must  be  f olioed,  note 6 

caption  for  court  order ■ 644 

judge's  order 644 

notice  of  settlement  of   642 

notice  of  entry  of    643 

application  for  resettlement  of 645 

to  show  cause , 641 

papers  on  application  for^  note 5  •  - 

continuing  mechanic's  lien 1015,  1016 

see  same  under  Special  Topics. 
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PAPERS  ON  APPEAL: 

from  interlociitory  judgment  on  demurrer 93 

from  order  granting-  judgment  on  pleadings 98 

from  order  of  Supreme  Court,  Special  Term 101 

see  Cask  on  Appeal. 

PAHTNEESHIP: 

acknowledgment  by  member  of 1035 

certificate  of  continuance  of  name  Hfl 1139,  1140 

certificate  of  person  doing  business  under  assuimed  name 1141 

general  assignment  by 1162 

power  of  attorney  to  borrow  money 1259 

hints  for  drawing  agreement  of 37 

letter  to  surviving  partner 193 

notice  of  incorporation  of 153 

see  Limited  Paetneeship. 

PARTITION: 

appointment    of   guardian   ad    litem    for   infant    defendants    under 
fourteen  : 

notice  to  guardian  of  application  for 286 

petition  for  appointment 287 

order   290 

conditional  appointment  of  guareHmn  trd  litem  for  non-resident  infemt 
defendants : 

order 292 

consent  and  aflRdavit  of  guardian  ad  litem 294 

affidavit   on   application 295 

making  conditional  appointment  absolute: 

affidavit  on  application 297 

order    299 

lis   pendens    '. 271 

PARTY- WALL  AGREEMENT    1044 

PATENT: 

see  Assignment  of  Patent;  License. 

PAYMENT : 

answer  pleading   423 

PENALTY: 

indorsement  on  summons  in  action  for ,. .  . .     263 

complaint  to  recover 333 

PENDENCY  OF  ACTION: 
see  Lis  Pendens. 

PERPETUATION  OF  TESTIMONY: 

see  ExAMiNATiDN  Before  Trial;  Commission  to  Take  Testimony. 
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PERSONAL  INJURY: 

information  to  obtain  for  actions  for 10 

notice  of  claim  for,  to  city 256,     257 

to  village   261 

to  employer   263 

complaint  in  action  for: 

against  employer    315 

against  railroad   317 

against  municipal  corporation    * 321 

see  Bill  of  Paeticxtlars. 

PHYSICAL  EXAMINATION  BEFORE  TRIAL: 

note   535 

affidavit  on  motion  for 537 

order   535 

see  Examination  Before  Trial;  Discovery  and  Inspection. 

PLEADINGS: 

must  be  f olioed,  note 6 

filing  in  New  York  and  Bronx  Ck>unties 3,     268 

nunc  pro  tunc 627 

unverified,   note    344 

use  of  participle,  "  being,''  in,  note 303 

see  Answers;  Bills  op  Paeticulaes;   Complaints;   Demueekrs; 

'  Extension  op  Time  ;   Motions  Relating  to  ;   Reply  ;  VsaiTPioA- 

i  xioN;  Default. 

POWER  OF  ATTORNEY: 

short  form  1257 

to  manage  business  and  real  property 1257 

of  partnership,  to  borrow  money 1259 

general  form  1261 

in  bankruptcy,  general 1263 

apeciaJ    1264 

POWERS: 

see  Special  Clauses  in  Will. 

PRECLUSION: 

see  Bill  of  Particulars. 

PREFERENCES : 

note    599 

note,  New  York  County  Trial  Term  Calendar 600 

j           notice  of  claim  for 601 

combined  with  notice  of  trial 602,  604 

on,  appeal,   note 82 

affidavit  for  infant  plaintiff 605 

order  for,  under  subdivision  8,  §  791,  C.  C.  P 607 

over  issues  of  prior  term: 

notice  of  trial  and  claim  for  preference  combined 608 

affidavit  to  obtain  preference  under  Rule  36,  G.  R.  P....  609 
see  Calendar  Practice,  New  York  County. 
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PREPARATION  FOR  TRIAL: 

suggestions  for    3fl 

PRINTED  PAPERS  ON  APPEAL: 
see  Papers  on  Appeal. 

PROBATE  OF  WILL: 

outline  of  procedure 808 

before  filing  petition,  note 807 

before  drawing  petition,  note 807 

petition  for,  resident  testator 811 

waiver  of  citation 815 

executor's  oath   817 

designation  of  clerk  to  receive  process 818 

order  designating  person  to  receive  citation 810 

order  for  publication  of  citation 820 

citation     821 

when  to  be  filed  with  proof  of  service,  note 821 

affidavit  of  service  of  citation 823 

upon  adultSj  infants  under  and  over  14  and  by  mailing ....  824 

order  for  publication  of  citation  (New  York  County) 820 

another   form    826 

deposition  of  subscribing  witness 827 

notice  of  probate  —  no  objections  filed 828 

affidavit  of  comparison 830 

renunciation  of  executor 831 

order  to  open  safe  deposit  box  of  decedent  and  remove  will.  .  .  .  832 

petition  for  same 833 

order  to  publish  notice  to  present  claims 834 

notice  to  present  claims 835 

suggestions  for  examination  of  witness  to  will 51 

letter  of  instructions  to  executor 159 

PROCESS: 

filing  of  in  New  York  and  Bronx  Counties 3 

see  Affidavit  of  Seevice;  Stxmmojsts. 

PROOF  OF  DEBT  IN  BANKRUPTCY: 

of  secured   debt 979 

on  judgment    981 

of  unsecured  debt 982 

skeleton  form    984 

instructions  on  how  to  prepare 986 

PROOF  OF  SERVICE: 

see  Affidavit  of  Service. 

PROMISSORY  NOTE: 

certificate  of  protest  of 1142 

complaint  upon: 

payee  vs.  maker 330 

payee  vs.  maker,  setting  forth  note 331 

payee  vs.  maker   and   indorser 332 
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PROPOSED  AMENDMENTS: 

form  of,  Supreme  Court 65 

indorsement  on  Supreme  Court 66 

form  of,  Surrogate's  Court 120 

indorsement  on   Surrogate's   Court 121 

PROPOSED  CASE  ON  APPEAL: 

extension  of  time  to  serve 59 

Supreme  Court: 

form  of  63 

what  to  contain 59 

indorsement  on  64 

Surrogate's  Court: 

form  of,  appeal  from  decree 118 

what  to  contain 116 

proposed  amendmen,ts  to: 

Supreme  Court   65 

Surrogate's  Court    120 

indorsements  on: 

Supreme  Court   66 

Surrogate's  Court    121 

settlement  of: 

notice  of  Supreme  Court 67 

Surrogate's   Court   122 

printing : 

extension  of  time  to  file 69 

Supreme  Court: 

Trial  Term    60 

Special  Term: 

judgments    ■ 85 

interlocutory  judgment  on  demurrer 93 

motion  for  judgment  on  the  pleadings 98 

orders    102 

Surrogate's  Court    123 

statement  under  Rule  41 : 

Supreme  Court   71 

Surrogate's  Court    124 

affidavit  of  no  opinion 73 

stipulation  settling  and  filing  case: 

Supreme  Court   74 

Surrogate's  Court    126 

order  settling  and  filing  case: 

Supreme  Court   74 

Surrogate's  Court    126 

stipulation  waiving  certification,  judgment: 

Supreme  Court   73 

Surrogate's  Court,  where  case  made 127 

where  no  case  made 127 
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i'ROPOSED  CASE  ON  APPEAL—  {Continued)  : 
order  filing  ease: 

Supreme  Court,  Appellate  Division: 

Trial  Term 74 

Special  Term  86 

Surrogate's   Court    128 

PROTEST: 

certificate  of   1142 

PUECHASE  MONEY  MORTGAGE  1251 

PURCHASER: 
see  Vejtdee. 

QUESTIONS: 

in  supplementary  proceedings 41 

when  residence  involved   47 

when  mental  capacity  involved 51 

useful  general  questions  to  ask  clients: 

in  preparing  by-laws 32 

contract  to  by  real  property 27 

contract  to  sell  real  property 21 

in  forming  corporation   32 

to  draw  deed    15 

to  draw  mortgage    18 

to  draw  partnership  agreement    37 

in  action  for  personal  injury. 10 

in  preparing  notice  of  mechanic's  lien 13 

QUITCLAIM  DEED   1150 

REAL  PROPERTY: 

agreement  for  sale  of 1061,  1066,  1068 

with  building  loan  to  be  made  by  vendor 1068 

for  exchange  of 1063 

facts  to  ascertaining  before  contracting  to  buy 27 

to  sell   21 

letter  to  vendor  of 192 

party  wall  agreement 1044 

see    Agbeemexts;    Deeds;    Inpoemation    to    be    Obtained    fbom 
Clients;  Mortgages;  Vendor  and  Vendete. 

RECEIVER: 

in  bankruptcy,  letter  of  instructions  to 184 

verification   by    345 

order  appointing  in  supplementary  proceedings 698 

where  order  and  bond  filed 699 

see  MOBTGAGES. 

RECOVERY  OF  CHATTELS: 
see  Replevin. 
43 
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REDUNDANT  MATTER: 

motion  to  strike  out 376,     384 

see  Motion  Relating  to  Pleadings. 

REFEREE: 

oath  of   637 

to  take  testimony  of  witness  before  trial 524 

im  foreclosure: 

deed  of    774 

oath  of   757 

report  of   758,     776 

m  partition: 

deed  of   1152 

in  supplementary  proceedings: 

oath  of   41 

certificate   of   46 

in  surplus  money  proceedings 786 

see  F0EB(3L0StrBE;   Repokt  of  Referee;   Supplementary  Proceed- 
ings; Surplus  Monet  Pboceedings. 

RELEASE: 

answer  pleading   428 

of  judgment  against  joint  debtors,  note 1172 

of  part  of  mortgaged  premises 1268 

see  General  Release. 

RENEWAL  OF  CHATTEL  MORTGAGE: 
see  Chattel  Mortgage. 

RENT: 

complaint  for  installment  of,  under  lease 309 

guaranty  of  to  accompany  lease 1186 

RENUNCIATION: 

by  executor    831 

of  right  to  letters  of  administration 845 

consent  to  appointment  of  general  guardian 874 

REPLEVIN: 
complaint : 

unlawful  detention    334,  336 

wrongful  taking   337 

another  form  338 

affidavit    340 

requisition    341 

undertaking  342 

REPORT  OF  REFEREE : 

must  be  folioed,  note 6 

in  foreclosure: 

to  compute  758 

to  sell  776 
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REPORT  OF  REFEREE—  {Continued)  : 

in  surplus  money  proceedings 788 

order  conforming   791 

in  supplementary  proceedings 41 

REQUISITION  ON"  REPLEVIN 341 

RESETTLEMENT  OF  ORDER: 

notice  of  application  for 647 

RESOLUTION  OF  CORPORATION: 

form  of  153 

certificate  by  secretary  authenticating 153 

RESTORING  CASE  TO  CALENDAR: 

see  Calendas  Practice,  New  York  County. 

RETAINER: 

agreement 1042 

REVIVAL  OF  ACTION: 

order  continuing  on  consent 547 

notice  of  motion  for  substitution  of  party  plaintiff  and  continuance.  548 

affidavit  549 

order    551 

order  to  show  cause  for  continuance 552 

affidavit 553 

order  of  continuance 554 

order  of  revival 555 

notice  of  motion  for  substitution  of  defendant  and  continuance.  .  . .  556 

affidavit    558 

RULE  25:     ■ 

requirement  of  in  eao  parte  applications,  note 6 

RULE  41 : 

statement  under   71 

Supreme  Court   71 

Surrogate's  Court 124 

SALARY: 

execution  against   70O 

SALE: 

in  foreclosure: 

terms  of   772 

referee's  report  of 776 

notice  of  filing  of  referee's  report  of 782 

of  goods  in  tulk,  when  fraudulent,  note 1111 

see  Agreements;  Special  Claims  in  Mills. 

SATISFACTION  OF  JUDGMENT: 

releasing  one  of  several  joint  debtors 693 

by  attorney,  one  of  firm 694 

more  than  two  years-  after  entry 695 
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SATISFACTION  OF  MECHANIC'S  LIEN: 

against  property ^^^^ 

discharge  of  municipal  lien 1266 

SATISFACTION  OF  MORTGAGE: 

individual 1267 

corporation    1268 

production  of  mortgage  on,  note 1267 

SAVINGS  BANK  DEPOSIT: 

assignment  of   1103 

SEALED  INSTRUMENTS: 

note   1041 

effect  of  seal  on  release,  note 1171 

SECOND  DEPARTMENT! 
see  Appellate  Division. 

SECURITY  ON  APPEAL: 

from  judgments,  Supreme  Court  Trial  Term 57 

Surrogate's  decree   113 

SECURITY  FOR  COSTS: 

note   357 

when  required   357 

plaintiff,  non-resident : 

City  Court,  City  of  Neio  York: 

what  required,  note 357 

affidavit  to  obtain 359 

order  for 358 

Supreme  Court: 

order  for    360 

affidavit    361 

order  for  362 

plaintiff,  foreign  corporation : 

affidavit    363 

order 362 

SELLER: 

see  Vendob: 

SERVICE : 

how  made  on  infant,  note 443 

order  designating  party  to  receive  for  infant 272 

petition  for    273 

affidavit  of,  on  infant 324 

of  summons  on  foreign  corporation,  note 441 

see  Affidavit  or  Service. 
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SETTLEMENT: 

of  interrogatories,  note: 484 

of  case  on  appeal: 
notice  of: 

Supreme  Court  67 

Surrogate's  Court 122 

stipulation  settling  case: 

Supreme  Court   74 

Surrogate's  Court 126 

order  settling  case: 

Supreme  Court   74 

Surrogate's  Court 126 

notice  of,  of  order 642 

SHAM  DEFENSE: 

note   376 

motion  to  strike  out 376,  377 

see  MoTioxs  Relating  to  Pleadings. 

SHORT  CAUSE  CALENDAR: 

see  Calendar  Pbactice,  New  York  County. 

SPECIAL  CLAUSES  IN  WILL : 

directing  payment  of  debts  and  funeral  expenses 1275 

specific  legacy   1275 

general  legacy  1275 

residuary  legacy   1276 

legacy  in  lieu  of  dower . ". 1276 

income  of  trust  estate  for  life  with  power  of  appointment.1284,  1285.  1287 

power  to  continue  business  and  incorporate 1277 

power  to  continue  business  for  advantageous  liquidation 1293 

power  to  continue  investments 1276 

power  to  mortgage  and  lease 1277 

authorizing  renting  of  office  of  estate  and  employ  clerical  force 1281 

power  of  sale 1277,  1280 

power  to  invest 1279 

appointing  guardian    1279 

alternative  disposal  of  lapsed  legacies 1281 

charging  annuity  on  estate 1288 

devise  of  dv/elling  —  immediate  legacy  to  wife,  residuary  estate  in 

trust   for   her  benefit 1282 

immediate  legacy  to  wife 1282 

bequest  in  trust 1276 

bequest  in  trust  for  son  with  power  of  appointment 1287 

bequest  to  wife  for  life  to  revert  on  remarriage 1288 

legacy  cutting  off  wife 1289 

legacy  cutting  off  son 1280 

revoking  legacy  in  case  on  contest 1289 

revoking  bequest  for  participation  in  contest 1290 
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SPECIAL  CLAUSES  IN  WILL—  {Continued}  : 

directing  trustees  to  disregard  anticipation  of  beneficiary's  interest.  1290 

devise  in  trust  for  life  with  power  of  appointment 1285 

declaring  trust  to  be  made  with  reference  to  the  laws  of  a  particular 

state    1291 

bequest  for  celebration  of  masses 1291 

directing  payment  of  transfer  tax  out  of  estate 1291 

suggesting  legal  counsel  to  executors 1292 

bequest  in  trust  payable  in  installments 1292 

bequest  of  stated  income  for  life ^ 1293 

bequest  of  stated  income  to  wife  reduced  in  -case  of  remarriage 1294 

appointing  executors  and  alternatives 1295 

appointing  testamentary  guardian 1296 

direction  for  cremation  of  remains 1296 

bequest  of  proceeds  of  life  insurance  policy 1297 

residuary  bequest  to  wife  —  alternate  bequest  to  children 1297 

spendthrift  trust 1298 

see  Will. 

SPECIAL  GUARDIAN  [infant  over  14)  : 

affidavit  of  proposed^  on  application  for 895 

affidavit  of  parent  on  application  for 896 

consent  of  proposed 894 

order   appointing    897 

petition  for  appointment  of 892 

SPECIAL  NOTICE  OF  APPEARANCE 302 

special  notice  of  appearance 302 

SPECIAL  PARTNER: 

letter  to 154 

affidavit  of  capital  contributed  by 1136 

SPECIAL  TERM: 

notice  of  trial 544,  545 

see  Appeals  ;  Notice  op  Appeal. 

STATUTORY  PENALTY: 

indorsement  on  summons  in  action  for 268 

complaint  in  action  for 333 

STATEMENT  UNDER  RULE  41: 
form  of: 

Supreme  Court   71 

Surrogate's  Court 124 

STATUTE  OF  FRAUDS: 

answer  pleading: 

contract  not  to  be  performed  within  one  year 426 

sale  of  goods,  value  over  fifty  dollars 427 

see  AwawEKS. 
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STATUTE  OF  LIMITATIONS: 

answer  pleading   426 

see  Answers. 

STAY  OF  EXECUTION  ON  APPEAL : 

when  to  move  for,  Trial  Term 56 

how  obtained  57 

Special  Term   84 

undertaking  for    723 

order  for,  pending  appeal  from  interlocutory  judgment 90 

affidavit  to  obtain  order 91 

from  Surrogate,  when  necessary 113 

from  judgment,  City  Court 131,  139 

STAY  OF  PROCEEDINGS: 

pending  appeal  from  Interlocutory  judgment: 

order    90 

affidavit    91 

of  examination  before  trial  pending  appeal 518 

STIPULATION: 

extending  time  to  answer  pending  appeal 89 

settling  and  filing  case: 

Supreme  Court   74 

Surrogate's  Court 126 

waiving  certification: 

on  appeal  from  final  judgment.  Supreme  Court: 

Trial    Term   73 

Special  Term,  decisions,  Supreme  Court 86 

interlocutory  judgment  on  demurrer 94 

order  granting  judgment  on  pleadings 98 

orders.  Supreme  Court,  Special  Term 102 

Surrogate's  Court  where  case  made 126 

where  no  case  made 127 

SUBORDINATION  CLAUSE  IN  MORTGAGE: 
see  Clauses  in  Mobtgage. 

SUBPOENA  DUCES  TECUM: 

form  of   635 

SUBPOENA  TO  TESTIFY: 

in    court  034 

before  referee 636 

in    foreclosure   756 

affidavit  of  service  of 453 

on  several  witnesses 454 

SUBSCRIBING  WITNESS: 

acknowledgment  by   1033. 

to  will: 

questions  to  ask,  when  mental  capacity  involved 51 
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SUBSTITUTION  OF  ATTORNEYS    L 559 

SUBSTITUTION  OF  PARTIES: 
see  Revival  of  Action. 

STJMMONS: 

form  of,  generally 267 

Tiotice  under  section  420,  Code 267 

indorsement  on: 

in  action  for  divorce ..." 268 

action  for   separation 268 

action  to  annul  marriage 268 

in  action  to  recover  statutory  penalty .  .-: 268 

by  whom  served  436 

filing  in  New  York  and  Bronx  Counties,  note 3,  268 

how  served  on  infant,  note 436 

service  upon  foreign  corporation,  note 441 

see  Affidavit  of  Service. 

SUPPLEMENTARY  PROCEEDINGS: 

affidavit  for  order 696 

order  for    697 

suggestions  for  conducting-  examination 41 

order  appointing  receiver  in 698 

oath  of  referee  in 58 

form  of  record  of 41 

report  of  referee  41 

SURETIES: 

see  Justification  op  Sureties;  Undertaking  on  Appeal. 

SURPLUS  MONEY  PROCEEDINGS: 

note    783 

notice  of  claim 784 

reference  to  determine,  note 787 

affidavit  on  motion  for  appointment  of  referee 785 

order  appointing  referee 786 

report  of  referee 788 

order  confirming  referee's  report 791 

SURROGATE'S  COURT: 

appeals  from,  note  107 

accounting  in 898 

affidavits  and  acknowledgments  in 805 

certificate  of  notary's  authority,  note 805 

form  of  County  Clerk's  certificate  for  use  in 805 

see  Accounting;  Adoption;  Administration;  Appeals;   Geneeal 
Guardian;  Probate  of  Will;  Special  Guabdian;  Transfer  Tax. 

SURVIVING  PARTNER: 

letter  to   193 
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SYNDICATE  AGREEMENT  1079 

TESTAMENTARY  CAPACITY: 

proof  of    51 

see  Special  Clauses  in  Will. 

THIRD  DEPARTMENT : 
see  Appellate  Division. 

TITLE: 

affidavit  of  title 1038 

estoppel  certificate   1141 

see  Closing  of  Title. 

TRADENAME: 

certificate  by   persons  using 1141 

TRADE  SECRETS: 
see  Agreements. 

TRANSFER  OF  GOODS  IN  BULK,: 

when   fraudulent,   note 1111 

see  Bill  of  Sale. 

TRANSFER  TAX: 

penalties  and  rebates 926 

assessing  without  appraisal: 

notice   of   motion 927 

petition  for   order 928 

order    945 

assessing  after  appraisal: 

outline    of    procedure 926 

petition  for  designation  of  appraiser 931 

order   designating  appraiser 933 

affidavit  and  schedules  for  appraisal 934 

order '  assessing  on  report  of  appraiser 940 

exempti/ng : 

notice   of   motion 942 

petition   943 

affidavit  for   appraiser 934 

order  exempting  on  report  of  appraiser 941 

without   appraisal    945 

review  by  surrogate: 

notice  of  appeal  to  surrogate  from  order  assessing 946 

order  of  surrogate  affirming  order  fixing  tax 948 

order  reversing  order  fixing  tax  and  remitting  report  of   ap- 
praiser for  correction 949 

order  entered  upon  supplemental  report  of  appraiser 950 

order    of    surrogate    affirming   order    entered    on    supplemental 

report  of  appraiser 951 
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TRANSFER  TAX—  {Continued}  : 

review  by  surrogate   (Continued)  : 

notice  of  appeal  of  executrix  to  surrogate  from  order  entered 

on  supplemental  report  of  appraiser 952 

notice  of  appeal  to  the  Appellate  Division  from  order  aifirming 

order   entered   on   supplemental   report 953 

order  of  surrogate  entered  upon  remittitur 955 

remission  of  penalty: 

notice   of   motion 956 

petition   957 

notice  of  settlement  of  proposed  order 959 

order  remitting  penalty 960 

TRIAL: 

hints  on  preparation  for 39 

see  Notice  of  Tkial;  Adjournment  of  Tbial;  Default;  Subpoena 
Duces  Tecum;  Subpoena  to  Testtfy. 

TRIAL  TERM: 

see  Appeals;  Notices  of  Appeal;  Calendar  Practice,  New  York 
County. 

TRUSTEE : 

acknowledgment  by    1035 

verification  by  345 

see  Lbttters  to  Guardian;  Executor;  Administrator. 

TRUSTS: 

see  Special  Clauses  in  Wills. 

UNDERTAKING: 

on  arrest 243 

on  attachment   222 

on  replevin  342 

see  Sureties;  Justification  of  Sureties. 

UNDERTAKING  ON  APPEAL: 

justification  of  sureties  on,  note 58 

notice  of  exceptions  to  sureties  on 727 

justification  of  sureties  on 727 

approval  of,  after  justification 728 

to  perfect  appeal  to  Court  of  Appeals 725 

from  Surrogate's   Court 726 

note   112 

to  stay  execution: 

note   57 

general  form   723 

in  Surrogate's  Court,  note    113 

see  Appeals;  Justification  of  Sureties. 

UNVERIFIED  PLEADING,  see  note   356 
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USURY: 

answer  pleading   425 

VENDER  OF  REAL  PROPERTY: 

facts  to  ascertain  before  drawing  contract  to  buy  real  property ....  27 

memorandum  on  closing  when  acting  for 205 

see  Agreements. 

VENDEE  OF  REAL  PROPERTY: 

facts  to  ascertain  before  drawing  contract  to  sell  real  property. ...  21 

letter  to   192 

memorajidum  on  closing  when  acting  for 201 

see  Agkeements. 

VERIFICATION: 

see  note   344 

when  pleading  should  have 344 

hy   party    345 

administrator    345 

assignee 345 

executor    345 

receiver   , 345 

trustee 345 

counterclaim  in  action  for  divorce 355 

by  one  of  several  parties   345 

iy  corporation: 
domestic : 

by  ofBcer    346 

by  non-resident  attorney 352 

by  resident  attorney,  no  officer  within  county 353 

neither  corporation  nor  officer  within  the  county 354 

foreign : 

by  officer    346 

by  attorney  347,  348 

of   answer    348 

hy  attorney: 
reason : 

party   a  foreign   corporation 347,  348 

party  not  within  coimty  of  resident  attorney 349 

on  written  instrument  in  possession  of  attorney 351 

all   material  allegations  within  personal  knowledge 352 

iy  attorney  or  agent: 
reason : 

party  not  within  the  county 348 

party  incapable    350 

notice  as  to  defective 356 

of  pleading  in  Surrogate's  Court 840 

of  notice  of  mechanic's  lien,  see  Mechanic's  Lien. 

VILLAGE: 

notice  of  claim  against,  for  personal  injury 261 
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WAIVER  OF  CITATION: 

on   probate   of  will 815 

renunciation  of  right  to  letters  of  administration 845 

on  application  for  letters  of  guardianship 874 

on  accounting  in  Surrogate's  Court 911 

WAIVING  CERTIFICATION  ON  APPEAL: 

from  Trial  Term,  Supreme  Court 73 

from  Special  Term,  Supreme  Court 86 

from  Special    Term,    Supreme    Court^    interlocutory    judgment    on 

demurrer 94 

from  Special   Term,   Supreme  Court,   order   granting   judgment   on 

pleadings    98 

from  Special  Term,  Supreme  Court,  orders 102 

from  Surrogate's   Court    (case   made) 126 

from  Surrogate's  Court    (no  case  made) 127 

WARRANT  OF  ATTACHMENT 221 

see  Attachment. 

WARRANTY  DEED: 

short  form    1144,  1145 

see  Deeds. 

WIDOW: 

letter  to  as  to  interest  in  husband's  property 197 

see  Special  Clauses  in  Wills. 

WIDOWER: 

letter  to,  as  to  interest  in  wife's  property 199 

WILL: 

proving  mental   capacity  of  testator 51 

codicil  to    1302 

will  of  Joseph  Pulitzer 1301 

attestation  clause    1299,  1300' 

letter  of  testator  to   accompany 1303 

short  form  of 1271 

entire  estate   to   wife 1271 

common  general  form 1273 

another  form   1275 

of  Marcus  Daly    1278 

of  Russell   Sage    1280 

see  Special  Clauses  in  Will;  Probate  of  Wills;  Executor. 

WITNESS: 

examination  of,  as  to  mental  capacity  of  testator 51 

acknowledgment  by  subscribing   .....' 1033 

see  Examination  op,  Before  Trial;  Commission  to  Take  Testi- 
mony; Subpoena  to  Testify;  Subpoena  Duces  Tecum. 
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